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§L  Contract 

A  contract  is  a  pronuse,  or  set  of  promises,  to  which  the  law 
attaches  legal  obhgation.  This  definition  may  seem  somewhat 
tmsatiafactory  since  it  is  necessary  subsequently  to  define  the 
drcumstances  under  which  the  law  does  in  fact  attach  I^al 
oblation  to  promises,  but  in  order  to  make  a  definition  which 
diould  state  these  circumstances  it  would  be  necessary  to  com- 
IResB  tlie  whole  law  of  the  formation  of  contracts  into  a  sentence, 
which  is  impossible.  *  The  definition  ^ven  at  least  makes  clear 
that  the  obligation  of  a  contractor  is  based  on  a  promise  made 
by  him..* 

<  Vany  iebaHooB  <iS  oontntet  oon-  ■  It  haa  been  suggested  that  the  cod- 

bin  ft  ittatauB  to  mutual  aaaent  and  oeption  of  a  oontraot  aa  neoeaaarily 

eonidet&tion,  but  theoe  requiremeats  inTOlTing  a  promiae,  la  not  accurate 

aie  applicable  Mily  to  oinitde  oontiaots.  bo  far  aa  forauJ  contracta  ore  oon- 
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:';.  '•  I;^^  nather  the  circumstances  which  make  a  promise  or  set 
"of*  promises  binding  nor  the  legal  relations  between  the  parties 
which  arise  from  the  existence  of  a  binding  promise  or  promises 
which  constitute  the  contract,  but  the  promise  or  promises 
themselves.  Thongh  language  is  often  loosely  used,  blurring 
these  distinctions,  the  meaning  here  adopted  is  that  of  cus- 
tomary l^al  usage  and  probably  of  scientific  convenience 
also.' 

§  2.  Agreement 

An  agreement  is  an  expression  by  two  or  more  persons  of 
assent  in  r^[ard  to  some  presrait  or  future  performance  by  one 
or  more  of  them.*  Agreonent  is  in  some  respects  a  wider 
team  than  contract.  It  covers  executed  sales,  gifts,  and  other 
transfers  of  property.  It  also  covers  promises  to  which  the  law 
attaches  no  legal  obligation.  An  agreemant  is  essential  for 
the  formation  of  a  simple  contract,  but  is  not  the  only  re^Uidte. 
On  the  other  hand,  the  common  law  recognized  the  possibility 
of  contractual  liability  under  a  formal  contract  by  the  mere 
act  of  the  obUgra— that  is,  without  agreement.* 


owned.  Huriman  m  OntractB  (2d 
ed.),  1623.  It  is  doubdeas  true  that 
the  eariy  coiuxfitiou  (d  a  sealed  con- 
tract was  aitaJogous  rather  to  a  grant 
or  to  a  conclusive  statement  of  fact 
made  in  such  fashion  that  the  obligor 
coidd  not  dilute  its  coirectneas  than 
to  a  promiae,  but  ux  quite  early  times 
the  validity  of  a  covenant  under  seal 
in  teimfl  promising  to  do  an  act. in  the 
future  was  reoognised,  and  it  must  have 
been  very  long  ago  vhen  the  concep- 
tion of  the  meaning  of  such  a  covenant 
became  nibetantially  that  which  would 
be  entertained  to-day.  At  the  present 
time  even  thou^  a  contract  under  seal 
be  in  the  form  of  an  BckDowledgcnent 
of  an  existing  indebtednem,  it  ia  dear 
enoi^i  that  tbe  language  means  in 
&ct  to  the  partjee, — aa  it  means  in 
bw — a  promise.  In  defining  what 
is  a.  contract  it  must  be  remembered 
one  is  not    exi^aiuiug    history,   but 


analysing  the  meaning  of  the  word 
to-day. 

'  "Th»  act  alone  is  the  contract, 
the  resulting  oontraotual  rdation  is 
quite  a  different  thing."  Holland, 
Jurisprudaice  (10th  ed.),  p.  251. 

Professor  Corfoim  d^nea  contract, 
it  is  true,  aa  "the  legal  relations  be- 
tween persoDB  arinng  from  a  voluntary 
eqircssion  of  intention,  and  including 
at  least  one  primary  right  in  personam, 
actual  or  potential,  witii  its  correspond- 
ing duty,"  (26  Yale  L.  J.  170),  but  the 
tenns  of  a  contract  do  not  neceasarily 
include  all  the  rights  and  duties  whit^ 
the  law  imposes  when  the  contract  is 
formed.  See  tr^ra,  j  615;  and  in  any 
event  the  words  contractual  obligations 
and  rights  sufficiently  esprees  the  re- 
lations between  the  parties. 

'  See  Carter  v.  Prairie  Oil  &  Gas  Co, 
58  Okl.  365,  160  Pae.  310. 

*3eetrt/h),S205. 
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§  3.  Express  and  inqtUed  contracts;  quasi-contracts. 

Contracts  are  ej^ress  when  their  terms  are  stated  by  the 
parties.  Contracts  are  implied  when  their  terms  are  not  bo 
stated.  The  expression  "implied  contract"  has  given  rise  to 
great  confusion  in  the  law.  Until  recently  the  divisions  of  the 
bw  customarily  made  coincided  with  the  fonns  of  action  known 
to  the  common  law.  Consequently,  all  rights  enforced  by  the 
contractual  actions  of  assumpsit,  covenant  and  debt,  were  re- 
garded as  based  on  contracts.  Some  of  these  rights,  however, 
wCTc  created  not  by  any  promise  or  mutual  assent  of  the  parties 
but  wc3«  imposed  by  law  on  the  defendant  irrespective  of,  and  - 
BtHuetimes  in  violation  of,  his  intention.  Such  obligations  were 
caDed  implied  conlraets.  A  better  name  is  that  now  generally 
iiruse  of  ' ' quasi-contracts. "  '  This  name  is  better  since  it 
makes  clear  that  the  obligations  in  question  are  not  true  con- 
tracts, and  also  because  it  avoids  confusion  with  another  class 
of  obligations  which  have  (dso  been  called  implied  contracts. 
This. latter  class  con^ts  of  obligations  arising  from  mutual 
agreement  and  intent  to  promise  but  where  the  ^ireement  and 
promise  have  not  been  expressed  in  words.  Such  transactions 
are  true  contracts  and  have  sametimes  been  called  contracts  im- 
idied  in  fact.'  In  the  present  woric  the  words  implied  contract 
will  not  be  used  to  include  quasi-Kxintractual  obligations. 

■A  "qaaa-cdntract"  is  a  construe-  )Uid  drcumstanoee,  independent  of 
tin  amtmct  irbich  ia  raised  by  Iaw  to  af^eement  or  presumed  intraition. 
cn£n«e  legal  duties  by  contnct  am-  Procht  v.  Dtuiids,  30  Colo,  100,  38 
txfflB,  where  an  expren  or  implied  Fac  S45.  In  this  oImb  cS  caaea,  the 
eoDtract  doee  Dot  actually  exist  notion  (rf  a  cxmtract  is  puidy  fictitious. 
Bfomi's  Eotate  r.  Stair,  2S  Cdo.  App.  Tbeie  are  none  of  tbe  elements  of  a 
HOt  136  Fac.  1003.  .  oontmct  that  are  necenarily  prwent. 
*A  "oonbact  implied  in  fact"  re-  Tim  intention  of  the  parties  in  such 
qniRB  a  meeting  <A  the  minds,  an  ease  is  eatirely  disregarded,  while  in 
agreement,  juat  aa  mudi  as  an  "ex-  cases  of  express  and  implied  contraota 
press  ooobract";  tbo  daSsKaix  between  in  fact  the  intention  is  of  the  essence 
tlie  two  being  largely  in  the  cbamcter  of  the  transaction.  In  the  case  of 
cl  the  evidence  by  n^uch  tiiey  are  ee-  oontraote,  the  parties  fix  their  terms 
tabUabed.  Lombard  e.  BahUly,  127  and  set  the  bounds  upon  their  liaUlity. 
Minn.  4&,  149  N.  W.  960.  As  has  been  said,  in  the  case  of  con- 
In  Hi^iway  Com'n  v.  Bloomington,  tracts,  the  agreement  defines  the  duty, 
263IlLl«,e'7N.E.2S0,2S4,inspeak-  while  in  the  latter  class  of  oases  'the 
ing  fJ  quanr^mbacts,  the  Court  said:  duty  defines  the  contract.'  Rertsog 
"Hie  UaiMlity  exiBts  from  an  impllca-  v.  HertEog,  29  Pa.  465,  46S;  Columbus, 
tkn  dL  law  that  arises  from  tbe  facts  Hocking   Valley    &    Toleda    Railway 
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It  is  impcniant  to  dtstinguish  betweoi  quad-oontraets  and 

Qontraets  implied  in  fact,  not  only  becauae  it  is  desirable  far 
clear  theoretical  analysis,  but  also  because  of  the  differing 
results  which  may  follow  when  an  obligation  is  a  true  contract 
from  thoee  which  follow  from  a  quasi-contract.  In  Uie  first 
place  as  quasi-contractual  obligations  are  imposed  by  the  law 
for  the  pxirpose  of  bringing  about  justice  without  reference  to 
the  intention  of  the  parties,  the  only  limit  upon  the  power  of 
the  law  to  create  such  obligaUoDs  is  that  they  must  be  of  such 
a  sort  as  to  be  capable  of  enforcement  in  a  contractual  action; 
while  a  true  contract  cannot  exist,  however  desirable  it  might 
be  to  have  one,  unless  there  is  an  expression  of  assent  to  the 
mftlnT^g  of  a  promise.  Furthermore,  the  measure  of  damages 
appropriate  to  contractual  and  quasi-contractual  obligations 
differs.' 

Quasi-contractual  obligations  are  often  assumed  to  be 
confined  to  obligations  for  the  pf^moent  of  money  enforce- 
able under  common-law  procedure  by  the  common  counte. 
Tliere  are,  however,  imquestionably  obligations  imposed  by 
law  without  reference  to  mutual  ass^t  and  enforceable  only 
in  special  assumpsit  as  if  tibey  were  actual  contracts.  Accu- 
racy of  reasoning  requires  a  recognition  of  such  obligations 
also  as  quau-contracts.* 

It  is  also  true  that  quaffl-«antractual  obligations  are  not 
so  universally  based  on  unjiist  enrichment  or  benefit  as  is 
sometimes  supposed.  There  are  many  cases  where  the  law 
enforces  in  a  contractual  action  a  duty  to  restore  the  plaintiff 
to  a  farmer  status — not  merely  to  surrender  the  benefit  which 
the  defendant  has  received.  This  is  true  wherever  the  plaintiff 
has  a  right  to  rescind  a  transaction  because  of  the  defendant's 
wrong,  whether  fraud,  durees  or  breach  ai  contract;  and 

Co.  tr.  Gaffney,  66  Ohio  St.  KM,  61  AU.  86S;  Wojahn  t>.  Nat.  Vidoa  Bank, 

N.  E.  122."  144  ^is.  046,  129  N.  W.  106S;  Undw- 

See  alao  FWf^  b.   Dummor,  274  biU  o.  RutUnd  R.,  90  Vt.  462,  S8  AtL 

DI.  637,  113  N.  E.  934;  W.  A.  Snow  1017. 

Itdd  Works  d.  Chadwick,  227  Man.  •  See  it^ra,  H  147&-U73. 

382,  116  N.  £.  801;  Anderaon  v.  Cald-  *An  illoatiation  of  audi  as  obligs- 

wdl,  242  Mo.  201, 146  S.W.  444;  Miller  tioti  may  be  found  in  the  Uw  of  im- 

p.  ScUoss,  218  N.  Y.  400,   113  N.  E.  p 
337;  Morse  p.  Kamey,  87  Vt.  445,  S9 
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thoa^  tiie  amount  of  the  defendaat's  enrichment  will  fre- 
quent^ be  identical  with  the  amount  necessary  to  restore 
the  plaintiff  to  his  former  conditim  this  is  by  no  means  always 
the  case.'" 

§4.  Fonnal  contrmcts. 

There  are  in  our  system  of  law,  and  in  other  systems  of 
law,  two  ways  in  which  promises  may  be  made  binding  and 
thereby  become  contracts.  One  way  is  by  giving  the  trans- 
action a  certain  form,  the  other  is  by  compliance  with  requisites 
baaed  on  the  essential  nature  of  the  transaction  rather  than 
on  the  form  which  it  takes."  In  the  Roman  law  as  well  as 
in  the  early  German  and  in  the  English  law,  the  validity  of 
fcnmal  contracts  was  established  before  contracts  of  the  latter 
smii  vete  ncogpized.  Formal  ccmtracts  in  our  system  of 
law  are — 

(1)  Promises  tmder  seal. 

(2)  Recognizances. 

(3)  N^^tiable  instruments. 

Judgments  have  <rften  been  classified  aa  contracts  of  record, 
but  tliis  is  due  to  the  fact  t^t  a  judgment  could  be  sued  upon 
in  an  action  appropriate  to  the  enfcnxiement  of  ctmtractual 
lialnlity.  There  is  no  element  of  promise  in  a  judgment. 
C(mtractB  in  writing  have  been  given  by  statute  in  some  States 
BKne  of  the  attributes  of  contracts  under  seal,  and  to  this 
estent  have  become  fonnal  contracts." 

The  Roman  law  required  as  a  BBnersl  rule  that  an  agree- 
mmt  in  order  to  be  lunding  should  take  the  form  of  a  stipu- 
lation; but  to  this  rule  there  were  considerable  exceptions. 
The  modem  Civil  law  has  entirely  abandoned  the  requidtc 
of  iorm  aa  a  general  basis  for  the  validity  of  contracts,  and 
the  mere  expressed  will  of  the  parties  however  declared  is., 
sufficient  to  create  a  contractual  obligation,"  subject  to  some 
statutory  eocceptions.'*    A  cause  or  motive  for  the  contract 

■•Saeti0n,f  1*78  etmq.  »  WmdMheid,  Lehrbut^  S  312;  Bur- 

"Tlnt  ie,  for  a  sxapia  oontnot,  gerliobeBOemUbuoh,  }}  I16e(Mg.,  14fi. 

tbcn  mnat  be  mntuftl  un&t  and  eon-  "  Notarial    autbentjoation    ia    req- 

ulentioa.  uinte  for  the  validity  of  bohw  oon- 
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ia  indeed  i-equired  in  ihs  French  code  "  and  in  many  of  the 
codes  based  upon  it,"  but  as  a  spirit  of  liberality  or  the  "satis- 
fai^tion  of  a  sentiment  of  generosity  "  is  sufficient  cause  "  the 
t'Tl'-iirement  amounts  simply  to  an  inhibition  of  agreements 
b'.u-ed  on  illegality,  mlet^e  or  fraud ;  and  in  the  Gennan  code  " 
:xnC  some  other  modem  codes,  the  requirement  is  altc^ther 
oni'tted." 
§  6-  Contracts  under  seal. 

The  fotmality  recognised  l^  the  English  law  as  giving 
iesj\  force  to  a  promise  is  a  seal.  Centuries  before  the  recog- 
iiifli'n  of  simple  contracts,  promises  imder  seal  were  held 
Li:i<iing.**  They  were  variously  called  deeds,  specialtieB, 
or  covenants,  A  seal  was  a  legal  formality  essential  for  the 
fy-sfer  of  property  in  many  cases,  and  the  words  "deed" 
Bi•^'.  "specialty,"  both  include  transfers  tmder  seal,  as  well 
as  pi'omkes  imder  seal.  The  word  "covenant,"  on  the  contjaiy, 
is  appropriate  only  to  promises  imder  seal.  Contracts  under 
!=cal  were  enforced  at  common  law  by  the  action  of  covenant 
(jr-.t-ss  the  contract  was  for  the  payment  of  a,  fixed  sum  of 
1*..  vifiy,  hi  that  case  debt  was  the  exclusive  rranody  imtil 
Ibe  iKventeentli  century."  Aft«wards  covenant  became  a 
iMB.-'irrent  rranedy." 
^  'J.  Recognizance. 

*  recognizance  is  an  acknowlet^ment  in  court  by  the 

■    '  ,Tiizor  of  an  obligation  that  he  is  boimd  to  a  certain  pay- 

'  subject  to  the  condition  that  on  the  performanoe  of 

:-  -j'lcified  act  the  obligation  shall  be  discharged.   As  a recog' 

-    vce  is  in  terms  an  undertakii^  and  is  created  by  the  act 
o:  r\e  recognizor,  it  is  properly  classified  as  a  contract.'* 
§  7.  N^otiable  instruments. 

l^i'Js  of  exchai^  (includit^  checks)  and  promissory  notes 
pnv;ible  to  the  ordra-  of  a  specified  person,  or  to  bearer,  are 

'H  ode  avil,  Art.  1131,  1133.  '•'Hus  was  establiabed  befora  the 

"  S-«  Loremen,  2S  Yale  L.  J.  621.  aid  of  Edward  I'a  retgn.    PoUook  ft 

'  '  oTombUTO,      Obligations,      Art.  Mutland's  HisUwy  of  Eng.  Iaw  (2d 

]:■■.    S2.  «J,),319. 

■'  :  iiugeriiobis  Geaetcbuoh,  {  305.  "  Amw,  2  Hair.  L.  Rev.  JS6. 

;   Yale    L.    J.   621,  »3  Bl.  Gomm.  154. 

•■  See  Natkuud  Suie^  Co.  >.  Nu- 
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negotiable  insbuments.  Certfun  formal  requisites  are  neces- 
saiy  in  order  to  constitute  a  vriting  a  bill  exchange  or 
pn»niflsory  note.^  If  these  requisites  are  complied  with, 
tiie  ocmtract  represented  by  the  writing  is  a  fonnal  con- 
tract. Such  instruments  are  in  vogue  throughout  the  com- 
mercial world  and  the  rules  of  law  applicable  to  them 
under  our  system  of  law  and  under  the  civil  law  prevailing 
on  the  Continent  of  Europe  are  in  most  respects  the  same.  The 
Englidi  and  American  law  of  negotiable  instruments  have, 
however,  been  much  affected  by  the  law  of  ample  contracts, 
and  some  principles  not  orijpnaUy  apphcable  to  negotiable 
instruments  have  been  attached  to  them  in  this  way.  It  is 
still  true,  however,  that  no  adequate  imderstanding  of  the 
law  of  bills  and  notes  is  possible  without  recognizing  that 
they  are  formal  contracts — ^mercantile  specialties.'*  Assumpsit 
and  debt  were  the  proper  remedies  for  the  enforcement  of 
liabilities  on  n^;otiable  instruments,*' 

§  8.  Real  contracts. 

The  term  "real  contract"  is  in  common  use  in  the  civil  law, 
and  though  not  commonly  used  by  judges  or  writers  in  the 
common  law,  nevertheless  describes  certain  obligations  known 
to  the  common  law  from  very  early  tames.  A  real  contract  is  an 
ch&gaXion  arising  &om  the  possession  or  transfer  of  a  res.  The 
real  contracts  known  to  the  common  law  were  enforced  by  the 
actions  of  accoimt,  detinue  and  debt.  AH  of  these  forms 
of  action  fell  into  disuse  to  a  great  extent  after  the  rise  of 
the  action  of  assumpsit.  TUs  action  gave  the  plaintiff  a  more 
favorable  and  simpler  remedy  for  ^e  enforcement  of  the 
obligations  in  question  than  any  other  form  of  action.  To 
the  general  allowance  of  this  remedy  as  a  substitute  for  the 
earlier  forms  of  action  is  due  the  forgetfulness  of  modem 
lawyers  of  some  distinctions  which  were  vital  in  our  early  law 
and  which  are  still  of  importance  in  appraising  early  author- 
ities and  occasionally  also  in  determining  the  rights  of  parties 

mm  (MuB.  1919),  123  N.  E.  346,  uul         "  See  2  Amta'  Gas.  Bills  xod  Not«, 
ana  dted.  872  el  e«g. 

•^BtoinfTa,  H13fl«(M9.  "  &ee  2  AnHB' Cbs.  KUs  and  Notee, 

873,  874. 
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in  present  controversies.  As  procedure  was  inextricably 
interwoven  with  the  early  substantive  law,  the  nature  and 
incidents  of  the  real  contracts  known  to  the  common  law 
may  best  be  learned  by  an  examination  of  the  f  onus  of  actiui 
by  which  they  were  enforced. 

§  9.  Acconnt. 

Hie  oblation  to  account  arose  when  property  was  reo^ved 
by  a  guardian,  bailiff,  or  receiver.  In  effect  the  defendant 
in  these  cases  was  a  trustee,  sanoe  under  the  early  law  the 
B^^  of  property  personal  as  well  as  real,  carried  with  it  the 
idea  of  ownership.^  Therefore  the  action  of  account  was 
in  its  ess^ce  an  action  to  enforce  a  trust.  The  judgment, 
if  in  favor  of  the  plaintiff,  was  an  interlocutory  one — liiat  the 
defendant  account;  and,  subsequently,  upon  an  account  being 
t^en  before  auditors,  final  judgment  was  ^ven  for  the  balance 
fotmd  due."  The  theory  of  trust  imderlying  the  action  is 
clearly  disclosed  by  the  circumstance  that  a  third  person  to 
whose  use  money  or  property  was  delivered  to  another  might 
TUftintAin  the  action  against  the  latter,  though  tiiere  was  no 
privity  between  them.** 

§  10.  Detimie. 

Detinue  was  the  only  action  allowed  by  the  common  law 
to  recover  specific  goods  except  in  the  few  instances  where 
replevin  would  lie. 

The  obligation  upon  which  detinue  was  based  arose  from 
the  possession  of  property  by  the  defendant  which  he  was 
under  a  duty  to  deliver  to  the  pl^tiff.  Tias  obligation  most 
commonly  arose  upon  a  bailm^it;  but  also  arose  where  the 
defendant  had  sold  goods  to  the  plaintiff  and  the  ownership 
had  become  vested  in  the  plaintiff. '^  The  action  was  also 
allowed  in  cases  where  the  defendant  had  wrongfully  come  into 

"See  The  Sdsin  of  Chattels,  1  Iaw  baaed  Me  imalysed  bj  Lugdell  in  2 

Q.  Rev.  326,  by  Maitland;  The  Di»-  Harv.  L.  Rev.  24^257. 

gtmn  of  Chattda,  3  Harv.  L.  Rev.  23,  ■*  See  a  full  enunmation  of  the  earif 

3I3,337,byAm«.  ■uthoritinbrHeningmSSeleotEBBayB 

"  llie  aotion  of  accnunt  and  the  ob-  ia  Angto-American  I«pd  History,  343. 

ligatioDB    upoD    which    it    might    be  *•  8  Harv.  L.  Rev.  258, 269,  by  Ameo. 
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possession  of  the  property.  And  as  the  remedy  of  assumpsit 
iteyer  came  into  use  in  such  a  case,**  detinue  came  to  be  re- 
garded aa  sounding  in  tort  rather  than  in  contract;  or  at 
least  partaMng  in  some  dc^iree  oi  the  diaracter  oi  each  of 
■these  branchee  of  ibe  law.** 

ill.  Debt 

To  t^e  modem  anSi^  of  the  law  debt  does  not  seem  a 
real  contract;  dnce  the  obligation  ai  the  debtor  is  not  to 
rqay  specific  money  but  merely  a  certain  amount  of  money. 
Iq  the  early  law,  however,  the  conception  of  a  debt  was 
analc^us  to  that  still  popular  in  regard  to  mcmey  deposited 
in  a  bank.  The  depositor  conceives  himself  the  owner  of  a 
specified  sum  of  the  bank's  money  rather  than  a  mere  creditor 
d  the  bank  for  money  lent.'*  A  debt  might  exist  not  only 
for  Uie  payment  of  mcmey  but  also  for  chattels; "  and  the 
judgment  which  the  plaintiff  recovered  in  either  case  was 
fw  the  amount  of  money  or  of  chattels  due  him,  and  damages 
for  its  detention.  Debt  would  not  lie  for  the  recovery  of  an 
unliquidated  demand.**  This  rule  shows  the  conception  at 
tite  foundation  of  the  action,  that  the  plaintiff  was  seeking 
to  recover  specific  property.  A  debt  might  arise  (1)  upon 
a  judgment  or  (2)  upon  a  formal  contract  for  the  payment 
of  a  fixed  sum  of  mon^,'"  or  (3)  upon  a  quid  pro  quo  which 
the  debtor  had  received. 

"b  tluB  recfieot  tlie  addon  of  t^  "iChitt^  on  Pleading  (6th  Eng. 

mnpah  wm  not  cAiried  ao  far  in  ro*  ed.),  121. 

9id  to  goods  as  in  regard  to  money.  "Thia  theoiy  of  the  early  lawyers 

A  r'*'"''*^  was  allowed  to  recover  in  has  often  been  renuirked  upon.    lAng- 

atdebHatut    aoBumpsit    mon^    which  dell,    Summary  of  Contiacts,    { 100; 

cqoitaUy  belonged  to  him  i^ainst  a  Amea,  8  Harv.  L.  Rev.  260. 

defendant  who  bad  tortiously  reoeiTed  "8  Harr.  L.  Rev.  260,  n.  1.    "Det- 

it,  but  no  fictitioni  implied  promise  inue  waa  the  proper  remedy  for  the  re- 

aeona  to  have  been  invented  from  the  oovery  of  a  apeoific  chattel;  d^t,  on 

wnngful  jimiiiiiii  of  goods  in  favor  of  the  other  hand,  for  tiie  reoovoy  of  a 

the  penon  justly  entitled  to  them,  specs&c  amount  of  unaecertained  chat- 

At  iMst  actions  based  on  this  tiieory  tels." 

were  not  brou«^t,  though  indebitatus  "  Y.    B.    12  Edw.    IV,   9  pi.   22; 

■Ml  linn  ill  would  lie  for  ohattds.    Fal-  Young  tr.  Ashbumham,  3  Leon.  161; 

month  p.  Fenroae,  6  B.   &  C.  385;  Maaon  t>.  Welland,  Skin.  238,  242. 

Mijor  of  Reading  p.  Qaite,  4  B.  ft  ■*  Debt  was  the  exclusive  remedy  in 

Aid.  2S8.  soch  a  oase  until  the  BeventMnth  oen- 
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The  quid  pro  quo  nugfat  be  anything  which  could  be  re- 
garded as  beneficial  to  the  debtor.  In  earty  times  it  was 
usually  a  sale,  a  loan,  a  lease,  or  work.  Later,  lees  tangible 
benefits  were  held  sufficient,  as  a  release  or  forbearance,  but 
mutual  promises  were  insufficient  to  create  mutual  debts. 
Originally  it  was  also  necessary  that  the  cpiid  pro  quo  should 
be  given  to  the  debtor  himself.  To  give  it  to  a  third  person 
even  at  the  debtor's  request  was  insufficient;  but  this  rule, 
subsequently,  gave  way,  and  anything  which  might  be  a 
quid  pro  quo  if  furnished  to  the  d^aidant  himself  would 
also  create  a  debt  if  furnished  to  a  third  person  at  the  request 
of  the  defendant;  provided,  however,  that  the  person  to  whom 
the  benefit  was  given,  himself  was  imder  no  obligation  to  pay 
for  it;  for  it  remained  permanently  a  requirement  that  one 
quid  pro  quo  could  not  create  two  debts.  If  the  perstm  re- 
ceiving the  quid  pro  quo,  ther^ore,  was  indebted  on  account 
of  it,  no  other  person  could  be.  Accordingly  a  guarantor 
is  not  a  debtor  even  thoiigh  goods  were  sold  to  the  principal 
debtor,  or  work  done  for  him  at  the  guarantor's  request.**    ■ 

(A      §  12.  Simple  or  parol  contracts. 

(P  ^  Contracts  which  derive  their  efficacy  from  the  substance  of 

the  transaction  rather  than  its  form  are  called  umple  contracts. 
The  essential  requbites  for  simple  contracts  are  the  mutual 
assent  of  the  parties  and  consideration.  Such  contracts  may 
be  either  oral  or  in  writing.  Except  so  far  as  Statutes  of 
Frauds  "  or  other  enactments  **  have  chained  the  common 
law  there  is  no  diiference  except  in  matters  of  procedure  and 
proof  between  oral  and  written  contracts.  Both  are  classed  as 
parol  contracts."    Assumpsit  was  the  appropriate  remedy  for 

tury — Amee,  2  H&rr.  L.  Rev.  66,  and  that  they  were  baaed  on  mffitnent  oon- 

tiie  common  remedy  mitil  the  eight-  sideralioa. 

eenth  century  when  the  action  of  oov-  "  "All  contrsota  are  by  the  Uwb  of 

enant  became   more   commoiL     SU.  Engliuid     diatioguiflhed    into    agro^. 

Comm.  154.  ments  hy  spodally,  and  agreemmts  by 

**  See  8  Harv.  L.  Rev.  261,  el  aeq.,  parol;   nor  ia  there  any  such  third 

by  Ames.    Ames,  Legal  Eaaaya,  63,  64.  clan,  as  aome  of  the  counad  have  eo. 

"  See  iJt/ni,  {{  448,  «t  teq.  deavored  to  maint^n,  as  contncts  in 

"  Sf)0,  e.  g.,vifra,i  21S,«D  eaamenr-  writing.   If  they  be  mraely  written  anil 

tion  of  atatutea  maldng  written  agree-  not  apedaltiea,  they  are  parol  and  a 

menta  carry  with  than  a  preaumption  conaideration  muat  be  proved."    Skyn- 
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tiie  caoforcement  of  simple  contracts,  and  was  the  exclusive 
remedy  where  the  transaction  oould  not  be  classified  as  a  real 
contract.  The  development  of  the  action  of  assmnpsit  can 
best  be  considered  in  connection  with  the  law  of  considera- 
ti(m.* 

§  18.  Bilflteral  and  tmllateral  contracts;  bifactmal  and  mil- 
factoral  obligations. 
A  vital  distinction  in  contracts  exists  between  (1)  thc»e  where 
each  party  promises  some  p^ormance  and,  (2)  those  v/h&e 
only  one  parly  promises  p^ormance,  the  consideration  from 
the  promisee  being  actually  given.  The  former  are  called 
bilateral,  the  latter  unilateral.  The  recognition  of  unilateral 
contracts  by  the  law  antedated  the  recognition  of  bilatra^  con- 
tracts by  about  a  century.*'  Both  bilateral  and  unilateral 
contracts  may  be  made  as  contracts  under  seal,  or  as  simple 
contracts.  The  distinction  between  these  two  kinds  of  con- 
tracts was  fully  recognized  three  hundred  years  ^o,  but 
lack  of  approfniate  names  caused  the  distinction  and  its  conse- 
quences to  be  frequently  overlooked  in  the  later  histoiy  of  the 
law.'**    Even  to-day  it  is  frequently  said  in  the  opinions  of 


DR,  C  B.,  ddiTcnng  Uie  opitiion  of  tiie 
judges  to  the  Kniae  of  Lordi,  Raon  v. 
Hd^h,  7  T.  R.  350,  note  (a).  Seeabo 
mOai  V.  Fulkr,  143  N.  Y.  S.  15;  Eime 
t.  Tob^umia  Ciedc  loe  Co.,  240  Pa. 
01,  87  AU.  27S.  It  ifl  on  iUustratioD 
ft  tbe  unfortunate  ambigui^  too  oora- 
inon  in  the  tetminDlogr  of  our  law  that 
"pand"  is  afao  naed  to  diatiiiguish 
vntttfk  uQin  oral  cratracCSi  &  Q-t  under 
the  Bo-ctJIed  "]»nd  eridience"  rale. 
■See  vifra,  (99. 

"Tbe  eariicBt  ise  of  tbe  words  tu- 
latoal  or  unilateral  in  our  law,  in  the 
BBDBe  in  wliicfa  th^  are  here  used, 
■Bont  to  have  been  1^  Judge  Dillon, 
iBBaiTettP.De(ui,-:  T-,433.  Though 
Asjge  St(»T  in  I>"v  .  -  Hviaud,  1 
PeL  476,  600,  7  L.  I'  .  /.  ^yvrak^  of 
flaotraeta  wbere  om-  -  .d  mdon  is 
hmushed  by  A  In  rv  ■ni^.  for  two 
B  1^  U  <'-   '  ■  '    "if  one 


mi^t  use  the  phnoe,  a  trilateral  oon- 
traot."  l^'Iatcral  is  uaed  in  the  same 
sense  in  Aultmon  v.  Fletcher,  110  Ala. 
452,  458,  IS  So.  215.  The  t«mu  bi- 
lateral and  unilateral  were  popular- 
ised b;  IVofesBDr  Langd^  and  are 
now  in  oommon  use  in  the  reports.  See, 
e.  g.,  Stevenson  v.  McLean,  5  Q.  B.  D. 
346,  361 ;  Davis  v.  Welb,  104  U.  S.  150, 
166,  26  L.  Ed.  686;  Harmon  v.  Adams, 
120  U.  S.  363,  365, 30  L.  Ed.  BS3;  Howe 
0.  Howe  &  Owen  Co.,  164  Fed.  820, 
83  C.  C.  A.  536;  Howard  v.  East  Tenn. 
&o.  R.  Co.,  91  Ala.  288,  269, 8  So.  868; 
Los  Angeles  Traction  Co.  v.  Wilahire, 
135  Cal.  654,  658,  67  Pac.  1086;  Phunb 
V.  CampbeU,  129  IlL  101, 18  N.  E.  790; 
Nowlin  17.  Pyne,  40  la.  166;  Coleman 
V.  Applegarth,  08  Md.  21,  25,  27,  11 
Atl.  284,  6  Am.  St.  Rep.  417;  Firet 
Nat.  Bank  v.  WatJdns,  154  Man.  385, 
387,  28  N.  E.  275;  Thomas  v.  Barnes, 
156  Mass.  581,  31  N.  R  683;  Arerill 
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courts  that  botli  parties  must  be  bound,  or  that  there  must  be 
mutuality  of  obligation  in  a  contract.**'  Such  statements  are 
true  only  of  bilateral  contracts.  An  offer  of  reward,  an  offer 
of  a  price  for  goods,  or  for  services,  becomes  a  contract  when 
what  is  requested  is  given  or  done,  though  no  obligation 
to  ff.ve  or  to  do  anything  ever  exista." 

The  term  unilateral  contract  is  not  infrequently  used  with  a 
slightly  different  meaning  from  that  here  ^ven;  namely,  to 
designate  a  promise  for  which  no  oondderation  was  requested, 
or  for  which  no  sufficient  consideration  was  given."  It  will 
be  noticed  that  in  this  use  of  the  word  unilateral  as  well  as  in 
the  use  suggested  earlier  in  this  section,  the  word  indicates  a 
promise  made  by  one  party  to  a  bargain.  If  no  sufficient  con- 
sideration was  requested  for  that  promise  or,  if,  though  re- 
quested, the  consideration  was  not  given,  the  transaction  is 
undoubtedly  unilateral,  but  it  is  not  a  unilateral  contracf. 
A  contract  may  ^ve  rise  merely  to  an  imperfectly  enforceable 
obligation  but  one  which  creates  no  obligation  is  a  contradic- 
tion in  terms."  Therefore  the  term  tinilateral  contract  should 
be  reserved  for  cases  where  a  binding  obligation  has  been 


V.  BoBton,  103  Mass.  488,  494,  80  N.  B. 
683;  MoMillBD  p.  Amra,  33  Miim.  257, 
22  N.  W.  012;  StonsgiiATd  v.  Smith,  43 
Minn.  11, 16, 44  N.  W.  669;  Underwood 
Typewrite  Co.  v.  Centuiy  Re&lty  Co., 
220  Mo.  623, 119  S.  W.  400,  25  L.  R.  A. 
(N.  B.)  1173;  Faudtner  o.  Row,  74  N. 
J.  Eq.  214,  69  AtL  190;  Stengel  t>. 
SeiBBant,  74  N.  J.  Eq.  20,  6B  AtL  1106; 
Poet  V.  Fnnk,  132  N.  Y<  Supp.  807,  75 
N.  Y.  Miao.  130;  Wik?  o.  Broaddiu  Ac 
Lumber  Co.,  156  N.  C.  210,  72  S.  E. 
SOS;  mndeis  e.  Kenan,  161  N.  C.  628, 
77  S.  E.  6S7;  Borrow  S.  S.  Co.  v.  Mex- 
ican Cent.Ry.  Co.,  134  N.  Y.  IS,  24, 
31  N.  E.  261,  17  L.  R.  A.  359;  Lemler 
V.  Bord,  SO  Oi«g.  224,  166  Pac  427. 

**>See»itfra,  {140. 

"  See,  e.  g.,  Peeples  v.  CitiMna'  Ins. 
Co.,  11  Ga.  App.  177,  74  S.  E.  1034; 
Train  v.  Gold,  6  Kck.  380,  384;  Tay^ 
kir  V.  Barbour,  90  Mias.  8SS,  44  So.  988, 
122  Am.  St.  Rep.  328;  Miller  i>.  Mo- 
Eenaie,  96  N.  Y.  675,  47  Am.  Rep.  85; 


Groasman  r.  Soboikv,  206  N.  Y.  466, 
100  N.  £.  39. 

**  Great  Northsn  Railway  Co.  v. 
Withom,  L.  R.  9  C.  P.  16;  Johnson  t. 
Staenglen,  86  Fed.  603, 606, 29  C.  C.  A. 
369;  Fulenwider  e.  Rowan,  136  Ala. 
2S7,  306;  Haidwick  v.  McQuii,  16 
Col.  App.  354,  65  I^.  405,  408;  Har- 
rison 0.  Wilson  Lumber  Co.,  110  Ga.  6, 
45  S.  E.  730,  731 ;  Terrj'  c.  lut^national 
Cotton  Co.,  136  Ga.  187,  70  S.  E.  1100; 
Buick  Motor  Co.  p.  Thompeon,  138  Ga. 
282, 75  S.  E.  354;  Luke  e.  Livin^ton,  9 
Ga.  App.  116,  70  S.  E.  21;  JolJet  BoU 
tling  Co.  p.  Joliet  Brewing  Co.,  264  QL 
215,  98  N.  E.  263,  265;  Levin  d.  Diet^ 
194  N.  Y.  376, 87  N.  E.  454, 20  L.  R  A. 
^.  S.)  251;  Mutual  film  Coip.  v. 
Moiria  (Tex.  Civ.  App.],  184  a  W. 
1060;  Abba  v.  Smyth,  21  Utah,  100, 
117,  69  Pao.  756. 

« In  High  Whael  Auto  Parts  Co.  p. 
Journal  Co.,  50  lad.  App.  306, 98  N.  E. 
442,  443,  the  Court  said  of  the  pfaraas 
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created,  but  only  one  party  to  tibe  obligation  has  made  a 
prramse.  Where  there  is  no  binding  obligation,  the  transaction 
may  be  a  unilateral  promise  or  a  unilateral  offer,  but  it  cer- 
tainly cannot  properly  be  called  a  imilateral  contract.^  Con- 
tracte  may  be  partly  bilateral  and  partly  unilat^al;  that  is, 
the  consideration  on  one  or  on  both  sides  may  consist  partly 
of  acte  and  partly  of  promises 

OUi^tions  have  also  been  divided  into  unifactoral  and 
bifactoral  oblations:  the  former  created  by  one  party  alone,, 
the  latter  by  the  act  of  two.^  Simple  contracts  are  necessa^ 
rily  bifactoral,  but  in  the  early  common  law  at  least,  and  in 
some  jurisdictiona  still,  assent  on  the  part  of  the  promisee  is 
not  essential  to  the  validity  of  a  contract  under  seal.  A  debt  or 
a  quaa-Gontractual  obligation  also  may  arise  witiiout  any 
assent  on  the  part  of  the  debtor,  and,  occasionally,  without 
az^  volition  on  the  part  of  the  creditor.*^ 

§  14.  Executed  and  executory  contracts. 

If  a  transaction  is  fully  executed  on  both  sides,  it  is  not 
properly  described  as  a  contract.  The  term  "executed  con- 
tract "  has,  however,  been  sometimes  used  to  describe  executed 
consensual  agreements,  like  sales  completely  carried  out  on 
both  ades.  The  same  term  has  also  been  used  to  describe 
tmilaterd  contracts  which  are  executed  on  one  side  only,  as 
sales  where  the  price  has  not  yet  been  paid.  Since  the  phrase 
if  understood  in  llie  former  meaiking  contains  an  improper  use 
of  the  wcoti  contract,  and  in  any  event  is  ambiguous,  its  use  is 
better  avoided.  The  same  criticism,  so  far  as  amtnguity  is 
ecmcemed,  applies  to  the  phrase  "executory  contracts."    All 

nnOatecol  contract  aa  Uius  uaed,  that  Equity  Juriaprudetice  (3d  ed.)  }  1405, 

itisft  "k^Bolecuim."  n.  3;  Stengel  v.  Sergeant,  74  N.  J.  Eq. 

■  A  somewhat  sinUar  use  of  the  20,  68  AtL  1106. 
word  onOateral  is  occasionally'  found         ''^  Eaniman,    Contacts    (2d   ed.), 

in  cases  where  qieoific   perfbnnance  $^17. 

cf    a    ccmtraot    ia    Bought   and    ob-         "  For  instance,  if  A  devises  land  to 

jeetion  made  that  the  oontiaot  lacks  B  aubjeot  to  a  charge  that  B  shall  pay 

dte     so-called     mutuality     necessary  G  one  thousand  dollara,  if  B  accepts 

for  the  aDowBnce  of  the  remedy  of  the  derise,  C  may  bring  debt  against 

upwaflo  performance.    A  bargain  open  him  for  the  money  and  no  pierious 

to  Bocfa  an  objection  is  aometimea  Aid  acceptance  or  anetit  by  C  aoeam  ae^ 

to    be    unilatcsst.      Bee    Fomeroy'a  enary. 
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ocmtractB  to  a  greater  or'less  extent  are  executory.   When  they 
oeaae  to  be  so,  they  cease  to  be  contracta. 

S  16.  Void  and  voidable  contracts. 

An  agreement  which  produces  no  legal  obligation  is  often 
called  a  void  contract.  Though  the  phrase  is  often  convenient, 
it  is  a  contradiction  in  terms.  If  the  agre^nent  is  void  it  is 
not  &  contract.  A  voidable  contract,  however,  is  common 
in  the  law.  Infancy,  fraud,  mistake,  duress,  some  kinds  of 
ill^^ty,  all  afford  ground  for  rescinding  or  refudng  to  per^ 
fcom  a  contract.  Unless  rescinded,  however,  a  voidable  con- 
tract imposes  on  the  parties  the  same  obligations  as  if  it  were 
not  voidable.  Some  distinctions  in  different  kinds  of  contracts 
which  are  called  voidable  are  hereafter  noticed.^ 

§  16.  Unenforceable  contrsctB. 

Agreements  which  are  neither  void  nor  voidable  may, 
nevertheleas,  be  unenforceable  by  one  or  both  parties.  If  such 
contracts  produced  no  l^;al  consequences  whatever,  they 
would  not  be  contracts  at  all.  If  either  or  both  parties  had 
the  right  to  avoid  them  at  will,  they  would  properly  be  de- 
scribed as  voidable.  But  th«%  is  anot^ter  class  of  agreements 
which  though  not  enforceable  by  ordinary  legal  remedies  may, 
nevertheless,  produce  certain  legal  consequences  for  the  parties 
to  them.  Such  agreements  are  sometimes  called  agreements  of 
imperfect  obligation;  ^  but  they  may  also  be  called  unenfor- 
ceable contracts.  A  contract  may  be  unenforceable  because 
(1)  no  ordinary  remedy  is  provided  by  the  law  for  ob%ations 
of  such  a  character;  (2)  because  some  prerequisite  for  the 
full  validity  of  the  obligation  has  not  been  performed;  (3)  be- 
cause the  remedy  has  been  lost.  Illustrations  of  the  first  type 
are  contracts  witii  a  government.  These  are  enforceable  ag^Ast 
the  government  only  so  far  as  it  chooses;  and  yet  such  con- 
tracts are  recognized  by  the  law,  and  produce  certain  legal 
consequences.*"    Other  illustrations  are  found  in  England  in 

*■  See  infra,  i  683.  luptcy  of  one  who  had  contracted  with 

"  PoUook  on  Contncto  (8th   ed.),  the  govemment  would  be  entitled  to 

682.  receive  such  perfonnanoe  of  the  oon- 

■*  For  instance,  a  trustee  in  bonk-  tract  as  the  goTenunant  was  willing  to 
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ttte  li^t  of  barristers  to  conqjensation  for  their  services." 
muBtrations  of  the  second  type  of  case  may  be  found  in  con- 
tracts within  the  Statute  of  Frauds.  The  Statute  does  not 
rend^  the  original  contract  void,  but  a  right  of  action  is  denied 
ag&inst  either  or  both  parties  while  the  requirements  of  the 
statute  are  not  complied  with.  /  The  third  type  of  case  ia  illus- 
trated by  Statutes  of  limitations,  which  though  they  bar  a 
ri^t  of  recovery  do  not  prevent  the  law  from  recogiuzing  in 
various  ways  the  existence  of  a  contract.'^  Certain  illegal 
contracts  may  also  be  classed  as  unenforceable  by  one  or  both 
parties  rather  than  as  void  or  voidable,  since  legal  effects  are 
often  produced  by  such  contracts  and  their  avoidance  does  not 
always  depend  upon  tlte  wishes  of  the  parties.'* 

noder.   Tin  perfonnanee  by  the  gov-  171  U.  S.  466,  43  L.  Ed.  243, 19  Sup. 

onment  would  not  be  tegMded  as  tt  Ct.  1. 

Tohmtaij  gift  to  tbe  contraetor  (in  "  See  Pollock  on  Contnoto  {8th  ed-), 

irfaiefa  ewe  the  trustee  would  not  be  712. 

cBlitled  to  it),  although  the  govern-  "  Consider,  a.  g.,  the  efiect  of  a  new 

mmt's  perffmnanoe  took  place  subee-  promiae  to  pay  a  barred  debt,  mfra, 

quest  to  the  bankruptcy.     See  WU-  {160  et  seq.    Also  that  the  payment  of 

foiDB  D.  'Eeaid,  140  TJ.  S.  629,  35  L.  abarreddebt  by  an  insolvent  debtor  is 

Ed.  562;  Butler  p.  Goieley,  146  U.  S.  not  a  fraudulent  conveyanoe,  nnce  the 

3D3,  36  L.  Ed.  961;  Price  r.  Forest,  173  creditor  is  reoogniied  as  entitled  to  the 

U.  S.  410,  43  L.  Ed.  74»;  CaMer  o.  money.    14  Am.  &  Eng.  Cyc.  of  Iaw 

Bendemn,  £4  Fed.  802,  4  C.  C.  A.  (2d  ed.),  226. 

SUiCSl  Blagge  v.  Balch,  162  V.  S.  Also  other  incidental  effects  e&at. 

439,  40  L.  Ed.  1032;  Brigga  v.  Wtiket,  "See  wtfra,  H  1628-1633. 


BOOK  I 
FORMATION  OF  CONTRACTS 

CHAPTER  n 
ItEQUISTTES  OF  SIMPLE  CONTRACTS 

Simple  ooDtzacte  the  typical  kind. 

RequiTemente  for  the  foimation  of  a  aimide  oootract 

Le^lity  of  ooutract 


Intoit  to  oonlzBct 21 

^IT.  ^mple  contracts  the  typical  kind. 

AJthou^  formal  contracts  ^re  historically  the  eartier,  simple 
contracts  at  the  present  time  are  of  much  greater  importance. 
Furdiennore  the  rules  applicable  to  simple  contracts  have 
been  borrowed  to  a  greater  or  less  extrait  by  the  law  govenung 
fonmJ  contracts.  It,  therefore,  seems  wise  in  considering  the 
formation  of  contracts  to  disregard  historical  order  and  first 
to  consider  simple  contracts. 

§  IS.  Reqoirements  for  tiie  fonnation  of  a  simple  contract. 

The  requirements  for  the  formation  of  a  sample  contract  are: 
(1)  Parties  of  l^al  capacityj  (2)  an  expression  of  mutual  assent 
of  the  parties  to  a  promise,  or  set  of  promises,  (3)  an  agreed 
valid  consideration.  The  agreement  must  also  not  be  de- 
clared void  by  statute  or  common  law.  Hie  requirement  last 
enumerated  has  often  been  too  broadly  stated;  namely,  that 
the  agreement  must  not  be  illegal.  But  all  illegal  contracts  are 
not  void.'  Possibility  of  performance,  which  is  also  stated  by 
some  writers  as  requisite  *  does  not  seem  essential.  Parties 
may  contract  to  do  something  which  is  impossible,  if  they  wish 

<8ee  jf^  1 1630l  ■  See,  e.  g.,  HoUand,  Jurifpudeooe 

<9tli  ed.),  252. 


18  WILLISTON   ON   C0NTHACT8  §  19 

to  do  flo,'  though,  doubtless  if  they  know  of  the  impossibility, 
it  will  generally  be  assumed  that  they  do  not.  Two  other  sup- 
posed requirements  have  also  been  suggested:  Grenuinenefis  of 
consent,  and  intent  to  contract.  These  do  not  seem  to  be 
properly  classed  as  essoitial,  for  the  reasons  stated  in  the  f oUow- 
ii^  sections.  , 

§  19.  Legality  ol  contract. 

A  writer  whose  work  on  contracts  has  had  great  currency,* 
enumerates  as  requisite  for  the  formation  of  contract  the 
legality  of  the  object  which  the  contract  proposes  to  eSect, 
and  this  statement  has  often  been  copied  or  the  statement 
made  that  illegal  contracts  are  void.    It  would  seem  that  the 

,^  legality  of  the  object  for  which  a  contract  was  formed  is  of  no 
X;-greater  importance  than,  the  legaUty  of  the  consideration  for 

'\\rhich  the  promise  was  given.  Illegahty  in  either  respect  will 
generally  preclude  enforcement  of  the  contract,  but  the  subse- 
quent discussion  of  the  subject  of  illegality  *  will  indicate 
that  by  no  means  all  illegal  agreements  are  void  or,  so  far  as 
one  party  to  them  is  concerned,  even  unenforceable.  The  effect 
of  illegality  undoubtedly  often  is  to  make  the  contract  tmen- 
forceable  by  both  parties,  and  almost  always  to  make  it  un- 
enforceable by  one  party.  But  as  illegal  contracts  are  not 
infrequently  enforceable  by  one  party  to  them,  and  sometimes 
by  both  parties,  it  is  obvious  that  legality  is  not  one  of  the 
absolute  requioites  for  the  formation  of  contracts,  though 
doubtless  by  statute  a  forbidden  agreement  may  be  declared 
absolutely  void. 

§  20.  Genuineness  of  ctmsent. 

The  writer  referred  to  in  the  preceding  section  has  also 
stated  as  a  requirement  for  the  formation  of  contracts 
genuineness  or  reaUty  of  consent  of  the  parties,  and  under 
this  heading  has  included  the  subject  of  nustake,  misappre- 
hension, fraud,  duress,  and  undue  influence.  But  this  sup- 
posed requirement  for  the  formation  of  contracts  is  no  real 

*See  the  fallowing  aectioii.  tdao  Holland,  Juriaprudenoe  (9Ui  ed.), 

•  air  Wlliam  Anson,  Principles  of      262. 
the  Engliah  Law  of  Contracts.     See         •  See  it^a,  i  1030. 
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additional  requiremeat  to  that  of  expressed  mutual  assent 
already  stated.  If  there  has  been  an  expression  of  mutual 
assent,  the  fact  that  the  expression  was  made  under  a  mis- 
take or  induced  by  fraud,  dxiress,  or  under  imdue  influence, 
will  not  prevent  the  formation  of  a  contract  if  there  was  assent, 
however  induced,  to  make  the  expression  in  question.*  In 
some  instances  it  is  true  tliere  may  seem  at  first  sight  to  be 
an  expression  of  mutual  assent,  and  yet,  in  fact,  be  no  such 
expression  because  the  acts  of  apparent  assent,  when  thdr 
real  meaning  is  discovered,^  do  not  in  truth  indicate  assent. 
In  other  cases  because  the  assent  has  been  induced  improp- 
erly, the  contract  may  be  avoided  by  one  of  the  parties  to  it, 
but  it  is  of  vital  importance  to  distii^uish  between  a  void- 
able contract  and  an  agreement  which  lacks  altogether  the  ee- 
sential  requi^tes  of  a  contract.  Fraud,  mistsike  uid  duress 
general^  are  personal  or  equitable  defenses  to  a  contract, 
and  wbeie  they  actually  prevent  the  formation  of  a  contract 
they  do  80  because  no  proper  expresdon  of  mutual  assent 
existed — ^not  because  the  assent  was  not  "genuine."  A  oon- 
trary  view  is  indeed  common,  and  finds  some  warrant  in  the 
language  of  the  cases,  e^>ecially  of  decidons  in  equily,  and 
text  writers  have  drawn  broad  conclusions  from  such  lan- 
guage. ThoB  in  Ashbumer's  Principles  of  Equity,*  the  learned 
author  says:  "If  A.  offers  to  sell  Whiteacre  to  B  for  £1,000,, 
and  in  his  offer  writes  sell  when  he  meant  let,  or  Whiteacre 
when  he  meant  Blackacre,  or  £1,000  when  he  meant  £2,000, 
his  mistake  lies  in  a  discrepancy  between  his  mental  offer 
and  his  outward  expression;  and  althouf^  B  accepts  in  the 
hona  fide  belief  that  A  meant  what  he  had  written,  there  is 
not  in  reality  a  conduded  contract  between  the  parties.  If 
A  is  bound  to  carry  out  his  written  offer,  he  is  bound  not  on 
the  ground  d  contract,  but  on  the  ground  of  estoppel;  and 
th««  seems  no  i)eason  why  he  should  be  boimd  unless  A 
has  altered  his  position  on  the  faith  of  the  apparent  offer."  ^ 

•  See  infm,  {{  04,  9^'  163&-I537.  ment  is  made  in  20  Amer.  &  Eag. 
*See  t^fru,  (001  et  seg.  aa  U>  whkt      Enoyo.  of   Law  (2d   ed.},  page  809: 

is  the  "real  meaning"  of  tiie  p«rti«'  "Courts  of  equity,  in  exerciaing  the 

MpiBiMinna.  powers  of  reecisrion  and  reformatdon, 

*P.  30B.  do  not  opiate  upon  oontratsta  at  all, 

*  Hw  er^i  mora  extiaoidinaiy  state-  but    mody   upon   what   enoneou^ 
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In  moat  instances  it  would  make  little  fa-Actical  diffa-eace 
whether  it  was  said  that  the  mental  assent  of  the  parties  was 
the  vital  element  in  the  fonnation  of  the  contract,  and  that 
their  words  or  acte  jnoved  their  mental  attitude,  or  whether 
it  was  said  that  their  words  and  acts  were  the  only  essential 
matter  in  t^e  formation  aS  a  contract.  In  some  cases,  how- 
ever, the  distinction  is  important.  If  it  were  true  that  the 
mental  element  was  the  vital  matter  the  consequences  would 
prop^ly  follow,  as  the  writer  just  quoted  suggests,  that  imiess 
the  other  party  has  altered  his  position  in  reliance  on  the 
mistaken  expression,  there  would  be  no  obligation,  and  even 
if  there  were  such  alteration  of  position  the  obligation  would 
be  based  on  estoppel  rather  than  on  contract.  There  seems 
no  trace  of  such  a  doctrine  in  courts  of  law,  and  such  equity 
decisions  as  may  afford  some  warrant  for  it  may  be  explained 
as  well  or  better  on  the  theory  that  a  contract  exists  but  is 
voidable,  as  on  the  ground  that  no  contract  exists."*  Indeed 
if  the  view  here  criticised  were  sound  there  would  have  been 
little  occasion  for  the  exercise  by  courts  of  equity  of  a  juris- 
diction to  rescind  contracts  for  mistake.  Wherever  tiie  diffi- 
culty is  lade  of  such  ass^t  by  one  or  both  parties  as  is  requisite 
for  the  formation  of  a  contract,  a  court  of  law  would  be  compe- 
tent to  treat  the  transaction  as  void.  Yet  equity  took  juris- 
diction of  the  subject  of  mistake.  Moreover,  every  term  of 
an  offer  and  acceptance  is  vital,  and  the  two  must  be  in  com- 
plete accord.  But  a  contract  is  not  even  voidable  in  equity 
because  in  some  minor  particular  there  was  even  a  mutual 
mistake  as  to  the  meaning  of  the  expressions  used. 

The  parol  evidence  rule  which  is  of  such  far  reaching  im- 
portance in  determining  the  existence  and  meaning  of  contracts 
is  based  on  the  assumption  that  where  a  writtoi  memorial 
of  the  transaction  is  made  its  t«rms  are  conclusive.  Such 
a  rule  is  inconsistent  with  the  view  that  the  mental  attitude 
or  assent  of  the  parties  is  the  ultimate  juridical  fact  to  b^ 
established.    If  it  be  said  that  the  parol  evidence  rule  merely 

purport  to  be  oontracta."    To  aay  that  the  property  oorered  by  it  is  likely  to 

&  deed  "ecToneoualy  purportB  "  to  be  lead  to  confusion  and  mistaken  aon- 

a  contrast  or  convey&nce  became  the  duno&B. 

Krantor  ««s  under  au  error  in  regard  to  '°  Bee  uf^rn,  }  1536  c<  seg. 


S21  BEoniBrrxa  of  simple  contbacts  21 

provides  concluave  proof  of  the  mental  attitude  of  the  parties, 
die  reply  is  obvious  that  to  express  the  law  in  terms  of  con- 
duave  presumptions  is  to  express  it  in  terms  of  fiction.  If 
from  A,  B  is  always  conclusively  presumed,  ijot  B,  but  A 
IB  the  essential  factor. 

finally,  the  history  of  the  common  law  is  opposed  to  the 
view  here  criticised.  The  original  basis  of  the  action  of  as- 
sumpsit was  confflderation,  and  the  essential  featiire  of  con- 
dd^atiott  was  the  justifiable  reliance  upon  words  or  acts. 
The  acceptor's  justifiable  rdiance  cm  the  offeror's  proposal  is 
historically,  and  it  is  believed  on  proper  analjrds  still  Law  to-day, 
the  basis  of  contract.  The  view  here  criticised  was  developed 
as  part  of  the  system  of  philosophy,  law  and  economics,  which, 
during  the  first  half  of  the  nineteenth  century  laid  emphasis 
on  the  will.  This  philosophy  has  had  great  influence  on  the 
law  of  the  continent  of  Europe  and  through  the  writings  of 
Sav^;ay  especially,  whose  theories  of  the  formation  of  con- 
tacts were  made  familiar  to  English  and  American  readers 
by  Sir  Frederick  Pollock,  and  others,  has  served  to  obscure 
the  true  fotmdation  of  the  Er^^Ush  law  oi  contracts. 

V  S  21.  Intent  to  contract 

The  further  statement  of  Savigny  which  has  been  pop- 
ularized for  English  and  American  lawyers  by  Sir  Frederick 
Pollodc  and  othera,  that  not  only  mental  assent  to  a  promise  in 
fact,  but  an  intent  to  form  a  legal  relation  is  a  requisite  for 
the  formatJffli  of  contracts,  is  part  of  the  same  system  criticised 
in  the  preceding  section,  and  cannot  be  accepted?^  Such  a 
repetition  of  a  rule  of  the  civil  law  shows  the  danger  of  aa- 
saming  that  a  sound  principle  in  that  law  may  be  successfully 
transplanted.  Nowhere  is  there  greater  danger  in  attempting 
such  a  transfer  than  in  the  law  governing  the  formation 
of  contracts.  In  a  ^stem  of  law  which  makes  no  require- 
ment of  consideration,  it  may  well  be  desirable  to  limit  en- 
forceable promises  to  those  where  a  l^al  bond  was  contem- 

"Po1k>d[oiiContr&eta(Sthed.),page  least  they  must  not  bxve  a  ooatrary 

3,BtAteB  that  "it  must  be  theinteation  intention."     The  loot  clause  of  thii 

of  the  putiea  that  the  matter  in  hand  statement  may  be  admitted.    See  also 

ihall,  if  necessary,  be  so  dealt  with  Koenigaberg  e.  Blau,  127  N.  Y.  Supp. 

[t.  e.,  I7.  a  Couit  of  Justice],  01  at  602. 
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plated,  but  in  a  system  of  law  which  does  not  enforce  imimisee 
unless  some  benefit  to  the  promisor  or  detriment  to  the  promisee 
has  been  asked  and  given,  there  is  no  propriety  in  such  a  limita- 
tion. The  only  proof  of  ita  existence  will  be  the  production  of 
cases  holding  that  though  consideration  was  asked  and  given 
for  a  promise,  it  is,  nevertheless,  not  enforceable  because  a 
legal  relation  was  not  contemplated.  ^  Qa  the  contrary,  the 
assertion  is  voitured  that  the  ccommm  law  does  not  require 
any  positive  intention  to  create  a  legal  obligation  as  an  element 
of  contract."  The  views  of  parties  to  an  agreement  as  to 
what  are  the  requirements  of  a  contract,  as  to  what  mutual 
assent  means,  or  coneideration,  or  what  conlracfs  are  en- 
forceable without  a  writing,  and  what  are  not,  are  wholly 
immaterial.  They  are  as  immaterial  as  the  views  of  an  in- 
dividual as  to  what  constitutes  a  tort.  In  r^ard  to  both  torts 
and  contracts,  the  law,  not  the  parties,  fixes  the  requirements 
of  a  legal  obligation.  '•  It  would  indeed  be  [xwsible  for  a  system  yf- 
of  contractual  law  to  adopt  as  a  principle  that  wherever  the 
parties  intended  legal  obligation,  then  and  then  only  Uie  law 
would  create  one,  and  such  an  idea  seems  to  have  developed 
and  to  have  had  condderable  acceptance  on  the  Continent  of 
Europe;  "  but  it  is  foreign  to  the  conmion  law  and,  it  may  be 
added,  is  intrinsically  objectionable.  Parties  to  an  informal 
transaction  frequently  are  not  thJTilriTig  tA  !^al  obligations. 
They  intend  an  exchange,  a  ^t,  or  to  induce  action  by  the 
other  parties  when  they  make  promises,  and  to  make  the 
obligation  of  such  promises  depend  upon  the  accident  dt  the 
promisor's  reflection  on  his  legal  ^tuation  is  unfortunate. 
It  may  be  guessed  that  where  it  is  stated  tiiat  an  intent  to 

" In  oonrndering  the  liability  of  a  "In  HotchldaB  r.  Nat.  City  Bank, 

mrauber  of  a  voluntary  assooiation  on  200  Fed.  2S7,  293  (aff'd  231  TJ.  S.  50, 

oontraots  mode  on  behalf  of  the  a(«>-  £8  L.  Ed.  115, 34  Sup.  Ct.  20},  L.  Hand, 

oation,  fhe  Connecticut  court  said:  J.,nid:"A.ooiitniitbae,8triatlyapeak- 

"It  is  of  no  I^al  sigmficanoe  that  the  ing,  nothing  to  do  with  the  personal, 

defendants  did  not  intend  to  be  indi-  or  individual,  intent  of  tlte  parties.    A 

vidually  respouible,  w  tliat  they  did  oontract  is  an  obliption  attached  by 

not  know  or  belteve  that  aa  a  matter  the  mere  force  of  law  to  certain  acts 

of  law  th^  would  be."    Davidson  p.  of  the  parties,  usually  words,  whioh 

HoldKi,fi6Gonn.  103, 112,  lOAtl.SlS.  wdinarily  aooompany  and  viptteaA 

Consider  also  oontraots  imposed  upon  a  known  int«nt." 

ptomotera.    SeeWni,i306.  xSee  Loreni^  28  Yale  L.  J.  621. 
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ereste  a  1^^  relatitm  is  the  test  of  a  contract,  the  intent  is 
frequently  fictitiously  assumed;  and  that  a  deliberate  promise 
seriously  made  is  enforced  irrespectiTe  of  the  promisor's  views 
r^arding  his  1^^  habiUty.  It  is  indeed  true  that  if  the 
parties  to  an  agreement  imdertake  that  no  legal  obligation 
diall  be  created,  their  undertaking  in  this  regard  will  be  re- 
E5)ected  by  the  law  as  would  any  other  term  of  their  agree- 
ment.'* Consequently  if  both  parties  indicate  that  their 
words  are  merely  in  joke^  no  contract  will  be  formed,"  ^ 
where  words  appropriate  to  an  offer  are  used  evidently  m^^ly 
as  a  boast  or  explosion  of  wrath  so  that  no  reasonable  person 
would  be  j^Istified  in  taking  them  Hterally,  no  contract  will 
result  fixHn  an  acceptance."  But  if  a  reasonable  person  would 
Boderstuid  the  words  used  as  importing  that  the  speaker 
promised  to  do  somethii^  if  ^ven  a  requested  exchai^  there- 
for, it  is  immaterial  what  intention  the  offeror  may  have 
bad."   There  seems  no  reason  why  merely  social  engagements 


"Centnl  Bitulithic  Paving  Co.  v. 
BqUaad  Park,  164  Mich.  223,  129 
K.  W.  46.  "A  promise  made  with  an 
nndentood  inteation  that  it  is  not  to 
be  legally  binding,  but  only  expressive 
cf  ■  present  intention,  is  not  a  contract . 
Ilnotoo  I.  Thornton,  1  Gush.  89;" 
Wdliiigtou  V.  Aptborp,  145  Mass.  69, 
74,I3N.E.10. 

"Keller  v.  Holdennan,  U  Mich. 
248,  83  Am.  Dec.  737;  McQu^  e>. 
Teny,  21  N.  J.  Eq.  225;  IlieisB  v. 
WasB,  166  Pa.  9,  31  AtL  63,  46  Am. 
8t  Bep.  638;  Bruce  v.  Bishop,  43  Vt. 
161;  Nyulasy  v.  Howui,  17  Vict.  L.  R. 
063.  The  intent  of  one  party  to  make 
a  jest  win  not  deprive  his  words  of 
tbdr  natural  meaning,  however,  and 
if  tbe  other  understands,  and  has  rea- 
tm  to  do  so,  that  the  words  are  seri- 
aoatf  intended,  a  contract  will  result. 
Flato  V.  Durst,  42  W.  Va.  63,  24  a  E. 
SBO,  32  L.  R.  A.  404.  'Hie  earliest 
ftatemeats  in  Knj^JHh  law  to  the  effect 
that  proausea  made  in  jest  are  not  ob- 
lig»U»y  relate  to  promises  of  marriage, 
«fa)di  were  governed  by  tbe  civil  law 
gaKcptvui  of  obligatiODS  as  devebped 


in  the  canon  law.  See  The  lady's  Iaw 
{2d  ed.,  1737),  p.  29;  Swinburne  on 
Spousala  (2d  ed.,  1711),  p.  210.  It  is 
more  in  the  spirit  of  the  eariy  common 
law  to  hold  parties  to  the  consequences 
of  th»r  acts  even  though  each  knew 
the  other  intended  a.  jest. 

"  Higgina  u.  Leaaig,  49  111.  App.  459. 
The  defendant  after  the  theft  of  har- 
ness, worth  S15,  said  with  rough  lan- 
guage and  epithets  aonceming  the 
thief:  "I  will  ^ve  SlOO  to  any  man  who 
will  find  out  who  the  thief  is,  and  I  will 
^ve  a  lawyer  SlOO  for  proseouting 
him."  The  oourt  held  that  these  words 
should  be  regarded  as  "the  extrava- 
gant exclamations  of  an  escited  man" 
and  that  the  plaintiff  had  no  right  to 
consider  them  an  offer. 

» In  Hoggard  u.  Dickerson,  180  Mo. 
App.  70,  165  S.  W.  H36,  1137,  tbe 
court  said— "The  defendsjit  had  the 
benefit  of  an  instruction  to  the  effect 
that  if  the  offer  of  reward  for  the  c^>- 
ture  or  arrest  of  the  slayer  of  Stanley 
Ketchel  was  made  by  defendant  [the 
>r;t^40e  laboring  under  strong 
""  t  and  without  any  intention 
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Bhould  not  create  contracts  if  the  requiEdt«s  for  the  formation 
of  a  contract  aheady  enumerated  exists."  Even  where  one 
party  makes  it  clear  to  the  other  that  he  is  unwilling  to  enter 
into  a  contract,  the  law  may  nev^heless  impose  one  upon 
him  where  his  conduct  would  be  tortious  except  upon  the 
assumption  that  he  assented  to  an  offer.  *" 


of  makiiig  a  oontnct,  but  merely  as  a 
boast,  then  the  verdict  should  be  for 
defendant.  lliiB  went  to  the  limit  in 
defendant's  favor  and  perhApa  stated 
the  law  too  broadly,  as  we  doubt  about 
the  unexix«ned  intention  of  a  person 
oBenag  a  nward  not  to  be  bound  by 
it  being  a  defence  against  one  who  hon- 
estly acted  upon  it." 

"  Pollock  Bugeeete  the  caae  of  an  in- 
vitatioQ  to  dinner  which  has  been  ac- 
cepted |8th  ed.  p.  4,  n.  (c),]  and  suggests 
that  there  is  no  contract.  This  would 
ordinsiily  be  true  but  the  rouon  ia  be- 
cause the  i»«n)ise  of  the  guest  to  at- 
tend the  dinner  is  not  given  or  asked 
for  as  the  price  of  the  host's  promise. 
Thou^  in  the  popular  meaning  of  the 
word  the  acceptance  is  at  the  request  of 
the  hoBt,  in  the  le^  meaning  of  the 
word  request,  it  is  not.  Seeir^ra,  {  112. 
In  Bolton  c.  Madden,  L.  R.  9  Q.  B.  5S, 
the  plaintiff  and  defendant  were  both 
subscribera  to  a  charity,  the  objects  of 
whidi  weie  elected  by  the  gubeoriben, 
who  bad  votes  pnqiortiQned  in  num- 


ber to  tiie  amount  of  their  aubscrip- 
tions.  The  plaintiff  and  defendant 
agreed  that  if  the  plaint^  would  give 
28  votes  for  an  object  of  the  charity 
the  defendant  favored,  the  defendant 
would,  at  the  next  election,  give  28 
votes  for  such  charity  as  the  plaintiff 
should  then  favor.  This  was  hdd  a 
binding  contract.  The  agreement  can- 
not, it  is  true,  be  called  strictly  a  so- 
cial engagement,  but  the  dedsion  seems 
to  indicate  the  possilulity  of  under- 
takings  being  enforced  which  are  not 
business  contiacts. 

■See  Uifra,  !{ 1795,  1856.  Sudt 
cases  ss  this  where  there  is  no  real  ex- 
pression of  mutual  snent  perhaps  may 
be  olsssed  sa  quasi-oontracts,  but  ob- 
li^tions  of  the  sort  refetrwl  to  are  un- 
like most  quasi-cxmtracta  sinoe  they  are 
not  necenarily  merely  to  pay  money. 
Moreover,  the  extent  of  the  liability 
is  measured  by  the  terms  of  an  offer, 
not  by  the  benefit  reeeiTed  by  the  de- 
fendant. 
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I  sa.  Mntoal  assent  must  be  expressed. 

It  is  customarily  said  that  mutual  asaent  is  essential  to  tiie 
lontation  of  ample  contracts,  but  it  should  further  be  stated 
tiat  the  mutual  assent  must  be  expressed  by  one  party  to  the 
^^1  and  except  as  so  expressed  is  imimportant.    In  some 
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branches  of  the  law,  eapeciaUy  in  the  cnnunal  law,  a  person's 
secret  intent  is  important,  but  in  the  formation  of  contracts  it 
was  long  ago  settled  that  secret  intent  was  immaterial;  only 
overt  acts  being  considered  in  the  determination  of  such  mutual 
assent  as  that  branch  of  the  law  requires.*  During  the  first 
half  of  the  nineteenth  centiuy  there  are  many  eiqwessions  which 
seem  to  indicate  the  contrary,  but  that  the  fund^nental  basis 
of  contract  in  the  common  law  is  reliance  on  an  outward  act 
(that  is  a  promise)  is  shown  by  the  early  development  of  the 
law  of  consideration  as  compared  with  that  of  mutual  assent. 
Courts  of  equity  indeed  have  not  shown  the  same  indifference 
to  the  imdisclosed  intent  of  the  parties,  as  have  courts  of  law; 
but  equity  makes  its  views  effective  not  by  denying  or  alteriz^; 
the  rules  of  law  governing  the  formation  of  contracts  but  by 
subsequently  reforming  or  rescinding  legally  valid  contracts  in 
cases  coming  within  its  own  rules.  Not  only  must  assent  to  a. 
contract  be  expressed  by  overt  acts,  but  promises  in  contracts 
must  be  made  by  an  expression  of  agreement  moving  from  the 
promisor  to  the  promisee.  The  assent  of  the  promisee  to  a 
unilateral  contract  may  be  indicated  by  an  act  requested  by 
the  promisor,  but  of  which  he  has  no  knowledge,  and  is  not 
likely  to  acquire  knowledge  unless  he  takes  steps  to  inform 
himself;  ^  but  a  promise  necessarily  imphes  either  communica- 
tion from  the  promisor  to  the  promisee,  or  at  least  some  action 
which  will  normally  indicate  to  the  promisee  the  intent  of  the 
promisor. 

*  "It  is  trite  learning  that  the  accept,  and  aocepta,  the  propolr  Teeta 
thou^t  of  man  is  not  triable,  for  the  in  him;  and  ao  it  would  had  there  been 
devil  himaelf  knows  not  the  thought  of  no  such  intuition.  If  the  buyer  refuses, 
m&n."  Brian  in  Y.  B.,  17  Edw.  IV,  1.  and  the  chattel  oorreeponds  with  the 
In  OTtonnell  v.  Clinton,  145  Mass.  461,  contract,  the  vendoi  has  a  right  of  ao- 
463,  14  N.  E.  747,  the  court  said:  "In-  tion,  not  because  of  his  intentbn,  but 
tention  ia  immaterial  till  it  manifwts  of  hiB  offer.  An  intention  not  nom- 
itself  in  act.  If  a  man  intends  to  buy,  municated  to  the  buyer  is  immaterial, 
and  saya  so  to  the  intttkded  seller,  and  Telling  it  to  an  indi&erent  peison  is  no 
he  intends  to  sell,  and  says  so  to  the  more  than  thou^  he  had  not«d  it  in 
intended  buyer,  there  is  a  contract  of  his  memorandum  book,  which  is  no 
sale;  and  so  there  would  be  if  neither  more  than  though  it  existed  in  his  own 
bad  the  intention.  If  there  is  a  con-  mind."  See  slao  Browne  v.  Hare,  3 
tract  of  BflJe,  and  the  edler  intends  to  H.  &  N.  484,  495.  Williams  v.  Bur- 
appropriate  a  particular  chattel  iD  ful-  dick,  63  Or.  41,  126  Pac.  603. 
fihnent  of  it,  and  the  buyer  intwds  to  ■  See  infra,  U  68,  68,  71. 
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§  aSa.  Assent  may  be  expressed  by  acts. 

Tliough  assent  must  be  expressed  in  order  to  be  l^ally 
effective,  it  need  not  be  expressed  in  words.  In  the  early  law 
of  assumpsit  stress  was  laid  on  the  necessity  of  a  promise  in 
terms,  but  ihe  modeni  law  rightly  construes  bot^i  acts  and 
words  as  having  the  meaning  which  a  reasonable  person  present 
would  put  upon  them  in  view  of  the  surrounding  circum- 
stuices.*  Even  where  words  are  used  "a  contract  includes  not 
only  what  the  parties  said,  but  also  what  is  necessarily  to  be 
implied  from  what  ihey  said."  *  And  it  may  be  said  broadly 
tliat  any  conduct  of  one  party,  from  which  the  other  may 
reascmably  draw  the  inference  of  a  promise,  is  effective  in  law 
as  such.  Thus  if  A  steps  into  bis  grocer's,  and  takes  a  package 
of  goods  from  the  counter,  hands  it  to  a  clerk,  and  walks  out, 
his  conduct  may  mean,  "if  you  will  send  that  package  to  my 
bouse  I  will  pay  for  it;"  and  the  subsequent  act  of  the  clerk  in 
sending  the  package,  though  no  words  have  been  spoken, 
amounts  to  an  acceptance. 

~  §  23.  Mutual  assent  is  expressed  ordinarfly  by  an  offer  and 
an  acceptance. 

As  simple  contracts  can  be  formed  only  by  an  expression  of 
assent  of  the  parties  to  the  terms  of  the  promise  and  to  the 
consideration  for  it,  it  is  ordinarily  necessary  for  one  of  the 
parties  to  propose  to  the  other  the  promise  which  he  will  make 
fOT  a  certain  consideration,  or  to  state  the  consideration  which 
he  win  give  for  a  certain  promise;  that  is,  a  proposal  or  offer  is 
necessaiy.  An  acceptance  of  the  proposal  or  offer  completes 
the  expresdou  of  assent.  It  is  conceivable  that  the  requisite 
assent  may  be  expressed  without  an  offer  or  acceptance.  Thus 
the  case  has  been  supposed '  that  a  third  person  su^ests  the 
terms  of  a  contract  between  A  and  B  in  the  presence  of  both  of 
them  and  they  both  say  simultaneously  "we  f^ree."  There 
seems  no  reason  to  doubt  that  a  contract  would  be  formed. 

*  Lea    Bridge  District  Oaa  Co.   «.      N.  Y.  App.  D.  343, 134  N.  Y.  S.  1052, 

&Uvem  [1917],  1  K.  B.  803;  (yDon-  '^^  »'tf™'  «  ^^-       ^  „   ^ 
™.            ..  ..        .,,     ^^   ,.  *Grog8inan  u.  Schenker,  206  N.  Y. 

ndl  ■>.  Cainton,  145  Maaa.  461,  463,  14  406  loO  N  £  39 

N.  E.  747;  Phiffip  v.  Gallant.  62  N.  Y.  ''waid'a  Pollock  on  Contracto  |^ 

256;  SIxDodc  Phiah  Co.  c.  Taloott,  160  ed.),  6. 
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to  take  in  return  for  his  promise  if  his  terms  are  accepted.' 
An  apparent  exception  to  Uie  rule  that  a  promise  looks  to  the 
future,  arises  in  the  case  of  warranties  or  guaranties  of  existing 
facts,  uid  also  in  the  case  of  insurance  against  events  which 
though  tmknown  have  already  occurred;  but  the  exception  is 
only  apparent,  llie  promises  in  such  contracts  are  in  effect 
agreements  to  be  liable  for  damages  arising  from  the  non- 
existence or  existence  of  the  fact  to  which  the  agreement  relates. 
A  promise  also  ex  vi  termini  imports  some  communication 
actual  or  constructive  frmn  the  promisor  to  the  promisee.  A 
secret  intent  cannot  be  a  promise,  nor  does  the  manifestation 
of  an  intent  by  an  overt  act  help  the  matter  unless  that  act 
comes  or  should  come  within  the  knowledge  of  the  other  party 
and,  therefore,  can  be  looked  upon  as  a  means  of  commum- 
cation. 

y       §  2S.  An  o£Fer  is  a  promise. 

^  An  offer  is  a  statement  by  the  offeror  of  what  he  will  give  in 

return  for  some  promise  or  act  of  the  offeree.  As  the  offeror's 
statement  necessarily  looks  to  the  future,  it  must  always  be 
promissory  in  terms.  It  is  sometimes  assumed  that  an  offer  is 
Bomethii^  different  in  its  nature  from  a  promise  and  from  a 
contract,  but  this  is  a  mistake.  An  offer  is  always  a  condi- 
tional promi^and  it  may  be  a  contract.'  An  option  for  which 
consideration^  given,  or  "which  Is  under  seal  (in  jurisdictions 
where  seals  still  retain  their  efficacy)  is  a  contract  but  it  is  also 
an  offer  which,  when  accepted,  will  create  another  contract  or  a 
sale."" 

If  no  consideration  is  givrai  for  an  option,  it  is  merely  a 
revocable  offer." 

An  offer  is  to  be  known  from  other  conditional  promises  only 
because  the  performance  of  the  condition  in  an  offer  is  re- 
quested as  the  exchange  or  return  for  the  promise  in  the  offer,'* 

•The  requisile   certAintr  of  offen  104  Ptui.  689,  28  L.  R.  A.  (N.  S.)  fi^; 

and  of  {MQinisefl  oontained  in  them  are  Walter  G.  Rec«e  Co.  n.  House,  162  Cal. 

oonadered  in  ir^a,  H  37-49.  740,  124  Pac.  442. 

'Graves  v.  Smedee'  Aden.,  7  Dana,  "Aa  to  when  stating  a  obndition  in 

844.  the  promise  involves  auoh  a  roquestf 

'0  See  tVra,  {61-  see  wfra,  j  1 12. 

t'Simtii  e.  Rangti^m^  156  Cal.  359, 
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diereby  givii^  the  (^eree  a  power,  by  complying  with  the  re- 
quest, to  turn  the  promiBe  in  the  offer  into  a  conJxaHTOTsale.'* 
The  oflFer  may  be  for  the  formation  either  of  a  bilateral  con- 
tract <H'  of  a  imilateral  contract.  If  the  former,  the  ofFeror's 
statement  is  not  only  promissory  in  terms  when  made,  but  will 
remain  a  promiae  after  the  formation  of  a  contract  by  accept- 
ance. If  Uie  offer  contemplates  the  formation  of  a  unilateral 
eoatract,  it  may  be  that  the  offeror  proposes  to  exchange  his 
own  promise  for  an  act  of  the  offeree  or,  conceivably,  that  the 
oRfTot  proposes  to  exchange  an  act  on  his  part  in  exchange  for  a  ^=^ 
pnnxiise  which  he  requeste  from  the  offeree.  In  fact,  an  offer 
cmtemplating  a  miilateral  contract  is  almost  invariably  of 
Uie  former  Bori;  that  is,  the  offeror  is  the  party  who  becomes 
bound  as  promisor  when  the  contract  is  formed  by  acceptance^ 
Even  when  the  offeror  in  terms  offers  an  act  of  his  own  in  \*~ 
exdiange  for  a  promise  to  be  made  by  the  offeree,  the  words  of 
Ute  offer  are  necessarily  promissory,  for  the  offeror  must,  in 
the  nature  of  the  case,  announce  that  he  will  do  a  certain  act 
in  the  future,  in  return  for  a  promise  to  be  made  to  him.  Indeed 
an  (Aer  which  requests  from  the  offeree  a  promise  will,  when 
acc^ted,  always  ripen  into  a  bilateral  rather  than  a  unilateral 
contract,  except  in  one  narrow  class  of  cases;  namely,  where  ^ 
the  very  giving  of  ihe  promise  by  the  offeree  also  has  the  effect 
of  completing  the  act  promised  by  the  offeror.  The  only 
instance  of  this  sort  that  can  be  supposed  arises  where  the 
offeror  offers  (that  is,  promises)  to  transfer  title  to  personal 
property  on  receivii^  a  specified  promise  from  the  offeree.  As 
title  to  most  kinds  of  personal  property  will  pass  by  the  mere 
assent  of  parties,  it  follows  that  when  the  offeree  makes  the 
promise  requested  the  requisite  assent  is  had  and  he  at  once 
becomes  the  owner  of  the  property  offered.  The  offer  though 
in  terms  a  promise  when  made,  thus  becomes  fully  executed  by 
the  transfer  of  title  at  the  instant  the  contract  is  completed  by 
tile  promise  of  the  offa-ee.  A  unilateral  contract  is  thus  formed 
in  which  the  oSeroT  has  performed  the  act  (transferring  the 
ownership  of  goods)  which  is  the  consideration  for  the  accep- 
tw's  promise." 

"  See  EmeraOD  v,  Stevens  Grooer  Co., 
95  Ark.  421,  130  S.  W.  541,  544,  105 
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to  take  in  return  for  his  prom^  if  his  terms  are  accepted.' 
An  appar^it  exception  to  tiie  rule  that  a  promise  looks  to  the 
future,  arises  in  the  case  of  warranties  or  guanmties  of  existing 
facts,  and  also  in  the  case  of  insurance  against  events  which 
thou^  tmknown  have  already  occurred;  but  the  exception  is 
only  apparent.  The  promises  in  Buch  contracts  are  in  effect 
^reements  to  be  liable  for  damages  arising  from  the  non- 
existence or  existence  of  the  fact  to  which  the  agreement  relates. 
A  promise  also  ex  vi  termini  imports  some  communication 
actual  or  constructive  frcmi  the  promisor  to  the  promisee.  A 
secret  intent  cannot  be  a  promise,  nor  does  the  manifestation 
of  an  intent  by  an  overt  act  help  the  matter  unless  that  act 
comes  or  should  come  within  the  knowIe<^  of  the  other  party 
and,  therefore,  can  be  looked  upon  as  a  means  of  communi- 
cation. 

y       §  26.  An  offer  is  a  promise. 

V  An  offer  is  a  statement  by  tiie  offeror  of  what  he  will  ^ve  in 

return  for  some  promise  or  act  of  the  offeree.  As  the  offeror's 
statement  necessarily  looks  to  the  future,  it  must  always  be 
promissory  in  terms.  It  is  sometimes  assumed  that  an  offer  is 
sometiiing  different  in  its  nature  from  a  promise  and  from  a 
contract,  but  this  is  a  mistake.  An  offer  is  always  a  condi- 
tional promise  and  it  may  be  a  contract.'  An  option  for  which 
consideration^  given,  or  which  Is  under  seal  {in  jurisdictions 
where  seals  still  retain  their  efficacy)  is  a  contract  but  it  is  also 
an  offer  which,  when  accepted,  will  create  another  contract  or  a 
sale." 

If  no  consideration  is  given  for  an  option,  it  is  merely  a 
revocable  offer." 

An  offer  is  to  be'known  from  other  conditional  promises  only 
because  the  performance  of  the  condition  in  an  offer  is  re- 
quested as  the  exchange  or  return  for  the  promise  in  the  offer," 

•  The  requisite   certainty  of  oSera  104  Pac  689,  28  L.  R.  A.  (X.  S.)  S22; 

and  of  promises  contuned  in  them  are  Walter  G.  Reese  Co.  a.  House,  162  Cal. 

considered  in  infra,  H  37-49.  740,   124  Pac.  442. 

■  Graves  v.  Smedea'  Adm.,  7  Dana,  "  As  to  when  stating  a  oOndifiou  in 

344.  the  promise  involves  such  s 

"  See  ir^ra,  {61.  see  ^ra,  {  112. 
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thereby  giving  the  oSwee  a  power,  by  complying  with  the  re- 
quest, to  tum  the  promiee  in  the  offer  into  a  coatcacf^"saIe." 
"Hie  offer  may  be  for  the  fonnation  dther  of  a  bilateral  con- 
toict  or  of  a  unilateral  contract.  If  the  former,  the  offeror's 
stateiuent  is  not  only  promissory  in  terms  when  made,  but  will 
remain  a  p'omise  afto*  t^e  formation  of  a  contract  by  accept- 
ance. If  the  offer  contemplates  the  formation  of  a  unilateral 
contract,  It  may  be  that  the  offeror  proposes  to  exchange  his 
own  promise  for  an  act  of  the  offeree  or,  conceivably,  that  the 
cfftTot  proposes  to  exchange  an  act  on  his  part  in  exchange  for  a  j^r^ 
promise  which  he  requests  from  the  (^eree.  In  fact,  an  offer 
contemplating  a  mulateral  contract  is  almost  invariably  of 
the  former  sort;  that  is,  the  offeror  is  the  party  who  becomes 
bound  as  promisor  when  the  contract  is  formed  by  acceptance; 
Even  when  the  offeror  in  terms  offers  an  act  of  his  own  in  \'~ 
exehai^  for  a  promise  to  be  made  by  the  offeree,  the  words  of 
the  offer  are  necessarily  promissory,  for  the  offeror  must,  in 
the  nature  of  the  case,  announce  that  he  will  do  a  certain  act 
in  the  future,  in  return  for  a  promise  to  be  made  to  him.  Indeed 
an  offer  which  requests  from  the  offeree  a  promise  will,  when 
accepted,  alwa^  ripen  into  a  bilateral  rather  than  a  unilateral 
contract,  except  in  one  narrow  class  of  cases;  namely,  where  ^ 
the  very  giving  of  the  promise  by  the  offeree  also  has  the  effect 
d  completing  the  act  promised  by  the  offeror.  The  only 
instance  of  this  sort  that  cui  be  supposed  arises  where  the 
offeror  c^ers  (that  is,  promises)  to  transfer  title  to  personal 
property  on  receiving  a  specified  promise  from  the  offeree.  As 
title  to  most  lands  of  personal  property  will  pass  by  the  mere 
assent  of  parties,  it  follows  that  when  the  offeree  makes  the 
promise  requested  the  requisite  assent  is  had  and  he  at  once 
becomes  the  owner  of  the  property  offered.  The  offer  though 
in  t^ms  a  promise  when  made,  thus  becomes  fully  executed  by 
the  transfer  of  title  at  the  instMit  the  contract  is  completed  by 
tiie  promise  of  the  offeree.  A  unilateral  contract  is  thus  formed 
in  which  the  offeror  has  performed  the  act  (transferrii^  the 
ownership  of  goods)  which  is  the  consideration  for  the  accep- 
tor's promise,'* 

;  Cor-  "  See  Emeraoa  p.  Stevens  OrooerCo., 

95  Ark.  421,  130  S.  W.  641,  644,  106 


32 


WILLIBTON^ON   CONTBACTB 


§26 


§  36.  Expression  of  intention  is  not  an  o£fer. 

Since  an  offer  must  be  a  promise  a  mere  expression  of  inten- 
tion or  general  willingness  to  do  something  on  the  happening 
of  a  particular  event  or  in  return  for  something  to  be  received 
does  not  amount  to  an  offer."  Therefore  an  ordinance  or 
resolution  of  a  municipal  corporation  "  or  a  vote  of  a  private 
corporation,"  does  not  of  itself  amount  to  an  offer,  thougjli  it 
may  be  so  communicated  by  the  corporation  to  another  as  then 
^  1  to  become  an  offer." 

(V    " 

^    §  27.  An  offer  distinguished  from  preliminary  negotiations. 

Frequently  negotiations  for  a  contract  are  begun  between 
parties  by  g^ieral  ^cpresdons  of  willingness  to  enter  into  a 
bargain  upon  stated  terms  and  yet  the  natiu^  construction 
of  the  words  and  conduct  of  the  parties  is  rather  that  they  are 
invitii^;  (^ers,  or  suggesting  the  terms  of  a  possible  future 

A^  S7S,  ISl  8.  W.  1003;  Wheat  b. 
CroK,  31  Md.  99,  1  Am.  Rep.  28;  M&o- 
tier'B  Adm.  v.  IVith,  6  Wend.  103,  21 
Am.  Dec.  262.  The  facto  in  these 
oaseB  Buggeet  at  least  the  aituatioa  sup- 
poaed  in  the  text. 

"Eldnhans  v.  Jonee,  68  Fed.  Kep. 
742,  749,  16  C.  C.  A.  644;  Joyoe  v. 
Hamilton,  111  Ind.  163,  12  N.  E.  294; 
Wdlington  v.  Apthoip,  145  Maae.  69, 
13  N.  E.  ID;  McTague  v.  Piimegan,  64 
N.  J.  Eq.  4S4,  35  Atl.  542;  Murphy  k. 
Corrigan,  161  Pa.  59,  28  Atl.  947; 
MeClaoe  i>.  People's  Light  A  Heat  Co., 
178  ^.  424,  35  AU.  812;  Ctdlum  o. 
Rice,  35  3.  C.  551,  15  3.  E.  288. 

"PoUok  0.  Ban  Dieso,  118  Cal.  693, 
60  Pac.  760;  Madden  u.  Boston,  177 
Man.  350,  58  N.  E.  1024;  Bickford  v. 
Hyde  Park,  173  Mam.  636,  54  N.  E. 
260;  Marsh  v.  Scituate,  163  Mass.  34, 
26  N.  E.  412,  10  L.  R.  A.  202;  Ba  v. 
Nashua,  6X  N.  H.  403;  Mayor  Ac.  at 
Jersey  City  v.  Harriaoa,  71  N.  J.  L, 
69,  68  AtL  100;  Pott«r  v.  HoUista,  45 
N.  J.  £q.  508,  18  AU.  204.  See  also 
WheeLng  A  B.  Bridge  Co.  v.  Wheeling 
Bridge  Co.,  138  U.  8.  287,  34  L.  Ed. 
967;  Pike  County  v.  Spencer,  192  Fed. 


11,  112C.C.A.433.  Soa 
nicated  vote  of  hi^way  oommisioners 
to  accept  an  offer  which  they  had  re- 
ceived, is  not  an  acceptance,  North- 
weatem  Construction  Co.  b.  North 
Hanpetead,  121  N.  Y.  App.  Div.  187, 
106  N.  Y.  8.  681. 

"  In  re  East  of  En^and  Banking 
Co.,  4  Ch.  App.  14;  Cumberland  &c 
R.  Co.  r,  Shdbyrille  Ac  R.  Co.,  117 
Ky.  95,  77  S.  W.  690;  Benton  v. 
Springfield  Young  Men's  Christian 
AssodatioH ,  170  Mass.  634,  49  N.  E. 
928,  64  Am.  St.  Rep.  320;  Haurd  e. 
Hope  I^nd  Co.,  69  Atl.  602  (R  I.}, 
18  L.  R.  A.  (N.  8.)  293.  Bee  aim  dis- 
senting opinion  in  Washer  u.  Inde- 
pendent Mining  Co.,  142  Cal.  702,  709, 
76  Pac.  664. 

"Rosborough  v.  Shasta  R.  B.  Co., 
22  Cal.  566,  661;  Argus  Co.  f.  Albany, 
56  N.  Y.  495,  503,  14  Am.  Rep.  296; 
Western  "Hmber  Co.  v.  Kalama  River 
Lumber  Co.,  42  Wash.  620, 85  Pac.  333, 
114  Am.  St.  R^.  137,  Cf.  Acme  Grain 
Co.  t>.  WeoaiiB,  36  Dom.  L.  R.  347. 
An  autboriied  oonununication  of  the 
vote  will  not  turn  it  into  an  offer.  Bea- 
ton u.  Springfield  Young  Men's  Chris- 
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bargun  than  nuddng  pocdtive  offers.  Especially  is  tiiis  likely 
to  be  true  where  the  words  in  question  are  in  the  form  of  an 
advertisement.  Thus,  if  goods  are  advertised  for  sale  at  a  cer- 
tain price,  it  is  not  an  offer,  and  no  contract  is  formed  by  the 
statement  of  an  intendii^;  purchaser  that  he  will  take  a  specified 
quantity  of  the  goods  at  that  price."  The  construction  is 
rather  favored  that  such  an  advertisement  is  a  mere  invitation 
to  enter  into  a  bargain  rather  than  ui  offer.  Even  where  the 
parties  are  dealing  exclusively  with  one  another  by  private 
letters,  or  telegrams,  or  oral  conversation,  the  same  question 
may  arise;  and  language  that  at  first  sight  may  seem  an  offer 
may  be  found  merely  preliminary  in  its  character.*" 


tnn  Anodation,   170  Mass.  634,  40 
N.  E.  92S,  64  Am.  St.  Rep.  320. 

■■  "Zt  is  not  like  caaee  in  which  you 
offer  to  negotiate,  or  jrou  isBue  adver- 
(■BHaentB  (Iwt  you  have  got  a  stock  of 
books  to  aeO,  or  houaee  to  let,  is  which 
OK  tbcre  ifl  no  offer  to  be  bound  by  any 
ccmtiaeL      Such    advotisemente    are 


oflcn — oSoB  to  chaffer,  as,  I  think 
■ODte  letumed  Judge  in  one  of  the  caaee 
bw  iMd."  Bowai,  L.  J.,  in  Carlill  v. 
CacboEc  Smoke  BaU  Co.  [1893],  1  Q.  B. 
2S6, 268;  Cnwley  s.  Rex  [IQOQ],  Tnuu- 
nal,  1106. 

••In  Moulton  ■>.  Kenhaw,  60  Wis. 
316,  18  N.  W.  172,  48  Am.  Rep.  S16, 
the  ddendante,  salt  detden,  wrote  to 
the  plaintiff,  a  dealer  in  salt,  accu»- 
faaoed  to  buy  salt  in  lafge  quantities 
■8  the  dcfoidants  knew,  aa  follows: 
"Dear  Sir, — In  consequence  of  a  rup- 
fane  in  the  aalt  trade  we  are  author^ 
aied  to  ctfer  Michigan  fine  salt,  in 
fun  cBiload  lots  of  80  to  96  barrels, 
dEUnred  at  your  cit;,  at  85  cents  pa 
barrel  to  be  viappei  per  C.  <fc  N.  W. 
B.  R.  Co.  only.  At  this  price  it  ia  a 
I  the  price  in  general  re- 
I  imrfMmgwJ  Shall  be  {deaaed 
ta  iteeive  your  order." 

The  plaintiff,  on  the  day  thia  letter 
readied  bim,  tdegta^ted: — 

"Your  letter  of  yeaterday  received 


and  noted.  You  m^  alup  me  two 
thousand  (2,000)  bairda  Michigan  fine 
salt  aa  offered  in  your  letter.   Answer." 

The  defendants  re]died  oa  the  fol- 
lowing day,  reusing  to  fill  the  order. 

The  court  held  that  no  contiact  had 
been  created,  chiefly  because  the  de- 
fendant' letter  did  not  specify  any 
limit  of  quantity. 

In  Beaupr^  «.  Patafio  &  Atlantic 
Telegraph  Co.,  21  Minn.  166,  the  plain- 
tiffa  wrote:  "  Have  you  any  more  nortb- 
weston  meas  pork?  also  extm  mess? 
Tdegraph  price  -  on  receipt  of  this." 
The  reply  was  telegraphed:  "Letter 
received.  No'light  meea  here.  Extra 
mees  S2S.75.7  The  plaintdfTa  reptied 
by  telegraph  '^'  Deapatt^  received.  Will 
take  two  hundred  extra  meas,  [vioe 
named."  The  court  held  there  waa 
no  contract" 

In  JoboBtOD  V.  Rogers,  30  Out.  ISO, 
the  defendant  wrote  in  Kgfod  to  aalea 
of  flour:  "We  quote  you  Hungarian 
$5.40  uid  Arong  Bakers  S&.OO,  car 
lota  only."  .  .  .  We  would  suggest 
your  using  the  wire  to  order,  as  prices 
are  so  rapidly  advancing  l^t  tb^ 
may  be  beyond  reach  before  a  letter 
would  reach  us."  To  this  the  plain- 
tiff promptly  replied  by  tdegram:  "We 
will  take  2  cars  Hungarian  at  your  of* 
fer  of  yesterday."  The  court  held  no 
contract  was  created.    In  Cox  v.  Den- 
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This  {Hinciple  has  been  carried  to  an  extreme  in  some  cases. 
Where  the  property  to  be  sold  is  accurately  defined  and  an 
amount  stated  as  the  price  in  a  communication  made,  not  by 
general  advertisement,  but  to  one  person  individually,  no 
reasonable  construction  seems  possible  except  that  the  writer 
offers  to  sell  the  property  described  for  the  price  mentioned.*' 


ton  (Kons.),  180  FM.  361,  a  letter 
inquiring  "Do  you  wvtt  to  buy  240 
good  cattle  at  8.2S,  must  be  sold  by 
Friday,"  deseribing  the  cattle  and  add- 
ing,  "Phone  me  at  Wichita,  core  Acacia 
Hotel"  was  hdd  not  an  offer.  See 
abo  Harvey  v.  Fao^  (1S93),  A.  C.  652; 
Scbon^Klingstein  Co.  o.  Snow,  43  Colo. 
638,  06  Pac.  182;  Talbot  v.  Pettigrew, 
S  Dak.  141,  13  N.  W.  576;  Chunn  v. 
Erans,  15  Ga.  App.  57,  S2  S.  £.  631; 
.  Knight  V.  Cooley,  34  la,  218;  Patton 
t>.  Amey,  95  la.  664,  54  N.  W.  635; 
Smith  V.  Gowdy,  8  Allen,  666;  Ash- 
croft  V.  Buttarworth,  136  Mass.  511; 
Jamefl  v.  Marion  liVuit  Jar  Co.,  69 
Mo,  App.  207;  Schenectady  Stove  Co. 
».  Holbrook,  101  N.  Y.  45,  4  N.  E.  4; 
Stein-Gray  Drug  Co.  v.  Michelaen 
Drug  Co.,  116  N.  Y.  Supp.  789;  Cher- 
okee Tanning  Extract  Co.  f.  Western 
Union  Tel.  Co.,  143  N.  C.  376,  55  S.  E. 
277,  118  Am.  St.  Rep.  806;  Eckert  ■>. 
Schoch,  156  I^.  630,  26  Atl.  654;  Ful- 
ton V.  Upp«  Canada  Furmtura  Co., 
9  Ont.  App.  211 ;  Kin^ome  i>.  Montreal 
Tel.  Co.  Up.  Can.,  18  Q.  B.  60;  Boston 
V.  Toronto  Fruit  Co.,  4  Ont.  L.  R.  20. 
In  Sellers  v.  Warren,  116  Me.  350, 
102  Atl.  40,  41,  the  court  said  of  the 
cose  before  it;  "'Would  not  consider 
leae  than  half,'  is  not  to  be  taken  as  an 
outright  offer  to  sell  for  one-half.  In 
Lake  v.  Ocean  City,  62  N.  J.  Law,  160, 
162,  41  Atl.  427,  it  is  said  that  con- 
sider 'means  to  think  with  care  upon 
a  matter.'  To  the  same  effect  is  Hal- 
lock  V.  Lebanon,  21S  Pa.  1,  5,  64  Atl. 
362.  See  Crooker  p.  Trevett,  28  Me. 
271,  274;  Wanon  t..  Rowe,  16  Vt.  526, 
^8.  It  cannot  be  held  that  a  refusal 
to  consider  lew  than  half  is  an  offer  to 


aocept  one-half.  It  is  tantamount  to 
saying  that  a  party  will  consider,  think 
or  reflect  upon  such  on  offer  if  mode. 
Tlie  words  are  appropriate  to  the  in- 
vitation rather  than  to  the  proposal 
of  an  offer.  We  condude  this  is  tiie 
construction  to  be  placed  upon  the 
telegram  of  Mrs.  Warren.  The  fol- 
lowing cases:  Ashcroft  v,  Butterworth, 
136  Mass.  511,  613,  514;  Martin  a. 
Northwestern  Fuel  Co.,  22  Fed.  596, 
599;  Stogg  f.  Compton,  81  Ind.  171, 
175;  Knight  o,  Cooley,  34  Iowa,  218, 
221;  I^tton  p.  Amey,  95  Iowa,  664, 
64  N.  W.  635;  Moulton  if.  Kershaw,  59 
Wis.  316,  18  N.  W.  172,  48  Amer.  Rep. 
516,  519,  are  illustrative."  The  Swiss 
Code  of  Obligations  (Art.  7)  provides: 
"Sending  tariffs,  prices  current,  etc., 
does  not  constitute  an  offer  to  oontmct. 
The  act  of  exposing  goods  with  the 
price  indicated  is  deemed,  as  a  rule,  an 
offer." 

"  This  criticism  is  applicable  to 
Harveyi;.  Fai!ey[1893],  A.C.  552.  The 
plaintiff  there  tel^;raphed  the  de- 
fendant, "Will  you  sell  us  Bumper 
Hall  Pen.  Telegraph  lowest  cash  price." 
In  reply  the  d^endant  tel^raphed, — 
"Lowest  price  for  Bumper  Hall  Pern, 
£900."  And  the  plaintiff  again  tele- 
graphed,— "We  agree  to  buy  Bumper 
Hall  Pen  for  £900  asked  by  you. 
Please  send  us  your  title-deed  in  order 
that  we  may  get  early  possession." 

The  court  held  no  contract  had  been 
made,  sayii^  that  the  defendant's  tde- 
gram  contained  no  agreement  to  sell 
to  the  persons  making  the  inquiry. 
Such  construction  of  language  is  co^ 
tainly  not  based  on  the  natural  infer- 
ence  which   would   be   drawn   by  a 
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In  any  event  there  can  be  no  doubt  that  a  positive  offer  may 
be  made  even  by  an  advertisement  or  general  notice.^*  Even 
a  catalogue  of  an  institution  of  learning,"  has  been  held  in 
connection  with  other  circumstances  to  amount  to  an  offer. 
OSers  of  reward  have  been  frequently  made  by  means  of  ad- 
vertisement.** The  only  genen^  test  which  can  be  submitted 
as  a  guide  is  the  inquiry  whether  the  facte  show  that  some 
performance  was  promised  in  positive  terms  in  return  for  some- 
thing requested. 
The  mere  expectation  that  a  contract  will  be  entered  into  and 


leaaon&Ue  p«K)n  imdw  the  drcum- 

In  Smith  tr.  Govdy,  8  AUen,  S66,  the 
phintiff  wrote  inquiring  the  quantity 
of  n^  defendant  had  and  their  price. 
The  defendant  replied  "  We  have  about 
ft  ton,  and  our  price  ia  3>jctB."  Tlie 
piaintiS  thereupon  agreed  to  take  the 
ngi  but  the  court  held  no  offer  had 
been  made. 

Again,  in  lincoln  v.  Ekie  FreserTing 
Co.,  132  MasB.  129,  the  fJaintiff  tele- 
grai^ed  to  the  defoidant  "Telegraph 
bow  much  ixaa  you  will  sell,  at  lowest 
eadi  price."  like  defendant  replied 
'"Htree  thousand  cases,  one  dollar  fire 
eenta,  (qien  one  week."  On  receipt  of 
this  message,  the  [daintiff  sent  a  tde- 
gram  "Sold  com,  wiH  see  >-ou  to- 
momnr."  Tbe  plaintiff  had  acted 
pteviouslj  as  a  broker  for  the  defendant, 
but  had  abo  dealt  with  the  defendant 
M  a  principaL  The  court  said:  "The 
MegrsmB  do  not  contain  any  offer  by 
the  d^endant  to  bcU  to  the  i^ain- 
tifl  .  .  .  the  defendant  aaya  to  the 
plaintiff  that  it  will  sdl  a  certain  quan* 
lity  of  com,  on  certain  terms,  and 
within  a  certun  time;  but  it  does  not 
say  that  it  will  sell  to  the  plaintiff." 
In  Nebraska  Seed  Co.  t>.  Harsh,  98 
Neb.  88,  152  N.  W.  310,  L.  R.  A.  1915 
F.  824,  a  letter  of  the  defendant  stated 
that  be  had  about  1800  bushels  of  mil- 
:let  seed  of  which  be  was  mailing  a  aam- 
pie  and  added  "1  want  S2.25  per  cwt. 
for  this  seed  f.  o.  b.  LoweU."     The 


plaintiff  immediately  replied:  Sam- 
t^e  and  letter  recdved,  accept  your 
offer."  The  court  held  no  contract 
was  created.  On  the  other  band,  where 
in  reply  to  an  inquiry  tor  the  price  of 
a  specified  quantity  of  goods  an  answer 
was  made  stating  the  price,  this  an- 
mrtr  was  given  the  natural  construo- 
tion  of  an  offer  to  sell  the  goods  to  the 
inquirer  at  that  price,  in  Fairmont 
Glass  Works  v.  Crunden-Martin  Co., 
106  Ky.  659,  51  S.  W.  196,  and  in  Cros- 
sett  V.  Carkton,  23  N.  Y.  App.  Div. 
366,  48  N.  Y.  Supp.  309. 

*■  CarliU  t>.  Carbolic  Smoke  Ball  Co. 
[18931,  1  Q'  B.  256  (an  advertisement 
that  the  manufacturers  of  certain  car- 
bolic smoke  balls  would  pay  £50  to 
any  person  who  used  the  smoke  balk 
as  prescribed  without  success);  Sey- 
mour V.  Armstrong,  62  Kans.  720, 
64  Pac  612.  (An  advertisement  posi- 
tively offering  cotain  price  for  all 
«ggfi  shipped  to  the  advertaser.) 
Vigo  &o.  Society  t>.  Brumfiel,  102  Ind. 
146,  1  N.  E.  3S2,  62  Am.  Rt^.  667; 
Taibell  v.  Stevens,  7  Iowa,  163;  An- 
derson D.  Public  Schools,  122  Mo.  61, 
27  8.  W.  610,  26  L.  R.  A.  707.  See 
also  Sheperd  v.  Kain,  5K&  Aid.  240. 

"  Niedermeyer  r.  Curators  of  Uni- 
versity of  Missouri,  61  Mo.  App.  654; 
Homer  School  v.  Wesoott^  124  N.  C. 
518,  32  S.  E.  885. 

"  See,  e.  ff.,  Williams  P.  Carwardins,  4 
B.  &  Ad.  621;  Gibbons  v.  Proctor,  64 
L.  T.  (N.  S.)  594;  Shuey  i;.  United 
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that  negotiations  have  been  made  to  cany  that  expectation 
into  eSect,  do  not  constitute  a  contract.** 

§  28.  Agreements  preliminary  to  written  contracts. 

The  distinction  between  preliminary  negotiations  and  com- 
pleted contracts  is  often  mvolved  in  cases  where  the  parties 
contemplate  the  execution  of  a  written  agreement.  It  is  every- 
where agreed  to  be  possible  for  parties  to  enter  into  a  binding 
informal  or  oral  ^reement  to  execute  a  written  contract.  It  is 
also  everywhere  agreed  that  if  the  parties  contemplate  a  reduc- 
tion to  writing  of  their  agreement  before  it  can  be  considered 
complete,  there  is  no  contract  imtil  the  writing  is  signed.  But 
between  these  two  clear  ^tuations,  ambiguous  ones  arise  as  to 
which  there  is  a  difference.  On  the  one  hand  it  has  been  said, 
by  the  New  York  Court  of  Appeals:  "Where  all  the  substantial 
terms  of  a  contract  have  been  agreed  on,  and  there  is  nothing 
left  for  future  settlement,  the  fact,  alone,  that  it  was  the  under- 
standing that  the  contract  shoxild  be  formally  drawn  up  and 
put  in  writing,  did  not  leave  the  transaction  incomplete  and 
without  binding  force,  in  the  absence  of  a  positive  f^reement 
that  it  should  not  be  bindii^;  imtil  so  reduced  to  writing  and 
formally  executed."  ^  And,  on  the  other  hand,  it  has  been 
said  by  the  New  Jersey  Supreme  Court,"  "  If  it  appears  that 
the  parties,  although  they  have  agreed  on  all  the  terms  of  their 
contract,  mean  to  have  them  reduced  to  writing  and  signed 
before  the  bargain  shall  be  considered  as  complete,  neither 
party  will  be  botmd  until  that  is  done,  so  long  as  the  contract 
remwns  without  any  acts  done  under  it  on  either  side."  ^ 
This  leaves  open  the  question,  how  it  is  to  be  known  that 

Statn,  93  U.  S.  A  23  L.  Ed.  697;  Lor-  N.  E.  1081.    To  the  beuhb  caeet  see 

tng  V.  BoBton,  7  Mete.  409;  Biggeis  v.  Oxicamioa  D.  Point  Mining  Co.,  ISO 

Owen,  79  Ga.  668,  6  8.  E.  193;  WU-  Mo.  App.  79,  136  8.  W.  988. 

liams  0.  West  Chicago  St.  Ry.  Co.,  191  "  Donnelly  o.  Currie  Hardware  Co., 

m.  610,  61  N.  E.  456,  85  Am.  St  Rep.  66  N.  J.  L.  388,  49  Atl.  42S. 

278.  "Water  Commisuoaers   v.    Brown, 

»  Brighton  Packing  Co.  d.  Butchers  32  N.  J.  L.  604,  510,  quoted  with  ap- 

Aseoctation,  211  Man.  398,  97  N.  E.  proval  in  Donnelly  v.  Currie  Hardware 

780.  Co.,  66  N.  J.  L.  388,  49  Atl.  488.  m. 

■  Disken  v.  Herter,  73  N.  Y.  App.  McCulloch  v.  Lake  &  Rialey  Co.,  91 1^ 

Div.  453,  77  N.  Y.  Supp,  300,  affd  J.  L.  381,  103  AU.  1000. 
irtthout  opinion,  176  N.  Y.  480,  67 
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parties  wlio  mean  to  reduce  it  to  writing  mean  that  till  then 
the  contract;  sliall  not  be  "considered  as  complete."    Under 
both  these    statements  the  ultimate  question  is  one  of  fact 
as  to  the  intention  of  the  parties,"  but  if  the  statement  of 
the  New  Jersey  court  means  that  the  mere  fact  that  a  writing 
is  to  be  prepared  amounts  to  an  expression  of  intention  that 
until  tli&t  is  done  the  parlies  shall  not  be  bound,  it  seems  ex- 
tzeme.    As  lias  been  pointed  out  previously,  *<>  the  intentdon 
to  make  a  legal  obhgaticm  is  not  necessary  for  the  enstence 
of  a  contract  though  an  expressed  intent  that_lhere  shall  be 
Ttfijfg^l   '^^liEf^t.jrm^ja  pfFectlvg^to  prevent  one.     In  the  ab- 
&eace  o!  sucli  an  expressed  intent,  mutual  assent,  informally 
^ven,  to  make  an  exchange  of  acts  or  promises  is  sufficient. 
Consequently,  if  such  assent  exists,  to  avoid  the  conclusion 
that  a  contract  has  been  formed  it  must  be  found  as  a  fact 
that  the  parties  impliedly  agreed  that  until  the  writing  was 
executed  they  should  not  be  boundT  The  burden  of  establish- 
ing this  implication  of  fact  is  on  tSe  one  who  denies  the  exist- 
ence of  a  contract.    The  decisions  although  not  all  perfectly 
wmsiBtent,  generally  conform  to  this  test."    If  the  oral  pre- 


"Thi»,  in  Mi8Bi«dp[ri  Ac.  8.  8.  Co. 
1^  Swift,  86  Me.  248,  268,  29  Atl.  1063, 
the  court  laid:  "From  theee  expreft- 
rioDa  <rf  GOurta  and  jurista,  it  a  quite 
dmr  tfaftt,  after  all,  tbe  quntion  is 
munly  one  of  intoitiou.  If  the  party 
■ou^t  to  be  charged  inteoded  to  dose 
a  contract  prior  to  the  formal  BigDing 
of  a  written  dnft,  or  if  he  signified  such 
an  intention  to  the  other  part}',  he  will 
be  bound  by  the  oontraot  actually 
made,  though  the  '"g"'"E  cJ  the  writ- 
ten dnft  be  omitted.  If,  on  the  otho' 
hand,  eueh  party  neitliw  bad  nor  sig- 
nified aoeh  an  intention  to  cJose  the 
eontract  until  it  was  fully  expressed 
in  a  mitten  inatrument  aad  attested 
by  agnatures,  thai  he  will  not  be 
bound  until  the  flignatures  are  affixed. 
'Dm  dtaeasKm  of  the  idea  may  be  at- 
tBDopted  in  otlier  words:  if  the  wiit- 
tok  draft  IB  viewed  by  the  paxtiea 
menly  as  a  convenient  memorial,  or 
leeocd  of  ibai  preriouB  contract,  ita 


abeenoe  does  not  a&eot  the  binding 
force  of  the  contract;  if,  however,  it 
ia  viewed  as  the  conaummation  of  tbe 
negotiation,  thsn  is  no  contraot  until 
the  written  d»ft  ia  finally  mgned." 

»8eeS21.. 

"  In  the  following  oaaee  it  was  bM 
that  there  waa  a  contract,  though  it 
was  agreed  that  a  written  oontiact 
i^uld  be  subsequently  prepwed: 
Jones  II.  Victoria  Dock  Co.,  2  Q.  B.  D. 
314;  Bounewdl  v.  JenJdmi,  8  Ch.  D. 
70,  73;  Bolton  v.  lAmbert,  41  Ol  D. 
295;  Fourchy  tr.  Eaiis,  140  Fed.  149; 
Jenkins  &  Reynolds  Co.  v.  Alpena 
Portland  Cement  Co.,  147  Fed.  641, 
77  C.  C.  A.  626;  Wehner  c  Bauer,  160 
Fed.  240;  Northwestern  Lumber  Co.  e. 
Oraya  Harbor,  etc.,  R.  Co.,  20S  Fed. 
624;  Whitted  v.  Fairfidd  Cotton  Mills, 
210  Fed.  725,  128  C.  C.  A.  219;  West 
India  S.  S.  Co.  v.  (auoago  fto.  Co.,  249 
Fed.  338,  161  C.  C.  A.  34S;  Emerson 
V.  Stevens  Groc  Co.,  95  Ark.  421, 426, 
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liminary  agreement   conHtituted   a   contract,   a  subsequent 
erroneous  supposition  of  the  parties  that  a  formal  contract 

Goldatejn,    92   Conn.    226,    102   AtL 


130  8.  W.  541;  Friedman  i'.  Schleuter, 
106  Ark.  680,  151  8.  W.  696;  Alexan- 
der-Ambergv.EoUiB,  115  Ark.  5S9,  171 
S.  W.  915;  Wd3ber  ».  Smith,  24  CU. 
App.  SI,  140 Pac.  37;  Meroer Elec.  Mfg. 
Co.  V.  Connecticut  Elec.  Mfg.  Co.,  87 
Conn.  691,  89  Atl.  909;  Bdl  v.  Offutt, 
10  Bush,  032;  HoUerbach  A.  May  Co.  t>. 
WilkinB,  130  Ky.  51,  112  S.  W.  1126; 
Tucker  v.  Shceran,  155  Ky.  670,  160 
8.  W.  176;  Montague  v.  Weil,  30  I*. 
Ann.  60;  Berman  v.  Boeenberg,  115 
Me.  19, 97  Atl.  6;  McConnell  v.  HarreU 
&  Nicholson  Co.,  181  Mich.  369,  149 
N.  W.  1042;  I«moreaux  f.  Weiaman, 
136  Minn.  207,  181  N.  W.  504;  AUen 
0.  Chouteau,  102  Mo.  300, 14  S.  W.  860; 
aroen  v.  Cole  (Mo.),  24  S.  W.  1085; 
Hudson  V.  BodgeiB,  121  Mo.  App,  168, 
98  8.  W.  778;  T.  C.Bottom  Produce  Co. 
t>.  Oben,  188  Mo.  A[^.  181,  175  S.  W. 
126;  Gale  v.  3.  Eennard  &c  Co.,  182 
Mo.  App.  498,  165  S.  W.  842;  Long 
t>.  Needham,  37  Mont.  408, 96  Pac.  731; 
Wharton  v.  Stoutenbui^h,  35  N.  J.  Eq. 
266;  Sandofl  v.  Fottlitier  Bros.  Fruit 
Co.,  144  N.  Y.  209,  39  N.  E.  75,  2«  L. 
R.  A.  431,  43  Am.  St.  Rep.  757;  Fergu- 
eOD  Contract  Co.  v.  Helderberg  Cement 
Co.,  120  N.  Y.  Supp.  317, 135  App.  Div. 
494;  Peirce  v.  ComeU,  117  N.  Y.  App. 
Div.  66,  102  N.  Y.  Supp.  102;  Morton 
V.  Witte,  131  N.  Y.  Supp.  777;  Teal 
V.  Taapletoa,  149  N.  C.  32,  62  S.  E. 
737;  Gooding  v.  Moore,  150  N.  C.  195, 
63  S.  E.  895;  BillingB  v.  Wilby,  175 
N.  C.  571,  06  S.  E.  50;  Blaney  v.  Hoke, 
14  Ohio  St.  202;  WiUiams  v.  Buniick, 
63  Or.  41,  125  Pac.  844;  Mackey  v. 
Mackey's  Adm.,  29  Gratt.  158;  Paige 
p.  PuUerton  Woolen  Co.,  27  Vt,  486; 
Loewi  u.  Long,  76  Wash.  480,  136  Pac. 
673;  lAwrence  f.  Milwaukee  Sk.  Ry. 
Co.,  84  Wis.  427,  54  N.  W.  797;  Cohn 
I-.  Plumer,  88  Wis.  622,  60  N.  W.  1000; 
Jungdorf  i>.  IJttle  Rice,  156  Wis,  466, 
146  N.  W.  1092,    See  also  Garber  v. 


In  the  foUoiring  caaea  it  was  hM 
that  no  contract  eidsted  until  the  <Kd- 
cution  of  a  written  contract,  the  afft- 
ing  of  which  was  one  of  the  terms  of 

6  previous  agreement.  Ridgway  o. 
Wharton,  6  H.  L.  C.  238,  261,  268, 
306;  Chinnook  t>.  Marchionen  of  Ely, 
4  DeG.  J.  &  B.  638,  646;  ^mn  e.  Bull, 

7  Ch.  D.  20;  Von  Hatrfeldt-WUden- 
burg  V.  Alexanda,  [19121  1  Ch.  284; 
Spinney  i;.  Downing,  108  Cal.  666,  41 
Pac.  797;  McCrimmon  v.  Brundage,  53 
Fla.  478,  43  So.  431;  Strong,  etc.,  Co. 
ti.  Baars,  60  Ha.  263,  54  So.  92; 
Soott  v.  Fowler,  227  HI.  104,  81  N.  K 
34;  Lynn  v.  Richardson,  161  la.  284, 
130  N.  W.  1097;  Alexandria  Billiard 
Co.  V.  MUoabnaky,  167  la.  396,  149 
N.  W.  604;  Califonua  Ins.  Co.  ». 
SetUe,  162  Ky.  82,  172  8.  W.  119; 
Fredericks  v.  Fasnacht,  30  Ia.  Ann. 
117;  Ferre  Canal  Co.  e>.  BurgJO,  106 
La.  300,  30  So.  863;  BarreUi  e.  Wehrii, 
121  La.  640,  46  So.  620;  Mivissippi 
Ac.  S.  8.  Co.  ■>.  Swift,  86  Me.  248,  29 
Atl.  1063;  Wills  v.  Carpenter,  76  Md. 
80,  25  Atl.  415;  Lyman  v.  Rotunsan,  14 
AUen,  242;  Sibley  v.  Felton,  150 
Mass.  273,  31  N.  E.  10;  Houiton  &e. 
R.  Co.  V.  Jm.  Josqdi  &.  Bros.  Co., 
169  Mo.  App.  174, 152  8.  W.  394;  Mor- 
rill V.  Tehama  Co.,  10  Nev.  125;  Water 
CtMnmisaioneTB  n.  Brown,  32  N.  J.  L. 
504;  Donnelly  ii.  Currie  Hardware  Co., 
66  N.  J.  L.  388,  40  Atl.  428;  Brown  t>. 
New  York  Central  R.  R.  Co.,  44  N.  Y. 
79;  Commercial  Tel.  Co.  c.  Smith,  47 
Hun,  404;  NichoUs  i>.  Granger,  7  N.  Y. 
App.  Div.  113,  40  N.  Y.  Supp.  99;  Ai^ 
nold  f.  Rothschild's  Sons  Co.,  37  N.  Y. 
App.  Div.  664,  56  N.  Y.  Supp.  161, 
aS'd  without  opinion  164  N.  Y.  5^,  58 
N.  E.  1085;  FVanke  ».  Hewitt,  56  N.  Y. 
App.  IMv.  497,  68  N.  Y.  &[q>.  968; 
Sherry  v.  Proal,  131  N.  Y.  App.  Div. 
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was  neeeseary  to  make  the  bargain  bmding  will  be  ignored."  It 

should  be  observed,  however,  that  frequently  where  the  parties 
eont^nplate  a  future  written  contract,  it  is  obvious  from  their 
langua^  or  from  the  Burroundii^  circumstaaces,  that  other 
matters,  as  to  which  no  definite  agreement  has  yet  been 
reached,  are  expected  to  be  provided  for  in  the  writing.  In 
such  a  case  the  oral  agreement  may  be  objectionable  for  iudef- 
initeness,"  and  in  any  event  a  positive  intention  is  appar- 
ent tiiat  the  bargain  shall  be  ineffectual  until  some  further 
acts.  SometimeB  the  parties  expressly  provide  liiat  no  obli- 
.  gation  shall  ariae  until  the  formal  writing  is  executed.'* 

§  29.  Fonnation  of  contracts  at  auction. 

As  an  ori^nal  question  it  seems  fairly  open  to  ai^ument 
whether  an  auctioneer  by  putting  up  goods  for  sale  makes 
an  offer  which  ripens  into  a,  contract  or  sale  when  the  highest 
ladder  accepts  tiie  offer;  or  whether  putting  up  the  goods  for 
sale  is  merely  an  iuvitation  to  those  present  to  make  offers 
which  they  do  by  making  bids,  one  of  which  is  ultimately 
accepted  by  the  fall  of  the  hammer.  Under  the  former  view 
each  bid  would  amount  to  an  acceptance  of  the  offer  and 
would  complete  a  contract  or  sale  subject  to  the  condition 
^ibeequent  that  no  hi^er  bid  should  be  made.'"  The  latter 
view,  however,  seems  more  in  accordance  with  the  facts.  The 
auctioneer  may  more  accurately  be  said  to  invite  offers  than 
himself  to  be  an  offeror,  and  the  law  has  adopted  this  doc- 
trine. As  the  bai^;ain  is  incomplete  until  the  hammer  falls,  a 
ludder  may  therefore  retract  his  bid  until  that  time." 

TH,  116  N.  Y.  Supp.  234;  Guanuitee  **  See  infra,  !  37  e(  aeg. 

Coiat.   Co,  B.  Biekert-FinlBy  Realtjr  "Sudi  a  pro^aion  is  eommoa  in 

Co.,  SS  N.  Y.  Hiae.  73,  160  N.  Y.  S.  applications    for   insuTance. 

551;  ConedoD  v.  Daiey,  46  Vt.  478;  "  This  view  ia  advocated  im  Lang' 

Braamu  ■>.  FiiUer,  96  Va.  45,  30  S.  E.  dell'e  Summary  of  ControctB,  S  19. 

157; McDonndl D. CoeuT d'Aleoe Lum-  "Payne  t>.  Cave,  3  T.  R.  14S;  Sale 

bei  Co^  fi6  Waah.  496,  106  Pao.  135,  of  Goods  Act,  S  68  (2);  Hibeniia  Sav- 

FiancH  H.  Leigett  Co.  ».  Wnt  Salran  in^  Society  o.  Bdmke,  121  Gal.  339, 

Ouniog  Co.,  156  Wis.  462,  144  N.  W.  53  PKc.  S12;  Mallard  d.  Gumm,  123 

SUB;  Goldatine  v.  Tolnum,  157  Wis.  141,  Oa.  872,  875,  61  S.  £.  712;  McDonald 

147  N.  W.  7.  0.  Green,  6  Hawaii,  325;  Grotonkemper 

"  T.  C.  BoUom  Produce  Co.  c.  Obea  v.  Aehtermeyer,  II  Bud^  222;  Head  d. 

(Uo.  App.},  176  8.  W.  126.    See  also  Oark,  88  Ky.  362,  364,  11  B.  W.  203; 

600,  lots,  ad  fin.  Ndiruka  Loan  Co.  c.  Hamer,  40  Neb. 
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The  same  point  is  involved  in  deciai(Hi8  turning  on  the 
right  of  the  auctioneer  to  withdraw  an  article  tiered  for  sale. 
As  the  contract  is  not  complete  until  the  hammer  falls,  the 
auctioneer  may  withdraw  until  that  time,*^  unlesB  it  has  been 
advertised  that  the  sale  shall  be  without  reserve.  If  such  an 
advertisement  has  been  made,  how  far  it  limits  the  right  of 
the  auctioneer  to  withdraw,  depends  on  the  principles  con- 
sidered in  the  following  section. 

Wh^k  a  contract  has  been  completed  the  aucticmeer  is  per- 
sonally  liable  upon  it,  unless  prior  to  its  formation  he  dis- 
closed the  principtd  for  whom  he  was  acting."  This  is  in 
accordance  with  tiie  general  principles  of  law  governing  undis- 
closed principals." 

"In  the  United  States  a  distinction  has  sometimes  been 
made  between  ordinary  private  [salesl  and  judicial  and  ofhcial 
s^es,  but  the  only  difference  seems  to  be  that  the  latter  macy 
require  the  approval  of  the  court."  "  "It  has  been  held  that 
tlie  highest  bidder  at  a  judicial  sale  is  entitled  as  a  matter  of 
law  to  the  property,  ^^  but  the  decided  weight  of  authority  is 

281,  293,  68  N.  W.  69fi;  Usher  v.  Sell-  road,  3  Wall.  196,  206,  IS  L.  Ed.  43; 

Mr,  23  Pa.  St.  308,  62  Am.  Deo.  336.  Col[ert'.Dawkitus,20E1a.l41, 1S3. 

It  ia  ao  prorided  also  in  the  Gennan  *■  Jonee  v.  Idttledale,  6  A.  A  &.  486; 

Biligcrliches  GtsetEbuch,  i  156.  Warkiw  v.  Hanison,  1  E.  A  £.  29S; 

Eteh  after  the  fall  of  die  hammer,  iC  Saiaon   v.    WuUf,    26   HI.    App.   616; 

the  sale  is  within  the  local  Statute  of  Thomaa  u.  Ktn,  3  Bush,  619,  96  Am. 

Frauds,  the  bidder  may  withdraw  until  Deo.  262;  Seanulln  v.  Fuoha,  64  Md. 

a  memorandum  of  the  sale  is  made.  217, 1  Atl.  120,  64  Am.  Rep.  766;  Sdidl 

See  infra,  f  588.  v.  Stephens,   50  Mo.  375;   Mey«-  «. 

"  "nUmui  V.  Dumnan,  114  Ga.  400,  Redmond,  205  N.  Y.  478,  08  N.  B. 

40  S.  E.  244,  57  L.  R.  A.  784,  88  Am.  906,  aff'g  e.  c.  141  N.  Y.  App.  Div.  123, 

State  Reports,  28;  CorryolleB  t>.  Moeey,  125  N.  Y.  Supp.  1052;  Davie  r.  Lycch. 

2  La.  504;  Baham  v.  Bach,  13  le..  287,  1  Tex.  App.  Civ.  Cas.,  J  698. 

33  Am.  Dec.  66;  Waiehime  t>.  Oraf,  83  "Seei?^  {285. 

Md.  98,  34  Atl.  364;  Anderson  v.  Wis-  ■>  Anderson    v.    ^isoonain    Cenlrnl 

consin  Cent.  R.  Co.,  107  Minn.  296,  R.  Co.,  107  Minn.  296, 120  N.  W.  39, 20 

120  N.W.  39,  20  L.  R.  A.  (N.  S.)  1133;  L.  R.  A.  (N.  8.)  1133, 131  Am.  St.  R^ 

131   Am.  St.    Rep.    462;   MoHieraoQ  462,  citing  BloBBom  v.  Raiboad  Co.,  8 

Bros.  Company  v.  Okanogan  Co.,  45  WaU.  196,  18  L.  Ed.  43. 

Wa^.  285,   88  Pac.    199;  Bolder  o.  ''Anderson    p.    Wisorasin    C«Dtnl 

Jackson,  11  U.  C.  G.  P.  643.    See  also  R.  Co.,  107  Minn.  206, 120  N.  W.  39, 20 

cases  cited  in  preceding  note.     After  L.  R.  A.  (N.  S.}  1133,  131  Am.  St. 

the  hammer  has  fallen,  however,  the  Rep.  462,  citing — 8tat«  v.  Johnston,  2 

auctioneer  cannot  ruopen  the  sale  to  N.   C.    (1    Hayw.)   *2B8;   MoLeod  •. 

accept  a  bigger  bid.    Bloeaam  v.  Rail-  McCaU,  48  N.  G.  (3  Jonee  L.)  87; 
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otherwise.'*  •*  Though  ibe  court  has  power  to  give  or  refuse 
omfirmation  to  a  judicial  sale,  there  is,  nevertheless,  a  contract 
formed  by  aa  accepted  bid,  and  the  bidder  cannot  withdraw 
after  acceptance.'** 

\  30.  Contracts  preliminary  to  auction  sales. 

Since  it  has  been  held  that  no  contract  for  the  sale  of  goods 
is  coiiQ>lete  until  the  hammer  falls,  it  necessarily  follows  that 
even  though  an  auction  sale  has  been  advertised  to  be  without 
reserve,  or  has  been  advertised  to  be  held  under  other  specific 
conditions,  the  auctioneer  may  without  liabihty  change  those 
conditions  at  any  time  before  the  fall  of  the  hammer,  unless 
some  preliminary  contract  can  be  found,  binding  the  auction- 
eer from  the  outset  of  the  sale  to  observe  the  advertised  condi- 
tions of  the  sale.  In  England  it  has  been  decided  that  a  col- 
lateral contract  is  formed  by  the  attendance  of  bidders  at  the 
auction;  that  is,  the  auctioneer  is  held  to  offer  to  observe 
the  advertised  conditions  (as  to  sell  without  reserve)  in  con- 
aderation  of  the  bidder's  attendance  and  taking  part  in  the 
auction.**     However    desirable   the  result  reached    by   this 


Gflbert  t>.  Watla-DeGolyer  Co.,  169  Dl. 
12S,  48  N.  E.  430,  61  Am.  St.  Bep.  154; 
MorUm  b.  Moore,  4  Ky.  L.  Rep.  717. 

"AiMlasoa  d.  Wisconam  Central 
B.  Co^  107  Minn.  296,  120  N.  W.  39, 
20  L.  R.  A.  (N.  S.)  1133,  131  Am.  St. 
Bep.  402,  dting  Knox  «.  Spratt,  19  Fla. 
S33;  Rogers  &  B.  Hardware  Co.  v. 
Oevdand  Bldg.  Co.,  132  Mo.  442,  31 
L  R,  A.  33fi,  fi3  Am.  St.  Rep.  494,  34 
a  W.  57;  Davie  d.  McCann,  143  Mo. 
172,  44  S.  W.  795.  See  also  Kdgbtley 
«.  Biich,  3  Campb.  "531.  To  the 
nme  effect  u«  Stole  d.  Quintard,  80 
Fed.  ffi9,  835  26  C.  C.  A.  166;  Terry 
».C(ri^0Ex£c.,  80  Va.  605;  Viiginia  Fire 
IiH.  Co.  r.  Cottrell,  85  Va.  857,  861,  9 
S.  E.  132,  17  Am.  St.  Rep.  108. 

•CMnden  p.  Mayhew,  139  U.  S.  73, 
SS,  32  L.  Ed.  608,  and  caaea  citod;  and  if 
■ftec  the  sale  has  become  binding  on 
the  purchaser  he  foik  to  complete  it, 
tte  iKutwty  may  be  leeold  at  his  risk. 
On'ct^ittal  Trust  Co.  v.  Baltinwre  Re- 


frigerating Ac  Co.,  120  Md.  450,  87 
Atl.  947. 

**  Warlow  V.  Haniaon,  1  E.  &  E.  296, 
The  pluntifF  in  Uus  case  bid  £63  few  a 
Iiorse  at  an  auction  sale  which  was  ad- 
vertised to  be  held  without  reserve; 
nevertheless,  the  owner  bid  more  and 
Uie  auctjooeer  knocked  the  horse  down 
to  him,  which  in  effect  amounted  to 
withdrawing  it  from  sale.  It  was  held 
that  the  plaiatiS  might  recover  against 
the  auotionev  on  a  theory  that  a  con- 
tract had  been  mode  with  him  that  the 
Bale  should  be  without  reserve.  The 
principal  was  not  disclosed  and,  there- 
fore, this  collateral  contract  was  with 
the  auctioneer  personally.  It  was  held 
further  that  the  Statute  of  Frauds  did 
not  apply  to  this  collateral  contract 
that  the  sale  should  be  without  reaerve. 
In  Mainpriee  v.  Westley,  6  B.  &  S.  420, 
similar  facts  were  involved,  but  the 
auctioneer's  principal  was  diaclosed  and 
the  court  held  no  action  would  lie 
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doctrine  m&y  be,  it  seems  artificial  to  say  that  the  auctioneer 
actually  makes  an  offer  of  the  SOTt  supposed/'  It  seems 
better  to  reach  the  result  desired  by  statute  than  to  strain 
reasonii^  so  far  as  has  been  d<me  in  the  English  decisions. 
In  a  number  of  American  States  it  is  enacted  that  where  an 
auction  sale  is  advertised  to  be  without  reserve  the  auctioneer 
cannot  withdraw  the  goods  from  sale.^  In  the  absence  of 
such  statutes  the  announcement  of  an  auction  sale,  and  of 
the  manner  in  which  it  will  be  held,  as  that  tiie  property  wiH 
be  sold  without  reserve  to  the  highest  bidder,  seems  merely 
preliminary  to  any  bargam,  and  an  invitation  for  offers  rather 
than  itself  an  offer.  Indeed  the  contrary  view  is  inconsist- 
ent with  the  numerous  decisions  holding  that  the  B^e  of  the 
property  is  not  complete  until  the  fall  of  the  hammer;  "  for 


••CaL  Civil  Otld^^  1796.  "UM^^ 
sale  by  Miction  the  auctiooeer,  having' 
authority  to  do  so,  publidy  aimounces 
that  the  Bale  will  be  without  leaerve, 
or  makes  any  anuDuncement  equiva- 
lent thoeto,  the  highest  biddu',  in 
good  faith,  has  an  absolute  ri^^  to  the 
ootnpletion  of  the  sale  to  him;  aod  upon 
such  a  sale  bids  by  the  seller  or  any 
agent  for  him,  are  void."  This  stat- 
ute was  otqiied  in  Dak.  Civil  Codt^ 
S  1026,  and  on  the  division  of  Dakot« 
re.«nacted  in  N.  Dak.  Qvil  Code, 
S3993;   8.    Dak.    CivU   Code,    j  1345. 

In  the  Uniform  Sales  Act  it  is  pro- 
vided—{21  (2);  untU  the  faU  of  tfab 
hammer  "any  bidder  may  retract  hia 
bid;  and  the  auctioneer  amy  withdraw 
the  goods  from  sale  unlecB  the  auction 
has  bera  announced  to  be  without  i9- 
serve."  The  states  in  whidt  tJiis  stal? 
ute  has  been  enacted  ue  enumerated 
infra,  {506. 

In  regard  to  the  time  of  tranafer  of 
title  in  an  auction  sale,  see  WiUisbm 
on  Sake,  {  296.  In  re^rd  to  tiu  ap> 
plication  of  the  Statute  of  Frauds  to 
such  sales,  see  ir^fa,  {  688.  In  repwd 
to  the  effect  of  secret  tuddiag  on  be- 
half of  the  seller,  see  t>(^  S 16H. 

"  See  lupra,  {  29. 


agiunst  the  auctioneer.  Warlow  f.  Har>- 
riaon  was  followed  by  a  decision  of  a 
single  justice  in  Johnston  n.  Boyee, 
(I899I  2  Ch.  73.  This  was  on  action 
against  the  auctioneer  for  not  allowing 
the  completion  of  a  sale  of  real  estate 
whii^  had  been  knocked  down  at  auo- 
tiOQ  to  the  plaintiff.  Completion  of 
the  Bale  was  refused  by  the  auctioneer 
because  of  supposed  insolvency  of  the 
buyer,  and  because  a  check  for  the 
prioe  was  tendered  instead  of  cash. 
There  were  printed  conditions  of  sale 
whidi  included  a  statement  that  the 
property  would  be  knocked  down  to 
the  hi^eet  bidder.  The  court  held 
the  action  could  be  maintained  and 
that  thou^  the  Statute  of  Ft&uda 
might  prevent  the  direct  enforcement 
of  the  sale,  it  did  not  prevent  enforce- 
ment of  the  ccrflaferal  contract  to  sell 
to  the  bi^iest  bidder.  See  also  Harris 
r.  Nickerson,  L.  R.  8  Q.  B.  286;  Spen- 
cer 0.  Hardmg,  L.  R.  5  C.  P.  501;  Mo- 
Manus  v.  Fortescue,  lie07|  2  K.  B.  1; 
McAlpine  v.  Young,  2  Ch.  Chamb. 
CU.  C.)  85;  O'Connor  v.  Woodard,  6 
Ont.  Pr.  223;  (op.  Holder  v.  Jackson, 
11  U.  C.  C.  P.  543). 

**Cp.    the    discussion    and    cases 
stated  ntpra,  f  27. 
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if  the  atuKiuacement  by  the  auctioneer  that  he  is  to  sell  goods 
without  reserve  amounts  to  an  offer,  and  the  adverlnsed  terms 
and  ocmditions  of  the  sale  are  also  offers  to  contract,  it  seemis 
inqKisable  to  deny  that  the  actual  puttii^  up  of  the  goods,  a 
much  stTonger  act  than  merely  advertising  that  they  are  to 
be  put  up,  is  also  an  offer.' 

§31.  Tenders. 

Often  tenders  or  bids  are  advertised  for  either  by  public 
corporations,  municipaUties,  coimties  or  States,  or  by  private 
corporations.  The  rules  governing  such  bidding  are  analo- 
gous to  the  rules  governing  auction  sales.  That  is,  an  adve> 
tisement  for  bids  or  tenders  is  not  itself  an  offer  but  the  bid 
or  tender  is  an  offer  which  creates  no  right  until  accepted.* 
Evwi  though  the  charter  of  a  mimicipaUty  expressly  requires 
that  a  contract  shall  be  awarded  to  the  lowest  bidder,  a  con^ 
tract  is  not  formed  imtil  the  lowest  bid  is  in  fact  accepted. 
Ilioufdt  the  municipality  can  make  a  contract  witii  no  other 
person  than  the  lowest  bidder,  it  need  make  no  contract  wiUi 
him." 

Often  in  the  formation  of  public  contracts  ,the  formalities 
required  by  law,  or  by  the  request  for  bids,  such  as  a  written 
contract,"  or  the  furnishing  of  a  bond,^*  indicate  that  even 
after  acceptance  of  the  Md,  no  contract  is  formed,  until  the 
requiate  formality  has  been  complied  with.  £kcept  in  the 
case  of  municip^  or  public  corporations  under  such  disa- 

■  ITiiB  Hue  of  rouoniiig  was  adopted  ent  Digtrict,  79  la.  423,  44  N.  W.  606; 

bf  tbe  MimmotA  court  which  held  Edge  Moor  Bridge  Works  v.  County 

that  DO  pwJiininary  rontrsct  WSB  ere-  of  Bristol,  170  Maes.  A28,  49  N.  E. 

ated  in  Andenoa  v.  Wiaoonsin  Central  918. 

R.R.CO.,  107Miim.2ge,  l20N.W.3g,  ^  State  c.  New  Orteana,  48  La.  Ann. 

20  L.  B.  A.  (N.  S.)  1133,  after  &  very  643,  19  So.  690;  Howud  v.  Induslnal 

thotongb  examination  of  all  autboritiea  Schitol,  78  Me.  230,  3  Atl.  657;  Walsh 

bearing  apon  the  queetjon.    See  also  n.  Mayor  Ac  of  New  York,  113  N.  Y. 

McFhcnon    &ob.    Co.    d.    OkaDogan  Iffi,  20  N.  E.  82S. 

County,  4B  Waah.  2SS,  88  Pac  199,  "  Edge    Moor    Bridge    Woria    e. 

0  L.  R.  A.  (N.  8.)  748.  County  of  Briattd,  170  Mtm.  S2S,  49 

'^KDcer  V.  Harding,  L.  R.  5  C.  P.  N.  E.  918. 

8B1;  KiiigBtraHipoit>Hull  v.  Fetch,  10  "  Howard  v.  Industrial  School,  78 

Eieh.  610;  Cedar  Bapida  Lumber  Co.  v.  Me.  230,  3  Atl.  667.    See  abo  Stand- 

Rriker,  129Iowa,332, 10SN.W.S06,4  aid  Mnfg.  Co.  •>.   Lonbke,   108  HI. 

L.  B.  A.  0*.  B.)  177;  Wiita  «.  Ind^wnd-  App.  630. 
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bilities  as  just  suggested,  there  seems  no  reason  to  suppose 
that  it  is  not  possible  for  one  seeking  tenders  to  make  a  state- 
mmt  in  such  positive  tenns  that  he  will  accept  the  highest  ten- 
der, that  the  statement  will  amount  to  an  offer  and  ripen  into  a 
contract  with  the  person  th^eafta*  making  the  highest  ten- 
der." 

§  32.  General  aSeis. 

Though  offers  are  ordinarily  made  to  specific  persons, 
it  is  possible  to  make  offers  to  any  one,  or  to  every  one,  who 
may  perform  a  specified  act  or  make  a  specified  promise.  The 
commonest  illustration  of  such  offers  is  furnished  by  offers 
of  reward  for  the  apprehension  or  conviction  of  criminals.** 
General  offers  are  usually  to  be  construed  as  addressed  to 
the  first  person  who  may  perform  the  act  requested,^*  but  it 
is  possible  to  make  an  offer  of  reward  to  ev«y  oae  who  may 
do  the  act  requested.  Thus  in  a  well-known  English  case  *• 
the  offer  in  question  was  to  pay  £100  reward  to  any  one 
who  should  contract  influenza  after  using  one  of  the  defendant's 
smoke  balls  three  limes  d^y  for  two  weeks.*'  Though  the 
point  was  not  involved  in  the  case,  it  would  seem  thaf'tte 
offer  was  susceptible  of  acceptance  by  more  than  one  person. 

A  letter  of  credit  also  may  be  a  graieral  offer  addressed  to  any 
one  who  will  advance  money  upon  the  faith  of  it.^   Sometimes 

••  In  So.  Hetton  Coal  Co.  o.  Has-  ■•  See  infra,  $  74. 

weU,  eto.,  Coal  Co.  [ISBS],  1  Ch.  46S,  a  *•  CarliU  v.  Carbolic  Smoke  Ball  Co. 

liquidator  who  was  offering  coal  piop-  [1892],  2  Q.  B.  484;  [1893]  1  Q.  B.  256. 

erty  for  sale  wrote — "The  highest  net  waimiiarly  in  Stollery  v.  Maakelyne, 

money  tender  I  receive  (all  other  things  16  T.  L.  Rep.  79,  there  was  an  oBa  by 

being  equal    and    aatiafaotory),    that  a  conjurer  of  £500  to  any  ooe  could 

tender  1  will  at  once  accept."    The  Ian-  imitate  his  trick.    It  may  be  suppoaed 

guage  of  the  court  seems  to  indicate  that  this  offer  could  hare  been  ao- 

the  opinion  that  the  liquidator  would  cepted  by  more  than  one  peraon. 

have  been  bound  to  accept  a  t«adOT  "  Ex  parte  Asiatic  Banking  Corporar 

coming  within  ibia  description.    The  tion,  L.  R.  2  Ch.  App.  391;  Poeey  v. 

tender  in  question,  however,  which  was  Denver  Nat.  Bank,  7  Col.  App.  108,  42 

"of  such  a  sum  as  will  exceed  by  £200  Fac.  684. 

the  amount  offered  by  another  bidder,"  In  the  latter  case  a  letter  stating  "if 

the  amount  of  whose  bid  was  unknown,  you  are  still  ibae  and  need  the  money 

was  not  a  tender  within  the  meaning  you  can  make  a  draft  on  me  for  SSOO 

of  the  liquidator's  proposal.  and  I  will  pay  it,"  was  held  to  amount 

**  See  illustiation  of  such  offers  tn-  to  an  offer  which  might  be  accepted  by 

fra,  (33.  a  bank  cashing  such  a  draft.    A  8in>- 


$32  lUKINQ  OF  OFFEBS  45 

newspapers  offer  a  prize  to  one  who  shall  receive  the  most 
votes,  written  on  coupons  cut  from  copies  of  the  newspaper. 
When  the  votes  have  been  cast  a  contract  is  formed  with  those 
who  cast  votes  for  the  winnii^  candidate  for  the  benefit  of  that 
candidate."  A  similar  principle  has  been  applied  to  entries  in 
races  or  other  cimipetitions.*"  In  the  case  of  the  Satanita  '^  it 
was  held  that  the  owner  of  the  yacht  Satanita  had  entered  into 
a  contract  with  the  owner  of  the  yacht  Valkyrie  to  pay  all  dam- 
age which  might  be  caused  by  infringement  of  the  rules.  The 
entry  of  the  Satanita  by  her  owner  for  the  regatta  contained 
this  clause :  "  I  imdertake  that,  while  sailing  under  this  entry,  I 
Till  obey  and  be  bound  by  the  sailing  rules  of  the  Yacht  Rac- 
ing Assodation  and  the  by-laws  of  the  club."  Amoi^  the  rules 
was  tJie  following:  "  Rule  24:  ...  If  a  yacht,  in  consequence 
ofhern^lectofanyof  these  rulra,  shall  foul  Mother  yacht  .  .  . 
she  shall  forfeit  all  claim  to  the  prize,  and  shall  pay  all  dam- 
ages." It  was  the  conclusion  (^  the  court  that  the  entry  con- 
stituted a  general  c^er  to  all  other  contestants,  which  had 
been  accepted  by  them.  The  case  at  least  shows  the  pos- 
_  ability  of  such  a  general  offer.  Had  the  entry  been  addressed 
^W^e  other  contestants,  there  could  have  been  no  doubt  of 
the  correctness  of  the  decision.  Upon  the  actual  facts  it 
would  seem  ratiwr  that  there  was  a  promise  to  the  regatta 
Gonunittee  to  whom  the  entry  was  addressed.  This  pronuse 
was  doubtless  for  the  benefit  of  the  other  contestants,  but 
does  not  seem,  when  fairly  construed,  to  contemplate  an 
agreement  with  them.*^  The  relation  of  the  parties  to  the 
transaction  seems  similar  to  the  relation  between  a  club  and 
its  members  with  reference  to  its  by-laws;  which  are  "in 

ikr  dedsion  ie  Oil  Well  Supply  Go.  p.  **  It  is  mggeeted  by  Sir  Erederick 
UacMtnphy,  119  Minn.  600, 138  N.  W.  Pollock,  Contracts  (Stb  ed.),  page  27, 
78t  that  "theoecpetajyof  thedub  who^e- 
■*  MiBaaps  D.  Urban,  116Ari[.  90, 171  cdvee  the  entries  may  be  regarded  as 
3.  W.  1198;  Smead  v.  Steams,  173  la.  an  agent  to  receive  .  .  .  theoffer,"but, 
174,  155  N.  W.  307.    See  also  WeisE  aa  ia  stated  on  the  same  page,  the  seo- 
«.  Ptke,  (Iowa,)  172  N.  W.  939.  retory  ia  not  "in  any  ordinary  sense" 
<■  Petera  v.  Agricultural  Soc,  3  N.  on  agent.    He  is,  in  shcMt,  just  as  much 
Bnmswick  £q.  127.  and  just  aa  little  an  agent  as  any  prom- 
"  (1885)  F.  D.  248,  afTd  eub  nom.  iaee  who  ificeirea  a  promise  for  the  sole 
Qnfce  V.  Daanna,  [18971  App.  Caa.  benefit  of  a  third  penon.    See  wfra, 
».  !352. 
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effect  a  contract  between  the  different  members  and  the 
corporation."  •• 

§  32a.  Obligatioiis  Imposed  by  law  without  assent  distin- 
guished. 
The  advertised  time-table  of  a  railroad  has  been  held  part 
of  a  general  offer  which  becomes  binding  when  accepted 
by  the  purchase  of  a  ticket.'*  It  seems  difficult,  however, 
to  r^ard  such  an  advertisement  as  an  offer.  There  is  cer- 
tainly leas  reason  to  regard  it  as  such  than  an  ordinary  adver- 
tisement of  goods  for  sale.**  The  obligation  of  the  railroad 
to  conform  to  its  tame-table  seems  rather  due  to  its  obligations 
as  a  pubhc  service  corporation,  irrespective  of  contract,  than 
to  an  obhgation  voluntarily  assumed.  There  is  no  doubt  that 
the  carrier  must  run  its  trains  in  conformity  witL.  published 
time-tables  so  far  as  circumstances  will  permit.**  (.But  a  rail- 
road company  is  excused  from  liability  if  any  cause  beyond 
its  control  makes  it  impossible  or  unreasonably  difficult  to  keep 
to  the  published  time.'V  If,  in  fact,  the  time-table  were  an 
offer  which  created  a  contract  with  a  passenger,  the  carrier 
would  not  thus  be  excused.*"   A  clearer  case  of  the  confiAion 

••  Boston  Oub  t>.  Pottw,  212  Mass.  771;  0«er  v.  Miohigan  Centrd  R.  R. 

33,  26,  eg  N.  E.  614.    Thmfore  the  Co.,  142  Mich.  611,  106  N.  W.  72. 

teeignBtion  of  *  member  in  order  to  "Ohio  ft  M.  Ry.  Co.  v.  AHender, 

free  him  from  liability  for  future  dues,  69  m.  App.  020;  Wileey  ■>.  R.  R.  Co., 

moat  comply  with  the  tcnos  of  the  by-  83  Ky.  611;  McQary  «.  Sioux  CHty 

law  providing  for  withdiawal.    Ibid.  R.  R.  Co.,3  Neb.44,  IdAm.  R^.  631; 

See  also  Finch  i>.  Oake  118961, 1  Ch.  409;  Gordon  v.  Manchester  &  L.  R.  R.  Co., 

People  D.  New  York  Motor  Boat  Club,  62  N.  H.  696;  Houston  R.  R.  v.  RogeiB, 

129  N.  r.  Sun>.  366,  70  N.  Y.  Misc.  16  I^x.  Civ.  App.  19,  40  S.  W.  201; 

e(S.  International  ft  O.  N.  R.  R.  Co.  v. 

M  Denton  v.  Great  Northern  Ry.,  Harder,  36  Tax.  Civ.  App.  161,  81 

6  E.  ft  B.  860;  Sean  c  Eastern  R.  R.  S.  W.  366. 

Co.,  14  AUoi,  433,  92  Am.  Dec  780;  "Even  the  deoiKoni  idiioh  Bflaeit 

Coleman  v.  Railroad,  138  N.  C.  361,  that  the  time-table  ia  an  offer,  agree 

SO  S.  E.  690.  that  the  railroad  is  not  liable  if  witb- 

**  See  tnipra,  \  27.  out  its  fault  it  cannot  conform  t^  the 

*'See  oaaea  dted  in  the  preceding  achedule.    "The  printed  schedule  ia  an 

and  following  notes.    Alao  Savannah,  offer  which  was  acoepted  by  the  plain- 

etc.,  R.  R.  Co.  V.  Bonaud,  68  Ga.  180;  tiff  when  be  aaked  for  a  ticket,  and  he 

Weedc  Panama  R.  R.,  17  N.  Y.  362,  bad  a  legal  ri^t  to  be  transported  l^ 

72  Am.  Deo.  474;  Van  Camp  v.  Rail-  the  first  train  stopping  at  Harridiurg. 

nad  Co.,  137  Mich.  4fl7,  100  N.  W.  If  the  train  arrives  after  schedule  tinM 
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of  a  contractual  obligalion  mth  one  imposed  by  law  irrespec- 
tive of  contract,  may  be  fotmd  in  a  recent  English  deciaion," 
where  the  defendants,  who  were  newspaper  proprietors,  ad- 
vertised that  they  would  answer  inquiries  from  reada^  who 
desired  financifd  advice.  The  plaiutifT,  a  reader  of  the  papOT, 
tiiereupon  wrote  requesting  the  name  of  a  good  stock  broker. 
Hie  defendants  n^ligently,  but  honestly,  gave  the  name  of 
one  who  was  not  a  member  of  the  stock  exchange,  and  who 
was  an  undischarged  bankrupt.  In  consequence  of  this  advice 
the  plaintiff  loet  money.  It  was  held  that  the  defendants 
had  contracted  to  use  reasonable  care  in  answering  inquiries. 
Hist  the  defendants  should  be  liable  in  such  a  case  in  an  action 
of  tort  for  n^ligence  seems  probable,  but  it  is  impossible 
to  find  the  elements  of  a  contract.  The  plaintiff  was  not 
asked  to  furnish  consideration,  and  in  fact  gave  none.  The 
statement  of  the  defendants  that  Uiey  would  answ^  inquiries 
on  fin^mriftl  subjects  was  obviously  not  made  as  an  offer  to 
oontraet.™ 

$  33.  An  oSet  must  be  communicated;  rewards.  ^' 

In  the  nature  of  the  case  it  is  impossible  for  an  offeree  ac- 
tual^ to  assent  to  an  offer  unless  he  knows  of  its  eristence. 
A  simple  contract  when  not  based  on  actual  consent  at  least 
requires  what  the  parties  are  justified  in  regarding  as  such. 
Tti^re  can  be  obviously  no  real  assent  until  the  offer  has  been 
communicated;  and  unless  an  act  done  or  language  spoken 
by  the  offeree  in  ignorance  of  the  offer,  was  of  a  character 
which  a  reasonable  person  in  his  position  ought  to  have  known 

or  miaroo  OHmectioii,  or  deliTera  a  pas-  atniiceB  when   impoasilulitT  ia  a  do- 

■enger   at   hia   deetinatjoa   after   the  fenae  are  narrowly  limited.    See  irrfra, 

aebedule   time,    luJas   the    delay    is  g  1936. 

cauaed  b;  no  fault  of  the  oanier,  the  *■  De  Ia  Bere  d.  Peanoa  (1907),  1 

r  hM  a  li^t  to  recover  com-  £.  B.  483,  aff'd  in  (1908)  1  K.  B.  280. 

o  for  his  loflB  of  time  and  actual  ^  The  oaae  ia  ditidaed  on  this  ground 

CMonan  v.  Railroad  Co^  in  23  L.  Quarterlr  Rev.   133.    The 

138  N.  C.  3S1,  354,  SO  8.  £.  690.  En^iah  oourta  by  unduly  narrowing 

If  it  wcae  bue  that  the  printed  ached-  the  boundariea  of  liability  in  tort  seem 

ale  WB>  ao  offer,  tbexe  would  be  no  to  have  been  driven  to  extend  unwar- 

vondition  implied  in  the  offer  that  de-  rantobly  the  provinoe  of  oontract.    See 

lay  cauaed  by  no  huH  of  the  carrier  an   article  on    liability   for   Honeat 

tbould  be  an  ezooae.    Such  conditiona  Miarepreeentation,  24  Harr.  L.  Rev. 

ate  not  implied  in  real  offms.    The  in-  416. 
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was  calculated  to  decdve,  there  ia  nothing  which  the  other 
party  is  justified  in  r^arding  as  asa^t,  and  it  may  be  shown 
that  the  act  done,  or  language  used,  did  not  really  mean  aa- 
SKitJ'  This  seems  clear  upon  principle,  but  in  one  class  of 
caaea,  especially,  there  are  a  number  of  deci^ons  which  dis- 
regard the  rule.  Where  an  offer  of  reward  has  been  published, 
one  who  performs  the  offer  requested  in  ignorance  of  the  exist* 
enee  of  the  offer,  has  been  held  entitled  in  some  jurisdictions 
to  recover  the  promised  reward.'* 

Doubtless  the  reason  for  these  decimons  is  the  feeling  of 
the  court  that  the  defendant  has  received  the  benefit  for  which 
he  asked,  and  for  which  he  expected  to  pay,  and  therefore 
that  he  should  be  required  to  pay.  It  is  impossible,  however, 
to  find  a  contract  in  any  proper  sense  of  that  word  in  such 
a  case.  If  it  is  clear  the  offeror  intended  to  pay  for  the  service, 
it  is  equally  certain  that  the  person  rendering  the  service 
perfom^  it  volimtarily  and  not  in  return  for  a  promise  to 
pay.  If  one  person  expects  to  buy,  and  the  other  to  ^ve, 
there  can  hardly  be  found  mutual  assent.  These  views  are 
supported  by  the  great  weight  of  authority,  and  generally 
a  plaintiff  in  the  sort  of  case  imder  discussion  is  not  allowed 
to  recover.'*    The  view  that  unless  there  is  some  estoppel 

L.  Rep.  646,  37  S.  W.  675;  Rnwdl  v. 
StewNt,  44  Vt.  170.  See  also  Dnun- 
mond  V.  United  States,  35  Ct.  CUims, 
356.  A  diatiuctioD  ma;  be  t&ken  where 
tlie  light  to  a  reward  is  baaed  upoa  a 
statute.  It  is  of  course  poanble  for  a 
statute  to  provide  for  a  rewsrd  to  one 
who  doea  a  certain  act  whether  he  did 
it  in  expectation  of  the  lewaid  or  not. 
See  Taft  v.  Hyatt,  (Kaqs.,  1919),  180 
Poc.  213;  firoadnu  o.  I«dbetter,  100 
Tex.  376,  9S  S.  W.  1111,  0  I..  R.  A. 
(N.  S.)  10fi7;  Choice  «.  Dallas  (Tex. 
Civ.  J^.),  210  8.  W.  753. 

"Momdl  v.  Quarlca,  35  Ala.  541, 
660;  Hewitt  e.  Andnson,  56  Oal.  476, 
38  Am.  Rep.  6S;  Witaon  v.  Stump,  103 
Gal.  265,  37  Fae.  151;  WiUiams  p. 
West  Chicago  St.  Ry.  Co.,  191  lU.  610, 
61  N.  E.  466,  86  Am.  St.  Kep.  278; 
Taft  V.  EyttH,  CKaoa.,  1919},  180  Pun. 


"BichardsoD  c  Rowntree  [1894], 
A.  C.  217;  The  Majestic,  166  U.  8. 
37S,  41  L.  Ed.  1039;  Saunders  v.  South- 
ern Ry.  Co.,  128  Fed.  IS,  62  C.  C.  A. 
523;  Malone  v.  Boston  A  Worcester 
R.  R.,  12  Gmy,  388,  74  Am.  Dec.  608; 
Martin  n.  Central  R.  R.,  121  N.  Y.  App. 
Dir.  652,  106  N.  Y.  Supp.  226;  Black 
V.  Atlantic  Coast  Line  R.  Co.,  82  S.  C. 
478,  64  8.  E.  418.  See  also  Robertson 
V.  Rowell,  166  Maw.  94,  97,  32  N.  E. 
898,  36  Am.  St.  Rep.  466. 

"  Williams  v.  Carwardine,  4  B.  & 
Ad.  621;  Gibbons  v.  Proctor,  64  L.  T. 
(N.  S.)  694;  Ea^  r.  Smith,  4  Houst 
293;  Dawkios  tr.  Sappington,  26  Ind. 
109;  SuUivao  v.  PhilHpB,  ITS  Ind.  164, 
98  N.  E.  868;  Ererman  ir.  Hyman,  26 
Ind.  App.  165,  28  N.  E.  1022;  Auditor 
t>.  Ballard,  9  Bush,  672,  16  Am.  Rep. 
728;  Coffey  n.  Commonwealth,  18  Ky. 
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to  deoy  communicatioii,  nothing  can  properly  be  called  an 
offer  which  has  not  been  communicated,  is  supported,  more- 
over, not  simply  by  the  bulk  of  American  cases  on  rewards 
which  have  been  referred  to  above,  but  also  by  decisions  which 
hold  that  an  offer  cannot  be  supplemented  by  a  subsequent 
letter  of  the  offeror  which  had  been  sent  but  not  received  1^ 
the  acceptor  at  the  time  when  he  gave  his  acceptance.'* 

§  SSo.  The  whole  consideratioa  most  be  given  aft^  knowl- 
edge of  ttie  offer. 

It  is  ess^itial  on  principle  also  that  the  offeree  shall  know 
cf  the  existence  of  the  offer,  not  only  before  he  has  c<nnpletely 
performed  the  consideration  requested,  but  before  he  has 
performed  any  part  of  it;  otherwise  the  coodderation'requested 
is  not  given  as  a  whole  in  exchai^  for  the  q£^.^^  The  contrary 
has  been  held  in  several  cases ""  where  the  plaintiff  was  al- 
lowed to  recover  a  reward  offered  for  the  apprehension  of  a 
criminal  though  he  had  not  acquired  knowledge  of  the  reward 
imtil  after  part  of  the  requested  services  had  been  rendered, 

213;  BaD  d.  Newton,  7  Cuah.  59S;  For-  r.  Marion  fVuit  Jar  Co.,  69  Mo.  A^t. 

q^tbe  p.  Uuinane,  113  Minn.  181,  129  207,    See  abo  Hanis  v.  Soott,  67  N.  H. 

N.  W.  134;  Smith  v.  Vemon  County,  437,  32  Ail.  770,  and  ntpro,  E  23.    Cp. 

188  Mo.  601,  87  N.  W.  949,  70  L.  R.  A.  Mactier's  Adm.  v.  fVith,  6  Wend.  1(», 

S9;  (C/.  Howard  0.  Dickerson,  ISO  Mo.  21  Am.  Deo.  262.   See  alao  Cox  i>.  Troy, 

App.  70,  165  S.  W.  113S);  Funnao  o.  6  B.  &  Aid.  474,  where  it  waa  held  that 

Parke,  21  N.  J.  L.  310;  Mayor  erf  Ho-  a  drawee  who  had  written  his  accept- 

bokeno.  Bailey,  36  N.  J.  L.  4D0;  Ktch  anoe  upon  the  draft  was  entitled  to  cao- 

r  Soedaker,  38  N.  Y.  248,  97  Am.  Deo.  oel  the  acceptance  prior  to  the  r«deliv- 

7B1;  HoiriaDd  v.  LoundB,  Gl  N.  Y.  604,  ciy  of  the  draft  to  the  holder  and  prior 

ID  Am.  Hep.  654;  Vitty  v.  Eley,  61  to  any  oommunioation  to  hun  of  the 

N.  Y.  App.  D.  44,  64  N.  Y.  Supp.  aoo^tonoe. 

397;  aiddcm  b.  Gcoi^^  132  N.  Y.  "This  was  ao  hdd  in  Williama  r. 

App.    D.   470,    116   N.    Y.   B.    960;  West  Chicago  Street  I^.  Co.,  191  III. 

Rubenstein  e.  Fnat,  116  N.  Y.  Suf^.  610,  61  N.  £.  456,  85  Am.  St.  Rep.  278, 

681;  Couch  •.  State,  14  N.  Dak.  3U,  where  it  was  held  that  the  plaintiff 

103  N.  W.  942;  Stamper  t>.  Temple,  6  was  not  entitled  to  »  reward  beoause, 

Bmnidi.  113,  44  Am.  Deo.  296;  Broad-  among  othw  ressons,  the  services  were 

mz  P.  Ledbetler,   100  Tei.  376,  99  largely  tboucji  itot  entirely  rendered 

8.  W.  1111,  9  L.  R.  A.  (N.  B.)  1067;  before  the  plaintiff  knew  of  the  reward. 

Tobiii  V.  McComb  (Tex.  Civ.  App.),  "  Coffey  v.  Commonwealth,  IS  Ky. 

1SB  8.  W.  237;  Choioe  tr.  Dallas  (Tex.  L.  Rep.  646,  37  S,  W.  576;  Smith  f. 

Gr.  App.),  210  S.  W.  763.  Vemon  County,  108  Mo.  501,  87  S.  W. 

1*  linn  V.  Hcrfbnan,  29  L.  T.  (N.  S.)  049,  70  L.  R.  A.  59;  Hoggard  v.  Dick- 

271,  Btated  wpra,  {23,  n.  7;  Jamn  eraon,  ISOMo.  App.70, 166S.  W.  1136. 
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but  knew  of  the  offered  reward  and  intended  to  tsiaim  it  be- 
fore the  completion  of  the  requested  services.  But  a  con- 
sideration of  supposititious  cases  involving  the  same  prin-  • 
ciple  shows  that  such  a  reEiult  cannot  be  supported.  If  E 
makes  R  a  Christmaa  present  of  $20  in  ignorance  of  the  fact 
HtBA  R  has  offered  to  give  a  set  of  books  to  any  one  who  will 
^ve  him  $25,  he  surely  cannot  by  ^ving  the  remaining  $S 
after  Christmas,  when  he  has  learned  of  the  offer,  and  intends 
-to  accept  it,  ^title  himself  to  the  reward. 

It  must  be  borne  in  mind,  however,  that  the  fact  that  the 
offeree  has  made  preparation  for  the  performance  which  is 
requested,  will  not  debar  him  from  accepting  the  offer  later 
by  doing  the  requested  act.  Thus  if  a  reward  is  offered  for 
the  apprehension  of  a  criminal  and  the  plaintiff,  before  knowl- 
edge of  the  reward,  has  gone  to  great  labor  in  detecting  the 
criminal,  and  learning  his  whereabouts,  and  is  about  to  appre- 
hend him,  he  may  entitle  himself  to  the  reward  by  making 
the  actual  E^ipreh^ision  after  the  offer  comes  to  his  knowledge. 

§  34.  An  <^er  by  mail  must  be  received. 

It  was  laid  down  in  the  leading  case  of  Adams  v.  Uudsell," 
that  the  offerors  must  be  regarded  "As  making  during  every 
instant  of  the  time  their  letter  was  travelling  the  same  identi- 
cal offer  to  the  plaintiffs."  And  this  statement  has  been  often 
repeated.  If  it  is  to  be  taken  literally,  it  would  foUow  t^t 
a  complete  offer  is  made  at  the  instant  that  a  letter  tibntaining 
it  is  mailed.  If  this  merely  means  that  the  offerer  has  then 
completed  the  only  act  or  manifestation  of  assoit  he  is  called 
upon  to  make,  no  fault  can  be  found  with  the  statemoit;  but 
if  it  is  meant  that  the  letter  becomes  an  offer  capable  of  ripen- 
log  into  a  contract  without  reference  to  the  offeree's  knowledge 
of  the  existence  of  the  offer,  the  statement  is  at  variance  nith 
fundamental  theories  of  contract.  Yet  ihe  English  court 
not  only  in  cases  of  reward  '^  but  in  other  connections  has 
gone  to  this  eictreme.^'    The  truth  of  the  matter  has  been 

"  1  B.  &  Aid.  681.  an  offer  to  buy  goods  was  mailed  in 

)■  See  aupra,  i  33,  n.  72.  London  to  tbe  plaintiff  in  Surrey.    No 

■*  Taylor  «.  Jones,  1  G.  P.  D.  87  letter  was  sent  aocepting  the  oS&,  but 

(C.  A.)   In  thia  case  a  lettw  containing  the  goods  t«quasted  were  taken  by  m 
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expreeaedbylindley,  J.:  "a  letter  is  a  continuing  offer  or  order, 
or  statement  by  the  sender  wMch  takes  ^ect  in  the  place 
where  the  person  to  whom  it  is  sent  receives  itJ'^ 

§  3£.  Ke^igent  appearance  of  assent  may  bind  tiie  parties 
though  fbe  actual  offer  not  communicated. 
Throt^out  the  formation  of  contracts  it  is  to  be  observed 
that  pQt^assent,  but  what  the  other  pacty  is  jiistified^  re- 
garding asas^t,isj^^^3.  Accordingly  if  an  oflferee  in 
i^ranee  ol  the  trams  of  an  offer  so  acts  or  expresses  himself 
as  to  justify  the  other  party  in  inferring  assent,  and  this 
action. or  expresaon  was  of  such  a  character  that  a  reasonable 
nian  in  the  poeilion  of  the  (^eree  should  have  known  it  was 
calculated  to  deceive  the  off^-or  into  the  belief  that  his  offer 
had  been  accepted,  a  contract  will  be  formed  in  spite  of  the 
offeree's  ignorance  of  the  terms  of  the  offer.  The  conmionest 
illustration  of  this  principle  is  where  one  who  is  ignorimt  of 
the  langu^e  in  which  a  document  is  written,^*  or  who  is  il- 
literate executes,  under  a  mistake  as  to  its  contents,  a  writ- 
ing propoeed  as  a  contract.  He  is  bound,  if  he  did  not  require 
the  document  to  be  read  to  him  ^  and  much  more  if  the  signer 

Kmnt  t^  the  pIftintiS  and  deJivered  from  which  an  acceptance  wm  dis- 

to  the  defendant  in  L(mdon.    Actioa  patched,  though  the  c^er  had  been 

na  brou^t  in  the  Mayot'B  Court  in  aent  from  another  State.    In  the  fiirt 

LwmIoii,  the  jiniadiction  td  which  is  of  these  caaee  it  wsb  held  that  where 

coofined  to  causes  of  action  BrisioK  the  making  of  such  a  contmct  was  a 

wfaol^  witluii  ^te  City.     It  was  coo-  crime  on  the  part  of  the  ofieior,  the 

ceded  that  this  limitation  of  juriadio-  fdaoe  of  the  acceptance  was  the  place 

tiOD  requited  both  the  offer  and  the  where  the  crime  was  committed  by  the 

amytwice  to  have  been  made  in  the  offeree. 

CHj.    Ihe  court  upheld  the  juriadie.  «  Benn^  tr.  Ooagriff,  38  L.  T.  Rep. 

ttm,  bidding  tiiat  the  tadxr  was  given  (N.  S.)  177.    See  also  Harris  v.  Soott, 

iriien    the   letter    oontaintng   it   was  67  N.  H.  437, 32  Atl.  770. 

posted.    See  also  Reg.  p.  Holmes,  12  *■  Constantine  o.  McDonald,  26  Ida. 

Q.  B.  D.  23;  ^lland  s.  Burnett  [1902],  3^,  137  Pao.  531. 

IK.  B. 867  (C.  A.).    Cp.Edmundsono.  "Stem  f.  Moneywort  Scale  Co., 

Bolder,  [1905]  2  Ch.  320;  Bvirton  f.  42  App.  Dist.  Col.  182;  Shulman  p. 

United  States,  202  U.  S.  344,  380,  60  Moser,  284  HI.  134,   119  N.  E.  036; 

L  Bd.  1057;  Commonwealth  Ins.  Co.  Bobinaon  v.  OlasB,  04  Ind.  211;  Roaeh 

>.  Knabe,  171  Mass.  265,  50  N.  £.  516;  v.  Earr,  IS  Kana.  529,  26  Am.  Bep.  788; 

PdiT  p.  Mt.  Hope  Iron  Co.,  15  R.  I.  Leddy  v.  Barney,   139  Mass.  3H,  2 

380,  5  AtL  632,  2  Am.  St.  Rep.  W2.  N.  E.  107;  Moistad  v.  Atchison,  Ac. 

In  the  three  casM  last  cited  it  was  held  By.  Co.,  23  N.  Mex.  863,  170  Pao.  8B6; 

that  a  aoobact  was  made  in  tihe  place  Uallenbeck  t>.  Dewitt,  2  Johns.  404; 
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of  a  writing  is  not  illiterate,  "it  will  not  do  for  him  to  enter 

into  a  contract  and  when  called  upon  to  abide  by  its  conditions, 

J  say  that  he  did  not  read  it  when  he  signed  it,  or  did  not  know 

what  it  contained."^'    This  principle  is  not  curled  so  far, 


Bauer  n.  Both,  4  lUwla,  83, 94;  Weller's 
Appeal,  103  Pa.  St.  SM.  Id  Shom- 
Mueller  Co.  v.  Lonning,  156  la.  95, 140 
.  N.  W.  197,  it  was  held  to  be  a 
of  fact  under  oU  the 
the  caae  whether  the  fdgner  wag  neg- 
ligent. See  also  Miller  n.  Spokane  In- 
temat.  R.  Co.,  82  Waah.  170,  143  F&c. 

eei. 

*>  Upton  V.  Tribiloock,  91  U.  S.  46, 
50,  23  L.  Ed.  203;  Haiatd  c  Oriawold, 
21  Fed.  178;  Stuti  o.  Handley,  41  Fed. 
531,  534;  TraveLerB'  Ins.  Co.  t>.  Hen- 
derson, 69  Fed.  762,  768,  16  C.  C.  A. 
390;  Lumlay  o.  BaUway  Co.,  76  Fed. 
66,  22  C.  C.  A.  60,  tev'g  71  Fed.  21; 
Boyaton  v.  Miller,  76  Fed.  50;  Qiicago 
Ac.  By.  Co.  V.  Belliwith,  83  Fed.  437, 28 
C.  C.  A.  358;  New  Yorit  Life  Ins.  Co. 
0.  McMaster,  87  Fed.  63, 67, 30  C.  C.  A. 
532;  Wagner  v.  Natl.  life  Ids.  Co.,  90 
Fed.  396,  407,  33  C.  C.  A.  121;  Chi- 
cago &  A.  Ry.  Co.  c.  Green,  114  Fed. 
676;  Hickman  v.  Sawyer,  216  Fed.  281, 
132  C.  C.  A.  425;  Bwley  o.  Lide  Mfg. 
Co.,  238  Fed.  267,  152  C.  C.  A.  3; 
HoBhaw  V.  CoBgriff,  247  Fed.  22,  169 
C.  C.  A.  240;  Goetter  v.  Pickett,  61 
Ala.  387;  Dawson  i>.  Bumis  &  WiUiams, 
73  Ala.  Ill;  Martin  v.  Smith,  116  Ala. 
639,  22  So.  917;  Preetwood  o.  Cariton, 
162  Ala.  327,  SO  So.  2S4;  Gteil  v.  "ni- 
lis,  170  Ala.  391,  64  So.  524;  Biimins- 
ham  By.  L.  ft  P.  Co.  c  Jotdau,  170 
Ala.  530,  64  So.  280;  Alod  t>.  Bimung- 
ham  Water  Works  Co.,  1  Ala.  App.  030, 
65  So.  1020;  Ingram  t>.  Coleman,  110 
Ark.  632,  160  S.  W.  886;  Stone  v. 
Prescott,  etc.,  District,  119  Ark.  653, 
178  S.  W.  399;  Placer  Bank  t>.  FVeemon, 
126  Cat.  00,  68  Pac.  388;  Baltimore  & 
O.  R.  Co.  r.  Morgan,  35  Am>.  D.  C. 
195;  Brooks  v.  Matthews,  78  Oa.  739, 
3  8.  E.  627;  Josaey  v.  Gecxgia,  eta.,  Ry. 
Co.,  109  Ga.  439,  34  S.  E.  664;  Georgia 


Medicine  Go.  v.  Byman,  117  Ga.  861, 
45  S.  E.  238;  Newaome  c.  Huroll,  146 
Ga.  139,  90  S.  K  856;  Black  t>.  Wabash, 
etc.  By.  Co.,  Ill  111.  351,  53  Am.  Rep. 
628;  Rogers  v.  Flaoe,  29  Ind.  677; 
American  Ins.  Co.  «.  McWhorter,  78 
Ind.  136;  McCormack  r.  Molburg,  43 
Iowa,  561;  Wallace  v.  Chicago,  etc., 
Ry.  Co.,  67  Iowa,  647,  25  N.  W-  772; 
Bonuot  Co.  0.  Newman,  108  Ions,  168, 
78  N.  W.  817;  Ouper  e.  Bidpath,  168 
la.  22, 149  N.  W.  841;  Custa  b.  Olivw, 
S3  Kans.  760, 145  Pac.  554;  J.  I.  Case 
Tlireshing  Machine  Co.  r.  Matting, 
142  £y.  5S1,  134  S.  W.  1131;  J.  M. 
Case  Mill  Mfg.  Co.  e.  ViokerB,  147  Ky. 
396,  144  S.  W.  76;  Unit«d  Talking 
Mach.  Co.  0.  Metcatf,  164  Ky.  258, 
175  S.  W.  357;  Bowm  e.  Cheooa  Hig- 
nite  Co.,  168  Ky.  688,  182  S.  W.  636; 
Maine  Mutual  Marine  Ins.  Co.  s. 
Hodgkins,  66  Me.  109;  ESdridge  ». 
Dexter  A  P.  R.  Co.,  88  Me.  191,  33 
Atl.  974;  WatkiDS  Medical  Co.  ■>.  Stohl, 

117  Me.  190,  103  AU.  70;  Bakhaua 
V.  Caledonian  Ins.  Co.,  112  Md.  676, 
77  Atl.  310;  McGrath  c  Peterson,  127 
Md.  412,  96  Ad.  651;  Jackson  v.  01- 
ney,  140  Mass.  196,  4  N.  K  225; 
Nourse  r.  Jennings,  ISO  Mass.  6B2,  62 
N.  £.  974;  Fay  v.  Hunt,  190  Mass.  378, 
77  N.  E.  602;  Canixm  ir.  BurreU,  193 
Mobs.  634,  79  N.  E.  780;  McKinnon 
V.  Boston,  etc.,  R.,  217  Mass.  27^  104 
N.  R  446;  Liska  i>.  Lodge,  112  Mich. 
635, 71  N.  W.  171;Zdlarp.  Banson,  140 
Mo.  App.  220, 123  B.  W.  1016;  Sandec 
V.  Northern  P&o.  Ry.  Co.,  43  Mont.  209, 
116  Pac.  408;  Pragi  v.  Lehi^  Cool  ft 
Nav.  Co.,  173  N.  Y.  App.  D.  266,  162 
N.  Y.  8.  1011;  HoweU  v.  Bbom,  117 
N.  Y.  Supp.  893;  Dellinger  e.  QiDecfs^ 

118  N.  C.  737,  24  8.  K  638;  Leonard 
■>.  Southern  Power  Co.,  165  N.  C.  10, 
70  S.  E.  1061;  Colonial  Jewdiy  Oo. 
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iiowever,  as  to  hold  a  party  who  carelessly  failed  to  read  a 
paper  wlucli  lie  signed,  liable  to  one  who  knew  of  the  signer's 
igDoraaoe  and  fraudulently  induced  it  or  took  advantage  * 
of  it.'*  A  »inilar  principle  is  applicable  to  the  offeror's  con- 
duct B8  to  the  offeree's.  If  the  offeror  prepared  the  writing 
and  tailed  therdn  to  express  his  meaning,  he  no  more  than 
the  acceptor  could  evade  its  effect.  Further,  where  a  maker 
tbiough  confidence  or  n^ect  intrusts  to  a  tlurd  party  a  blank 
Doa-^^otiable  bond  which  the  latter  completes  by  filling  the 
blanks  and  defivers  to  an  innocent  obl^ee,  the.maker  is  bound 
by  the  terms  of  the  completed  instrumtot  ^oQgh  filled  out 
in  violalion  of  autJiority.*'  Here,  however,  there  has  been 
no  real  manifestation  of  assent  by  the  maker.  His  liabihty 
depends  rather  on  estoppel  than  on  expressed  mutual  agg^. 
Such  estoppels  have  more  generally  been  applied  to  negotiaBTe 
paper,"^  than  to  other  writings,  but  seem  fairly  apphcable 
to  Uie  latter."  Even  the  drawing  of  negotiable  paper  with- 
out entire  blanks,  but  in  such  form  as  to  make  alteration  obvi- 
ously possible  has  been  held  to  render  the  maker  liable  to 
a  bona  fide  piirchaaer.    This,  however,  is  disputed,*^  and  it 

■.  Oidffw,  43  OkL  813,  144  Pao.  577;  posing  that  it  wm  merdy  un  indorse- 

Amai  v.  laaam,  (OkL  1916),  1S7  Fu.  ment  of  the  work.    Tim  was  held  in- 

911;  Foster  v.  17111761017  Lumber  Co.,  suffidrait  to  excuse  him.    That  ooe's 

65  Or.  ^  131  Pac  738;  Hyde  s.  Kirk-  eyea  are  weak,  and  be  is  a  poor  readn, 

Patrick,  78  Or.  4(16, 153  Pao.  41;  Qreen-  will  oot  exono^te  him.    McDonald  ». 

&ld'sEMate,I4Pa.St48B,496;Feim-  McEimuy  Nursery  Oo.,  44  Oki.  62, 

B^Tiuii&R.Co.  e.  Shv,  a2Pa.St.  198;  143  P.  191.    But  in  Haakins  c  Young, 

JidiDsbn  p.  Patlenon,  114  Pa.  St.  398,  89  Conn.  66,  92  Atl.  877,  the  srantee  of 

fl  Atl.  746;  Wol  v.  Quidnick  Co.,  33  land  was  held  not  bound  by  an  under- 

H.  I.  58,  80  Atl.  447;  Bishop  tr.  Alten,  taking  contained  in  the  deed  to  assume 

56  Vt.  423;  Sanger  c.  Dun,  47  Wis.  61S,  a  mortgage,  in  the  absence  of  knowl- 

620,  3  N.  W.  388,  32  Am.  Bep.  789;  edge  on  his  part  that  the  deed  contained 

Boss  B  Northrup,  156  Wis.  327,  144  such  a.  provision.    See  iVro,  {}  90,  95. 

S.  W.  1124;  Int«tmatioaal  Text  Book  «  See  infra,  £{  1516,  1577. 

Co.  F.  Mafabott,   160  Wis.  423,  150  ••  Oronvold  v.  Federal  Union  Surety 

N.  W.  429;  McMillen  ».  StranQB,  150  Co.,  212  Fed.  908,  120  C.  C.  A.  428. 

Wv.  271,  150  N.  W.  434.    In  ^illisma  See  also  wrfra,  i  1247. 

».  Lenen,  72  N.  J.  L.  410,  60  AU.  1096,  ••  Negot.  Inat.  Iaw,  Sec.  14.    Seem- 

Qie  defendant  testified,  iHien  sued  on  a  fra,    {1141;    1    Daniel,    Neg.    Inst., 

wiittai  ecHib«et  for  the  purchase  of  {{ 142,  843. 

book;^  that  the  plaintiff's  agent  told  "  See  Union  Credit  Bank  n.  Merse^', 

him  tint  he  wanted  to  get  some  in-  etc.,  Board  [1899],  2  Q.  B.  205. 

AioittBl  dtiaena  to  indorse  the  work  "See  infra,  J190D.   2  Danid,  Neg. 

and  tlie  defendant  signed  tiie  dip  sup-  Inst.,  { 1405. 
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seems  clear  that  no  court  would  apply  such  a  doctrine  to 
non-negotiable  contracts." 

§  36.  Offers  implied  in  fact;  contracts  for  services. 

An  offer  need  not  be  stated  in  words.  Any  conduct  from 
which  a  reasonable  person  in  the  offeree's  podtion  would  be 
justified  in  ioferring  a  promise  in  return  for  a  requested  act 
or  a  requested  promise  by  the  offeree,  amounts  to  an  offer. 
The  common  illustration  of  this  principle  is  where  performance 
of  work  or  services  is  requested.  If  the  request  is  for  per- 
iotmaace  as  a  favor,,  no  offer  to  contract  is  made,  and  per- 
formance of  the  work  or  services  will  not  create  a  contract; 
but  if  the  request  is  made  under  such  circumstances  that  a 
reasonable  person  would  infer  an  intent  to  pay  for  them  (and 
this  is  alwa^  a  question  of  fact  xmder  all  Ihe  circumstaaces 
of  the  case)  the  request  amounts  to  an  offer,  and  a  contract 
is  created  by  the  peiformaDce  of  the  work.*"  And  even  thoi^ 
no  request  is  made  for  the  performance  of  work  or  service, 
if  it  is  known  that  it  is  being  rendered  with  the  expectap 
tion  of  pay,  the  person  benefited  is  li^le.'^  It  is  a  question 
of  fact  here  whether  a  reasonable  man  in  the  position  of  the 
parties  would  have  understood  that  the  services  were  of- 
fered in  return  for  a  fair  compensation,  and  that  the  offer 
waa  accepted,  or  whether  they  were  paf  ormed  gratuitously  or  if 
not  that  the  recipient  justifiably  supposed  so.  It  is  customary 
to  lay  down  presumptions,  as  that  "with  respect  to  strangers 
a  contract  for  compensation  will  be  implied  unless  a  contrary 
situation  is  exhibited; "  whereas  as  between  relatives  "a 
contract  allied  to  exist  must  be  affirmatively  shown."" 

•*/MJ.  R^.  633;  Byvu  v.  Seqxs,  1S7  Mo. 

x'Eeimedri'.  Bnun,  13  C.  B.  N.  S.  342,  67  S.  W.  2S6;  Pangboro  t>.  I%elpe, 

677,  740;  Stewart  v.  Caaey  [1882],  1  63  N.  J.  L.  346,  43  Ad.  977;  aaymond 

Ch.  104,  115;  Speuman  v.  Texaricana,  e.  Sbddon'a  Est.  (Vt),  104  Ati.  106. 

58  Ark.  34S,  24  S.  W.  8S3,  22  L.  R.  A.  *■  Lewis  v.  Megionios,  30  PIk.  419, 

856;  Clark  v.  ClBrk,  46  Conn.  586;  12  So.  19;  Emei;  v.  Cobbe}',  27  Neb. 

Lockwood  V.  Robbins,  125  lad.  39S,  «31,  43  N.  W.  410;  Kiser  v.  Holladay, 

25  N.  E.  455;  Coleman  t>.  Simpson,  29  Ore.  338,  45  Pao.  759;  UHler  v, 

2  Dana  (Ky.),  166;  BlaiadeU  ».  Glad-  Tracy,  86  Wa.  330,  56  N.  W.  866. 

win,  4  Cusb.  373;  Moore  tr.  Elmer,  180  And  aee  infm,  $91. 

Maas.  16,  61  N.  E.  259;  Ten  Eyck  v.  *>  Ingram  v.   Basye,  67  Oreg.  257, 

Pontiac,  etc.,  R.  Co.,  74  Mich.  226,  41  135  Pao.  883,  884,  and  aee  infra,  {91. 
N.  W.  906.  3  L.  B.  A.  378,  16  Am.  St. 
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But  it  »  imdemrable  to  lay  too  much  atress  on  such  presump- 
tions. They  are  mere  inferoices  of  fact.  Intimate  friends 
sometimes  render  services  gratuitously,  and  how  cl(»e  must  re- 
lationship be  to  make  one  presumption  or  another  applicable?  " 
The  question  is  purely  one  of  fact,  varying  in  every  case,  but 
with  the  burden  alw^s  on  the  party  ^ho  alleges  a  craitract 
and  seeks  to  enforce  it,  to  prove  its  enstence.''  Family  re- 
lationship is  of  course  important,  as  is  the  fact  that  one  who 
requested  services  did  not  receive  the  benefit  from  them.  This 
tnay  justify  an  inference  that  he  expected  any  comp^isation 
to  be  sought  from  the  person  who  received  the  benefit.*'  But 
drcnmatances  vary  in  every  case,  and  there  should  not  be  any 
attempt  to  build  up  a  vuiety  of  legal  presumptions  to  meet 
them. 
S  SSa.  OUier  offers  in^Ued  In  fact 

Such  liatnlity  as  that  discussed  in  the  preceding  section 
depends  not  on  quasi-contract  but  upon  a  real  expression  of 
agreement.  In  this  case  the  person  rendering  the  services 
makes  an  offer  of  them  as  consideration  for  a  promise  to  pay 
and  the  oBer  is  accepted  by  receiving  them  with  knowledge 
that  pfQ^ment  is  expected;  or  a  request  for  the  services  imphes 
in  foct  an  offer  to  pay  for  them,  which  is  accepted  by  render- 
ing the  services.  Similarly  if  goods  are  sent  by  a  seller  of  a 
different  sort  from  those  ordered,  the  seller  thereby  impliedly 
makes  an  offer  to  sell  which  is  accepted  if  the  buyer  takes  the 
goods."    So  if  money  is  paid  by  one  person  at  the  request 

-  In  Haidiman'a  Adm.  t.  Crick,  131  son  &o.  Co.,  177  Mo.  44,  75  S.  W. 
Kj.  3£8,  115  S.  W.  236,  133  Am.  St  Bs  Biyaat,  73  Vt.  240,  60  Atl.  285; 
Bq>.  24S,  the  rdation  trf  a  nm-iibjaw  HnrahbeiBer  d.  Algfir,  31  Gmtt.  52; 
ind  iDottwHn4aw  w»  tbou^t  io-  Stwubiuy  v.  Stuubury,  20  W.  Vk.  23; 
nffidaotly  dooe  to  m^ject  him  to  a  Redmond  v.  Redmond,  27  U.  C.  Q.  B, 
[naimptioD   that  his   aoricee   wne      220. 

perfotToed  gratuitotuly.  On  the  otha  **  Thus  physiciami  requeeted  to  ren- 
kaad,  poaons  betiiing  no  relation  to  der  serrioefl  to  thiid  persona  have 
coe  ooather  who  become  memben  <A  failed  to  recover  from  the  peraon  ro- 
the  ameEuniljr  are  dealt  with  as  blood  qaeating  that  the  aervice  be  rendered. 
idatiMis.    Seevt/Vo,  {91.  Meiambcichii.  Southern  Cooperage  Co., 

••SeeKari^v.  United  States,  198  U.  45  Mo.  App.  232;  Rankin  c.  Beale,  68 
S.  22S^  26  S.  Ct.  634,  49  L.  Ed.  1029;  Mo.  App.  325;  Crane  k.  Baudouine,  65 
Sed  >.  I^ridns,  62  Ala.  493;  Godfrey  N.  Y.  266;  Smith  v.  Watmn,  14  Vt.  332. 
•.Hayiim,74Me.96;Pewp.  RratNftt.  •"Harxiao.  Lumber  Co.,  97  Ga.  465, 
fiaok,  130  Maaa.  391;  Wagnern.  Edi-      25S.  E.  519;GarBti>.HaiTiB,  177Maaa. 
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of  another,  the  request,  unless  the  circumstaaoee  are  such  that 
the  inference  of  a  requested  gift  is  possible,  implies  an  offer 
to  repay  the  money  if  the  requested  payment  is  made."  For 
the  same  reason  a  request  to  another  to  incur  liability  as  by 
becoming  surety,  carries  with  it  an  implied  promise  to  in- 
demnify.*^ The  contracts  impUed  in  fact  arising  from  offos 
of  the  sort  mentioned  in  this  section  axe  cloaely  connected 
in  the  history  of  the  law  with  quasi-contracts.  Indeed,  quasi- 
contracts  have  largely  grown  up  under  the  fiction  of  an  impUed 
request  which  enabled  the  courts  to  give  the  same  remedy 
of  indebitatus  asaumpsU  to  a  plaintiff  who  had  furnished  a 
benefit  to  the  defendant  which  the  latter  oi^ht  equitably 
to  pay  for,  as  was  given  to  plaintiffs  who  had  entered  into 
a  real  though  not  express  contract  by  furnishing  conddera^ 
tion  at  the  request  of  the  d^endant. 

vj^     §  37.  An  ottei  when  accepted  must  be  capable  of  creating  a 
definite  obligation. 

It  is  a  necessary  requirement  in  the  nature  of  things  that  an 
^reement  in  order  to  be  binding  must  be  sufficiently  definite 
to  enable  a  court  to  fix  an  exact  meaning  upon  it.  If  an  offer 
contemplates  an  acceptance  by  merely  an  affirmative  answer, 
the  offer  itself  must  contiun  all  the  terms  necessary  for  the  re- 
quired definiteness.  An  offer  may,  however,  contain  a  choice 
of  terms  submitted  to  the  offeree  from  which  he  is  to  make  a 
selection  in  his  acceptance.  Such  an  offer  is  necessarily  in- 
definite but,  if  accepted  in  tbe  way  contemplated,  the  ulti- 
mate agreement  of  the  parties  is  made  definite  by  the  accept- 
ance."*    A  lack  of  definiteness  in  an  agreement  may  concern 

72,  58  N.  E.  174;  Watten  o.  Qlenden-  who  did  not  become  saitity  at  Qm  re- 

ning,  87  Wis.  250,  SB  N.  W.  404.  quest  of  the  principal  debtor,  however, 

"  Idttleton  Savings  Bank  v.  Land  is  not  contractual  but  quaai~contrao- 

Co.,  76  la.  660,  30  N.  W.  201;  Ann-  tual. 

strong  D.  Keith,  3  J.  J.  Marah.  153,  20         "  Thus  in  Aveiill  t>.  Hedge,  12  Conn. 

Am.  Dec.  131;  Wheeler  v.  Young,  143  424,  the  offer  was  to  aeU  "ten  or  fif- 

Mass.  143,  9  N.  E.  531;  Rosemond  t>.'  teenton8"ofiron.  Such  an  offer  would 

Repater  Co.,  62  Minn.  374,  64  N.  W.  require  the  offeree  to  fix  the  amount  he 

926;  Albany  v.  MoNamara,  117  N.  Y.  wished.    So  in  Keller  c.  Ybami,  3  Gal. 

168,  22  N.  R  931,  6  L.  R.  A.  212.  147,  an  offer  to  seU  as  many  of  the 

**  Infra,  {  1274.  Any  impUed  obliga-  defendant's    grapes    as    the    plaintiff 

tion  there  may  be  to  indemnify  a  surety  wished  to  buy  became  a  binding  coo- 
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tke  time  of  performance,  the  price  to  be  paid,  work  to  be  done, 
pn^erty  to  be  transferred,  ot  to  miscellaneous  stipulations 
in  the  agreement.  ElspeciaUy  a  reservation  to  either  party 
of  a  futiire  untranunelled  right  to  determine  the  nature  of 
the  perfonnance,  or  a  provision  that  some  matter  shall  be 
settled  by  future  agreement  has  often  caused  a  promise  to 
be  too  indefinite  for  enforcement.  The  principle  governing 
afl  such  cases  is  the  same,  however,  and  the  clasdfication  is 
merely  for  convenience.  Xa  construing  such  agreements  a 
court  should  endeavor,  if  possible,  to  attach  a  sufiSciently 
definite  meaning  to  a  bai^;ajn  of  parties  who  evidently  in- 
tended to  enter  into  a  binding  contract  ***  and  ambiguous  words 
in  an  obligation  should  be  construed  most  strongly  t^ainst 
the  party  who  used  them.' 

(  38.  OBeis  and  agreements  indefinite  as  to  time. 

The  promise  contiuned  in  an  offer  may  not  specify  exactly 
the  time  at  which  performance  is  to  be  made  and  may 


tnet  as  aoon  as  the  plaintiff  named  the 
quanti^  which  he  wished  to  take. 
See  also  Minne^wlis  &,  St.  L.  R.  c. 
Bcdiing  Mill,  119  U.  S.  149,  30  L.  £d 
376;  EmersoD  v.  Stevens  Grocer  Co., 
95  Aik.  421,  130  S.  W.  541,  105  Ark. 
57S,  151  S.  W.  1003;  Parka  v.  Griffith  & 
Boyd  Co.,  117  Md.  494,  83  Atl.  559; 
Qucago  &  Gt.  £ast«nk  Ry.  Co.  v. 
Etane,  43  N.  Y.  240;  Cochtane  o. 
Uining  Co.,  16  Col.  415,  26  Poc.  780; 
B^mour  v.  Armstrong,  62  Kans.  720, 
64  Phc.  612;  Stana  v.  Rtwenthal,  156 
N.  y.  ^jp.  Div.  544, 141  N.  Y.  Supp. 
339;  College  MiU  Co.  v.  Fidler  (Tenn.), 
JB  8.  W.  382;  Harty  o.  Qooderham,  31 
D.  a  Q.  B.  18. 

Con^wra  Miller  e.  Sharp,  £2  Ind. 
App.  11,  100  N.E.10S,  where  an  offer 
«M  made  for  oertain  old  oom  at  a 
find  price,  and  for  certaia  new  com  at 
afiiediBioe.  Under  the  cdrcunutancee 
d  the  caae  it  waa  held  that  the  offer 
eontetnplated  an  acoefrtanoe  for  both 
bts  of  com,  and  that  an  acoept- 
■oee  lor  the  new  oom  only  did  not 


•MSeetnfVa,iS19.  Soltero.  Leedom 
A  WorreU  Co.,  262  Fed.  133,  134,  164 

C.  C.  A.  245;  Faucett  c.  Northern  Clay 
Co.,  84  Wash.  382,  146  Pac.  857. 

■  In  Monnett  v.  Monnett,  46  Ohio 
St.  30,  34,  the  court  said:  "If  possi- 
ble with  auch  helpe,  they  should  be 
given  such  construction  as  will  up- 
hold the  contract,  and  give  effect  to 
the  intention  of  the  parties,  rather 
than  one  which  rendeis  them  void  for 
uncertainty;  and  to  avoid  the  latter 
alternative,  the  words  will  be  taken 
most  strongly  gainst  the  person  em- 
ploying them,  opeciaUy  where  he  is 
the  only  party  subecribing  the  oon- 
tiact.  Tlie  words  of  obligation  in  a 
contract, '  are  interpreted  most  strongly 
against  the  obligor,  for  it  is  presumed 
that  he  used  those  meet  favorable  to 
hia  interests;  and  all  doubtful  terms  or 
ambiguous  words  are  to  be  construed 
against  him.  He  who  speaks,  should 
speak  plainly,  or  the  other  party  may 
explain  to  his  own  advantage.'    State 

D.  Worthington,  7  Ohio,  pt.  1,  p.  171." 
See  also— Howard  v.  East  Tenn.,  «to., 
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not  contemplate  exact  definitioa  1^  the  acceptor,  aod  tiius 
the  tiltimate  agreement  may  be  as  indefinite  as  the  offer.  In 
such  a  case  it  is  necessary  first  to  construe  the  promise  in  the 
light  of  all  surrounding  circumstances,  and  with  reference  to 
its  subject-matter,  in  order  to  ascertain  the  intention  of  the 
parties.  It  may  be  that  so  construed  the  promise  means  per- 
petual performance;  but  it  may  mean  performance  Is  to  b^in 
in  a  reasonable  time  or  to  be  continued  for  a  reasonable  time; 
or  it  may  mean  that  ihe  time  was  simply  left  indefinite  with 
the  expectation  that  the  parties  m^^t  continue  performance 
as  long  as  they  pleased  or  that  they  would  subsequently  settle 
that  term  of  the  promise.  It  is  only  in  this  last  class  of  cases 
that  the  question  of  indefiniteness  can  arise.  It  is  not  often 
that  a  promise  will  properly  be  construed  as  calling  for  per- 
petual performance.  Chily  in  such  n^ative  promises  as  to 
forbear  suit  ^  or  not  to  cfury  on  a  business  or  occupation  *  is 
so  broad  a  construction  likely  to  be  permissibla.  More  com- 
monly the  true  construction  will  mean  some  period  short  of 
infinity;  and  pMtly  in  order  to  carry  out  supposed  actual 
intention  of  the  parties  and  partly,  doubtless,  in  order  to 
prevent  an' offer  or  agreement  from  being  ineffectual  because 
too  indefinite,  courts  will,  where  the  contract  contemplates 
a  single  act  or  exchange  of  acts  unless  the  circumstances  show 
a  contrary  intention,  construe  a  promise  which  does  not  in 
terms  state  the  time  of  performance  as  intending  performance 
in  a  reasonable  time.  So  far  as  this  question  of  construction  is 
concerned,  it  is  Inmiaterial  whetiier  the  promise  in  question  is 
in  an  offer  or  in  a  completed  contract.  Thus  in  an  agreement 
of  sale  where  no  time  is  fixed  for  delivery,  a  reasonable  time 
is  intended.*  If  the  goods  at  the  time  of  the  bargain  are  in 
a  deUverable  state,  a  reasonable  time  for  delivery  would  be 
R.  Co.,  91  Ala.  268,  8  So.  868;  Ryan  v.  mean  nerer  to  oompete.  See  abo 
HwnUton,  206  III.  191,  68  N.  E.  781;      vt/ro,  {1638. 

American  latbograph  Co.  v.  Com-  *  Jones  ft  Tjmghlin  Steel  Co.  v. 
mercial  Caaualtjr  Ina.  Co.,  81  N.  J.  L.  Abner  Dobk  Co.,  162  Cal.  487,  123 
271,  80  AtL  25.  See  further,  wfra,  Pao.  290;  Western  Securitira  Co.  p. 
i  621.  Atlee,  168  la.  650,  151  N.  W.  66;  Kid- 

'  See  infra,  i  136.  der  s.  FUnde™,  73  N.  H.  346,  61  Atl. 

•  Thua  in  Hauser  c.  HardinK,  126  675;  Gmen  r.  Ohl,  81  N.  J.  L.  326,  80 
N.  C.  295,  35  S.  E.  686,  a  promise  not  Atl.  647;  Cameron  Coal  Co.  i>.  Univer- 
to  compete  as  a  phiraician  was  hdd  to      gal  Metal  Co.,  26  Okl.  61i,  110  Fao. 
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aTOrydiort^  -tnjne.'   So  where  a  buyer  is  under  a  duty  to  take 
poBBCBedon  of  goods,  and  no  time  has  been  fixed,  he  must  do 
ao  vHUn  a  reasonable  time.*    Where  work  is  to  be  done  and 
^  ptomiae    fixes  no  time  for  its  completion,  a  reasonable 
time  is  kktended,^  and  if  the  time  of  payment  is  not  fixed,  that 
also  must  l>e  made  in  a  reasonable  time.'   Money  loaned  under 
a  contract  mtist  be  repaid  in  a  reasonable  time  if  no  time  is 
fixed.'    All  agreement  to  repurchase  stock  sold  is  subject  to 
^  same  rule."*    Where  the  agreement  contranplates  a  con- 
tiniung  performance,  the  matter  is  not  so  clear;  but  a  promise 
to  forbear  suit  is  interpreted,  in  the  alienee  of  circumstances 
^Mnnng  that  perpetual  forbearance,  or  forbearance  for  some 
other  time  was  intended  as  calling  for  forbearance  for  a  reason- 
able tim^I^^  In  many  cases,  however,  a  promise  which  con- 
tanplates  continuing  performance  for  an  indefinite  time  has 
been  construed  as  stipulating  only  for  performance  terminable 
at  the  will  of  eith^  party.'*  Thus  an  agreement  to  lease,  with- 


730;  Stutdard  Elevator  Co.  p.  Wilson, 
318  Fa.  280,  67  Atl.  463. 

•  EDn  V.  Tbompaon,  3  M.  A  W.  445; 
Amoican  Extinct  Co.  v.  Ryan,  104 
Ala.  287,  50  So.  807;  Be&rden  Meroan- 
tife  Co.  t>.  Madison  Oil  Co.,  12S  CSa. 
flSG,  18  8.  E.  200;  Stange  v.  Wilson,  17 
MidL  342;  Bolton  v.  Riddle,  35  Micli. 
13;  Pope  p.  Terre  Haute  Car  &  Mfg. 
Od.,  107  N.  Y.  61, 13  N.  E.  SB2;  Dennis 
p.  Stouc^ton,  S6  Vt.  371;  Boyd  p.  Gun- 
nison A  Co.,  14  W.  Va.  1;  Greenbrier 
Unnber  Co.  v.  Ward,  36  W.  Va.  573, 
15  8.  £.  89. 

•  Hydenbur^  p.  WdA,  Bald.  331, 
3  Fbd.  Gas.  1,583;  Botton  t>.  Riddle, 
36  Mich.  13;  Mowry  p.  Kirk  A  Cbeever, 
19  COi.  St.  375;  Sinunons  p.  Green,  36 
CHi.  St.  101;  Zuek  p.  MoClure,  98  Fft. 
8L  HI;  Cameron  p.  Wdla,  80  VL 
683. 

I  Uaxtbattan  Co.  ■>.  Boymann,  137 
'N.  Y.  8upp.  883;  Brawne  o.  Jno.  P. 
y  Co.,  680r.  48(^  116  Pac.  156. 
.  Dennis,  64  Wash.  8S, 
116PM>.6eO. 

•  Pint  Nat.  Bank  p. 
la.  154, 133  N.  W.  454. 


»  Spaeth  p.  Ocean  Park,  et«.,  Co.,  16 
Cal.  App.  329,  116  Pac.  980: 

"  Oldenhaw  v.  King,  2  H.  A  N.  517; 
Moore  p.  McKenney,  83  Me.  80,  21 
Atl.  749,  23  Am.  St.  Rep.  763;  Has- 
keU  V.  Tukeabury,  92  Me.  551,  43  AU. 
500,  60  Am.  St.  Rep.  529;  Howe  n. 
Tag^ut,  133  Man.  284;  Calkins  o. 
ChADdler,  36  Miob.  320,  24  Am.  Rep. 
403;  Glaaecock  p.  Glasscock,  66  Mo. 
627;  Hockenburg  c.  Meyers,  34  N.  J.  L. 
346;  Strong  c.  Sheffield,  144  N.  Y.  392, 
39  N.  K  330;  'TredeiB  Nat.  Bank  e. 
Pwker,  130  N.  Y.  416,  29  N.  E.  1094; 
Eltiog  p.  Vanderlyn,  4  Johns.  237;  Cit- 
iaens  Bank  e.  Babbitt,  71  Vt.  182,  44 
Atl.  71;  Cp.  Ward  v.  Wick,  17  Ob.  St. 
159.  Other  illustratioris  of  the  rule 
that  where  no  time  is  fixed  for  Uie  per- 
formance  of  a  promise,  a  reasonable 
time  is  intended,  may  be,  found  in 
McFadden  v.  Henderson,  128  Ala.  221, 
26  So.  640;  Wills  v.  Rom,  77  Ind.  1,  40 
Am.  Rep.  27B;  Leis  p.  Sinclair,  67  Kana. 
748,  74  Pac.  261;  Hunt  v.  Livermore, 
5  Pick.  395,  397;  Phelps  p.  Shddon,  13 
Pick.  50,  23  Am.  Deo.  659. 

"  In  Joliet  Bottling  Co.  p.  Jotiet 
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out  limitation  of  time,  imposes  no  obligation."  Thou^ 
such  agreements  while  wholly  executory  create  no  oblation. 
If  either  party  perfonns,  he  will  be  entitled  to  compensation 
according  to  the  terms  of  the  agreem^it.**  Cases  may  also 
arise  where  the  parties  have  so  far  attempted  to  define  the 
time  of  performance  as  to  preclude  the  court  from  applying 
its  own  staadard,  and  yet  have  not  made  such  exact  definition 
as  to  enable  the  t^p^ement  to  be  enforced."  Nevertheless 
not  infrequently  promises  requiring  continuing  performance 
(other  than  contracts  of  service)  have  been  construed  as  re- 
quiring performance  for  a  reasonable  time,  or  until  terminated 
by  a  reasonable  notice.  All  the  circiunstances  of  each  case 
must  be  considered  in  reaching  a  conclusion:  Especially  if 
consideration  for  such  a  promise  is  partly  executed  a  court 
will  be  reluctant  to  hold  that  the  promise  is  determinable 
at  the  promisor's  pleasure." 

§  39.  Offers  and  agreements  of  service  indefinite  as  to  time. 

In  contracts  of  service  when  no  time  of  employment  is 
fixed  by  the  express  terms  of  the  contract,  the  apparent 
intention  of  the  parties  may  be  sought  as  a  question  of  fact 

Citisene'  Brewing  Co.,  254  111.215,98  provided  that  the  raft  w&b"  to  be  re&dy 

N.  E.  263,  where  the  coQtract  in  Uti-  when  com  waa  done."    Thia  was  held 

gation  required  a  brewing  oompuiy  to  too  vague  for  enforcement, 

furnish  beer  without  limitation  of  time,  "  Camig  r.  Carr,  167  Mosa.  544j  46 

the  court  said:  "No  time  being  fixed  N.  £.  117,  35  L.  R.  A.  613,  57  Am.  St. 

during  which  the  agreement  should  con-  Hep.  488;  Gariock  u.  Moti,  etc.,  Co., 

tinue  in  force,  it  was  terminable  at  the  192  Mich.  665,  169  N.  W.  344,  346, 

will  of  either  party.    Davis  c.  Fidelity  Newhall  v.  Journal  Printing  Co.,  lOS 

FireIns.Co.,208IU.  375,  70N.E.369;  Minn.  44,  117  I^  W.  228,  20  L.  R.  A. 

OiT  V.  Ward,  73  HI.  318;  Irish  v.  Dean,  (N.  S.)  899;  Outerbridge  v.  Campbdl, 

39  Wis.  562."    See  also  Ashley  Ac.  Ry.  87  N.  Y.  App.  D.  697,  599,  84  N.  Y.  8. 

Co.  V.  Baggott,  126  Ark.  1,  187  S.  W.  637;  Bailey  v,  8.  8.  Stafford,  Inc.,  179 

649;  Gariock  v.  Mots  Tire  Co.,  192  N.  Y.  App.  D.  811,  166  N.  Y.  S.  79; 

Mich.  665,  159  N.  W.  344,  and  cases  Kenderdine  &c.  Fuel  Co. «.  Plumb,  182 

of  contracts  of  service  in  the  foUowing  Fa.  463,  469,  38  Atl.  480.    See  further 

section.  on  the  general  question  McKdtir.  Chcs- 

"  Baimnan  v.  Binjen,  16  N.  Y.  Supp.  apeake  R.  Co.,  175  Fed.  321,  99  C.  C. 

342,  and  cases  dted.  A.  109;  Willcox  &  Gibbs  Co.  d.  Ewiug; 

'♦  See  Watkins  v.  Davison,  61  Waah.  141  U.  8. 627, 12  Sup.  Ct.  94,  36  L.  Ed. 

662,  112  Pac.  743.  882;  Kaufman  i;.  Farley  Mfg.  Co.,  78 

"  In  Silverthom  v.  Fowle,  49  N.  C.  la.  679,  43  N.  W.  612, 16  Am.  St  Bep. 

362,  a  contract  to  tow  a  raft  of  timber  462. 
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provided  any  circmnstatices  can  be  ehofm  which  tend  to  prove 
that  the  parties  were  justified  in  assuming  as  agfunstone  another 
a  definite  intention  in  regard  to  the  matter."  But  frequently 
no  such  evidence  is  possible,  and  in  its' absence  the  law  of 
England  has  established  the  rule  that  the  hiring  is  to  be  con- 
sidered a  hiring  for  a  year."  And  the  same  rule  has  been 
adopted  in  Canada. "  This  rule,  however,  has  not  been  adopted 
in  the  XJmted  States,  where  it  is  held  that  a  hiring  ind^nite 
as  to  time  is  terminable  at  the  will  of  either  party  and  there- 
fore creates  no  executory  obligations.^  This  has  been  held 
true  even  in  regard  to  offers  and  i^p'eementa  of  service  which 

"  In  Tntteraon  p.  Suffolk  Mfg.  Ck).,      Ala.  427, 2i  So.  108;  Clorkeit.  Ryan,  96 


106  Maae.  66,  68,  the  court  said: 
"There  was  do  exprcae  stipulation, 
atber  writtco  or  oral,  which  fixed  the 
time  for  the  continuance  of  the  em- 
ployment  of  the  plaintiff  by  the  de- 
fendant. That  dement  of  their  con- 
tract depended  upon  the  undrastanding 
and  intent  of  the  parties;  which  could 
be  ascotained  only  by  inference  from 
tbdr  written  and  oral  negotiations,  the 
mages  of  the  busineaa,  the  situation  of 
the  parties,  the  nature  of  the  employ- 
ment, and  all  the  drcumatances  of  the 
case.  It  was  an  inference  of  fact,  to  be 
drawn  only  by  the  jury."  See  aba 
Pfiester  ■>.  Western  Unioa  Tel.  Co.,  282 
HI.  69, 118  N.  E.  407, 40D,  stated  ^^ra, 
IL24. 

"  UOey  V.  Ehrin,  11  Q.  B.  742;  Wil- 
Haiiis  p.  Byrne,  7  A.  &  E.  177;  Beeatoa 
p.  Collyer,  4  Bing.  309.  Cf.  Evans  p. 
Boe,  L.  R.  7  C.  P.  138;  Levy  p.  Gold- 
hill  [1917],  2  Ch.  297.  But  in  the  case 
(d  a  domestic  servant,  by  custom  the 
contract  is  terminable  by  a  month's 
notice  or  payment  of  a  month's  wagee. 
See  Moult  p.  Holliday  [1898],  1  Q.  B. 
125. 

■■  Forlier  p.  Royal  Canadian  Ins.  Co., 
29  U.  C,  0.  P.  353;  Watson  v.  Miller, 
23  U.  C,  Q.  B.  217. 

"Warden  p.  Hinds,  163  Fed.  201, 
90  C.  C.  A.  449, 25  L.  R.  A.  (N.  S.)  629; 
Carke  p.  Stevedore,  etc.,  Co.,  163  Fed. 
a413;lAnibiep.Sk)aBlroiidi&.  Co.,  118' 


Ala.  406,  11  So.  22;  St.  Louis,  etc.,  Ry. 
Co.  V.  Matthews,  64  Ark.  398,  42  S.  W. 
902,  39  L.  R.  A.  467;  Fulkerson  p. 
Weston  Union  Tel.  Co.,  110  Ark.  144, 
161  8.  W.  168;  DeBriar  v.  Mintum,  1 
Csl.  450;  Davidson  v.  Laughlin,  138 
Cal.  320,  68  Pac.  101;  Kansas  Pac.  R. 
Co.  V.  Roberaon,  3  Col.  142;  Parks  p. 
Atlanta,  76  Ga.  S2S;  Phillips  Lumber 
Co.  V.  Smith,  7  Ga.  App.  222;  Davis  v. 
RdeUty  Eire  Ins.  Co.,  208  HI.  376,  70 
N.  E.  369;  Speeder  Cycle  Co.  p.  Teeter, 

18  Ind.  App.  474,  48  N.  E.  695;  Har- 
lodp.  Wyneman,  146  Iowa,  718, 126  N. 
W.  812;  Louisrille,  etc.,  Co.  u.  OSutt, 
99  Ky.  427,  36  S.  W.  181;  Hudson  p. 
Cincinnati,  etc.,  R.  Co.  (Ky.),  154  S. 
W.  47;  McCullough  Iron  Co.  v.  Carpen- 
ter, 67  Md.  554,  11  Atl.  176;  Watson  p. 
Gugino,  204  N.  Y.  635,  98  N.  E.  18; 
Martin  p.  New  York  life  Ins.  Co.,  148 
N.  Y.  117,  42  N.  E.  416  {Cp.  Hotcb- 
kin  p.  GodMn,  63  N.  Y.  App.  Div.  468, 
71  N.  Y.  Supp.  629);  Mihier  p.  Hill, 

19  Ohio  Cir.  Ct.  663;  Roddy  o.  United 
Mine  Workera,  41  OkL  621, 139  I^c 
126;  Ghristenaen  p.  Pacific  Coast  Borax 
Co.,  26  Or.  302,  38  Pac.  127;  Kirk  p. 
Hartmao,  63  Pa.  97,  106;  Coffin  v. 
landia,  46  Pa.  426;  Booth  v.  National 
India  Rubber  Co.,  19  R.  1. 696, 36  AtL 
714;  St.  Paul  F.  &  M.  Ins.  Co.  o. 
UltMight  (Tenn.  Ch.  App.),  48  S.  W. 
131;  St.  Louia  Southwestern  R.  Co.  p. 
Griffin,  106  Tex.  477,  171  S.  W.  703. 
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specify  that  the  employee  shall  receive  a  fixed  sum  for  each 
day,  week,  month,  or  year  of  service.^*  It  would  seem, 
however,  that  in  reaching  this  reeult  courts  had  failed  to 
observe  that  such  a  construction  should,  if  pcesible,  be  put 
upon  the  language  of  parties  who  enter  into  an  ^reement 
as  will  ^ve  rise  to  a  legal  obhgation.**  It  is  true  that  a  hiring 
at  so  much  a  day  does  not  specify  the  lengUi  of  time  that  the 
service  may  endure,  but  it  may  fairly  be  presumed  that  the 
puijes  intended  the  employment  to  last  for  at  least  one  day. 
So  if  the  payment  is  fixed  by  the  week,  month,  or  year.  It 
is,  of  course,  posdble  that  this  mode  of  expression  was  merely 
to  fix  the  rate  of  compensation,  but  in  the  absence  of  evidence 
to  the  contrary,  it  seems  a  f^  presumption  that  the  parties 
intended  the  employment  to  last  at  least  for  one  such  period. 
The  fact  that  they  regarded  it  as  possible  that  the  ^nploy- 
ment  shoxild  continue  beyond  one  period  would  not  prevent 
a  definite  contract  bdng  formed  for  the  first  period;  and  should 
ihe  parties  continue  th^  relation  after  the  expiration  of  the 
first  period,  another  contract  by  implication  of  fact  would 
arise  for  another  mmiUu:  period.  This  view  is  adopted  by 
many  courts  of  high  standing.'*    It  is  believed  these  deei- 

"The  Fokanoket,  ISA  Fed.  Rep.  418,  81  S.  W.  629;  Watson  v.  Gugino, 
241, 84  C.  C.  A.  49  (monthly  payment) ;  201  N.  Y.  535, 98  N.  E.  18  (weekly  pay- 
Warden  0.  Hind^  163  Fed.  201,  90  ment);  Martin  e.  New  York  Life  Ina. 
C.  C.  A.  449, 25  L.  R,  A.  529;  Howard  r.  Co.,  148  N.  Y.  117, 42  N,  E.  418  (yearly 
East  Tennewee  R.  Co.,  91  Ala.  268,  8  aaluy);  Edwards  v.  Seaboard  R.  Co., 
So.  868  (monthly  payment);  (^.  121  N.  C.  490,  28  S.  E.  137  (yearly 
MosB  V.  Decatui  Furnace  Co.,  92  Ala.  salary);  Booth  r.  Natl.  India  Rubber 
269,  9  So.  188,  30  Ant.  St.  Rep.  65);  Co.,  19  R.  I.  696,  36  Atl.  714  (yearly 
Haney  v.  CaldweU,  35  Ark.  156;  salary) ;  Rfioener ».  Wattji,Rittei'i  Co., 
Kansas  Pacific  R.  Co.  v.  Robertaon,  3  73  W.  Va.  342,  SO  S.  E.  839  (monthly 
Col.  142  (yearly  salary);  Orr  t.  Ward,  or  amiual  salary);  Prentiss  u.  Ledyard, 
73  HI.  318  (yearly  salary);  Greer  v,  28  Wis.  131  (yearly  payment);  Koa- 
Arlington  Mills  Mfg.  Co.,  1  Fennewill,  loaki  d.  Kelly,  122  Wis.  6B5, 100  N.  W. 
531,  43  Atl.  609  (yearly  salary);  Mc-  1037;  (but  see  Kellogg  ir.  Citisena'  Ins. 
Gullough  Iron  Co.  V.  Carpenter,  67  Md.  Co.,  94  Wis.  554,  69  N.  W.  362);  Wil- 
554,557,  11  Atl.  176.  ("It  is  also  well  der  e.  United  States,  5  Ct.  of  CUims, 
settled  that  hiring  at  so  much  a  week,  462. 
month,  or  year,  no  time  being  speci-  "  See  v^ra,  {  620. 
fied,  does  not  of  itaelf  make  moie  than  "  Natiimal  L.  Ins.  Co.  v.  Foguson, 
an  indefinite  hiring.)"  Evans  o.  St.  194  Ala.  668,  69  So.  823  (week^  pay- 
Louis,  etc.,  R.  Co.,  24  Mo.  App.  114  ment);  Magarahan  v.  Wright,  83  Ga. 
(monthly  payment);  Harrington  k.  773,  10  S.  E.  684  (monthly  payment); 
Brookman  Com.  Co.,  107  Mo.  App.  Odom  v.  Bush,  126  Ga.  184,  53  S.  E. 
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aioDB  are  sound,  but  however  this  may  be,  certainly  the 
period  fixed  for  the  payment  of  wages  or  salary  is  proper 
for  consideration  in  connection  with  other  incidente.'*  Such 
other  circumstances  may  indeed  lead  the  court  to  construe 
an  agreement  as  a  contract  for  a  definite  term  exceeding  in 
length  the  first  period  for  which  salary  is  payable.'*    Not  in- 


1013  (monthly  payment);  Webb  ii.  Mo- 
Cnnie,  12  Ga.  App.  269,  77  8.  E.  17S 
(weekly  paymoit);  Nicfaola  v.  Coola> 
bma,  10  Mete.  4ti  (monthly  payment); 
(i^.  Mayuard  v.  Royal  Worcester  Corset 
Co.,  200  Man.  1,  4,  86  N.  E.  877); 
Chambiriain  r.  Detnrit  Store  Works, 
103  Mich.  12i,  61  N.  W.  533  (anniul 
salary);  Horn  v.  Western  lAnd  Asaoo., 
32  Miwi.  233  (uinual  salary);  Cap- 
Toa  B.  Strout,  11  Nov.  304  (prioe  "per 
d&y  payable  monthly"  held  monthly 
hiring);  Beach  0.  Mullin,  34  N.  J.  L. 
343  (monthly  payment);  Jones  v. 
Manhattan  Manure  Co.,  SI  N.  J.  L. 
406, 103  Atl.  984  (price  "per  year  pay- 
able month^,"  also  providing  for  000- 
tingent  payments  at  ChrisUnaa  and 
Easter,  Held  yearly  hiring);  Lyons  v. 
Pnae  Piano  Co.,  (N.  J.  L.,  1919)  107 
AtL  66  (weekly  salary,  but  also  oom- 
miaaion  on  annual  sales.  Hekl  to  indi-- 
eate  yearly  hiring);  Gresttng  v.  Musical 
iDstrament  8ak«  Co.,  222  N.  Y.  215, 
118  N.  E.  627  (guaranteed  income  of  a 
certain  amount  per  annum);  Finck' 
ntj  *.  Talmage,  32  a  C.  364,  10  S.  E. 
1083  (wngM  pqnble  monthly  "  at  the 
rate  (rf  S600  a  year"  hdd  monthly 
hirii^;  Young  r.  Lewis,  9  Tex.  73 
(m(»>tldy  payment);  San  Antonio  Ac. 
Ry.  Co.  t>.  Sale  (Tex.  Or.  App.),  31 
S.  W.  325  (monthly  payment) ;  Oone- 
miaar  ■>.  Milling  Co.,  131  Wis.  248, 1 14 
N.  W.  432  (monthly  payment).  So 
in  Catifomia  Civil  Code,  S^IO,  it 
ia  provided  tliat  if  payments  are  made 
at  a  fised  rate,  a  hiring  is  intended  for 
tlie  same  period  in  the  absence  of  ex- 
ptoK  agreement.  And  in  {  2011  it  is 
provided  that  in  the  absoioe  of  agree- 
ment, custom,  or  fixed  rate  of  hiring. 


a  month's  employment  is  presumed. 
TluB  California  legielation  has  been 
copied  in  Mtmt.  Rev.  Codes  (1907), 

15  5280,  5281;  N.  Thk.  It«T.  Codes 
(1905),  S8SB72,  5673;  Okla.  Gen.  St. 
(1908),  {4044;  8.  Dak.  Bev.  Code 
(1908),  iS  1477,  1478.  The  statutw 
of  these  States  also  provide  that  on  the 
tomination  of  one  period  of  service  for 
a  term  thus  implied,  if  the  service  con- 
tinues  without  new  agreement,  another 
term  of  the  same  length  is  presumed. 
See  also  Bimnpiui  p.  Eldwton,  4  H.  L.  C. 
624;  Buckingham  v.  Surrey  &  Hants 
Canal  Co.,  46  L.  T.  (N.  S.)  886;  Foi- 
all  V.  International  I^nd  Credit  O)., 

16  L.  T.  (N.  8.)  637;  Smith  v.  Theo- 
bald, 86  Ky.  141,  146,  5  8.  W.  394; 
Great  NorUiem  Hotel  Co.  v.  Leopold, 
72  HI.  App.  108.  In  oonsidering  the 
Ei^Iish  decisions  cited  above,  it  must 
be  borne  in  mind  that  in  England  an 
indefinite  hiring  is  presumptively  for 
a  year,  and  consequently  a  yearly 
salary  m<9«ly  adds  force  to  &e  general 
presumption. 

"  Evans  v.  Roe,  L.  R.  7  C.  P.  138; 
Folti  t>.  Fuller,  38  App.  D.  C.  139; 
Maynard  v.  Royal  Worcester  Corset 
Co.,  200  Mass.  1,  5,  85  N.  E.  877. 

"In  Pfiester  t>.  Western  Union 
Tel.  Co.,  282  Dl.  69,  118  N.  E.  407, 
409,  the  court  said  of  an  offer  to 
a  baseball  (dayer:  "The  message 
of  the  Milwaukee  Club  to  plaintiff 
did  not  expressly  say  its  oBtx  was 
$300  per  month  for  the  season,  but 
both  that  club  and  the  plaintiff  knew 
tlie  custom  and  practice  of  contracting 
for  the  playing  season  of  some  six 
months,  and  it  will  be  instiled,  in  the 
absence  of  an  eignessed  contrary  in- 
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frequently  an  offer  or  j^reement  attempts  to  specify  the  length 
of  the  hirii^,  but  does  so  in  such  general  language  as  to  raise  a 
question  whether  the  (Sromise  is  too  indefinite  for  enforcement. 
Thus  "permanent"  employment  is  sometimes  promised.* 
This  may  furly  be  held  to  mean  that  the  employee  is 
to  aerve  so  long  as  he  remuns  able  to  do  his  work  properly, 
and  the  emplt^^  continues  to  be  engaged  in  the  business 
to  which  the  hiring  related.*'  So  a  promise  to  work  as  long 
as  the  promisor  is  able,  is  sufficiently  definite.*^  Or  to  work 
as  long  as  a  business  is  carried  on.**  The  fact  that  damages 
may  be  difficult  to  calculate  if  such  a  promise  is  broken  is 
not  an  insuperable  objection.*"  On  the  other  hand,  a  promise 
for  a  "long  engagement"  is  too  indefinite  for  enforcement." 


§  40.  Offers  and  agreements  defining  incomplete!^  the  time 
ai  peiformance. 

Frequently  the  nature  of  an  offer  or  agreement  or  the  sur- 
rounding circumstances  will  indicate  sufficiently  the  time 


tention,  that  it  oontrscted  with  refra^ 
enoe  to  such  known  custom  and  usage." 


"  While  a  contract  providiiig  for  pay- 
ment at  or  for  stated  iaterrab,  may 
create  a  pneumption  that  the  hiring 
was  for  corra^touding  intervals,  the 
circumat&nces  attending  the  particu- 
lar employmmt,  should  be  looked  to 
in  determining  the  length  of  the  em- 
ployment. Smith  V.  Theobold,  88 
Ky.  141,  5  9.  W.  394.  Applying  this 
rule  to  the  facts  in  tliis  case,  we  think 
the  contract,  if  entered  into  had  the 
telf^ram  been  received  and  its  terms 
accepted,  would  have  beoi  for  the 
base  baU  season  of  1912." 

"See  deciraonfl  in  the  following 
note. 

■'Thb  was  so  held  in  Camig  v. 
Cart,  107  Mass.  544,  40  N.  E.  117,  35 
L.  R.  A.  Sie,  57  Am.  St.  Rep.  488.  To 
the  same  effect  are  PennaylvfLma  Co.  v. 
DoUn,  6  Ind.  App.  109,  32  N.  E.  802; 
Harrington  v.  Kansas  City  Ry.  Co.)  60 


Mo.  App.  223.  But  see  omtra  Roddy 
t>.  McGetrick,  49  Ala.  159,  15  Am.  St. 
Rep.  82;  Loid  ■>.  Goldberg,  81  Cal.  590, 
22  Pac.  1126,  IS  Am.  St.  Rep.  8S; 
Davis  V.  FideUty  Fire  Ins.  Co.,  208 
m.  375, 70  N.  E.  359;  Perry  r.  Wheeler, 
12  Bush,  541;  SuUivsn  v.  Detroit,  etc., 
R.  Co.,  135  Mich.  661,  98  N.  W.  756, 
64  L.  R.  A.  673, 106  Am.  St.  Rep.  403; 
Milner  v.  Hill,  19  Oh.  Cir.  Ct.  663; 
Beck  V.  Walkers,  24  Pa.  County  Ct. 
403.  See  also  Christensoi  v.  Pacifio 
Coast  Borax  Co.,  26  Or.  302,  38  Pao. 
127. 

"  JesBUp  V.  Chicago  A  Northwestern 
Ry.  Co.,  82  Iowa,  243,  48  N.  W.  77; 
Kelly  V.  Peter,  etc..  Stone  Co.,  130  Ky. 
530,  113  S.  W.  486. 

"McMullan  t>.  DiddnsoQ  Co.,  63 
Minn7405,  66  N.  W.  631,  663;  Cai- 
ter  Wliit«  Lead  Co.  ii.  Kinlin,  47  Neb. 
409,  66  N.  W.  530. 

N  Camig  IT.  Can-,  167  Mass.  544, 
46  N.  E.  117,  35  L.  R.  A.  &12,  57 
Am.  St.  Rep.  488. 

"  Gray  a.  Wulff,  68  Dl.  App.  376. 
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within  which  performance  of  a  promise  was  understood  to 
take  place  though  no  express  statement  of  the  time  is  made.' 
In  a  few  such  cases,  definite  rules  of  law  have  been  established. 
Thus  ia  a  contract  requiring  mutual  performances,  if  the 
performances  are  capable  of  being  rendered  simultaneously 
the  law  has  established  the  rule  that  they  are  to  be  so  per* 
formed.**  And  therefore  if  the  time  for  the  performance  trf 
one  promise  is  Gxei,  the  time  for  the  counter  p^ormance 
18  also  fixed." 

A  promise  is  not  too  indefinite  for  enforcement  becatise 
of  the  use  of  such  iaexact  words  of  definition  of  the  time  of 
performance  as  "immediately."  **  "As  soon  as  poamble."  " 
"At  once.""   "Forthwith.""  "Directly."  «   "Promptly."** 

Paricer  e.  RawHiiKB,  4  Bing.  280; 
bemum  p.  Ford,  46  Gal.  7,  16;  Louis- 
Tille  Pooldng  Co.  v.  Cnun,  141  Ky. 
379, 132  8.  W.  675;  SkUIman  Hardware  , 
Co.  V.  Davis,  63  N.  J.  L.  114,  20  Atl.  * 
1060;  Dunham  v.  Fettee,  8  N.  Y.  608; 
Zeihen  v.  Smith,  148  N.  Y.  668, 42  N.  K 
1080;  Catlin  v.  Jonee,  48  Or.  168,  86 
Pac.  516,  52  Or.  337,  97  Pac.  546. 
"  Thia  word  was  oongtrued  in  esses 


u.  Sandere,  4  B.  &  C.  Ml; 
I.  Wanm,  53  Ala.  636,  540; 
Herrill  Rimiture  Co.  v.  Hill,  87  Me. 
17, 32,  32  AU.  712;  Hasfcins  v.  Warren, 
115  Man.  614,  633;  Delaware  Trust 
Co.  V.  Calm,  195  N.  Y.  231, 88  N.  E.  63; 
Miner  lithographing  Co.  v.  Mittenthal 
Oi.,  119  N.  Y.  Supp.  1066. 

»  Morton  r.  Lamb,  7  T.  R.  126; 
Withers  v.  B^molds,  2  B.  &  Ad.  882; 


<*  Attwood  v.  Emery,  1  C.  B.  (N.  S.)  was  poanUe  to  the  sell^,  considraing 
110  (the  constnictifni  was  given  that  bis  particular  situation.  It  seefna  this 
as  soon  as  poenble  meant  as  soon  aa      construction  might  be  a  true  one  in 


"Wichita  Mil!  &  BOevator  Co.  p. 
liberal  Elevator  Co.,  243  Fed.  99,  155 
C.  C.  A.  029;  Gec^ia  Agrioultursl 
Wo^a  I*.  Price,  11  Ga.  J^^.  80,  74 
8.E.  716;  Warder  p.  Home,  110  lorn, 
285,  81  N.  W.  691;  Fiaher  n.  Boynton, 
87  Me.  395,  32  Atl.  995;  Sharp  v, 
Johnston,  3  I^naing,  620,  41  How.  Pr. 
400;  Dinger  Co.  v.  Blumbet^,  134  N.  Y. 
Supp.  Ills,  76  N.  Y.  Misc.  432; 
Lewis  V.  Hojer,  16  N.  Y.  Supp.  534 
Sooner  than  a  reasonable  time); 
Victor  Safe  Co.  ».  CNeU,  48  Wash. 
176,  93  Pac.  214.  See  also  Iteg.  ■>. 
Rogers,  3  Q.  B.  D.  28. 

"  Roberta  v.  BreU,  11 H.  L,  Caa.  337 
(not  immediatdy,  but  within  a  reason- 
able time);  Biugeae  s.  Boetefeur,  7  M. 


&  G.  481,  494  (with  aU  possible  celer- 
ity); Kenney  o.  Hutchinson,  6  M.  & 
M .  134  (as  BOOD  as  reasonably  possible). 
See  also  Hyde  v.  Watts,  12  M.  ft  W. 
264;  Boyee  ir.  Blu<^  13  C.  B.  652; 
Hudson  B.  Hill,  43  L.  J.  C.  P.  (N.  8.) 
273;  FuTber  v.  Cobb,  18  Q.  B.  D.  494; 
Staunton  v.  Wood,  16  Q.  B.  638  (goods 
to  be  delivered  "forthwith,"  price  to 
be  paid  withjn  "fourte«i  days" — 
forthwith  held  to  mean  lese  than  four- 
teen days);  Anderson  v.  Goff,  72  CaL 
65,  13  Pac.  73,  1  Am.  St.  Rep.  34  (aa 
800Q  as  reasonably  possible). 

•>  Duncan  t>.  Tophan,  8  C.  B.  22S 
(sooner  than  a  reasonable  time,  but 
not  "inatanter"). 

X  Soper  V.  Creighton,  93  Me.  564, 
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"All  convenient  speed."  *  "Shortly.""  IVequently  the  time 
stated  in  a  promise  is  qualified  by  the  use  of  the  word  "about." 
This  will  not  render  the  prom^  too  indefinite  for  enforce- 
ment. The  meaning  must  be  conslrued  with  reference  to 
the  particular  circumstances  of  the  case.**  But  a  promise 
to  pay  S900  "in  monthly  instalments"  without  indication 
of  their  numbers  or  amount  is  so  indefinite  that  it  can  be  con- 
strued only  as  a  promise  to  pay  in  a  reasonable  time.^  And 
a  promise  to  continue  a  bu^ess  as  long  as  it  is  profitable 
or  pays  expenses,  is  too  Indefinite  for  enforcement.^*  So  a 
promise  to  renew  the  plaintiff's  notes  "until  such  time  as  the 
improvem^it  in  the  business  situation  should  enable  h™  to 
proceed  in  business  without  such  assistance,"  is  merely  "a 
hopeful  encouragement  sounding  only  in  prophecy,"  ^  and  a 


idating  to  the  sale  of  goods  in  Woonlg 
e.  Miller,  66  lom,  168, 7  N.  W.  484,  3ft 
Am.  Rep.  170  (eight  dajs  held  too 
kte);  Rho&des  v.  Cotton,  90  Me.  453, 
38  Atl.  367  (seventeen  d&ya  b^  too 
lata);  Rommel  v.  Wing&t«,  103  Maw. 
327,  (nine  days  held  too  late).  See 
mlso  McConniok  Co.  ».  Brower,  88 
Iowa,  007,  66  N.  W.  537;  Neldon  i>. 
Onitb,  36  N.  J.  L.  148.  In  the  caae 
hat  cited  it  was  held  that  the  word 

aome  ciwmb  and  not  in  others);  Hy- 
dtauljc  En^aeering  Co.  v.  McHaffie,  4 
Q.  B.  D.  670;  Egan  v.  Barclay  Fibre 
Co.,  61  Fed.  Rep.  627;  Tutta  v.  Mc- 

46  AU.  840,  74  Am.  St.  Rep.  375 
(ahipment  ordered  by  the  seller  from 
a  distant  place  involving  trtuuit  of  a 
month,  not  oomj^ance  with  order  for 
"prompt  ahipmemt");  Brewer  o.  Lep- 
man,  127Mo.  App.eOS,  106  S.W.  1107; 
Tbbiaa  t>.  Liseberger,  105  N.  Y.  404, 
12  N.  E.  13,  59  Am.  Rep.  609  (means 
immediately,  or  at  once).  See  also 
Elliott  V.  Lord,  48  L.  T.  (N.  S.)  542, 
Doxey  v.  Coates,  181  N.  Y.  App.  D. 
207,  168  N.  Y.  8.  76. 

•>  Gill  V.  Browne,  63  Fed.  Rep.  394, 
8  C.  C.  A.  573. 


"immediate"  might  be  ex[datned  by 
custom  as  meaning  even  so  late  a  time 
as  the  next  month.  The  word  is  con- 
strued in  cases  other  than  in  the  law  of 
sales,  in  Pybus  p.  Mitford,  2  Lev.  75, 
77;  Thompson  v.  Gibson,  8  M.  &  W. 
281;  Ho^ins  17.  Gordon,  3  Q.  B.  466; 
Alexiadi  v.  Robinson,  2  F.  &  F.  679; 
Webster  v.  Appleton,  62  L.  T.  (N.  S.) 
704;  Reg.  v.  Berkshire  Justices,  4  Q.  B. 
D.  469. 

Clure,  40  Iowa,  317;  Childs  t>.  Omaha 
Paraphernalia  House,  80  Neb.  673,  114 
N.  W.  941 ;  National  Cash  Register  Co. 
V.  Brainsan,  37  R.  I.  462,  93  Atl.  645. 

'"  Cincinnati  Glass  Co.  v.  Stopbeaa, 
3  Ga.  App.  766,  60  S.  £.  360. 

"  Bee  Smiley  v.  Barker,  83  Fed.  Rep. 
684,  28  C.  C.  A.  9;  CampbeU  Printing 
Press  Co.  v.  Mush,  20  Colo.  22, 36  Pac. 
799. 

»  Eannan  v.  McNickle,  82  Cal.  122, 
23  Pac.  271. 

"  Pulliam  V.  Sehimpf,  109  Ala.  179, 
19  So.  438.  See  also  Davie  v.  Mining 
Co.,  93  Mich.  491,  53  N.  W.  625,  24 
L.  R.  A.  357. 

"HaU  D.  First  National  Bank,  173 
Man.  16,  63  N.  E.  164,  44  L.  R.  A. 
319,  73  Am.  St.  Rep.  266. 
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promise  to  "extend  an  obligation  until  a  specified  bank  shall 
resume  business,"  has  also  been  held  too  indefinite  for  en- 
forcement,^ but  this  decision  seems  questionable. 

§  41.  Offers  and  agreements  indefinite  as  to  price. 

It  is  by  no  means  uncommon  for  those  who  offer  or  agree 
to  employ  others,  or  to  buy  goods,  to  make  no  statement 
as  to  tiie  wages  or  price  to  be  paid.  The  law  invokes  here  (as 
likewise  where  an  agreement  is  ind^nite  as  to  time)  the  stand- 
ard of  reascmableness.  Acctmiingly  the  fair  value  of  the  services 
or  property  is  recoverable."  Sometimes,  however,  the  terms 
of  a  pjTomise  exclude  the  supposition  that  the  reasonable 
or  market  price  was  intended.  In  such  a  case  no  contract 
can  arise.^  Thus  a  promise  may  attempt  to  define  the  price 
but  do  so  too  indefinitely  for  enforcement,  as  by  such  words 
as  "Not  exceedii^  $300  a  week,"*  the  cost,  plus  a  "nice" 
pn^t,"  a  division  of  profits  "upon  a  very  liberal  basis,"" 
"a  reasonable  amomit  from  the  profits,"  **  "a  portion  "  of  the 


*  Ataktrom  v.  Fitipatrick,  17  Mont. 
TOS,  42  Fac  7fi7. 

'  lUuBtratioiis  of  this  rule  in  agree- 
ments for  servioes  may  be  found  in  the 
following,  among  other  deciBions: 
Miller  v.  Balleiino,  136  Cal.  666,  67 
Fac  1046,  68  Pac.  600;  Clark  «.  Clark, 
46  Cotuk.  686;  Rowell  v.  Bmb,  87  Conn. 
157,  87  AU.  365;  Wella  v.  Haynes,  101 
Ga.  841,  62  8.  E.  968;  Loclnrood  o. 
Rotibina,  12S  Ind.  308,  25  N.  E.  46S; 
dark  r.  ElbwOTth,  104  la.  442,73  N. 
W.  1023;  Norwood  v.  L$Mavp,  178 
Man.  208,  59  N.  E.  660;  Selorer  v. 
byaDt,  54  Minn.  434,  56  N.  W.  68,  21 
L.  R.  A.  418,  40  Am.  8t.  Rep.  340; 
Swift  P.  Johnson,  175  Mo.  Atqi.  660, 
158  S.  W.  96;  Randall  v.  Packard,  142 
N.  Y.  47,  SaN.  E. 823;  Perkins D.  Uas- 
Imnick,  156  Pa.  494,  26  AU.  696; 
Standard  Printing  Co.  v.  Publishing 
Co.,  87  Wia.  XZT,  68  N.  W.  238;  Mc- 
Namais  o.  McNomats,  108  Wia.  613, 
84  N.  W.  901. 

Uhistratione  of  the  rule  in  nsard  to 
the  ptvx  of  goods  will  be  found  in  the 
fbUowiug  decitdona:  Aoebal  v.  Levy, 


10  Bing.  376;  Hoadly  v.  M'Laine,  10 
Bing.  482;  Valpy  v.  Gibson,  4  C.  B. 
837,  864;  Shealy  o.  Edwards,  73  Ala. 
175,  49  Am.  Rep.  43;  Greene  r.  Lewis, 
86  Ala.  221,  4  So.  740,  7  Am.  St.  Rep. 
42;  McEwen  v.  Morey,  60  Bl.  32;  Jen- 
kins c  Richtuilson,  6  J.  J.  Manh.  441, 
22  Am.  Dec.  82;  Taft  v.  Travis,  136 
Mass.  95;  Lovejoy  ti.MLchela,.88  Mich. 
16,  49  N.  W.  001,  13  L.  R.  A.  T7Q; 
Stout  v.  Caruthersville  Hardware  Co., 
131  Mo..App.  520, 110  S.  W.  610;  Liv- 
ingston t>.  Wagner,  23  Nev.  53,  42  Pao. 
290. 

"Van  Neeuwen  n.  Swanaon,  121 
Minn.  250,  141  N.  W.  112. 

*•  United  Press  v.  New  York  Prcas 
Co.,  164  N.  Y.  406,  58  N.  E.  527,  53 
L.  R.  A.  288. 

*°  Gaines  c.  R.  J.  Reynolds  Tobacoo 
Co.,  163  Ky.  716,  174  S.  W.  482. 

"  Butler  0.  Kemmerer,  218  Pa.  242, 
67  Atl.  332  See  also  Geoi^  Cane 
Products  Co.  V.  Com  Products  Re- 
Sning  Co.,  141  Ga.  40,  80  8.  E.  318. 

"  Canet  u.  Smith,  86  N.  Y.  Misc. 
99,  149  N.  y.  8.  101. 
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promisor's  estate, "  "a  part  of  the  money,"  "  "to  reduce 
tiie  rent,""  "a  due  allowance,'"*  "money  to  enable  them 
to  carry  on  their  business,"  "  "good  wages,"  "  "  the  average 
price.""  These  have  been  held  too  indefinite  for  enforcement. 
But  a  promise  that  another  shall  be  "well  paid  "  may  be  en- 
forced as  a  promise  for  reasonable  comprauation.*"  And  a  price 
qualified  by  a  guarantee  against  decline  of  market  prices  of 
competitive  goods  prior  to  the  time  ftn-  performance  of  the 
contract  is  sufficiently  definite."  And  a  promise  for  services 
that  a  testator  would  leave  the  promisee  "full  and  plenly 
after  he  was  gone  so  that  she  need  not  work  "  was  enforced 
as  an  obligation  to  leave  an  amount  sufficient  to  buy  an  an- 
nuily  tiiat  would  support  the  promisee  in  the  mode  of  life 
to  which  she  had  been  accustomed.'^  A  promise  to  bequeath 
"as  much  as  to  any  relation  on  earth  "  was  held  too  indefinite 
by  the  same  court; "  but  it  would  seem  wrongly  fw  a  stand- 
ard is  furnished  by  the  terms  of  the  promise  which  can  be 
applied  with  exactness.**  Even  a  promise  to  an  injured  work- 
man that  in  case  he  failed  to  recover  his  health  within  six 
weeks  the  employer  would  "make  it  right "  was  held  not  too 
indefinite.*' 

1.  §  42.  Offers  and  agreements  indefinite  as  to  woA  or  proper^ 
\»  to  be  given. 

As  a  promise  may  insufficiently  specify  the  price  to  be  paid, 
so  the  consideration  for  which  the  price  is  to  be  paid  may  be 

"WaJl'B  Appeal,  til  Pa.  460,  5  AtL  f'Solta  p.  Leedom  ft  WoiraU  Co., 

220,  fie  Am.  Rep.  288.  252  Fed.  133,  164  C.  C.  A.  Z4fi. 

H  Burney  e.  Jonn,  140  Ga.  758,  79  "  Thompaon  t>.  Stereiu,  71  Pa.  161. 

8.  E.  S40.  •■  Graham  t>.  Graham's  Exeouton, 

"  Smith  V.  Ankrim,  13  S.  &  R.  30.  34  Pa.  475. 

o/n  re  ViD<%  [189^,  2  Q.  B.  478.  "So  hdd  in  SylveBter'i  Caae,  Top. 

"  Erwin  V.  Erwin,  25  Ala.  230.  ham,  148. 

"Faiiplay     Schcwl     Township    v.  "Brennan  v.  Emplo3ren'  liability 

O'Neal,  127  Ind.  96,  26  N.  E.  686.  Aanir.  Corp.,  213  Mass.  365,  100  N.  E. 

••Dea  Moines  Wat^  Works  Co.  e.  632.    Hammond,  J.,  Bud:  "The  juiy 

City  of  Dea  Moines,  95  Iowa,  348,  64  might  have  foimd  that  under  the  cir- 

N.  W.  260.    Perhaps  the  court  was  too  cumatances  the  words 'make  it  ri^t' 

strict  in  this  case.  meant  that  in  the  contingency  named 

•°  Davis  V.  Teacbout,  126  Mich.  135,  the  plaintiS'B  intestate  should  have 

86  N.  W.  475,  86  Am.  St.  It«p.  531.  fair  compensation  paid  to  him  in  money 

8e«  abo  Levitt  «.  Miller,  64  Mo.  App.  for  the  injuriee  suffered  by  him.  .  .  . 

147.  The  promise  is  not  vmd  on  the  ground 


§  42  HAKINO   OF   OFFERS  69 

left  equally  uncertain,  and  in  such  a  case  it  is  not  usually 
po6fflble  to  invoke  the  standard  of  reasonableness  in  order 
to  give  the  promise  sufficient  definiteness  to  make  it  enforce- 
able, niustrations  of  such  indefiniteness  are  as  follows:  A 
promise  to  give  the  buyer  of  a  horse  in  a  certain  contingency 
"the  buying  of  another  horse;"  "  a  promise  to  mine  and  de- 
liver all  "the  outcrop  "  on  certain  lands.*^  A  reservation  of 
"the  necessary  line  for  making  a  railway;"  "^  a  promise  to 
sell  as  many  cross-ties  as  it  is  possible  to  accumiilate  at  a 
certain  point  for  12  mont^  were  held  not  sufficiently  certain."" 
Likewise  a  promise  to  erect  buildings  where  the  dimen- 
sions and  plans  are  not  ^Kcified,^  or  which  refers  to  plans 
and  specifications  as  a  part  of  a  contract  though  no  plans  and 
specifications  are  attached.^^  So,  to  erect  "a  permanent  and 
first-class  hotel "  in  consideration  of  a  promise  of  a  railway 
"to  maintain  and  support  the  hotel  by  the  patronage  of  its 
road;"  ^*  a  promise  to  sell  hank  stock  which  did  not  specify 
whether  the  stock  was  to  be  part  of  the  original  issue  or  part 
of  the  stock  as  afterwards  increased; ""  or  to  buy  all  the  ti^ 
of  certain  grades  t^t  the  plaintifFs  "may  be  able  to  purchase 
or  make,  up  to  200,000  ties,  commencing  on  this  date  and 
ending  June  1,  1911";  ''*  a  promise  to  leave  a  business  to  the 
promisee  if  he  should  "attend  to  the  business";"  or  to  give 
100  acres  of  land  "for  services  to  be  rendered,"  "  or  to  give 

that  it  ia  too  indefinite.    Juries  are  tiooB  will  not  invalidate  an  agreement 

omstantly    solvisg    such    problems."  if  proviaion  is  made  for  detennining 

Of.  Bird  r.  J.  L.  Prescotb  Co.,  89  N.  J.  the  oompeiwation  for  such  variations 

L.S91.99AtL380.  United  States  v.  McMullen,  222  U.  S. 

«  Gutfaing  ■>.  Lynn,  2  B.^  Ad.  232.  460,  66  L.  Ed.  269,  32  S.  Ct.  128. 

" BkwB-Sheffield  Co.  v.  Payne,  186  "Hart  f.  Georgia  t 

Ak.  341,  M  So.  617.  Ga.  1: 

**PeKrMi>.  Watts,  L.  R.  20 Eq.  492.  "Feore  v.  Avent,  4  Ala.  App.  S51, 

•■Amerieui  lie  &  Timber  Co.  v.  fi8So.727. 

Naylor  LumlxT  Co.,  190  Ala.  319,  67  "  Hudacm  i>.  Browning,  264  Mo.  58, 

So.  246.  174  8.  W.  393;  but  see  Mitohell  Taylor 

»  Bisainger  p.  Prince,  117  Ala.  480,  Tie  Co.  o.  Whitaker,  168  Ky.  651,  166 

23  So.  67.  Bee  also  American,  etci,  Co.  8.  W.  193;  Ayer  &  Lord  Tie  Co.  v. 

«.  ftidge  Co.,  29  Oi«.  649,  48  iPao.  CBannon,  164  Ky.  34,  174  8.  W.  783. 

138.  "  Purves'  Estatej  106  Pa.  438,  46 

"  Almine  d.  King,  92  111.  Ai^.  276.  AU.  369. 

Bat  see  Bonaid  Gloekler  v.  Can,  72  '•Sherman  o.  Kitsmiller,  17  8.  &  R. 

W.  Va.  720, 79  S.  E.  732.   And  a  power  4G.    See  also  Brigp  c.  Morris,  244  Fa. 

Raenod  to  vary  plana  and  spedfica-  139,  90  Atl.  SS2. 
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a  younger  brother  "a  good  educatitm"  and  "to  fit  him  for 
a  lawyer";"  or  "to  give  employment"  without  specifying 
its  natitre  or  compensation; "  or  to  give  plfuntiff  a  "job  for 
life"  or  so  long  as  the  defendant  remained  in  bn^ess; "  or 
to  assist ' '  to  make  a  success  of  a  business  ";"  are  all  too  vague." 
On  the  otiker  side  of  the  line,  a  promise  to  execute  a  deed 
"with  usual  covenants,"  "  or  to  sign  a  lease  in  the  form  "usual 
in  the  locality,"  '*  or  to  act  as  exclusive  agent  and  use  one's 
"  best  ^orts  ";"  or  to  subscribe  for  stock  of  a  sufficient  amount 
not  in  excess  of  $19,000,  to  provide  a  corporation  with  suf- 
ficient working  funds  and  capital  '^  have  been  sustained. 

Nor  need  a  contract  for  the  sale  of  goods  define  their  qu^ty. 
Merchantable  goods  of  the  kind  promised  are  required  tol  ' "' 
such  a  contract;*  and  a  promise  of  a  piece  of  land  toJ 
plaintiff  if  he  married  the  promisee's  daughter  and  was  "g 
and  kind"  to  her,  was  enforced.'^  M 

§  43.  Offers  and  agreements  where  the  promisor  retains  an 

option. 

One  of  the  commonest  kind  of  promises  too  indefinite  for 

legal  enforcement  is  where  the  promisor  retains  an  unlimited 

right  to  decide  later  the  nature  or  extent  of  his  perfcmnaace. 

Ti  Bumpna  c.  Bumpus,  63  Mich.  346,  **  Scholti  v.  Northweeteni  Mutual 

19  N.  W.  29.  Life  Ins.  Co.,  100  Fed.  573,  40  C.  C.  A. 

"Slutw*.01usWorke,S2N.J.Uw,  656.    C^.  Meixel  o.  Mmel,  1«1  N.  Y. 

7, 18  AU.  W6.  App.  Div.  518,  146  N.  Y.  Supp.  687, 

n  Ingram-Day  Lumber  Go.  v.  Rod-  wheie  it  seems  oroneously  ua  agree- 

gers,  105 Miss. 244, 62 So. 230.  Seealso  ment  to  give  "a  proper  and  sufficient 

Bird  f.  J.  h.  Preacott  Co.,  89  N.  J.  L.  mortgage  to  secure  specified  Adranoeg  " 

691,  99  Atl.  380.    But  oompue  Texaa  was  held  too  indefinite. 

Cent.  R.  Co.  i>.  Eidredge  (Tex.  Civ.  "  Emerson  c.  Pacific    Coast,    etc., 

App.),  155  S.  W.  1010,  where  it  was  Packing  Co.,  96  Minn.  1,  104  N.  W. 

held  that  a  promise  to  employ  for  life  673,  1  L.  R.  A.  (N.  8.)  445,  113  Am. 

was  not  too  indefinite,  though  neither  St.  Rep.  603.     See  also  Marin  Water 

the  character  of  the  services  nor  the  A  Power  Co.  v.  SausiJito,  168  Cal.  587, 

oofflpensation  wss  fixed,  after  the  em-  143  Pao.  767. 

ployee  h&d  worked  for  some  years  "  Sanders  v.  Bunaby,  161  N.  Y.  8. 

without  dispute  imder  the  agreement.  680, 166  N.  Y.  App.  Div.  274. 

••Sutliff  V.  Seidenbwg,  182  CaL  63,  o^nutley  v.  Wiliingham,  176  AIa. 

64  Pac.  131,  460.  264,  67  So.  816. 

•>  See   also    MoCaw    Mfg.    Co.    g.  "  Winslow  v.  White,  163  N.  C.  2^ 

Fdder,  116  Ga.  408,  41  S.  E.  664.  79  8.  £.  268. 

••  Hart  V.  Hart,  18  Ch.  Div.  67<^  684. 
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This  unlimited  choice  in  effect  destroys  the  promise  and  makes 
it  merely  illitsory."  Thiis  aa  agreement  to  pay  such  wages 
as  thB  employer  wishes  is  invalid."  Thoi^  an  agreement 
to  pay  such  wages  as  the  employer  conmders  "  right  and  proper" 
is  not  too  micertain,"  since  perfonnance  of  such  a  promise 
doee  not  leave  the  promise  free  to  do  as  he  may  choose.  He 
must  in  good  faith  make  an  honest  estimate  of  what  is  proper. 
On  the  other  hand  a  promise  that,  if  satisfied  with  the  promisee 
as  a  customer,  the  pipmisor  "would  favorably  consider  "  an 
apjdieatiou  to  renew  a  subsistang  contract,  may  be  kept  and 
yet  leave  the  promisor  free  to  exercise  such  choice  as  he  wishes; 
and,  therefore,  is  too  indefinite.*'  So  a  promise  to  employ 
ler  to  do  such  work  as  the  employer  "may  assiga  to  him, 
J  time  to  time,  -such  services  to  continue  only  so  long  as 
Bactoiy  to  the  employer  "  is  also  too  indefinite.*'  So  a 
■  dispense  with  the  building  of  a  switch  "so  Icmg 
I  the  promisor,"*^  a  promise  to  leave  by  will  "a 
share  "  of  the  testator's  fortune  '*  or  "a  child's  part,"  '*  or  that 
a  daughter  should  "be  noticed"  in  the  testator's  will,** 
and  a  promise  to  ^ve  an  increase  in  salary  and  an  interest 
in  the  profits"  are  all  illusory  and  unenforceable.  On  the 
oihsF  hand,  a  promise  to  pay  for  the  n^otiation  of  "a  satis- 
factory lease,"  •*  a  promise  to  give  "the  first  refusal "  of  cer- 
tain property  "  a  promise  that  if  the  pronusee  did  such  business 

■  "Nullft  promiwiB  potest  oonaistere  *■  Sydiok  t>.  Baltdmore  A  O.  R.  R. 

que  ex  Tolimtate  promittentiB  statum  Co.,  17  W.  Va.  427. 

eaiHL"     Dig.  45,  1,  de  verb.  obL  108,  *>  pyujn&  p.  ElakuB  [1900],  1  Ch.  33L 

{ 1.    In  n  Chariee  Wacker  Co.,  244  ••  SylvMtw's  Case,  Foph.  148;  Wood 

Fed.  483.  v.^vaiis,  113  01. 1S6,  56  Am.B^.tiW. 

"Robcrtflp.  8inHh,4H.  &N.  316;  ■•Mocvhouae  i>.   Golvio,   16  Beav. 

Golf,  etc,  Hy.  Co.  p.  mnton,  7  Tex.  341. 

Ctr.  Aw-  fi7,  28  S.  W.  77a  "  Mackmtoah  v.  EuDbaD,  101  N.  Y. 

•*  Butler  0.  Winona  MiU  Co.,  28  Minn.  App.  Div.  494,  92  N.  Y.  Supp.  132. 

205,  »  N.  W.  697,  41  Am.  Rep.  277.  ••  MulMy  p.  Greenwood,  127  Mo. 

See  also  Bryant  c.  Fli^t,  6  M.  &  W.  138,  29  S.  W.  lODl,  48  Am.  Rtqi.  613. 

114;  Tnmant  o.  E^woett  (Tex.  Civ.  See  also  cases  where  the  pntmiBee'a  ut- 

App.),  65S.  W.  611.  isfaction  is  bargained  for. 

■*  Hcmtreal  Gas  Company  jr.  Vaaey  *■  Mancheeter  Ship  Canal  Con^iany 

[aWOI,  A.  C.  696.  p.  Racecourse  Co.  11901],   2  Ch.  37. 

"Yogel  V.  Fekoc,  167  BL  339,  42  Theae  words  were  oonstrued  to  mean 

N.  E.  386,  30  L.  R.  A.  491.    See  also  that  such  a  price  should  be  fixed  l^tiu 

Goff  p.  Saxon,  174  Ky.  330,  102  S.  W.  promisor  aa  he  was  willing  to  aooept 

3iL  bom  other  buyers. 
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as  agent  for  the  promisor,  as  the  latter  might  "reasonably 
CTpect,"  the  agency  contract  would  be  renewed; '  a  pronuse 
to  deliver  as  many  ties  as  the  promisor  could;  *  a  promise 
to  convey  a  lot  of  ten  acres  out  at  a  specified  80  acre  lot  "aver- 
aging in  value  and  quality  with  the  whole," '  are  sufficiently 
'^  de&ute.  It  should  be  noticed  further,  that  a  promise  is  not 
too  indefinite  because  it  reserves  to  the  promisor  the  right 
to  choose  which  of  two  or  more  performances  he  will  render. 
The  damage  to  which  the  promisee  would  be  entitled  in  case 
of  breach  of  such  a  promise  would  be  based  on  the  least  val- 
uable of  the  alternative  performances.*  It  is  only  where  the 
option  reserved  to  the  promisor  is  unlimited  that  his, promise 
becomes  illusory  and  incapable  of  forming  part  of  a  l^al 
obligation.  A  promise  to  give  such  one  of  a  thousand  specified 
things  as  the  promisor  may  choose  cannot  be  enforced  spe- 
cifically, but  it  is  not  too  indefinite  to  have  a  clear  meaning, 
and  the  promisee's  damages  would  be  the  value  of  the  least 
valuable  of  the  thousand  things.'  So  a  promise  to  perform 
whenever  within  five  years,  the  promisor  may  wish.'  But  a 
promise  to  give  anything  whatever  which  the  promisor  may 
choose,  or  to  do  or  pve  something  whenever  the  pronusor 

I  WortUngton  c.  Beeman,  91  Fed.  questioned    whether    these    pmmaee 

Rep.  232,  33  C.  C.  A.  476.  should  not  have  been  intenncted  as 

*  Ayes'  &  Lord  Tie  Co.  n.  O'Bannon,  agreemente  to  convey  the  worst  five 

164  Ky.  34,  174  8.  W.  783;  Hudson  e.  acreeor  865/100  acreswbichthe  prom- 

Bnwidng,  264  Mo.  68,  174  S.  W.  393.  isor  might  select.     8o  oonBtnied  the 

But  see  Haselhuist  Iiumber  Co.  v.  promisea,  though  not  capable  of  spedfio 

Mercantile  Ac.  Co.,  160  Fed.  191.  enforcement,  would  not  be  too  indefi- 

■  Burgon  v.  Cabume,  42  Minn.  267,  nite  to  create  a  legal  obligation, 

44N.W.118.  See  also  Brown  v.  Mun-  'Seevi/ra,  S  1407. 

ger,  42  Minn.  482, 44  K.  W.  519,  where  •  Ibid. 

a  promise  to  convey  320  acres  of  good  'llkus   in    Troy    Fertilim  Co.  e, 

tillable  land  in  Dakota  within  nine  Logan,06  Ala.619, 12So.712,aprom- 

miles  of  a  railroad  station  was  held  ise  to  employ  a  person  from  a  date  not 

sufficiently  definite.     Cp.  Nippolt  p.  lat«'  than  a  apeoi^ed  future  d^,  the 

Ktunmon,  39  Minn.  372, 40  N.  W.  266,  precise  day  to  be  fixed  by  the  on* 

where  a  inomise  to  convey  five  acres  ployer,  was  held  not  too  indefinite  for 

out  of  lot  3,  which  contained  a  larger  enforcement.    In  Dingley  e.  Oler,  117 

number,    was    held    too    indefinite.  U.  S.  490,  S 8.  C.  850, 29 L.Ed.  984,  the 

Brockway  v.  Frost,  40  Minn.  155,  41  promisors  bad  bound  themeelves  to 

N.  W.  411,  where  a  promise  to  convey  deliver  a  specified  quantity  of  ice  at 

8  66/100  acres  out  of  a  larger  tract  was  such  times  during  the  ensuing  eeuoD 

held  similarly  too  indefinite.    It  may  be  as  they  mi^t  deot. 
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pleases,  ia  illmory,  far  such  promises  would  be  satisfied  by. 
giving  something  so  infinitely  near  nothing  or  by  p^ormance 
BO  infinitely  postponed  as  to  have  no  calculable  v^ue.  Fasc 
the  same  reason  if  one  party  to  an  ^reement  reserves  an 
unqualified  right  to  cancel  the  bargain  no  legal  rights  can 
arise  from  it,  while  it  remains  executory.'  Likewise,  also, 
an  order  taken  by  a  travelling  salesman  will  not  immediately 
create  a  contract  if  confirmation  by  the  salesman's  principal  is 
eqiressly  or  impliedly  made  a  term  or  condition  of  the  agree- 
ment." Nor  will  a  contract  arise  from  an  offer  or  agreement 
which  by  its  terms  is  "subject  to  alterations."  *  But  an  agree- 
ment not  to  practice  medicine  in  a  certain  place  "unless  forced 
to  by  some  unforeseen  circumstances  "  was  held  enforceable.'" 
And  so  a  promise  "subject  to  all  unavoidable  or  unforeseen 
causes."  "  The  difficulty  with  illusory  promises  may  be  two- 
fold, indefiniteness  and  insufficiency  of  consideration.  If  defi- 
nite enough  to  be  interpreted  plainly,  but  giving  the  promisor  an 
unlimited  option,  such  a  promise  may  be  assented  to  by  the  par* 
ties  but  win  not  serve  as  consideration  for  a  counter  promise.  ^* 

$  44.  Offers  and  agreements  in  which  the  promisee  is  given 
an  option. 
An  unlimited  option  given  to  the  promisee  is  theoretic^y  not 

'Velie  Motor  Car  Co.  v.  Kopmeier  cause."     Oakluid  Motor  Car  Co.  c. 

Motor  Co.,    IM   Fed.  324;   EUis  i>.  Indiana  Automobile  Co.,  201  Fed.  199, 

Dodge,  237  Fed.  860.    See  also  cases  121  C.  C.  A.  319.    ButseetVra,  jeOn., 

dted  mfra,  { fiS,  d.,  and  Toledo  Com-  as  to  damagee  which  may  arise  from 

pating  Scale  Co.  e.  Stephens,  96  Ark.  the  exercise  of  a  right  of  cancellation. 

eOS,  132  S.  W.  926.    But  where,  as  in  ■  Cable  Co.  e.  Hancock,  2  Ga.  App. 

White  o.  MeCuna^,  74  W.  Va.  116,  73,  58  8.  E.  319;  American  Publishing 

81  S.  E.  720,  the  right  of  cancellation  &c.  Co.  p.  Walker,  87  Mo.  App.  503; 

ma7  oot  be  exercised  arbitoarily,  but  Senner  &  Kaplan  Co.  v.  Geta  Mills,  185 

miljr  in  the  exercise  of  the  judgment  of  N.  Y.  App.  D.  562,  173  N.  Y.  S.  206; 

the  prtHuisor  as  a  fiduciary  for  others,  Thomas  Mfg.  Co.  v.  Lyons,  29  S.  Dak. 

the  reservation  of  the  ri^t  does  not  600,  137  N.  W.  340;  Waco  Mill  Go.  o. 

prerent  the  existence  of  a  contract.  AUis-Chalmers  Co.  (Tex.  Civ.  App.), 

Id  Cummer  v.  ButtA,  40  Mich.  322,  29  109  S.  W.  224.  - 

Am.  Rep.  530,  either  party  was  given  •  Maya- o.  McOreery,  119  N.Y.  434, 

the  rig^t  to  terminate  an  agreement  23  N.  E.  1045. 

'tor  good  cause."    It  was  held  that  "iRyan  ».  Hamilton,  206  HI.  191, 

any  revocation  made  in  good  faith  by  68  N.  E.  781. 

atlKf  party  waa  efleotiial.     And  so  "  Shadbolt,  eto.,  Boyd  Iron  Co.  t>. 

•rboe  an  agreement  iCMTVed  a  right  TopUff,  86  Wis.  513,  55  N.  W.  854. 

to  each  pai^  to  tomiifiate  it  "for  just  "  See  Ht/ru,  {  104. 
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as  deetnictive  of  the  validity  of  the  promise  as  such  an  optaon 
givoi  to  the  promisfH-.  Certfunly  the  promise  is  not  illusory 
where  the  optian  is  ipven  to  the  promisee;  that  is,  it  does 
not  ful  by  ite  very  terms  to  promise  ai^thing,  as  is  the  case 
where  the  proinisfu-  retains  an  unlimited  option.  Nor  is  there 
objectionable  indefiniteness  ednce  a  means  is  provided  (the 
promisee's  election)  for  determining  the  precise  thing  which 
the  promisor  is  to  do.  Such  difficulty  as  exists  is  ihe  opposite 
from  that  where  the  promisor  retains  the  choice.  So  much 
is  promised  by  a  promise  to  do  or  give  whatever  the  promisee 
may  choose,  that  an  infinitely  great  performance  may  be 
demanded.  And  such  a  promise  in  many  cases  would  be 
agunst  public  policy."  But  though  a  wholly  unlimited  op- 
tion to  the  promisee  may  not  be  permitted,  it  is  posfflble  to 
give  him  a  large  choice  of  what  performance  he  wUl  demuid 
or  accept.  A  common  illustration  of  such  a  promise  is  where 
a  seller  promises  to  deliver  goods  or  render  some  other  per- 
formance which  shall  be  satisfactory  to  the  buyer.  Such  a 
promise  is  usually  considered  as  requiring  the  promisor  to 
render  performance  which  shall  be  satisfactory  to  the  promisee 
if  he  exercises  an  honest  judgment."   But  the  promisee  must 

"  See  Cnue  n.  Cnute  Co.,  lOfi  Fed.  employment);  Hallidie  o.  Sutter  8t  B. 

Sep.  869,  45  C.  C.  A.  96,  and  infra,  R.  Co.,  63  CbL  £75  (sale  of  sted  rope 

1 1052.    Cf.  Western  Newspaper  Union  or  cable};  Koll  p.  Bush,  6  Colo.  App. 

V.  Kitobd,  301  Midi.  121,  166  N.  W.  2B4,  40  Pac.  579  (contract  of  employ- 

1021.  ment] ;  ZaleBki  t>.  Clark,  44  Conn.  218,  ' 

<•  Cues  of  imtmiaefl  or  conditionB  t»  26  Am.  Rep.  446  (making  plaster  bust); 

quiring  the  satufaction  of  the  promi-  MacKensie  v.  Minis,  132  Ga.  323,  63 

see  are~AndrewB  e.  Belfield,  2  C.  B.  B.  E.  900,  23  L.  R.  A.  (N.  S.)  1003 

(N.  S.)  779  (sale  of  a  carriage);  Dis-  (contract  of  employment);  Goodrich 

{Eler.OestonMotorCo.,  112L.T.  1029  t>.  Van  Nortwick,  43  ni.  445  (sale  of  a 

(ooutractof  employment) ;8ilaby  Mfg.  fanning  mill);  Buckley  t>.  Meidroth,  93 

Co.  V.  Chico,  24  Fed.  Bep.  8B3  (sale  III.  App.  460  (sale  of  acetylene  gas 

of  steam  a^ine);  Campbdl  Printing  geatmtor  and  fixtures);  Inman  Mf^ 

Press  Co.  t>.  Thorp,  86  Fed.  Rep.  414  Co.  v.  American  Cereal  Co.,  124  Iowa, 

(sale  of  printing  presses);  Re  George  737,  100  N.  W.  860  (sale  of  nmAiiw 

M.  HiU  Co.,  123  Fed.  Rep.  866,  69  for  mill);  Brown  v.  Futer,  113  Mass. 

C.  C.  A.  354  (sale  of  machine};  Bm-  136,  18  Am.  Rep.  463  (sale  <tf  suit  (tf 

nettv.BeggB,20SFed.255,125C.C.A.  clothes);  Gibson  p.  Cruiage,  39  Mioh. 

455  (contract  for  plana  and  spetdfiDS-  49,  33  Am.  Rep.  351   (ocmtract  for 

tioua);    American    Music    Stores    v.  ttilarpng  a  photograph);  Wood  Reap- 

Kundl,  232  Fed.  306,  146  C.  C.  A.  ing  &  Mowing  Machine  Co.  v.  Sautii, 

364,  L.  R.  A.  1916  F.  882  (oontiact  of  60  Mich.  565,  46  Ajn.  Bf^  67  (wk  << 


§44 


ILLKINO  OF  OFFESa 


75 


give  fur  conaderation  to  the  matter.  A  refusal  to  examine 
the  pronuBor'a  perfonuance,^^  fx  a  rejectian  ai  it  not  in  reality 
tiaaed  m  its  tmsatiflfactMy  nature  "  but  on  fictitious  grounds 


■gricultiunl  maohine);  Hatt  p.  Bvoder- 
kk,  70  Midi.  677,  38  N.  W.  579  (sals 
of  machine);  United  States  Fire  Alarm 
Oo.  ■>.  Kg  Rapidfl,  78  Mich.  07,  43 
N.  W.  1030  (Bale  of  fiie  ^ann  bdl); 
Eluding  V.  Solomon,  127  Mich.  6S4, 
87  N.  W.  67  (nle  of  faonn);  IflbeU 
*.  Anderson  Ganiage  Co.,  170  Mioh. 
304, 136  N.  W.  457  (contract  rf  employ- 
mmt);  Schmaod  v.  Jandorf,  175  Mich. 
88, 140  N.  W.  996,  44  L.  R.  A.  (N.  S.) 
B80,  Ann.  Gas.  1916  A.  746  (contract  of 
oiqiloyment);  M(£oTmick  Machinery 
Co. ».  Cbesrom,  33  Minn.  3%  21 N.  W. 
846  (sale  of  madiincvy);  Magee  e. 
Scott  Lumber  Co.,  78  Minn.  11,  80 
N.  W.  781  (contract  to  tow  kigp); 
Bciad  V.  Vermillion  Faimera'  Ele- 
vator Co.,  102  Minn.  229,  113  N.  W. 
Sn,  12  L.  R.  A.  (N.  S.)  403  (oontraot 
of  empk^rment);  Bayta  e.  Kluge,  86 
N.  J.  L.  6W,  92  AtL  358;  Gwynne  ». 
mtchner,  66  N.  J.  L.  97,  48  Atl.  SIl 
(oODtrsct  of  employment);  Potter 
Printing  Pren  Co.  v.  Newark  Ac.  Pub. 
Co.,  82  N.  J.  L.  671, 83  AtL  069  (sale  of 
machine);  Hoffman  v.  GaUsher,  B 
Daly,  42  (contract  to  paint  a  portrait) ; 
Tyler  p.  Ames,  6  Lans.  2B0  (contract 
to  anfrioy  an  agent);  Gray  p.  Central 
R.B.CO.,  11  Hun,  70  (sale  of  a  steam- 
boat); Moore  p.  Goodwin,  43  Hun,  £34 
(oontract  tm  erayon  protrait);  Haven 
w.  BoBsdl,  34  N.  Y.  Supp.  292  (oon- 
tnct  for  pbyini^t  to  write  a  play) ; 
Garland  v.  Eeeler,  15  N.  Dak.  648, 108 
N.  W.  484  (sale  of  machine);  Diamond 
*.  Mend^ohn,  166  N.  Y.  App.  D.  636, 
Ml  N.  Y.  S.  775  (contract  as  forenum); 
SbigieTlr  p.  Thayer,  108  V&.  St.  291, 
2  AtL  230;  66  Am.  Rep.  207  (sale  of 
faydranlio  deirator);  Seeley  v.  Wellea, 
120  I^  St.  69,  13  Atl.  736  (sale  of 
n^KT  and  binder) ;  Corgan  V.  Lee  Coal 
COt  21S  Pa.  386,  67  Atl.  666  (contract 
«f  mtfiaymBot);  HalS  Co.  v.  Jonee 


(1^.  CiT.  App.),  160  S.  W.  006  (ok 
of  autCHiuAnle);  Roeaiter  v.  Cooper,  23 
Vt.  622  (contract  for  labor);  McClure 
p.  Brtggs,  68  Vt.  82,  2  Atl.  583,  56  Am. 
Rep.  557  (sale  of  organ);  Tatum  p. 
Geiat,  46  Waeh.  226,  89  Pac.  547  (ak 
(rf  macdune);  £!zhauat  Ventilator  Co. 
o.  Chicago,  etc.,  Ry.  Co.,  66  ^la.  218, 
28  N.  W.  343,  67  Am.  Rep.  267,  69 
^is.  454, 34  N.  W.  509  (sale  of  ejdiauBt 
fans). 

"Sidney  School  Furniture  Co.  o. 
Warsaw  School  District,  130  Pa.  St. 
76,  18  AtL  6M.  See  also  Williama  e. 
Hirebora,  91  N.  J.  L.  410, 108  AtL  23. 

<*  Richardson  v.  Coffman,  87  Iowa, 
121;  McCormiok  Oo.  v.  Ockerstrom, 
114  Iowa,  260,  86  N.  W.  284;  ^v^- 
in,  ■  np.1...^,  149  Mass.  284,  21  N. 
E.  312,  14  Am.  St.  Rep.  422;  Lock- 
wood  Mfg.  Go.  V.  Mason  Co.,  183 
Man.  25,  66  N.  £.  420;  fVary  p. 
American  Rubber  Co.,  62  Mian.  284, 
S3  N.  W.  1166,  18  L.  R.  A.  844;  mi- 
hams  V.  Hirshom,  91  N.  J.  L.  419, 103 
Atl.  23.  In  Noa  Spears  Co.  v.  labau 
(Tex.  Civ.  App.),  186  S.  W.  367,  an  em- 
ployee who  had  undertaken  to  work  to 
hia  employer's  satisfaction  was  dia- 
chaif^,  though  no  fault  was  found 
with  his  work,  but  apparently  because 
of  his  infidelity  to  his  wife.  The  court 
held  the  discharge  a  breach  of  contract. 
Ihere  is  no  warrant  for  the  statement 
in  Joliet  Bottling  Co.  v.  Joliet  Brewing 
Co.,  264  lU.  215,  08  N.  E.  263,  266, 
Uiat  whse  a  contract  provided  that 
the  quality  of  beer  was  to  be  satisfao- 
tory  to  the  ^tpellant  it  "had  the  op- 
tion of  refurang  to  accept  beer  torn  tiie 
appellee  at  its  ideAsure,  upon  the 
ground  that  it  was  not  satisfactory." 
A  similar  misoooBtruetion  was  made 
in  Texas  Produce  Exchange  v.  Sorrell 
(Tex.  C^.  Ai^.},  168  S.  W.  74. 
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or  none  at  all  will  amount  to  preventJon  of  performance  of  the 
condition  and  excuse  it."  In  New  York  and  some  other  States 
a  broader  and  artificial  meaning  is  given  to  such  a  promise. 
It  is  construed  as  matter  of  law  as  isoposing  upon  the  promisor 
tiie  duty  only  of  satisfying  a  reasonable  man,*'  xmless  the 
subject-matter  of  the  contract  involves  personal  taste.  In 
such  a  case  even  in  these  latter  States  the  contract  is  held  to 
require  the  actual  satisfaction  of  the  promisee."  Frequently, 
no  doubt,  on  a  true  construction  6f  promises  for  sati^actory 
performance,  reasonable  satisfaction  and  not  actual  satis- 
faction of  the  promisee  is  all  that  is  required.  Especially  is 
this  likely  to  be  the  case  where  the  contract  provide  definite 
teete  or  specifications  for   the  required  performance,   and 

^Ste  infra,  isn. 

u  QladdiDg  e.  Montgomer;,  20  Cal. 
App.  27a,  128  P.  790;  MoC&rtnejr  o. 
BadovinM  {Cdo.  1916],  160  Fae.  190, 
L.  H.  A.  1917,  A.  1146;  Fuchs  &  Long 
MnfK.  Co.  e.  Kittredge,  242  UL  88,  89 
N.  B.  723;  Keeler  e.  Clifford,  165  lU. 
544,  46  N.  E.  248;  Bridgeford  t>.  Mear 
^er,  144  Ky.  479, 139  8.  W.  750;  Union 
League  Club  v.  Blymyer  loe  Maohine 
Co.,  204  m.  117,  68  N.E.  409;Schinand 
e.  Jandorf,  175  Micb.  88,  140  N.  W. 
996;  Boyd  ■>.  Hallowell,  60  Minn.  226, 
62  N.  W.  125;  Barnett  v.  Swenu^n,  77 
Mo.  App.  64;  Waite  I    ^  -       -- 


Mont.  264,  146  Pao.  736;  D3ILJL 
jilhje,  116  N.  Y.  230,  22  N.  W.  V36, 

15  Am.  St.  Bep.  398;  s.  c.  mib  nam. 
JkU  r.  Noble,  S  L.  R.  A.  654;  Hummel 
ii.menCTSi  N.  Y.  603,  58  N.  E.  1088; 
Miller  0.  FfaiUipe,  39  R.  I.  416,  98  AU. 
69;  Bichiaoa  ».  Mead,  11  S.  Dak.  639, 
80  N.  W.  131. 

»  Devine  v.  Chicago  Ac.  R.  Co.,  280 
El.  248,  107  N.  E.  693,  595.  In  DolL 
V.  Noble  116  N.  Y.  230,  22  N.  iTwe 

16  Am.  St.  Rep.  398;  a.  c.  tub.  nam. 
DaU  e.  Noble,  5  L.  R.  A.  554,  a  oon- 
faact  to  "finish  woodwork  to  the  en- 
tire satiflfactioa  of  Uie  owner"  was 
held  complied  with  bj  finiahing  the 
work  in  a  workmanlike  nuumer.    So 

'.  Stem,  164  N.  Y.  603, 


58  N.  E.  1088,  the  same  doctrine  was 
^>plied  in  r^ard  to  a  oontnkct  for  ven- 
tilftt.jng  machinery  which  it  was  agreed 
should  ventilate  the  premises  to  the 
satisfaction  of  the  buyer.  On  the  othat 
hand,  in  Etaveu  v.  Russell,  34  N.  Y. 
Supp.  292,  a  contract  to  write  a  play 
to  the  satisfaction  of  b  tlieatrical  man- 
ager was  held  to  make  tha  actual  sat- 
isfaction of  the  manager  tiie  only  test. 
So  in  Gray  v.  Alabama  NaU.  Bank,  14 
N.  Y.  Supp.  155,  a  contract  to  make  a 
lithographic  design  subject  to  a  sim- 
ilar condition,  and  in  Crawford  r. 
Mail  &  ExprMS  Pub.  Co.,  103  N.  Y. 
404,  57  N.  E.  616,  a  contract  to  write 
articles  for  a  uewqtaper,  to  the  satis- 
faction of  the  drfendant  were  hdd  to 
mean  actual  Hatisfaction.  In  Diamond 
p.  Mendelsohn,  156  N.  Y.  App.  D.  636, 
141  N.  Y.  S.  775,  the  contract  of  a  fore- 
man for  employment  was  mmilarly 
treatod.  It  will  be  obserred  that  the 
line  of  distinGtion  between  these  cases 
is  rather  fine.  The  finish  of  wood- 
work and  the  ventilation  of  a  room  are 
matters  involving  a  good  deal  of  per- 
sonal taste  to  some  people — as  much 
perhaps  as  the  writing  of  a  newspaper 
article.  See  also  Waldt  v.  Goodwin 
Mfg.  Co.,  165  N.  Y.  App.  D.  244,  150 
N.  Y.  S.  831. 
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the  satosfacticni  of  me  of  the  parties  is  not  made  the  sole  de- 
terminii^  factor.*"  Other  promises  are  not  infrequent  where 
Que  promisee  is  g^ven  an  option  to  determine  within  speci- 
fied limits  or  as  to  a  particular  matter  the  performance  which 
he  wishes.  Sometimes  this  choice  on  the  part  of  the  promisee 
must  be  e^KTcised  when  the  offer  is  accepted."  In  other 
cases  the  option  need  not  be  exercised  until  the  time  for  per- 
formance of  the  contract.  Frequently  such  a  choice  is  given 
in  regard  to  the  time  of  performii^;  a  contract.^^  So  the  place 
of  poformance;  "  the  quantity  of  goods  to  be  sold,**  the  kind 
of  goods,*'  the  method  of  shipment,**  or  any  other  matter  " 
maybe  left  optional  to  the  prtmiisee.  But  though  such  promises 
DU^  give  rise  to  a  binding  obligation,  if  consideration  is  given, 
at  the  time  of  the  promise  no  liability  can  arise  for  breach 
of  them  until  the  promisee  exercises  his  option  and  gives 
notice  of  his  choice  to  the  promisor.**  Frequently  in  a  bilateral 

"  Feiditder  t>.  Whittemore,  205  Mass. 
fl,  91  N.  E.  165;  HawkJiiB  ii.  Qrahflm, 
149  Maw.  284,  21  rTlil.  aB,!*  Am. 
SL  Rep.  422;  Wentworth  v.  Manhat- 
tea  MariKt  Co.,  218  Mass.  91,  106 
N.  K  118.  See  aim  Devioev.  Chicago 
Ac.  Co.,  266  m.  248,  107  N.  E.  593. 

*i  See  supra,  %  34. 

"Empire  State  Phoepliate  Co.  v. 
Heller,  61  Fed.  280,  20  U.  8.  App.  580, 
9  C.  C.  A.  504;  Colvin  v.  Wewinum, 
eom.  311,  Henkie  v.  Smith,  21  lU.  238; 
RMey  V.  Saiee,  66  Ind.  282;  BeU  t>. 
Hatfield,  121  Ky.  560,  89  S.  W.  644,  2 
L.  R.  A.  (N.  S.)  529;  Sousely  t>.  Burna'a 
AdnH.,  10  Bu^  87;  Russell  o.  CUrk, 
112  Me.  leo,  91  Atl.  602;  BoUea  ■>. 
Saefaa,  37  Minn.  315,  33  N.  W.  862; 
CuDum  p.  Wa^taS,  48  Pa.  300; 
Lockhart  p.  Bonaall,  77  Fft.  53. 

"Warner  o.  Wibon,  4  Cal.  310;. 
Weill  V.  American  Met&l  Co.,  182  HI. 
128,  54  N.  E.  1050;  Hunter  e.  Wetaell, 
84  N.  Y.  549,  38  Am.  Rep.  544;  Look- 
bart  p.  Bonaall,  77  Fa.  53. 

M  TCfngmim    u,    HiLima    WagOn    Co., 

176  nL  545,  52  N.  £.  328;  Harrow 
Spring  Co.  V.  Whipple  Harrow  Co., 
go  Midi.  147, 51 N.  W.  197, 30  Am.  St. 


Bep.  421;  Bunteinv.  PhillipB,  154  Wia. 
591,  143  N.  W.  879. 

**  Whitman  v.  Namquit  Worsted 
Co.,  206  Fed.  Rep.  549;  Consolidated 
Coal  Co.  V.  Smdting  Co.,  S3  HI.  App. 
665;  Storm  v.  Rosenthal,  141  N.  Y. 
Sup.  339,  156  N.  Y.  A|^.  Div.  544. 

"  Waokerbarth  d.  Masaon,  3  Campb. 
270;  Armitage  o.  Insole,  14  Q.  B.  728; 
Sutherland  v.  Allhusen,  14  L.  T.  (N.  a) 
666;  Walton  o.  Black,  5  Houst.  149; 
Dwight  V.  Eckert,  117  Pa.  490, 12  AtL 
32. 

"Hinckley  v.  Httebui^  Steel  Co., 
121  U.  S.  264,  30  L.  Ed.  967;  United 
States  V.  McMullen,  222  V.  S.  460,  56 
L.  Ed.  269,  32  8.  Ct.  128;  AUer  v.  Pen- 
sell,  51  la.  537,  2  N.  W.  385;  Butler 
V.  Butler,  77  N.  Y.  472,  33  Am.  Rep. 
648;  Hurd  i>.  GiU,  45  N.  Y.  341;  Eisel 
_e..Hayea,  141  Ind.  41,  40  N.  E.  119 
(a  promise  not  to  become  a  competitor 
wiUt  the  buyer  of  a  busineee,  while  (be 
buanees  was  carried'on  by  the  latter). 

"See  oasee  cited  in  the  preceding 
five  notes.  If  the  choice  rdated  to 
time  limited  by  an  ultimate  day,  the 
failure  of  the  pramiaee  oxpreeely  to 
exercise  bis  option  opwatee  as  a  tadt 
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agreement  the  Bune  option  is  contained  in  both  promisee, 
in  one  promise  being  given  to  the  promisee,  in  the  other  re- 
served to  the  promisor.  As  where  one  party  agrees  to  buy 
what  he  wishes  or  needs,  and  the  other  party  agrees  to  sell 
what  tiie  first  p&rty  wishes  or  needs.  In  fsa<Ak  an  agreement 
the  seller's  promise  is  not  too  indefinite.  It  promises  the 
buyer  an  option;  but  the  buyer's  promise,  if  It  reserves  an 
unlimited  option  which  may  be  ex^cised  without  incurring 
a  detriment,  will  be  insufficient  conjEdderation  for  the  seller's 
promise.** 

S  46.  Offers  and  agreements  where  Bomething  is  reserved  for 
future  determination. 

Although  a  promise  may  be  sufficiently  definite  when  it  • 
oontains  an  option  given  to  the  promisor  or  promisee,  yet  if 
something  is  reserved  far  the  future  ^;reement  of  both  parties, 
tiie  promise  can  g^ve  rise  to  no  I^al  obligation  until  such 
future  agreement.  Since  either  party  by  the  very  terms  of 
the  promise  may  refuse  to  f^ree  to  anything  to  which  the 
other  party  will  agree,  it  is  impossible  for  the  law  to  affix  any 
obligation  to  such  a  promise.*"  It  should  be  observed,  however, 
tiiat  though  such  a  promise  is  invalid,  it  will  not  necessarily  in- 
validate an  entire  ^reement  of  which  it  forms  a  part.   Whether 

choice  of  the  latest  time.  Souaely  v.  eating  Co.  v.  Wilbeim,  255  Pm.  390, 100 
BuroB'fl  Adm.,  10  Bush,  87.  See  also  Atl.  93.  And  see  oaaea  in  the  preoed- 
Troy  FertiliMT  Co.  p.  Lt^jan,  90  Alft.  ing  sections  jxusim.  In  We^uu&n  ■>. 
619,  12  So.  712.  Killifer,  216  Fed.  168,  170,  b.  c.  aSd. 
••See  infra,  fi  tOl.  215  Fed.  289,  131  C.  C.  A.  558,  Ein 
"Ohnatead  ■>.  Distilluig  A  Cattle  agreement  to  play  baseball  "at  a  sal- 
Feeding  Co.,  77  Fed.  Rep.  265,  267;  ary  to  be  determined  by  the  partiea," 
Gium  V.  Newcorob,  82  Iowa,  468, 48  N.  was  said  to  be  invalid.  An  agreement 
W.  989;  AndeiBon  v.  Deconia,  23  HI.  which  in  tarms  ia  open  to  the  objeo- 
App.  422;  Denton  v.  Booth,  (Mich,  tion  stated  in  the  text,  may  be  defi- 
1919)  168  N.  W.  401;  Jamestown  Fort-  nite  enough  when  applied  to  existing 
landCementCorp.i'.Bawlc8,22SMBSB.  facts.  Thus  in  Kresge  r.  Taylor,  IM 
176,  117  N.  £.  41;  Shepard  d.  Carpen<  Fed.  B^.  379,  there  was  a  contract  to 
ter,  54  Minn.  153, 66  N.  W.  906;  Davila  sell  a  stock  of  merchandise,  the  sale- 
V.  United  Fruit  Co.,  88  N.  J.  £q.  602,  aUe  mercbandiae  to  be  Udcen  at  oost 
103  Atl.  619;  Mayer  v.  McCreery,  119  and  that  which  was  "damaged,  soiled, 
N.  Y.  434, 23  N.E.  1045;  Elks  B,  North  or  out  of  date"  at  a  price  to  be  agreed 
Stato  Life  Ins.  Co.,  169  N.  C.  619,  76  S.  upon.  This  was  held  a  binding  ooif 
E.  808;  Holts  ir.Olda,  84  Oreg.  567,  164  tract,  since  there  were  no  damaged, 
Fac.  583,  1184;  Pennsylvania  Lubri-  soiled  or  out  of  date  goods  in  the  stock. 
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it  will  have  thia  ^ect  depends  upon  its  relative  importance 
and  its  severabilily  from  &e  remainder  oi  the  contract  of 
width  it  fomiB  a  part.*' 

$46.  Hiscellaiieotts  indeflniie  promises. 

Other  illustrations  of  pnniuBes  too  ind^nite  for  1^^  en- 
forcement may  be  si^eeted.  A  promise  by  a  i^iyBician  to 
remove  if  he  fails  to  obtain  an  ^pointment  "or  the  field  is 
not  la^er  ibea  than  now;"  "  a  promise  to  pay  a  note  "if 
the  grain  market  doR  advance  oioug^  to  justify  it;"  ■*  a 
pramise  "to  Uve  in  harmony  "  and  not  to  "make  any  more 
trouble  about  money  lent  ftaiy  jrears  ago;"*' a  promise  "not 
to  OGznpkun,""  or  "not  to  bother.""  A  promise  to  ai^ly 
"part "  of  certun  wages  to  a  debt,*^  or  to  pay  "part "  of  the 
cost  of  a  building,"  or  an  added  price  for  a  horse  if  the  buyer 
"did  well  and  had  no  bad  luck  with  the  horse;"  "  a  promise 
to  "hdp  another  out  on  his  pay  roU,"^  or  to  sell  oil  to  a  re- 
tul  dealer  "on  terms  bo  favorable  that  he  can  compete  with 
others,"  *^  eu«  idl  too  indefinite. 

%  47.  A  promise  is  not  too  indefinite  if  It  can  be  made  certain 
by  reference  to  outside  matters. 
It  is  not  necessary  that  a  promise  should  within  itself  be 
eertain  if  it  contains  a  reference  to  some  document  or  trans- 
action which  makes  the  meaning  clear.  Thus  a  promise  to 
marry  another  when  a  third  person  shall  die,**  a  promise  to 
pay  one-third  of  the  receipts  from  the  sale  of  certain  priv- 

"  Bee  in/ra,  1 48.  bar  if  he  became  diaaatjafied."  Craw- 

■■  Teague  v.  Sdyuib,  133  N.  C.  468,  ley*.  Blackmao,  81  Ga.  776, 8  S.  E.  633. 

46  8.  E.  762.  "  Vansickle  v.   Fergeeon,   122  Ind. 

"  TlKHiMon  D.  QcfftDW,  73  Md.  474,  460,  23  N.  E,  858. 

21  AtL  371.  ••  Thomaii   b.   Shooting  Club,    128 

*<B(nriettp.H(nriett,  I16Mioh.75,  N.  C.  286,  31  S.  E.  664. 

72  N.  W.  llOa  >*  Burks  v.  Stam,  65  Mo.  App.  466. 

••White  B.  Bhwtt,  23  L.  J.  (N.  S.)  *>BlakiatoDe  o.  Bank,  87  Md.  30% 

Esd>.36.  SOAti.866. 

"  Grutt  P.  Appanna,  9  Buima  Iaw  "  Marble  o.  Standard  Oil  Co.,  169 

Hep.  221.    Cp.  Sharon  v.  Sharon,  68  Man.  653,  48  N.  E.  783. 

Cal.  20,  8  Pac.  614,  wh(xe  a  promise  "  Brown  v.  Odill,  104  Teun.  260, 

"not  to  diaturb  or  annoy  or  make  any  56  S.  W.  840,  52  L.  &.  A.  660,  78  Am. 

danaads"  vaa  held  sufficiently  defi-  St.  R^.  914.    So  a  n^otiable  inatru- 

tita.    Aka  a  pramiae  "to  aatiafy  an  meut  m^r  be  payable  at  a  time  whidk  ia 
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U^es,**  a  pronuBe  to  allow  the  deduction  fttmi  an  agreed 
price  for  stock  of  an  amount  equal  to  the  unpaid  debts  of 
a  corporation,**  or  to  furnish  sufficient  natural  gas  to  operate 
a  plant  as  long  as  a  gas  weU  would  supply  the  needed  amount/' 
are  all  sufficiently  definite.  Perhaps  the  commonest  illustra- 
tion of  agreements  containing  a  reference  to  futiu«  events 
for  a  definition  of  thdr  meaning,  is  to  be  found  m  agreements 
to  furnish  what  the  purchaser  requires  or  what  a  certain  plant 
or  undertaking  requires,*  or  to  sell  the  output  of  a  certain 
plant  or  business.  Questions  frequently  arise  on  such  agree- 
ments as  to  the  sufficiency  of  ihe  considoation.*^  But  there 
is  no  doubt  that  if  the  consideration  is  valid  such  promises 
are  sufficiently  definite  for  enforcement.  An  offer  or  agree- 
ment may  also  refer  to  another  agreement  for  a  definition 
of  terms,"  even  to  a  contract  to  be  made  subsequently.* 

S  48.  A  contract  is  enforceable  fliough  subsidiaiy  promises 
are  too  indefinite. 

It  frequently  happens  in  elaborate  contracts  that  certain 
minor  matters  are  expressly  left  for  future  agreement;  or  are 
left  in  such  an  indefinite  way  as  to  be  incapable  of  enforce- 
ment. A  building  contract  may  provide  that  the  form  of 
window  fastenings  shall  be  aftOTwards  agreed  upon  by  the 
parties.  This  would  not  make  the  entire  building  contract 
unenforceable,  though  if  the  nature  of  the  window  fastenings 

certain  to  lu4>pen  tbouc^  ttie  time  of  with   buyer's    customNs);    Walsh    *. 

hAppeming  is  uncertaia.     N^otiable  Myers,  92  Wis.  397  (certaia  goods  to 

Instruniaits  Law,  {4  (3).  be  suited  "as  heretofore"). 

"DanEin  ".  HewUtt,  115  AI».  510,  « Foater  b.  Wheeler,  38  Ch.  D.  130; 

22  So.  128.  Blaney  it.  Hoke,  14  Oh.  St.  292.    See 

M  Northern  Central  Ry.  Co.  v.  Wal-  also  Work  e.  Welsh,  160  lU.  468,  43 

worth,  193  Fa.  207,  44  Atl.  253.    See  N.  E.7ig;LuDgeTh»useQt>. Crittenden, 

also  Wehner  t>.  Bauer,  160  Fed.  240.  103  Mich.  173,  61  N.  W.  270.    If  the 

*'Xema,  etc.,  Co.  v.  Macy,  147  Ind.  subsequent  contract  is  to  include  ae  a 

668,  47  N.  E.  147.  party  eiUier  of  the  parties  to  the  earlier 

*  Footo  A  Davies  Co.  v.  Southern  agreement,  there  would  be  no  legal 

Wood    Fieaerring    Co.    (Ga.    App.),  bond  until  the  subeequent  agreement 

74  S.  E.  1037.  was  made,  if  the  earlier  agreement  left 

"  See  irifro,  f  104.  it  optional  to  such  party  to  refuse  to 

"  Shipman  v.  Mining  Co.,  Ct.  158  U.  make  the  later  contract,  or  only  to  do 

356,  39  L.  Ed.  1015,  IS  S.  Ct.  886  (all  so  upon  such  terms  as  be  choee.    See 

ooal  needod  to  fulfil  ""■*•■' "g  contracts  supra,  j  45. 
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was  fi^ffid  by  the  agreement  while  l^e  dimensions  of  the  build- 
ing were  left  to  future  agreement,  there  would  be  no  enforceable 
obligation.  It  is  evident  that  the  question  must  be  one  of 
d^p^ee: — Is  the  indefinite  promise  so  essential  to  the  bargain 
that  inability  to  enforce  ^i&t  promise  strictly  according  to 
its  terms  would  mi^e  it  imfair  to  enforce  the  remainder  of 
the  agreement."  If  the  contract  cannot  be  performed  with- 
out settlemoit  of  the  undetermined  point,  each  party  will  be 
bound  to  agree  to  a  reasonable  determination  of  the  unset- 
tled point  in  order  that  tiie  main  promise  may  be  enforced.'* 
K  the  undetermined  matter  does  not  preclude  performance  of 
the  renuunder  of  the  contract  and  is  of  comparatively  little 
iiiq)ortance,  the  imcertain  promise  may  be  left  unperformed 
and  the  remainder  of  the  contract  enforced. 

§  49.  The  effect  of  part  performance  upon  indefinite  promises. 
The  inde&utoiess  of  promises  is  important  not  simply  be- 
cause of  the  inherent  difficulty  of  forcing  a  promise  to  which 
no  exact  meaning  can  be  attached,  but  also  because  such  a 
promise  is  insufficient  consideration  for  another  promise.  In 
the  latter  aspect  the  question  will  be  hereafter  discussed.^* 

■■  A  contract  to  sell  bales  of  cotton  York  dedaion  &  contract  for  the  deliv^ 

of  aTCcage  weight  as  apecified  "  baaiB  ery  from  6000  to  12,000  tona  of  mo- 

4's"  leweigbed  and  f.o.b.  can,  the  lasBee"buyer'8  option"  to  be  delivered 

diSerenoe  tar  the  gradea  above  and  within  three  yetue  at  timee  to  be  u- 

faeknr  to  be  settled  at  the  time  of  de-  ranged  between  buyer  and  seller,  waa 

livery,  ia  sufficiently  certain.  Baker  v.  held  enforceable  aa  amountiiis  to  an 

T^in^n,    186  Ala.  493,  66  So.  321.  agreement  "to  do  what  the  law  would 

Bee  alao  United  Statw  v.  McMuUen,  require  to  be  done  in  oase  the  clause 

332  n.  8.  460,  £6  L.  Ed.  269,  32  S.  was  absent  from  the  oontract,  t^t  is, 

CL  12S.  to  deliver  within  a  reasonable  time 

*'  Kamot  D.  Schotenfek,   15  Iowa,  aft«r  demand."    See  also  ifjra,  i  1421. 

4S7,  83  Am.  Dec.  425;  Page  v.  Cook,  The  Swiss  Code  of  Obligations  (Art. 

164 Mass.  116, 41 N.  E.  115, 28 L.  R.  A.  2)  provides:  "If  the  parties  have  come 

750,  40  Am.  St.  Bep.  449;  Spiritusfa-  to  an  agraement  on  all  essential  mat- 

bii^  Astra  v.  Su^r  Products  Co.,  163  ters,  the  oontract  ia  regarded  as  coo- 

N.  Y.  Supp.  516,  176  N.  Y.  App.  Div.  eluded  even  though  secondary  mat- 

83.    In  the  Massachusetts  case  above  ters  have  been  reserved.    In  default  of 

dted,  the  court  held  that  a  demand  agreement  on  secondary  roattecs,  the 

pnnaiBeory  note  "piqrBble  when  payor  judge   determines   them   taking   into 

and  p^yee  mutually  agree"  was  pay-  consideration  the  nature  of  the  trans- 

afale  "wfaeo  and  after  the  payor  ought  action." 
...  to  bare  agreed."     In  the  New         *>  See  wrfta,  i  104. 
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It  is  importaat  at  this  point  to  observe  only  that  a  promise 
too  indefinite  for  enforcement  will,  for  that  very  reason,  be 
insuflScient  consideration  for  a  counter-promise.  If  one  promise 
of  a  bilateral  agreement  is  too  indefinite,  Oi^ther  ptx)mise 
will  be  enforceable.  The  indefinite  promise  cannot  be  enforced 
because  of  its  indefiniteness,  and  the  counter-pronaise  even 
though  in  itself  definite,  cannot  be  enforced  because  of  lack  of 
consideration.  It  may  be  supposed,  however,  that  such  an 
a{;reement  is  performed  either  wholly  or  partly  by  one 
party  or  the  other.  Let  it  be  supposed  first  that  the 
promise  which  or^pnally  was  definite  is  performed,  this  can- 
not make  the  indefinite  promise  enforceable  but  may  give  rise 
to  a  quasi-contractual  obligation  to  pay  the  fair  value  of  what 
has  been  given.'*'  If,  however,  the  ^de  of  the  agreement 
which  was  originally  too  vague  for  enforcement  becomes  d^- 
inite  by  entire  or  partial  perfonnance,  the  other  side  of  the 
^reement  (or  a  divisible  part  thereof,  corresponding  to  the 
performance  received),  thoiigh  or^inally  unoiforceatde,  be- 
comes binding,**    And  even  without  performance  on  eithtf 


••  ThuB  in  a  contnct  for  employment 
the  employo'  may  have  promised  to 
pay  whatever  he  Uiou^t  ri^t.  It  is 
conceivabie  that  this  m&y  mean  Uiat 
tlie  employee  ia  to  be  bound  by  the  em- 
ployer's judgment  in  any  event.  If  this 
IB  the  meaaing  no  quau-cx)ntractual 
right  will  ariae.    See  Roberta  v.  Smith, 

4  H.  &  N.  315.  But  such  a  promiBe 
may  also  mean  that  the  parties  under- 
stood reasonable  compensation  was  to 
be  pud,  and  in  such  a  case  if  tiie  em- 
ployer failed  to  exercise  an  honest  or 
perhaps  a  reasonable  judgment,  as  the 
means  provided  in  the  conteact  failed, 
the  law  would  impose  a  quasi-oontrao- 
tual  obligation.    See  Bryant  v.  Flight, 

5  M.  4  W.  114. 

"  Levy  ir.  GoldhiU,  [1917|  2  Ch.  207; 
£3Dorado  Co.  «.  Kinard,  90  Ark.  184, 
131  8.  W.  460;  Marin  Water,  etc.,  Co. 
V.  Saosalito,  108  CaJ.  587, 143  Pac.  767; 
Work  p.  Wdsh,  ISO  HL  46S,  43  N.  E. 
719;  Gould  c.  Ounn,  161  Iowa,  155, 
140  N.  W.  380;  Curry  i    " 


Western  Ry.  Co.,  25  Ky.  L.  Rc^.  1372, 
78  8.  W.  435;  Caddo  Oil,  eto.,  Co.  t>. 
ProducerB'  OU  Co.,  134  I*.  701,  64  So. 
684;  Paris  d.  Griffith  &  Boyd  Co.,  123 
Md.  232,  01  AU.  5S1;  Moaelage  v.  Be- 
nevotmt  &e.  Order,  118  Mias.  6, 78  So. 
947;  NicholBon  v.  Aomo  Cement  Co., 
145  Mo.  App.  523,  122  8.  W.  773;  At- 
landc  Pebble  Co.  e.  Lehigh  Valley  R., 
89  N.  J.  L.  336,  98  All.  410;  Cbard  v. 
Ryan-Parka  Const.  Co.,  1S2  N.  Y. 
App.  D.  455,  169  N.  Y.  3.  622;  Wat- 
kins  e.  Davison,  61  Wash.  662,  112 
Pao.  743.  In  Raymond  v.  White,  119 
Mich.  438, 78  N.  W.  46S,  a  promise  was 
mikde  to  "pay  a  certain  sum  for  the 
UBS  of  patents  as  long  as  the  promisor 
used  them."  Such  a  promise  would  be 
illueory  when  made,  but  after  use  of 
the  patents,  the  promisor  WM  held 
bound  to  pay  the  agreed  sum. 

So  an  agreement  to  buy  and  sell  "aa 
many  goods  as  the  buys'  shall  order" 
imposes  no  legal  obli^tion,  but  after 
some  goods  have  been  aooetited  the 
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side  tin  original  indefiniteness  may  sometimes  be  cured  by 
a  subsequent  definition  of  the  intended  performance.*'  But 
if,  in  sjHte  of  part  performance  l^  one  parly  to  an  indivisible 
agreement  his  promises  still  renuun  indefinite,  he  cannot  esa- 
foioe  the  immusee  of  the  other  parly,  tmlesB  what  has  been 
dtme  amount  to  substantial  performance." 

bc^er  must  pAf  the  price  for  tbem,  and 
after  &  q>eeifio  quanta^  of  goods  has 
.beeuordered  the  adler  is  bound  to  fur- 
nidi  that  quantity.  Great  Northern 
Hy-  Co.  o-  mtham,  L.  R.  9  C.  P.  16; 
,Bniek  Motor  Co.  tr.  lliompeon,  138 
Qa.  28%  76  S.  E.  364.  So  a  oontnct 
<rf  empli^inent  lading  in  mutuality 
at  fiiBt  becomee  binding  in  ao  far  as  the 
employee  petibrmB.  little  Butte  Co. 
•-  (Srsnd,  14  Aria.  9,  123  Pao.  309. 
M  Stanley  e.  Sumiell  fTei.  Civ. 
App.),  163  S.  W.  697.  In  Lawrence  c 
ProeaeT,  89  N.  J.  £q.  248, 101  AtL  104(^ 
Wt2,  the  oourt  nid: "  Was  the  oontnot 
nffident^  qMoifie  to  warrant  equi- 
table relief?  In  the  fint  tnstance,  per- 
h^ia  it  was  not.  As  made  just  befMe 
the  time  of  the  tnmrfer  in  August, 
1911,  itwaB,n)eTdy,'amiJy  to  provide 
fw  liuman  [by  will  in  oooHidention  of 
a  tranaffv  of  property].  But  wfaen 
TjtiM.n  miulp  the  tfansf er,  »nA  whm 
Mrs-  Dean  executed  her  will  and  Bp»- 
dfically  defined  t&e  ample  provision, 
in  tenne  a^itfacbny  to  both,  the  oon- 
bact  waa  completely  executed  on  one 
■de  and  oompletdy  defined  on  the 
other,  and  oould,  ther^ore,  only  be 
varied  by  the  consent  of  both.  If  she 
had  made  Uie  will  contemporaneously 
widt  the  tnorfer  of  the  property  and 
bcMOMof  thetnuufer,  it  is  dear  under 
Ae  aotboritiee  t^t  a  oontraotual  ob- 
Bgation  would  have  been  imposed  vpoa 

e  waited  a  while,  the 

le  time  resting  upon 
hs  to  do  the  very  thing  which  she  did, 
it  does  not  seem  to  me  that  the  effect 
of  the  toansactiou,  kxdced  at  as  one 
wbtAe,  ia  ffiffenot.'* 


Barber  Asphalt 
P»ying  Co.,  261  Fed.  196  (C.  C.  A.), 
Qie  oourt  said:  "Althou^  ^pellee's 
perf  ormanoe  of  this  part  of  the  contract 
must  be  re^rded  as  substantially 
complete,  yet  oomplete  performance 
of  only  one  erf  its  five  or  six  impar>> 
taot  executory  oontraot  ofaligationfl 
cannot  prevent  the  aviMdanoe  of  the 
contract,  if  others  equally  important 
rrauun  executory  and  (ve  legtdly  un- 
certain. Santadla  n.  lange,  166  Fed. 
719,  84  C.  C.  A.  146;  Cold  Blast 
Tnngp.  Co.  t>.  Kansas  City  Boli  4c 
Nut  Co.,  114  Fed.  H,  52  C.  C.  A.  2B, 
£7  L.  R.  A.  (06;  Oakland  Motor  Co. 
p.  Indiana  Automobile  Co.,  201  Fed. 
499,  121  C.  C.  A.  319;  Vdie  Motw 
Car  Co.  p.  KqpmoOT  Motor  Car  Co., 
194  Ftd.  324,  114  C.  C.  A.  284;  Hud- 
son V.  Browning^  264  Mo.  68, 174&  W. 
393;  Higbie  p.  Rust,  211  HL  333,  71 
N.  E.  IQIO,  103  Am.  St  Bep.  204; 
Eillebrew  v.  Murray,  151  Ky.  345, 161 
S.  W.  662;  BopkiDS  v.  Iron  Co.,  137 
^1^.  583,  119  N.  W.  301.  lliBt  eveiy 
put  of  the  coDsidemtion  be  definite  or 
eveiy  part  be  indefinite  ia  not  the 
gauge  of  the  validity  of  a  oontisot. 
However  the  law  requires  that  the 
important,  eeeential  elements  in  Ute 
consideration  be  ascertainable  with 
reasonable  certainty.  This  is  true  be- 
cause the  law  will  not  hold  a  party 
booud  to  a  contract  a^inst  his  will, 
when  the  subetaaoe  of  what  he  is  to 
get  in  return  is  executory,  and  is  ao 
shadowy  in  ite  outline  that  the  other 
party  can  refuse  ta  perform  with 
impunity."    See  further  wtfro,  {  843. 
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§  60.  How  offers  may  be  terminated. 

It  seems  formerly  to  have  been  supposed  that  an  offer  must 
be  accepted  instantaneously,  or  that  it  ceased  to  exist.'  This 
idea  was  doubtless  based  on  the  theory  that  the  offer  was 
only  important  as  evidence  of  a  state  of  mind.  Since  then 
in  the  nature  of  things  an  offer  could  be  evidence  of  tiie  offerer's 
mental  attitude  only  at  or  about  the  time  he  qioke,  it  was 
essential  that  the  <^er  and  acceptance  should  be  contempo- 
raneous.' 

The  necessity  of  contemporaneous  existence  of  offer  and 
acceptance  has  sometimes  been  met  by  the  fiction  of  a  re- 

■  The  often  cited  case  of  Cooke  v.  aaent  to  the  barptin.    The  same  ait- 

Oxley,  3  T.  R.  653,  shows  this  concep-  sumption  that  the  acceptance  must  be 

tion.    There  the  offer  was  by  its  terms  contemporaneous  with  the  offer  «t«i 

to  ramain  open  until  4  o'clock,  and  an  though  the  offer  expressly  state  that 

aooeptanoe  wh  made  before  4  o'clock,  it  shall  remain  open  for  a  given  time, 

Hm  court  held  that  there  was  no  con-  is  to  be  found  in  Head  c.  Diggon,  3 

tract  either  at  the  time  when  the  offa  Man.  A.  Ry.  97. 
was  made,  nor  at  the  Iat«r  time,  be-         >  See  ii^ra,  JS  95,  1536,  1637. 
ca«M  at  adther  time  did  both  parties 
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lation  back  of  ihe  acceptance  to  the  offer.'  It  ia  of  course 
true  that  offer  and  acceptance  must  exist  at  the  same  time, 
tmt  the  offer  is  not  merely  evidence  of  a  state  of  mind; 
it  is  an  element  in  the  formation  of  a  contract  irrespective 
of  the  c^erer's  mental  attitude,  and  may  continue  effective 
in  spite  of  a  change  in  that  attitude,  It  is,  therefore,  mineces- 
saiy  to  resort  to  a  fiction  that  the  acc^tance  relates  back,  in 
order  to  support  the  validity  of  a  contract  made  witJiout 
practically  simultaneous  expressions  of  assent.*  It  is  the  only 
accurate  way  to  express  the  matter  to  say  that  the  offer 
continues  till  the  acceptance,  rather  than  that  the  offer  re- 
lates back  to  the  acceptance.  It  is  now  well  settled  that  an 
offer  win  continue  in  force  subject  to  the  limitations  here- 
af Instated.' 

The  ways  in  which  an  offer  may  be  terminated  other  than 
by  an  acceptance,  which  changes  it  into  a  contractual  obliga- 
tion, are:  (1)  Rejection  by  the  offeree;  (2)  Expiration  of  a 
tame  stated  in  the  offer  itself  as  the  limit  aJlow^  for  accept- 
ance; (3)  Expiration  of  a  reasonable  time,  if  no  time  limit 
is  fixed  by  the  offer;  (4)  Revocation  by  the  offeror;  (5)  Death 
OT  insani^  of  either  party. 

§  61.  Rejectitm  by  the  offeree. 

Wbrai  an  offer  has  been  rejected  it  ceases  to  exist  and  can- 
not thereafter  be  accepted  even  though  the  acceptance  is 

*In  Keimed;  b.  Lee,  3  Mer.  441,  waa  first  dearly  atated  in  Adams  «. 

454,  Lcvd  EUenborough  speaking  of  a  LindseU,  1  B.  &  Aid.  681,  [1818]  a  case 

eontrset b;iiuul,Baid:"theacceptanoe  of  contract  by  mail,  but  the  doctrine 

must  be  taken  as  nmultaneouB  with  was  not  at  once  applied  in  other  coses, 

the  offer; "  and  a  similar  assumption  See  Head  t>.  Diggon,  3  Man.  &  Ry.  97 

was  made  in  Potter  t>.  Sanders,  6  Hare,  11828).    The  modem  law  ia  of  course 

1,  by  Wigram,V.C.;  and  in  Dickinson  perfectly  dear.    See  Ide  e.  Leiser,  10 

V.  Dodds,  2  Ch.  IKt.  463,  where  Bacon,  Mont.  5,  24  Pac.  6QS,  24  Am.  St.  Bep. 

Vioe  Chancellor,  said  that  "it  would  17;  Gordon  v.  Damdt,  6  Colo.  302, 304; 

be  related  back  in  point  of  date  to  the  Railroad    Co.   tr.    Bartlett,    3   Gush, 

offer."    The  same  fiction  is  repeated  in  (Mass.)     224,     227;    South    Branch 

Gramman  v.  Sehenker,  206  N.  Y.  466,  Cheese   Co.   e.    American    Butter    dc 

100  N.  E.  39.  Cheese  Co.,  191  Mich.  607,  168  N.  W. 

*  l^npJM,     Summaiy     of     Cont.,  158;  Bradford  i>.  Foster,  87  Tenn.  4,  8, 

{7.  g  S.  W.  195;  and  cases  in  the  foUowing 

*Tbe  docUine  of  a  continuing  ofTer  sections  passim. 
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made  within  a  time  which  wouh)  have  been  sufficiently  eariy 
had  there  beoi  no  rejection.* 

This  principle  is  moet  conunonly  illustratod  where  a  counter 
offer  or  a  conditional  acceptance  which  amounts  to  a  counter 
ofFer  is  made  by  the  offeree.  This  (^lerates  aa  a  rejection  of 
the  original  offer/ 

The  reason  is  that  the  counter-ofFor  is  construed  as  being 
in  effect  a  statement  by  the  offa:ee  not  only  that  he  will  en- 
ter into  the  transaction  on  the  terms  stated  in  his  counter- 


*  Sheffield  Cuul  Co.  t>.  Sheffield, 
etc.,  R.  Co.,  8  Bj.  A.  Catt,  Cm.  121, 
132;  Pope  9.  Hoopea,  90  Fed.  451, 
38  C.  C.  A.  fi06;  Tnvu  t>.  Nedariand 
L.  Ins.  Co.,  IM  ¥tA.  480,  48  C.  C.  A. 
663;  Richaidaon  d.  Lenhttrd,  48  Eass. 
629,  29  Fm.  1076.  Where  [daiiitiff 
refused  to  accept  the  reward  for  tbe 
reoovei?  of  a  stolen  automobile  aa  too 
email,  he  eoold  not  reaover  the  amount 
offend,  thou^  the  ma/^hin*  was  til- 
timatelr  returned  throu^  infomu^ 
tion  obtained  from  him.  Hart  v.  Hop- 
wood,  ISl  N.  Y.  8.  871,  80  N.  Y. 
Misc.  414.  The  priodple  is  neoes- 
oarily  involved  in  the  cases  dted  in 
the  following  note.  See  eepeoially 
Minneapolis  Aa.  R.  v.  Rolling  Mill  Co., 
119  n.  8.  149,  30  L.  Ed.  376;  Houon 
e.  WUixm,  21  Kjr.  I«w  Rep.  1382,  56 

B.  W.  20B;  Lewis  v.  Johnson,  123  Minn. 
409,  143  N.  W.  1127;  Syphod  v. 
Myem,  80  N.  J.  L.  321,  79  AtL  34a 

>H7de  t>.  Wrenob,  3  Bear.  334; 
National  Bank  v.  H^  101  U.  8.  43, 
fiO,  25  L.  Ed.  822;  Minneapohs,  etc., 
R.  Co.  V.  Cohmibus  Rolling  Mill 
Co.,  lid  U.  8.  1«,  30  L.  Ed.  370; 
BeMunont  «.  I^ieto,  (U.  S.)  39  Sup. 
Ct.  383,  Ortman  ».  Weaver,  II  Fed. 
Rep.  358;  Arthur  v.  Qordon,  S7  Fed. 
Rap.  6S8;  Goulding  Co.  v.  Hammcmd, 
H  Fed.  639,  4  C.  C.  A.  533; 
James  v.  Darby,   100  Fed.   224,  40 

C.  C.  A.  441;  Tnvis  ».  Nederland  L. 
IHB.  Co.,  101  Fed.  486, 43  0.  C.  A.  653; 
Sloan  9.  Wolf  Co.,  124  Fed.  196,  6B 
C.  a  A.  612;  NatimiBl  leading  Oo.  v. 


Vulouiite  Portland  Cement  Co.,  159 
Fed.  40a^  80  C.  C.  A.  341;  Doyle  f. 
Haoulton  Fish  Co.,  234  Fed.  47,  148 
C.  C.  A.  63;  Cage  e.  Black,  97  Aric.  613. 
134  S.  W.  942;  Meuz  v.  Hogoe,  91  CaL 
44%  27  Pac.  744;  Nilcs  t>.  Haooool^ 
140  CoL  157,  73  Pao.  840;  HdRae  o. 
ROM,  170  CaL  74,  148  Pae.  216;  An^ 
Amerioan  Co.  ».  Prentiss,  157  lU.  S06; 
Fox  V.  Turner,  1  QL  An>.  158;  Kao- 
aas  aty,  etc.,  R.  Co.  t>.  MeQuire  0&, 
108  m.  App.  258;  Baker  p.  Johnson  Co, 
37  I&.  186,  189;  Shaw  tr.  Ingram-D^ 
Lumber  Co.,  162  Ky.  32%  153  8.  W. 
431;  Wbeaton  Building  &  L.  Co.  «. 
Borton,  204  Mass.  218,  90  N.  E.  698; 
Kehlor  Fknir  MiUa  Co.  v.  Unden,  230 
Man.  119,  IIB  N.  E.  608;  Eg^Mton  e. 
Wagnw,  46  Mich.  610,  10  N.  W.  87; 
Qienier  i.  Cota,  92  Mich.  23,  52  N.  W. 
77;  lAngellier  *.  Schaefer,  80  Minn. 
361, 31  N.  W.  600;  Kileen  p.  Kennedy, 
00  Minn.  414,  97  N.  W.  126;  Bastian 
Bros.  Co.  e.  Wemott  Howard  Co.,  113 
Minn.  106,  129  N.  W.  309;  Lewis  p. 
Johnson,  123  Minn.  409,  143  N.  W. 
1127;  Egger  v.  Nesbitt,  122  Mo.  667, 
27  S.  W.  38S,  43  Am.  St.  Rep.  506; 
Twentieth  Century  Mach.  Co.  p.  Ex- 
celsior ^ninff  Co.  (Mo.  App.),  171 
a  W.  944;  Harrn  p.  Soott,  67  N.  H. 
437,  32  Atl.  770;  Vlrgiiua  Hot  Springs 
Co.  p.  Harrison,  03  Va.  569,  25  S.  E. 
888;  Lynchburg  Homery  Mills  p. 
Chesterfield  Mfg.  Co.,  107  Va.  73, 
77,  57  8.  E.  600;  Weaver  e.  Burr,  31 
W.  Va.  736,  744, 8  S.  E.  743, 3  L.  R.  A. 
94.    See  abo  w0a,  tf  78,  79. 
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offer,  but  also  by  implication  that  he  will  not  assent  to  the 
tetms  of  the  original  offer.  An  answer  purporting  to  accept 
npcm  condition  is  not  an  acceptance  but  is  in  effect  a  counter- 
(^er,  because  it  states  in  substance  that  the  offeree  will  con- 
tract on  the  tenns  of  the  original  offer  if  some  addition  or 
subtraction  is  made  from  them,'  but  implies  that  otherwise 
he  viU  not  contract.'  -It  is  not  true,  however,  that  any 
communication  from  the  offeree  other  than  an  imequivo- 
eal  acceptance  is  necessarily  a  rejection.  Hius  an  inquiry 
t^  the  offeree  in  i^ard  to  the  possibility  of  other  terms  is  not 
a  cooDtex-aSer  dther  in  the  form  of  a  conditional  acceptance 
or  otherwise,  and  does  not  reject  the  offer."*  Nor  does  a 
statement  by  the  offeree  that  he  will  "  delay  coming  to  deter- 
mination." '1  Nor  does  a  request  for  a  qualification  of  the  oBer 
coiq>Ied  with  an  imquatified  acceptance  not  dependent  on  the 
granting  of  the  request."  Nor  does  mere  silence  of  theofferee." 

§  Sla.  Acceptance  to  take  effect  in  fixe  future. 

A  nice  distinction  may  be  taken  here  between  (1)  a  so- 
called  acceptance  by  which  the  acceptor  agrees  to  become 

*  The  saneBtion  in  Acme  Grain  Co.  It  was  held  that  a  oontract  was  thepebf 

•.  Wenaw,  86  Dam.  L.  Itop.  347,  that  created. 

%  t^lfgr^F"  pnTpoiting  to  "acoq>t"  "  Mactier  8.  Frith,  6  Wend.  103, 

a  nppCMed  oBtx  camiot  itsdf  be  an  21  Am.  Dec.  262.    Compare  Howells 

oBtr   is  unsoond.    It  is  immatoial  c  Stroock,  50  N.  Y.  App.  D,  344,  347, 

that  pnrtMs  put  an  anoneous  le|^  63  N  Y.  Supp.  1074,  where  the  court 

labd  on  their  acts.  intimate  that  a  suggestion  in  the  replf 

*"Aeeeptance  upon  tenaa  varying  of  an  offeree  that  he  would  "submit 

fifm  those  offered  is  a  rejection  of  the  the  defendants'  offer  to  the  mill"  was 

nfler."     Bank  tr.  Hall,  101  U.  8.  43,  "in  the  nature  of  a  counter-ptopo^ 

£0^  26  L.  Ed.  822,  tibn  or  offer."    Undoubtedly  the  offer 

"StevenBon  o.  McLean,  fi  Q.  B.  D.  had  lapsed  in  this  case  by  failure  to 

S46.    In  this  case  in  reply  to  an  offer  accept  promptly,  but  the  intimation 

far  iron  at  40  ahillinga,  the  offeree  re-  that  the  reply  amounted  to  a  counto^ 

ptied — "  ideaae  wire  whether  you  would  offer   and   therefore   reiection   seems 

aeoept  forty  for  deUvery  over  two  imwarranted. 

aunths,  ot,  if  not,  longest  limit  you  "Addinell's  Case,  L.  R.  1  Eq.  22S; 

would  ^ve."    After  reoeivir^  this  re-  Cultouo. Gilchrist, 92Ia.718,eiN.W. 

p^  tbe  offeror  sold  hie  iron  and  dis-  384;  Purrington  n.  Grimm,  83  Vt.  466, 

patched  a  ruttifieation  of  the  sale  to  the  76  Atl.  158. 

offoee.     Bdoi«  Uiis  notice  was  re-  "  Pennsylvania  A  Delaware  OS.  Co. 

ceived,  however,  t^  offwee  had  di»-  r.  Elipstein,  176  N.  Y.  8.  640. 
p«td«d  no  unontditioDal  acoept&oce. 
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immediately  bound  on  a  condition  not  named  in  tiie  offer, 
and  (2)  an  acceptance  which  adopts  unequivocally  the  terms 
of  the  offer  but  states  that  it  will  not  be  effective  until  a  cer- 
tain contingency  happens;  or  that  it  will  become  ineffective 
in  a  certain  contingency.  In  the  first  case  there  is  a  counter- 
offer and  rejection  of  the  original  offer;  in  the  second  case 
there  is  do  counter-offer,  since  th«%.ia  no  assent  to  enter  into 
an  immediate  bargain.  There  is,  so  to  speak,  an  acceptance 
in  escrow,  which  is  not  to  take  effect  until  the  future.  In  the 
meantime,  of  course,  neither  party  is  bo\md  and  either  may 
withdraw.  Moreover,  if  the  time  at  which  the  acceptance 
was  to  become  effectual  is  unreasonably  remote,  the  offer 
may  lapse  before  the  acceptance  becomes  effective.  But 
if  neither  party  withdraws  and  the  delay  is  not  unreason- 
able, a  contract  will  arise  when  the  contingency  happens.'' 

§  S2.  When  rejection  by  mail  takes  effect 

When  a  rejection  sent  by  mail  takes  effect  is  a  question 
that  does  not  seem  to  have  been  yet  authoritatively  decided. 
If  such  a  rejection  does  not  become  effective  until  it  reaches 
the  offeror,  a  subsequent  acceptance  by  tel^raph  will  make 
a  binding  contract.  And  since  an  acceptance  takes  effect 
when  mailed  or  dispatched  by  telegraph,  if  communication 
by  such  means  is  authorized,'*  even  an  acceptance  by  mail 
sent  after  the  rejection  had  been  mailed  but  before  it  had 
reached  the  offeror  would  create  a  contract.  The  analogy 
of  the  law  governing  a  revocation  "  may  be  urged  in  support 

*-*  The    case    oF    FaimeiB'    Haadj  ooimideratioii  of  a  promise  hj  the  buyer 

Wagoa  Co.  c.  Neircomb,  192  Mich.  which  was  purely  illusory  until  the 

634,  159  N.  W.  152,  seems  to  afford  an  time  had  passed  within  which  recOD- 

illuatration  of  this.    In  an  agreement  aideration  was  pQesible.    As  the  buyer 

for  the  purchase  of  a  silo  the  buyer  re-  did   not   reoonsider  before   the   day 

served  till  a  certain  day  the  right  "to  named,   t^  court  ri^tly  hdd  him 

reconsider"  the  purchase.    The  court  liable. 

said  that  there  was  a  "contract"  sub-  "  See  ii^ra,  H  8],  82.     It  was  hdd 

ject  to  a  ri^t  on  the  part  of  the  buyer  in  Waster  v.  Casein  Co.,  206  N.  Y.  506, 

to  withdraw  within  the  time  stated.  100  N.  E.  488,  that  repudiation  by  one 

It  seems  clear  that  there  was  at  the  party  to  a  contract  previous  formed, 

outset  no  contract  and  that  each  party  also  takes  ^eot  as  a  breach  when 

must  have  bad  the  right  to  withdraw,  dispatched, 
since  the  seller  could  not  be  bound  in  "  See  ir^ra,  {  58> 
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of  an  ai^ument  that  the  rejection  amounts  to  nothii^  until 
recdved,  but  the  practical  injustice  of  allowing  the  offeii^e 
to  hold  the  offeror  bound  by  an  acceptance  unknown  to  the 
latter  until  after  he  has  received  the  rejection  and  is  justified 
in  suppomng  the  offer  at  an  end  makes  it  not  unlikely  that 
the  anal(^  of  acceptance  by  mail  would  be  followed  and 
the  rejection  held  effective  from  the  time  when  it  was  mailed, 
if  communication  by  mail  was  authorized."  Such  expression 
of  judicial  opinion  as  there  is,  however,  followii^  the  analt^y 
of  the  law  of  revocation,  regards  the  receipt  and  not  the  dis- 
patching of  the  rejection  as  the  effective  moment." 

It  seems  impossible  to  discuss  the  matter  very  satisfactorily 
on  principle  because  of  the  two  opposing  analo^es.  As  an 
ori^nal  question  the  decisions  of  the  courts  that  a  contract 
becomes  complete  on  the  mailing  of  a  letter  of  acceptance 
seems  opesa  to  criticism;''  but  that  rule  must  be  taken  as 
established  and  it  may  therefore  equally  well  be  argued— 

1.  All  answers  by  mail  or  telegram  when  that  mode  of  com- 
munication is  authorized,  take  ^ect  when  dispatched. 

2.  Any  communication  destroying  or  determining  an  offer 
takes  ^ect  only  when  received.   On  the  first  line  of  argument 

i^Tlus  difficult;  may  perhaps  be  oroonditioaalsooeptaace."    llie  qtieS' 

armded  by  the  doctiine  of  estoppel,  tion  the  court  WEts  deciding  in  tbis  case, 

Bee  xn^ra,  { 9S.  however,  was  that   the  counter-offer 

"  In  Jamea  o.  Darby,  100  Fed.  Rep.  was  not  effective  aa  an  offer  until  re- 

224,  229,  40  C.  C.  A.  341,  the  court  oeived,  not  that  letter  might  not  oper- 

Kidof  a  letttf  of  rejection:  "After  [the  ate  as  a  rejection.    It  may  aeem  odd  to 

cSeror]  received  this  letter  [the  of-  suggest  the  possibility  that  a  letter  coa- 

fene]  would  not  have  been  allowed,  if  taining  a  rejection  of  an  offer,  and  alao 

he  had  ao  desred,  to  hare  recalled  it,  a  new  oBer  mif^t  become  effective  aa 

■nd  then  accepted  in  unoonditiona]  to  the  rejection  iimnediately,  but  as  to 

tains  -  .  .      The  reodpt  by  [the  of-  the  a0&  not  until  communication  was 

feror]  of  that  letto'  rendered  the  option  complete;  but  if  it  is  remembered  that 

nugatory;"  but  the  facts  involved  no  a  letter  revoking  one  offer  and  s<^ 

qoestiou  of  the  precise  time  when  the  editing  another  unquestionably  takes 

flection  became  effectual.  effect  at  two  different  times  there  will 

In  Harris  V.  Scott,  67  N.  H.  437, 439,  seem  less  reason  for  surprise.    The  ao- 

82  AtL  770,  the  court  said  of  the  do-  ceptance    and    revocation,    however, 

fendant  who  had  made  an  offer  by  though  in  tlie  same  letter  are  two  dis- 

iinil:  "She  made  the  public  post  her  'Unet  things  whereas  the  counter-offer 

agoit  to  receive  from  the  plaintiff  ss  is  itself  the  rejection.   See  an  article  by 

uiKiuBlified  acceptance  of  her  offer.  Dean  Ashley  in  12  Yale  L.  J.  419. 

hot  not  to  receive  a  counter-proposal  "  See  infra,  i  81. 
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rejection  is  aoalogouB  to  an  acceptance  because  coming  from 
the  offeree.  On  the  second  line  of  argument  it  is  analogous 
to  a  revocation  because  destructive  of  the  aSex. 

§  63.  E^iiiation  of  time  stated  in  the  offer. 

As  the  offeror  is  at  liberty  to  make  no  offer  at  all  he  is  also 
at  liberty  to  dictate  whatever  terms  he  sees  fit  if  he  chooses 
to  make  an  offer.  Among  his  requirements  may  be  accept- 
ence  within  a  specified  time,  and  if  no  acceptance  is  made 
within  that  time  the  offer  necessarily  expires.**  The  limitation 
of  time  may  be  exactly  fixed,  or  it  may  be  fixed  by  words  of 
somewhat  indefinite  meaning.  ThoB  an  offer  may  require  tele- 
graphic acceptance  on  receipt.*'  An  offer  requiring  "prompt 
wire  acceptance  "  is  not  fulfilled  l^  answering  at  2: 45  p.  ii.  a 
telegraphic  <^er  received  at  11:30  a.  m.,"  and  a  telegraphic 
offer  with  a  requiremoit  of  "immediate"  designation  of  the 
route  for  shipment,  delivered  early  in  the  day  was  not  accepted 
sufficiently  early  by  a  reply  sent  at  night  rates  at  6: 25  p.  u. 
of  the  same  day.*'  A  common  requirement  is  an  answer  by 
return  mail.  This  requirement  must  be  compUed  with  though 
the  words  would  probably  not  be  Uterally  construed.  An  ac- 
ceptance by  any  method  of  commimication  actually  arriving 
as  soon  as  letum  mul  would  reach  the  offeror  would  doubt- 
less be  held  sufficient.**  And  in  a  city  where  mails  are  very 
frequent  it  is  probable  that  a  prompt  reply  would  be  held  suffi- 
cient though  the  reply  did  not  go  out  in  the  next  mail  leaving 
the  city  after  the  delivery  of  the  offer." 

"  Tiim  V.  Hoffmiui,  20  L.  T.  (N.  S.)  *>  Van  C&mp  Paddng  Co,  n.  Smith, 

271;  Waterman  p.  Banks,  144  U.S.  394,  101  Md.  SOU,  81  AU.  284. 

S6  L.  Ed.  479, 12  S.  C.  Rep.  646;  Mao-  **  Tlnn  v.  HoSmu,  29  L.  T.  (N.  S.) 

lar  e.  Harvey,  90  lU.  625;  MiUer  b.  271;  Bernard  v.  Tortanee,  5  G.  &  J. 

Sharp,  fi2Ind.App.  11,  lOON.  E.  lOS;  883.     So  in  EUason  v.  Henohaw,  4 

Potto  c  Whitehead,  20  N.  J.  Eq.  55;  Wheat.  225,  4  L.  Ed.  556,  where  the 

Longwortlk  o.  Mitchell,  26  Ohio  St.  334,  offer  required  an  ansiver  "by  return 

and  see  cases  in  Uie  following  notes,  of  wagon"  the  court  said  an  acceptance 

>  11  Eagle  Mill  Co.  d.  Caven,  76  Mo.  would  be  sufficient  which  "was  not 

App.  468.    An  aco^tance  on  the  fol-  delayed  beyond  the  time  ordinarily 

lowing    day    was    hdd    insufficient,  onployed  by  wagons." 

.awne  0.  Niver,  168  Mass.  4,  46  N.  E.  »  Ortman  v.  Weaver,  11  Fed.  Rep. 

393.  358,  362;  Pahner  o.  Pboefiix  Mut.  L.  L 

■*  Brewer  v.  Lepman,  127  Mo.  App.  Co.,  84  N.  Y.  63. 
693,  106  &  W.  1107. 
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A  condition  is  imposed  by  tiie  offer,  Tnalring  an  answer 
by  return  mail  essential,  though  the  cfferot  merely  requests 
such  an  answer,^  and  introduces  the  request  with  the  wtml 
"please  "  "  or  with  "you  will  confer  a  favor."  ■*  Not  infre- 
quently an  offeror  who  has  imposed  a  limit  of  time  in  his 
offer  does  not  care  to  inBist  upon  it  and  by  further  negotiations 
may  indicate  a  continued  willingness  to  stand  by  the  terms 
of  his  offer.  Ai^  such  manifestation  of  continued  willingness 
is  in  ^ect  a  new  offer,  which  may  be  accepted  and  if  accepted 
will  lipeD  into  a  contract.** 

§  S4.  Bxpimtion  of  a  reasonable  t^e. 

Ji  no  time  is  fixed  in  the  offer  within  which  acceptance  must 
be  made,  it  is  a  rule  of  law  that  acceptance  must  be  within 
a  reasonable  tjme.  What  amoimts  to  a  reasonable  time,  how- 
ever, varies  within  wide  limits.  A  reasonable  time  for  the 
acceptance  of  an  <Mer  made  on  a  commercial  exchange  is 
within  a  few  seconds.  A  delay  of  some  days  might  not  be 
unreasonable  in  answering  soipe  offers  of  other  kinds.  A  reason- 
able time  for  the  acceptance  of  most  offers  made  in  conversa- 
tion win  not  extend  beyond  the  time  of  the  conversation  unless 
q>ecial  words  or  circumstances  indicate  an  intention  on  the 
part  of  the  offeror  that  it  shall  do  so.^  The  question  usually 
arises  when  the  parties  are  at  a  distance  from  one  another, 
and  here  only  general  rules  can  be  laid  down.  The  length 
of  time  whicii  is  reasonable  must  depend  on  all  the  circum- 
stances of  the  case,  but  especially  upon  the  nature  of  the  pro- 
posed contract.  If  it  involves  the  sale  of  property  which  is 
subject  to  rf^id  fluctuations  in  price,  a  reasonable  time  will 

"  Cair  0,  Dural,  U  Pet.  77,  8%  10  ing  alive  and  continued  negotiation, 

L.  Ed.  S6I;  Tkylor  t>.  B«onie,  35  Barb,  tbey  waived  tiwir  right  to  inaiat  that 

272.  the  contract  had  expired  by  limita- 

'  HoweUs  P.  Stroodc,  £0  N.  Y.  App.  tion.    McCarty  v.  Helbling,   73  Or. 

D.  344,  63  N.  Y.  Sum).  1074.  356, 144  F.  499.  See  further,  it\fTa,  i  92. 

"Maelay  ir.  Harroy,  90  QL  526;  "The   Swiae  Code  of  Obligations 

Palmer  p.  Riamx  Mut.  L.  I.  Co.,  84  provides  (Art.  4):  "When  the  offer  lias 

N.  Y.  63.  been  made  to  a  person  present  without 

*  Where  the  Tendon,  after  expira-  fixing  a  time  for  acceptance,  the  offeror 

timi  of  the  time  limit  on  an  option  to  is  freed  if  the  acceptanee  is  not  made 

mU  land,  timted  the  oontract  ae  be-  immediately." 


92  W1LLI8T0N  ON  CONISACTS  §  54 

be  Bhort."  Generally  an  offer  to  bi^  or  sell  real  estate  may 
be  supposed  to  continue  longer  than  an  (flw  to  sell  personal 
property.**  The  method  of  communication  used  by  tiie  offeror 
is  also  important  as  indicating  the  degree  of  haate  which  he 
deems  necessary,  or  which  the  circumstaDCes  make  ^prt^ui- 
ate. 

If  the  offer  is  made  in  course  of  peraoaal  conversation  an 
immediate  answer  will  generaUy  be  required."  If  the  offer 
is  sent  by  messenger  or  by  mail  no  positive  rule  can  be  Wd 
down.  Frequently  an  answer  by  return  of  meseenger  or  by 
return  mail  may  be  required  by  the  nature  (^  the  offer  even 
though  no  express  limit  of  time  is  fixed.  But  certainly  where 
a  number  of  mails  go  out  each  day,  a  reply  either  by  return 
mail  or  upon  the  day  when  the  offer  was  received  will  be  suf- 
ficient.** So  early  a  reply  would  be  necessary  only  in  commer- 
cial  transactions,    and   not    always    even    in    such  transac- 


"Id  MiniMBota  OU  Co.  v.  Collia 
Lead  Co.,  4  Dillon,  431,  »  telegnphic 
offer  bi  sell  oil  then  subject  U>  rapid 
fluctuationa  in  price  was  hcid  not 
accepted  within  a  reaaoiiable  time  b; 
a  telegraphio  reply  24  hours  later. 
In  Van  Camp  Packing  Co.  e.  Smith, 
101  Md.  665,  61  Atl.  2S4,  a  telegraphic 
offer  to  sell,  impoung  a  requirement  of 
"immediate"  designation  of  route  for 
shipment,  gent  on  the  erening  of  Oct. 
lat  and  delivered  early  on  the  next  daj, 
was  held  not  seasonably  accepted  by 
a  tel^raphic  reply  at  night  ratea  s^t 
at  6:25  P.  M.  on  that  day.  See  alao 
Dunlop  c.  Higgins,  1  H.  L.  C.  381; 
Ferguson  v.  West  Coast  Shingle  Co., 
96  Ark.  27,  130  S.  W.  527;  Emerson 
0.  Stevens  Grocer  Co.,  95  Ark.  421, 
130  S.  W.  641, 105  Ark.  575,  151  3.  W. 
1003;  Soberts  e.  Evans,  43  Col.  380; 
Avwill  D.  Eedgp,  12  Conn.  424;  Troun- 
stine  e.  Sellers,  35  Kaos.  447,  11  Pac. 
441;  Allen  B.  Wrisley  Co.  u.  Mathieson 
Alkali  Worics,  107  lU.  App.  379;  Fer- 
rier  r.  Storer,  63  la.  4g4,  19  N.  W.  288, 
60  Am.  Rep.  752;  Bowser  «.  Fountain, 
128  Minn.  198,  150  N.  W.  795;  Mi- 


sell  V.  Burnett,  4  Jones  L.  249,  69 
Am.  Dec.  744. 

"See  as  to  real  estate:  Roberta  f. 
Evans,  43  Cal.  380;  Phillips  v.  Deck, 
76  Cal.  384,  18  Pac.  336;  Kempner 
V.  Cohn,  47  Ark.  519,  1  S.  W.  S69,  53 
Am.  Rep.  775  (five  days  not  as  matter 
of  law  unreasonable);  Stone  c.  Har- 
mon, 31  Minn,  612,  19  N.  W.  88.  But 
a  delay  of  over  two  weeks  in  answer- 
ing such  an  offer  was  held  czoesuve 
in  Ortman  v.  Weaver,  11  Fed.  Rep. 
358,  and  wbwe  the  offerer  said  in  his 
offer  that  he  "would  not  agree  to  ke^ 
the  offw  good  a  great  while"  even  a 
shorter  period  would  be  unreasonable. 
Baker  v.  Holt,  50  Wis.  100, 14  N.  W.  8. 
And  with  land  of  a  speculative  charac- 
ter, for  instance  oil  land,  much  delay 
would  be  unreasonable.  Vincent  v. 
Woodland  Oil  Co.,  165  Pa.  402,  30  AtL 
901. 

"  Mactier's  Administiators  o.  Frith, 
6  Wend.  103,  114,  21  Am.  Dec.  262. 
See  also  Vincent  e.  Woodland  Oil  Co., 
165  Pa.  402,  30  Atl.  991. 

"  Dunlop  V.  Higpna,  1  H.  L.  C.  381; 
Mitchell  t..  WftUaee,  27  Ky.  L.  Bep. 
037,  87  S.  W.  303. 
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tjona.'^  BuEoness  customs  in  the  locality  or  between  the  parties 
may  be  most  important.**  The  offer  itself  also,  though  not  ex- 
preesly  limiting  the  time  for  acceptance,  may  afford  indica- 
tions of  what  is  reascmable  by  reference  to  some  future  time 


In  offers  for  reward  a  reasonable  time  has  been  held  to 
continue  for  a  very  long  time.  An  offer  for  ihe  conviction  of 
an  offender  for  a  particular  crime  has  been  held  not  to  lapse 
until  the  Statute  of  limitations  barred  conviction.  *"  On  the 
other  hand,  it  has  been  held  that  twelve  years  from  the  time 
when  a  reward  was  offered  is  unreasonable.  *"    And  generally 


»In  Sooth  Branch  Cbeeee  Co.  o. 
American  Butter  &  Cheeae  Co.,  191 
MuJt.  507,  1S8  N.  W.  158,  an  offer  for 
the  Bile  at  cheese  receiTed  bj  mail  on 
SatuidiV  wM  bdd  properly  accepted 
b<r  a  tdegmm  aent  and  receiTed  on  the 
foUafring  Monday. 

••FcrKUHon  d.  West  Coast  Shingle 
Co.,  96  Ark.  27,  13D  8.  W.  527. 

o  Hiiu  an  ofier  to  buy  stock  "  at  any 
time  after  January  1,  1886,  if  at  that 
time  you  demre  to  have  me  do  so"  may 
be  acc^ted  vithin  a  reasonable  time 
after  January  1,  1886.  Fsik  v.  Whitr 
ney,  148  Maas.  278,  19  N.  E.  181. 
Compare  Cabot  c.  Kent,  20  R.  I.  197, 
37  AtL  945,  where  it  was  hdd  that  an 
offer"totakebackBaidstock  .  .  .  upon 
January  Irt,  1895"  eould  not  be  ac- 
cepted Hfter  the  pretuse  day  atat«d  in 
the  offer.  In  Dawley  v.  Potter,  19  R.  I. 
372, 36  Atl.  92,  there  was  an  offra  to  buy 
a  coh  if  it  was  "a  fiUy  all  rigjit  and 
sound  at  fire  months  old  .  .  .  should 
you  wish  to  sell  her."  It  was  held  this 
cAermi^t  be  accepted  within  a  reason- 
able time  sf  ter  the  colt  was  five  months 
old.  Were  it  not  tor  the  final  words  of 
the  oBfx  it  would  apparently  contem- 
[riate  an  immediate  bilateral  agree- 
mrat,  tbe  perfonnanoe  of  which  was 
to  be  conditional  upon  the  character 
of  the  foal  at  five  montba.  So  an  offer 
made  Aug.  23  to  discount  bills  "after 
the  16th"  it  was  held  might  be  ac- 


cqjted  Sept.  IQth.  Sherley  v.  Feehl, 
84  Wis.  46,  64  N.  W.  267. 

So  an  offer  for  reward  for  the  oon- 
viction  of  aiky  person  engaged  in  in- 
cendiuy  attempts  was  held  to  con- 
template a  reward  not  simply  for  at^ 
tempte  which  had  already  taken  place, 
but  those  which  might  take  place  in 
the  immediate  future  and  any  per- 
foimance  by  one  seeking  the  reward 
within  a  reasonable  time  after  such  a 
future  crime,  would  justify  recovery. 
See  Loring  v.  Boston,  7  Mete.  409; 
Langdell,  Summary,  {155. 

Again,  an  offer  to  subscribe  to  shares 
in  a  new  corporation  may  remain  open 
until  a  reasonable  time  after  the  cor- 
poration has  been  organized,  or  the  full 
subscription  obtained,  if  this  seems  to 
have  been  within  the  ori^nal  con- 
templation of  the  offer.  See  Rams- 
gate  Hotel  Co.  V.  Goldsmid,  L.  R.  1 
Exch.  109;  Baily's  Case,  L.  R.  5  £q. 
428,  3  Ch.  592. 

"  The  Matter  of  Kelly,  39  Conn.  159. 
See  eUso  Schaub  u.  I^ncaster,  156  Pa. 
362,  26  Atl  1067,  and  in  Drummond 
r.  The  United  States,  35  Court  of 
Claims,  356,  the  offer  was  held  open 
after  ten  years,  the  criminal  still  bdng 
a  fugitive  from  justice. 

"  Mitchell  V.  Abbott,  86  Me.  338, 
29  Atl.  1118,  25  L.  R.  A.  503,  41  Am. 
St.  Rep.  559. 
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in  offers  for  unilateral  contracts  as  a  reasonable  time  for  ac- 
cepting t^  offer  is  necessarily  a  reasonable  time  for  doing  the 
act  requested,  if  the  act  from  its  nature  is  likely  to  take  a 
consida^ble  time,  the  offer  will  remain  open  for  that  length 
of  time." 


§  66.  Revocation. 

It  is  a  Gcmsequenoe  of  the  rule  that  unsealed  promises  with- 
out conmderation  are  not  binding,  that  t^ers  unless  under 
seal  or  given  for  consideration  may  be  revoked  at  any  time 
prior  to  the  creation  of  a  contract  by  acceptance.*'  There- 
fore, even  though  a  definite  time  in  which  acceptance  may 
be  made,  is  named  in  such  an  offer,  the  offerer  may,  never- 
theless, revoke  his  offer  within  that  period.*'  And  even 
though  ih&  oSfT  expressly  states  that  it  shall  not  be  with- 
drawn, nevertheless,  it  may  be.*'  What  communicaticm 
amounts  to  a  revocation  is  a  question  of  construction.    Any 

,  Scandinavi&n'AmericRii  Bank, 
65  Waah.  569,  118  Pac.  648;  Brown 
Brofl.  Lumber  Co.  e.  Preston  MiU  Co., 
3  Wash.  648,  14fi  Fac.  964.  And  see 
cases  in  thia  section  patrim. 

"  Bmtol  &c.  Co.  V.  MagBS  44  Ch. 
Div.  616;  Brawn  d.  Saving  Union,  134 
Cal.  448,  66  F&c.  £92;  Cooper  v.  Lai»< 
ing  Wheel  Co.,  94  Mich.  272,  64  N.  W. 
39,  34  Am.  St.  Rep.  341;  Davis  t>. 
Petty,  147  Mo.  374,  48  S.  W.  944; 
BoBshardt  Co.  p.  Creanent  Oil  Co., 
171  Pa.  109,  32  Atl.  1120;  Wearer 


» In  Morse  o.  Bdiam,  7  N.  H.  549, 
26  Am.  Dec.  372,  the  ofier  requested 
the  obtaining  of  a  debtor's  dischuge 
&om  his  creditors.     Two  years  w 
held  a  reasonable  time  for  this.    C 
the  other  hand,  in  Smith  v.  Bruner,  I 
ni.  App.  61,  two  yeaiB  was  held  i 
unreasonable  time  for  ginHiig  a  mining 

<>  IXckinson  e.  Dodds,  2  Gh.  Dir. 
463;  Bjrne  v.  Van  Tienhoven,  6  C.  P. 
Div.  344;  St«venson  v.  McLean,  6 
Q.  B.  Div.  346;  Moffett  Ac.  Co.  tr. 
Rochester,  178  U.  S.  373,  44  L.  Ed. 
1108;  BoiBt  V.  Simpson,  90  Ala.  373; 
Timmona  o.  Boetwick,  141  Ga.  713, 
82  S.  E.  29;  CrandaU  ■>.  WiUig,  166  Bl. 
233,  4e  N.  E.  766;  MiUer  d.  Douville, 
45  La.  Ann.  21^  12  So.  132;  Lincohi  t>. 
Gay,  164  Mass.  637,  42  N.  £.  95,  49 
Am.  St.  Rep.  480;  Brown  v.  Snider, 
126  Mich.  198,  85  N.  W.  670;  Storeh  v. 
Duhnke,  76  Minn.  521,  79  N.  W.  633; 
Winders  t>.  Kenan,  161  N.  E.  628,  77 
S.  E.  687;  Outcault  Advertising  Co. 
p.  Wilson,  186  Mo.  App.  492,  172 
S.  W.  394;  Brown  d.  FannerB'  &c. 
Bank,  76  Or.  113,  147  Pac.  637;  Hei^ 


BuiT,  31  Wat  Va.  736,  8  S.  £. 
743. 

"  Toledo  Computing  Scale  Co.  «, 
SteiAens,  96  Ark.  606,  132  8.  W.  926; 
Outcault  Advertifling  Co.  v.  Young 
HardwaieCo.,  110  Ark.  123, 161  S.  W. 
142;  Hargrove  o.  Crawford,  159  la. 
522,  141  N.  W.  423;  ChaUenge  &o. 
MiU  Co.  0.  Kerr,  93  Mich.  328,  53 
N.  W.  555;  Peck  v.  Freese,  101  Mich. 
321,  59  N.  W.  600;  Gary  v.  Appo,  84 
N.  Y.  S.  569;  Howe  Scale  Go.  v.  Wolfa- 
haut,  170  N,  Y.  S.  943;  National  Refin- 
ing Co.  V.  MUler,  1  S.  Dak.  648,  553, 
47  N.  W.  962. 
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itatement  -wliich  clearly  implies  unwillin^ees  to  contract 
Mwrding  to  the  termfl  of  the  offer  is  sufficient,  thou^  «he 
word  revolte  is  not  used.** 

After  an  offer  has  been  duly  accepted,  it  is  fundamental  that 

Tevocataon  is  no  longer  possible.    Thus  when  parties  have  had 

&  Luniber  of  communications  with  one  another  by  letter  or 

odKTwise  regarding  a  proposed  bargain,  all  should  be  consid- 

«ted,  yet  if  once  a  definite  offer  has  been  made  and  it  has 

been  accepted  without  qualification,  the  complete  contract 

thus  arrived  at  cannot  be  affected  by  subsequent  negotiations 

unksB  th^'  amount  to  an  agreement  to  mo^y  or  rescind  the 

contract.** 

V  §  66.  Revocation  is  not  effectoal  until  commiinicated. 

If  tlie  formation  of  a  simple  contract  depended  up<m  the 
ezKt^MK  of  mutual  assent  In  fact  in  the  minds  of  the  con- 
tracting parties,  a  change  of  mmd  on  the  part  of  either  one 
before  the  requisite  mutual  assent  was  reached  would  pre- 
vent the  formation  of  t^e  contract.**  No  case,  however, 
goes  BO  far  as  to  hold  material  a  change  of  mind  on  the  part 
of  the  offerer  not  manifested  by  an  ovef[act,*^  but  several 
cases  near  the  beginning  <^  the  nineteenth  centuiy  show  that 
the  cime^tion  of  the  court  at  that  time  was  that  a  manifes- 
tation l^  an  overt  act  of  a  change  of  mind  on  the  part  of  the 
<^erer  would  operate  as  a  revocation,  though  not  communi- 
.  eated  to  the  other  party .*^  This  conception  has  found  expre»-  ^ 
skm  m  the  Gvil  Code  of  California,*'  which,  though  providing 

**  A  letter  by  one  nito  had  ordered  held  no  contract  was  created  by  an 

adTBrUaing  matter  askjng  that  it  be  aoeeptanoe  later  in  the  day,  thou^ 

noit  forwarded  until  he  felt  in  a  better  within  the  time  specified  in  the  offer, 

'landle  it  was  not  a  mif-  BuUer,  J.,  said  that  "it  ia  not  stated 


^aeaat  rerooation  of  the  order.    Out-  that  ...  the  goods  were  kept  until 

eatdt  Ajdvertising  Co.  v.  Buell,  71  Or.  titat  time,"  evidently  supposing  that 

62,  141  P.  ICaO.  a  sale  of  the  goods,  though  without 

**  Bellamy  d.  Debenham,  45  Ch.  D.  notice,  would  revoke  the  offer.     The 

481;  Perry  v.  Suffields,  limited  [1916],  same  implication  is  made  in— Adams  v. 

3ai.D.  IS7.    BeealBoit^ra,tt81,S2.  LindseU,  1  B.  &  Aid.  681;  Head  v. 

■Sm  tit/ro,  il95,  1536,  1537.  Diggon,  3  M.  &  R.  97;  Hebb's  Caae, 

«See,  however,  avpra,  {SO.  L.  R.  4  Eq.  9;  Routledge  v.  Grant,  4 

•In  Cooke  v.  Oiley,  3  T.  R.  653,  Bing.  653. 

wbere  an  offer  to  sell  tobacco  was  "Sec.  1587.    The  code  was  adopted 

made  by  the  defendant,  and  the  court  in  1872. 


96  WILLISTON   ON   CONTRACTS  §  56 

for  commumcation  of  "notice  of  revocation,"  also  provides 
not  only  with  reference  to  acceptance  but  also  wi^  refer- 
ence to  revocation  "  that  communication  is  complete  when 
put  in  course  of  transmission.^'  At  the  present  day,  how- 
ever, it  is  almost  universally  settled  that  a  revocation  requires 
communication  and  that,  therefore,  an  acceptance  prior  to 
a  communicated  revocation  will  make  a  binding  contract.** 
It  bas  been  suggested  £hat  though  manifest  principles  of 
justice  require  that  a  revocation  should  not  be  effectual  agailist 
an  acceptor  of  an  offer  until  the  revocation  has  been^'eceived, 
the  revocation  should  bind  by  estoppel  the  offeror  from  the 
time  when  it  was  dispatched;  but  such  a  result  could  not  be 
reached  "without  infringii^  upon  the  inexorable  rule  that  one 
party  to  a  contract  cannot  be  bound  xmless  the  other  be  also, 
notwithstanding  that  the  principle  of  mutuality  thus  appHed 
may  enable  a  pai;^  to  take  advantage  of  the  invalidity  of 
his  own  act."  "  "^levocation  may  be  indicated  by  acts  as 
well  as  words.  Thus,  after  an  offer  of  sale  to  one  person,  a 
sale  of  the  same  property  to  another  person,  if  brought  to 
the  knowledge  of  the  person  to  whom  the  offer  was  first  made, 
will  amount  to  a  revocation.''^  A  revocation  "should  be  as 
direct  and  explicit  as  the  acceptance."  "  What  amounts 
to  a  receipt  of  a  revocation  must  be  the  same  as  reo^pt  of 

"  Sen.  1583.  Co.,  5  Col.  App.  162,  38  Pac.  392; 

"  No  decision  has  yet  been  made  in  Wheat  v.  Cross,  31  Md.  99,  1  Am.  Rep. 

California  upon  the  matter,  but  in  28}  Brauer  p.  ShaW,  168  Mass.  1S8, 

Wattem  v.  Lincoln    (So.   Dak.),   135  46  N.  £.  617,  60  Am.  St.  R«p.  387; 

N.  W.  712,  it  was  held  under  simikr  Peck  v.   Freese,    101   Mich.  321,   59 

proviuona  in  the  South  Dakota  Code,  N.  W.  600;  Farmere'  Haudy  Wagon 

is  1212,  1215,  1216,  that  a  revocation  Co.  v.  Newcomb,  193  Mich.  624^  159 

of  an  offer  waa  effected  as  soon  as  d»-  N.  W.  152;  Peaiuiylvama  &  Delawa^ 

posited  in  the  post>office.  ,Oil  Co.  v.  Klipstein,  175  N.  Y.  S.  549; 

"  Stevenson  v.  McLean,  5  Q.  B.  0.  Malby  o.  Drumheller,  68  Wash.  106, 

346;  Henthorn  o.  Fraser,  [1892]  2  CI).  122  Pac.  1005. 

27;    Re   London   &    Northern   Bank  "  Patrick  v.  Bowman,  149  U.  S.  411, 

[19001 1  Ch.  220;  Tayloe  v.  Merchants'  424, 37  L.  Ed.  790. 

Fire  Ins.  Co.,  9  How.  390,  13  L.  Ed.  ••Thurber  v.  Smith,  25  R.  I.  60,  54 

187;  Patrick  v.  Bowman,  149  U.  S.  411,  Atl.  790.    See  also  Urmop  •■.  Jordai, 

424.  37  L.  Ed.  790;  The  Palo  Aho,  2  66  lU.  20*;  WardeU  v.  Willianw,  62 

Ware,  343;  Weld  v.  Victory  Mfg.  Co.,  Mich.  50,  28  N.  W.  796,  4  Am.  St. 

205  Fed.  770;  Kempner  u.  Cohn,  47  Rep.  814,  and  cases  in  the  foUowing 

Ark.  519,  1  S.  W.  869,  58  Am.  Rep,  section. 

776;  Sherwin  u.  Nat.  Cash  Register  "limi .'.  ""Mean,  80  Ala.  360,  366. 
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an  acceptance,  or  oUier  communication."  Difficulties  may 
arise  where  circumBtances  make  it  impracticable  to  notify 
tlie  ofTeree  of  revocation.  Thus,  the  offeree  may  have  gone 
to  a  distance  from  the  mails,  or  his  address  may  be  unknown. 
It  is  perhaps  still  open  to  question  whether  the  law  should 
cast  the  burden  upon  the  offeror  who  has  put  forth  an  offer 
or  should  adopt  a  rule  analogous  to  that  adopted  in  cEise  of 
public  offers,"  and  hold  the  offer  revoked  if  such  an  attempt 
is  made  to  conmiunicate  a  revocation  in -the  same  way  that 
the  ori^nal  offer  was  communicated.  Presumably,  however, 
the  burden  would  be  thrown  upon  the  offeror,  unless  the 
<^eree  purposely  prevented  communication. 

§  67.  Lidirect  communication  of  rerocation. 

It  is  not  yet  perhaps  fully  settled  whether  an  offer  is  re- 
voked by  knowledge  on  the  part  of  an  acceptor  that  the  offeror 
is  no  longer  willing  to  enter  into  such  a  contract  as  was  pro- 
posed by  h^  (^er,  when  that  knowledge  comes  not  from  the 
offeror  himself  or  with  his  cognizuice,  but  throu^  oth^ 
channels^  It  was  held  by  the  English  Court  of  Appeal  that 
knowledge  on  the  part  of  an  offeree  that  land  which  had  been 
offered  to  him  for  sale  had  subsequently  been  sold  to  another, 
prevented  him  from  makii^  an  effectual  acceptance  of  the 
c^er."  This  case  has  been  followed  in  the  United  States;  ^ 
but  has  also  be«i  severely  criticised.*'    Certainly  there  are 

'^8ee  if^ra,  {89.  and  latm  the  maker  failed.  Theholder 
"  See  infra,  {  59.  knowing  of  the  failure  accepted  tha 
"  Dickinaon  v.  Dodds,  2  Ch.  D.  463.  offer,   and   was  allowed  to  enforce  a 
GiHDincnta  on  this  ease  in  Eenthom  contract    against    the   offeror.     Also 
a.  Fraaer  [1892]  2  Ch.  27,  indicate  that  Arentsen  v.  Moreland,  122  Wis.  167, 
Hm  En^iBh  court  regains  the  knowl-  99  N.  W.  790,  65  L.  R.  A.  973,  where 
edge  of  the  offeree  as  the  vital  dmnD-  knowledge  that  a  vendor  had  con- 
stance.  tract«d  to  sell  the  timber  on  certain 
"  Ctdeman  p.  Applq^arth,  08  Md.  land  did  sot  preclude  the  vendee  from 
21,  II  AU.  284,  6  Am.  St.  Rep.  417;  taking  aa  option  to  buy  the  land, 
WaUen  v.   lincoln    (8.    Dak.),    135  with  the  timber,  accepting  the  option 
N.  W.  7r~'  Frank  v.  Stratford-Hand-  and,  on  refusal  of  the  vendor  to  coo- 
«odc,  13  Wyo.  37, 77 1^.  134, 67  L.  R.  vey  the  timber,  recovering  damages  for 
A.  671,  110  Am.  St.  R^.  963.    But  ita  value. 

ep.  Sberie;  v.  P«ehl,  84  Wis.  46,  64  "I^ngdell,  Summary  of  Contracts, 

N.W.2e7.    Id  this  case  an  offer  to  dis-  i  181;  Wald'a  Pollock,  Contracts  (3d. 

OMiit  a  note  was  made  to  the  holder  ed.),  32. 
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bol^  theoretical  and  practical  difiSculties  involved  in  any 
rule  allowing  an  effective  revocation  to  be  made  by  any  one 
but  the  offeror.  In  theory,  as  an  offer  must  be  made  by  an 
act  of  the  offeror  moving  toward  the  oSeree,  and  no  state- 
ment by  third  pra^ons  is  sufficient,"'  so  it  would  seem  that 
an  offer  could  only  be  withdrawn  by  a  direct  expression  of 
volition  on  the  part  of  tiie  offeror  to  the  person  to  whom  he 
had  previously  made  the  offer.  Thouf^  the  expression  is 
common  especially  in  tiie  earlier  cases  of  "commimication" 
or  "notice"  ai  revocation  as  if  communication  or  notice  were 
made  of  a  revocation  that  had  previously  taken  place,  this 
use  (^  language  has  descended  from  a  time  when  mutual  assent 
in  contracts  meant  actual  mutual  assent,  not  that  e:q>ressed  by 
one  party  to  the  other.  ■*  At  the  present  day  it  is  more  accurate 
to  say  that  communication  is  essential  to  the  existence  of 
revocation,  indeed  is  the  revocation.  If  so,  it  seems  that  the 
act  of  the  offeror  is  as  essential  to  withdraw  his  offer  as  to 
create  it,  and  that  the  only  way  he  can  make  his  act  effective 
is  by  communication  from  himself  or  his  agent.'*  From  a. 
practical  standpoint,  also,  there  is  difficulty  in  deciding  when 
knowledge  received  in  a  roundabout  way  through  third  persons 
indicates  with  sufficient  clearness  tiiat  the  offeror  is  no  longer 
disposed  to  keep  his  offer  good.  Must  the  off^-ee  ^ve  credit 
at  his  pml  to  haphazard  information,  or  what  degree  of  cer- 
tainty or  probabUity  must  exist  in  order  to  make  the  words 
of  an  outsider  effectual  to  revoke  the  offer?  ^^evwtheless 
in  view  of  the  unifomuty  of  the  few  decisions  directiy  in 
point,  and  d  the  manifest  lack  of  equity  in  an  attempt  to 
enforce  a  contract  which  the  acceptor  knew  at  the  time  of 
his  acceptance  was  contrary  to  the  wishes  of  the  offeror, 
it  is  likely  that  the  T^^gliwh  case  on  the  point  will  be  followed. 

§  68.  Revocation  of  offer  conten^dating  a  series  of  perform- 
ances. 

Most  offers  contemplate  a  ^gle  acceptance  by  the  offeree 
by  an  indivisible  act  or  by  an  indivisible  promise  or  set  of 
promises.  It  is  possible,  however,  to  make  ^  divisible  offer 
requestii^  a  series  of  acts  or  promises  to  be  given  from  time 

"  See  lupra,  {23.  *■  See  lupra,  f  23. 
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to  time,  and  agrmng  in  return  to  give  a  series  of  performaaces 
each  of  which  is  to  be  set  off  agfunst  a  correepoiiding  act  or 
promise  of  the  offeree.  If  an  offer  is  of  this  divisible  character 
it  may  be  revoked  not  only  before  any  acceptance  but  also 
aa  to  any  portion  of  tiie  offer  still  unaccepted  even  after  ao- 
ceptuice  of  some  of  the  series  of  transactimis  proposed  by 
the  offex."*  It  is  often  a  difiScult  question  c^  construction 
whether  aq  offer  cont^plates  a  series  of  contracts,  as  thus 
su^ested  or  requests  a  angle  imifiediate  promise  to  perform 
the  whole  series  of  acts.  If  the  latter  constructaon  is  the  true 
one  an  acceptance  creates  an  immediate  bilateral  contract 
whidi  binds  both  parlies  irrevocably  to  perform  all  the  acts.** 

1.  ^  69.  Revocation  of  general  offer. 

^  The  requirement  that  a  revocation  must  be  received  in 
order  to  be  effectual  creates  difficulty  where  an  offer  has  been 
extended  to  a  large  and  indefinite  class  of  persons,  as  an  offer 
"  In  OfltMd  0.  Davies,   12  G.  B.      txact  by   giTing  notice."     See    ftlao 


(N.  &}  74S,  an  offer 
gnarantee  such  (A  B'e 
as  the  plaintiS  mi^t  discount  within 
twelrc  months  to  the  extent  of  £600. 
Some  diaoounta  took  place,  but  sub- 
SHjaently,  within  the  year,  the  offer 
vae  revoked.  Tha  court  held  the  of- 
fcKM-  not  bound  by  diaoounta  made 
afl»  the  revocation.  The  same  reault 
was  rmcbed  in  Grab  t>.  Groes,  83  N.  J. 
L.  430;  S4  Atl.  1004,  where  the  promise 
was  to  guarantee  payment  for  goods 
sold  to  nncMn^t  to  any  amount  up  to 
SSOO.  In  Great  Northern  I^.  Co. 
>.  Wltham,  L.  R.  9  C.  P.  16,  there 
was  an  offer  to  supply  the  raihray  com- 
pany with  BUch  quantitiea  of  certain 
qiedfied  gooda  aa  it  might  order,  &om 
time  to  time,  at  certain  fixed  prices. 
It  was  bdd  that  the  defendant  was 
bound  to  furnish  goods  which  had  been 
OTdoed  by  tbe  rutway  in  conformity 
with  the  offer,  but  Brett,  J.,  said: 
"I  agree  that  this  judgment  does  not 
dedde  tbe  qpustion  whether  the  de- 
fsidant  mi|^  have  absolved  himself 
bxa  furtho-  performtmoe  of  the  oon- 


Buick  Motor  Co.  n.  Thompson, 
Ga.  2S2,  76  S.  E.  354,  356;  Picker  v. 
Fitsdle,  60  N.  Y.  App.  D.  451,  69 
N.  Y.  8.  902;  Whit«  v.  Allen-Kingsfoa 
4o.  Co.,  69  N.  Y.  Misc.  627, 128  N.  Y. 
Supp.  150;  Butchers'  Advocate  Co. 
V.  Berkof,  94  N.  Y.  Misc.  299,  158 
N.  Y.  S.  160  (c/.  North  Side  News 
Co.  V.  CyprM,  75  N.  Y.  Misc.  129, 
132  N.  Y.  S.  S06;  Post  v.  Frank,  75 
N.  Y.  Misc.  130,  132  N.  Y.  S.  807); 
American  Steel  &  Wire  Co.  p.  Copelaod, 
159  N.  C.  656,  75  8.  E.  1002. 

**  Amerioan  Publishing  Co.  p. 
Walker,  87  Mo.  App.  503.  In  this 
case  an  offer  for  certain  publishing 
matter  weekly,  for  the  term  of  one 
year,  at  a  fixed  [nice  per  week,  whs 
J  held  to  create  a  single  contract  for  the 
jear  incapable  of  revocation  after  ac- 
ceptance. Similar  cases  are  Imperial 
Curtain  Co.  d.  Strauss,  135  N.  Y.  8. 
577;  Post  o.  Frank,  132  N.  Y.  Suk>. 
807,  75  N.  ¥.  Misc.  130.  See  also 
cases  of  diviubte  contracts,  iTifra, 
\\  861,  «l  wq. 
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of  reward  issued  by  advertiBement  to  the  public.  In  such  a 
case  it  is  obviously  impossible  to  communicate  a  chai^  of 
purpose  to  every  one  who  may  have  Been  the  origiaal  offer. 
The  only  alt^nalives  possible  for  the  law  are  either  to  admit 
that  such  an  offer  is  irrevocable  as  to  any  person  who  is  not 
actually  notified  of  the  revocation,  or  to  treat  a  reasonable 
effort  to  bring  notice  home  to  the  public  by  publishii^  the 
revocation  as  fully,  and  so  far  as  possible  in  the  same  way, 
as  ike  original  offer  as  an  effectual  revocation.  The  Supreme 
Court  of  the  United  States  has  chosen  the  latter  alternative.** 
But  where  the  reward  for  the  apprehension  of  a  murderer 
was  offered  at  the  place  where  the  shooting  occurred  and  at 
a  railroad  station,  an  offer  of  a  reward  in  different  terms  at 
another  station  did  not  constitute  a  revocation  of  the  first 
offer.* 

§  60.  Revocation  of  offers  for  tinilateral  contracts. 

It  seems  impossible  on  theory  stlj^essfully  to  question  the 
power  of  one  who  offers  to  enter  into  a  unilateral  contract 
to  withdraw  his  offer  at  any  time  until  performance  has  been 
completed  by  the  offeree,  thou^  obvious  injustice  may  arise 
In  such  a  case.  For  instance,  if  A  offers  one  hundred  dollars 
if  B  will  complete  a  piece  of  work,  and  B  sets  about  the  work 
and  nearly  finishes  it,  it  is  a  hardship  upon  B  if  while  the 
work  is  still  incomplete,  A  may  revoke  his  offer.  Yet  any 
other  result  involves  either  a  violation  of  recognized  principles 
of  contract,  or  the  invention  of  iiew  ones.  To  say  that  the 
be^nning  of  work  by  B  amounts  to  an  assent  binding  both 
A  and  6  to  the  performance  and  payment  is  to  change  the 
hypothesis  that  A  offered,  not  to  make  a  bilateral  contract,  but 
a  unilateral  one,  and  in  effect  to  deny  the  right  of  an  offeror 
to  dictate  the  terms  of  Ws  offer.  Doubtless  wherever  possible, 
as  matter  of  construction,  a  court  would  and  should  construe 
an  offer  as  contemplating  a  bilateral  rather  than  a  imilatera 
contract;  since  in  a  bilateral  contract  both  parties  are  pro 
tected  from  a  period  prior  to  the  beginning  of  performanc- 

•>  Shuey  t>.  United  SUttt,  92  U.  S.         ••  Eoggard  v.  Dickereon,    180  Mo. 
73,  23  L.  Ed.  697.    See  aiaa  Sulliv&n      App.  70,  106  S.  W.  1135. 
«.  FhiUipB,  178  lad.  164,  98  N.  E.  868. 
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OD  either  mde."  But  the  case  supposed  is  one  where  the  offer 
is  so  clearly  for  the  {ormatioD  of  a  unilateral  contract,  that 
no  other  reasonable  construction  is  possible  than  that  the 
(^erer  danands  as  an  exchange  for  his  promise,  not  a  promise 
but  &  completed  act.  After  the  offeree  has  b^un  to  perform 
under  such  an  offer  he  may  unquestionably  stop  performance 
h^way  if  he  concludes  that  after  all  he  does  not  care  to 
enter  into  the  contract,  and  if  the  offeror  also  may  not  revoke 
St  that  time  he  is  bound  by  a  promise  for  which  he  has  not 
rec^ved,  and  may  never  receive,  Ihe  consideration  requested, 
since  the  whole  transaction  is  atill  optional  with  the  offeree. 
The  suggestion  has  been  made  to  avoid  the  hardship  of 
denying  relief  to  the  offeree  that  if  the  consideration  requested 
in  an  offer  of  a  unilateral  contract,  will  necessarily  take  time 
for  its  performance,  the  offer  should  be  regarded  as  containing 
by  implication  a  subordinate  oSer  to  hold  the  main  offer  open 
for  a  reasonable  time  in  consideration  of  the  beginning  of 
perfonnuice  of  the  offeree.**  This  analyds  finds  some  sup- 
port in  the  TilngTiah  cases  which  hold  that  a  collateral  con- 
tract is  formed  by  attending  an  auction  sale,'^  but  is  open 
to  the  criticism  made  of  those  cases;  namely,  that  the  nec- 
essary assumptions  of  fact  are  artificial.  Moreover,  if  the 
doctrine  is  adopted,  there  seems  no  reason  why  the  principle 
should  not  cover  other  cases.  If  h«>ginning  performance  c^ 
an  act  requested,  indicates  assent  to  and  constitutes  the 
consideration  for  a  contract  to  hold  Ihe  offer  open,  it  would 
aeexa.  that  mftlHng  preparation  and  taking  trouble  and  expense 
prefiminary  to  any  requested  performance  would  likewise 
freate  a  ^milar  contract,  yet  the  contention  could  certunly 
not  be  maintained  as  a  general  principle."*    Indeed,  if  a  coU 

"  See  LeDOOX  ■>.  Murphy,  171  Mass.  contain    a    condition   aubsequent    of 

370,  50  N.  E.  644;  Lascellee  >.  Clark,  Koodnees  and  kiodnesB.     Winslow  n. 

20*  Mam.  362,  90  N.  E.  875;  Post  v.  White,  163  N.  E.  29,  79  8.  E.  258. 

Ftsnk,  132  N.  Y.  Supp.  807,  75  N.  Y.  ••  See  an  article  in  27  Harv.  L.  Rev. 

Hiac  130;  Senter  n.  Senter,  87  Ohio,  644,  by  Profeaaor  D.  O.  McGovney. 

377,  101  N.  £.  272.    So  a  promise  to  ••  See  fupro,  }  30. 

convey  the  fdaintiS  a  piece  of  land  if  '°  In  Stensgaard  v.  Smith,  43  Minn. 

he  married  the  promieor's  daughter,  11,  44  N.  W.  660, 19  Am.  St.  Rep.  206, 

and  was  "good  and  kind"  to  her  was  it  appeared  that   the  defendant  had 

interpreted  as  entitling  the  promisee  promised    the   plaintiff    the   exclimve 

to  a  deed,  which  should  agency   for  three  months  of  oertain 
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lateral  contract  such  as  is  suggested  is  to  be  imported  into 
the  law,  there  aeems  lineally  little  reason  to  exclude  any  offer 
from  the  same  construction.  If  bediming  performance  is  re- 
quested as  the  consideration  of  a  collateral  contract  in  the  case 
of  an  offer  for  a  unilateral  contract,  taking  the  offer  imder  ad- 
visement is  equally  requested  in  an  offer  for  a  bilateral  contract 
and  should  equally  nmke  it  necessary  for  the  offerer  to  hold 
his  offer  open  for  a  reasonable  time.  This  may  well  be  desir- 
able, but  would  better  be  reached  as  it  has  been  in  many 
European  eountiiefl  '*  by  statute. 

It  is  urged  in  support  of  the  su^estion  of  a  collateral  con- 
tract, that  the  parties  cannot  contemplate  l^t  the  offer  may 
be  revoked  after  part  performance.  Doubtless  this  is  true. 
It  is  equally  true  that  parties  do  not  generally  understand 
that  when  an  offer  is  given,  which  is  expressed  to  be  open  for 
a  stated  time,  that  it  may  nevertheless  be  revoked  before  that 
time.  In  other  words,  parties  do  not  altogether  understand 
the  law  governing  the  formation  of  contracts,  but  mutual 
assent  to  rules  of  law  is  not  necessary,  though  it  is  certainly 
true  that  a  rule  of  law  which  is  opposed  to  the  understanding 
of  busiiiees  men  is  imdesirable  unless  there  are  strong  reasons 
of  poUcy  in  its  favor.^* 

"A 

§  eoa.  Attempted  solutions  of  the  difficulty. 

The  same  problem  exists  in  the  civil  law  and  has  been 
met  in  modem  codes  by  enacting  that  the  offer  is  irrevocable 
until  the  offeree  has  had  a  reasonable  time  for  perfcomance.'* 

property,  and  a  oomnusmcm  for  maldog  "See  further  a  diBctuakm  of  the 

a  sale.     The  plaintiff  endeavored  to  problem  by  ProfesMr  Cortun,  26  Yale 

makesuoh  a  sale,  published  adTertise-  L.  J.  at  pp.  194-196. 

meuto  and  solicited  purchasers,  but,  "  8ee   VaUiy,    Contrats   par   Cor- 

about  a  month  after  making  the  oSer,  Teepondance,  {  172.    In  the  absence  of 

the  defendant  himself  sold  the  prop-  such  legislation  the  weight  of  opiciion 

ertj.     It  was  held  that  the  plaintiff  in  the  dvil  law  is  that  an  offer  may  be 

had  no  cause  of  action.    The  facts  were  revoked,  id.,  $  170,  though  it  ia  to  be 

similar  in  Kolb  v.  Bennett  Land  Co.,  observed  that  the  fundamental  reason 

74  Misa.   667,  21  So.  233;  Taylor  v.  why  an  offer  ia  revocable  in  our  law — 

Barbour,  90  Miaa.  8S8,  44  So.  988,  namely,  because  no  consideration  has 

122  Am.  St.  Rep.  328.  been  given  for  it,  and  promiaea  with- 

''  Valfty,  Contrats  par  Correepond-  out  consideration  are  not  Innding,  does 

snoe,  p.  167.  not  exist  in  the  Civil  Law. 
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Tliis  solution  seems  desirable  but  hardly  attainable  without 
a  statute.  It  has  also  been  suggested  in  the  Civil  Law  that 
the  offerer  should  be  held  liable  in  tort  for  inducing  the  o£feree 
to  b^jn  performance  and  then  withdrawing  the  oSerZ*  There 
seems  little  warrant  for  such  a  suggestion  in  our  law.  No 
doubt  in  so  far  as  the  offeror  has  accepted  a  benefit  frc»n  the 
(^eree's  part  praformance,  he  would  be  liable  tm  principles 
of  quasi-contract  for  its  value.''  IVequently,  however,  part 
performance  by  the  offeree  will  not  enure  to  the  offeror's 
botefit,  and  unless  the  defendant  has  violated  a  legal  duty 
the  ri^t  to  recover  on  a  quantum,  meruit  based  on  a  quasi- 
contractual  obligation  is  based  not  on  the  detriment  which 
the  plaintiff  may  have  suffered,  but  upon  the  benefit  which 
the  defendant  has  received."  The  remedy  previously  sug- 
gested of  holding  the  offeror  liable  in  tort  for  inducing  the 
cfferee  to  b^jn  performance  and  then  withdrawing  the  offer, 
seems  therefore,  if  it  were  permissible,  more  complete  uid 
satis&LCtory."    As  a  matter  of  podtive  decision  the  ri^t  of 


'*'n>i8  tbeoi7  of  the  offeror's  lia- 
bility was  fint  cardully  elaborated  bjr 
nm  Iberiiig,  JahrbOcher  fOr  Dog- 
matO^  IV.  p.  1  teq.,  under  tjie  dwigtuv- 
tioo  of  culpa  tn  einttraltendo.  For  the 
TKTing  views  of  other  writers,  see 
Windscheid,  Lehrbuch  dee  Fandekten- 
Kdits,  U,  I  307,  a.  6  (8th  ed.);  Val^r^, 
(186;  Swiss  Code  of  Obligationa, 
Att.a. 

nin  Blain  n.  Pacifia  Express  Co., 
89 Tex.  74,  78,  6 S.W. 679.  Theoourt 
nid,  abiter  in  legiud  to  partial  per- 
fbmwnoe  of  an  offer  of  reward  for  the 
ancst  of  two  penons,  "No  facts  are 
stated,  such  as  that  the  plaintiffs  were 
pieveoted  fn»D  orreeliiig  both  the  p^- 
aona  f  (M'  iriiom  a  reward  was  offered 
by  the  fault  or  &aud  of  the  drfendant, 
from  which  the  law  would  raiae  a  new 
eootnnt  and  giTe  a  tanedy  oa  a 
quaUi^t  mtruU."  And  in  Zwolanek  v. 
Baker  Mfg.  Co.,  150  Ws.  617,  137 
N.  W.  7BB,  44  L.  &.  A.  (N.  B.),  1214 
the  oocirt  ud,  qMsking  of  such  an 
cioee,  "he  is  entitled  to  the  whole 


o  oompensation  on 


reward,  or  at  least  t< 
gwmtwn  m«rut(." 

"  /nfro,  S  1478,  e(  «?. 

"  The  case  of  Q.  Ober  A  Sons  Co. 
V.  Katxenstein,  160  N.  C.  439,  76  S. 
E.  476,  leoda  some  suiq>ort  to  one  who 
dainu  such  a  remedy,  "Hie  court 
Uiere  held  that  though  an  agreement 
for  the  sale  of  fertiliier  gave  the  seller 
the  <^tjon  to  cancel  the  order,  the  seller 
was  liable  on  cancelUng  it  for  damages 
sustained  by  the  buyer  before  exercise 
of  the  option,  such  aa  the  expense  of 
preparing  the  land  tor  the  crops,  which 
was  useless  because  of  lack  of  fertiliser, 
and  the  loss  of  profits  on  such  part 
thereof  as  the  buyer  before  exercise  of 
the  option,  had  contracted  to  resell, 
unless  the  buyer  could  have  obtained, 
and  his  customos  would  have  tokeo, 
any  other  brand.  An  agreement  with 
an  absolute  right  reserved  to  dther 
party  to  cancel  it,  is  not  a  contraot. 
See  tttpra,  \  45.  It  seems  in  effect  sa 
oStx  for  a  unilateral  oontisct.  See 
also  Wdoh  p.  LawBon,  32  Miss.  17a 
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the  offeror  to  revoke  his  offer  even  after  part  performance 
by  the  offeree  has  the  support  of  a  few  American  cases,^  but 
in  view  of  the  practical  hardship  ai  the  situation  it  is  by  no 
meuis  improbable  that  the  theory  of  a  collateral  o(mtract 
will  find  favor."  In  most  of  the  few  cases  where  the  question 
has  arisen,  the  offeror  has  be^i  held  bound,  but  it  is  not  clear 
on  what  theory.  Sometimes  at  least  the  court  seems  to  have 
thou^t  it  possible  to  turn  the  transaction  .into  a  bilateral 
contract  by  a  beginning  of  performance  on  the  part  of  t^e 
offeree.  What  obligations  the  offeree  assumes  by  beginning 
to  perform  is,  however,  not  always  considered.*"    The  death 

.  Owen,  79  Ga.  058,  5      price  of  a  oaniage  to  be  built  far  a 
~    '    -  -  -  ~-  third  party  who,  before  the  oarriago 

ta  finished,  and  consequently  befoie  I 
am  bound  to  pay  for  it,  becomes  in- 
solvent, may  I  recall  my  guaranty?" 
The  counsel  reined  "Not  after  the 
ooach  builder  has  oommoiced  the 
carriage,"  and  Erh,  C  J.,  added; 
"Before  it  ripens  into  a  contnwt,  either 
party  may  nithdraw,  and  ao  put  an 
end  to  the  matter.  But  the  moment 
the  ooach  builder  has  prepared  the  not- 
teriala  he  would  probably  be  found  I^ 
the  jury  to  have  oontraeted."  A  some- 
what Binilar  suggestion  is  made  by  the 
niinoie  Suprrane  Court  in  Plumb  v. 
Campbell,  129  111.  lOL,  107,  18  N.  E. 
790.  The  court  says  that  the  appelant 
(the  offeror)  oould  be  bound  in  three 
ways:  "first  by  appellee  pngnging 
within  a  reBBonable  time  to  perform  the 
contract  on  hia  part;  seoood,  by  b^in< 
ning  such  performance  in  a  way  which 
should  bind  him  to  com^dete  it,  aikd, 
third,  by  actual  performance."  See 
also  A.  B.  Dick  Co.  r.  Fuller,  213  Fed. 
98;  Blumenthal  v.  Goodall,  89  Cal.  251. 


S.  E.  193;  I^Mdles  v.  Clark,  204  Mas. 
382,  372,  90  N.  E.  876;  Smith  ir.  Cau- 
tben,  9S  Miss.  746,  54  So.  844.  See 
also  Stoisgaard  o.  Smith,  43  Minn.  11, 
44  N.  W.  666,  19  Am.  St.  Rep.  205; 
Cook  V.  Caaler,  87  N.  Y.  Aiq>.  D.  8, 
83  N.  Y.  Supp.  1045;  White  n.  Allen, 
Kingston  Ao.  Co.,  69  N.  Y.  Misc.  627, 
126  N.  Y.  Supp.  160;  Butdiere'  Ad- 
vocate Co.  V.  Berkof,  94  N.  Y.  Misc. 
299,  158  N.  Y.  8.  160  (if.  North  Side 
News  Co.  0.  CyprM,  76  N.  Y.  Misc. 
129,  132  N.  Y.  S.  806,  Post  tr.  f^ank, 
75  N.  Y.  Misc.  130,  132  N.  Y.  S.  807). 
"In  Brackenbury  o.  Hod^dn,  116 
Me.  399,  102  Atl.  106,  the  court  ad- 
mitted that  "the  ofier  wae  the  bams, 
not  of  a  bilateral  contract  requiring 
a  reciprocal  promise,  a  promise  for  a 
promise,  but  of  a  unilateral  contract 
requiring  an  act  for  a  promise,"  yet 
held  that  in  spite  of  repudiation  by  the 
promisor  after  part  perfomance,  there 
was  "a  completed  and  vahd  contract" 
because  the  plaintitb  had  in  accept- 
«  of  the  offer  moved  from  Missouri 


to  Maine,  entered  upon  the  perform-     26  Pac.  906;  Loe  Angeles  Traction  Co. 


>  of  the  i^wcified  acta  and  con- 
tinued performance  as  long  as  they 
were  permitted  to  do  so. 

"The  only  reference  to  the  matt^ 
in  the  En^sh  books  is  in  Offord  v. 
Daviea,  12  C.  B.  (Ji.  S.)  748,  where  in 
the  course  of  the  argument  Williams, 
J.,  Bsked:  "Suppose  I  guarantee  tbe 


Wilshire,  135  Cal.  654,  658,  67  Pac. 
1086;  Milln  v.  Moffat,  1S3  Bl.  App.  1; 
Vigo  Agricultural  Soc.  tr.  Brumfiel,  102 
Ind.  146, 1 N.  E.  382, 62  Am.  Rep.  657; 
Loyd  Mercantile  Co.  v.  Long,  123  La. 
777,  49  So.  621.  In  Zwolanek  d.  Baker 
Mfg.  Co.,  150  Wis.  617, 137  N.  W.  769, 
773,  Ae  court  said,  "It  is  true,  as  a 
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of  other  party  after  part  performance  but  before  full  per- 
fonnaace  by  the  offeree  xmder  an  offer  for  a  unilateral  con- 
tract, since  death  effeces  a  revocation  of  an  offer  which  has 
not  yet  ripened  into  a  contract,*^  ptesentB  the  same  problem."' 

§  60b.  Whether  refusal  of  tendered  peifonnance  prevents 
unilateral  contract. 

An  analogous  difficulty  concerning  revocation  of  offers 
for  unilateral  contracts  exists  where  the  act  requested  by 
the  offer  is  one  which  can  be  performed  only  with  the  co- 
operation of  Ihe  offeror  as  by  accepting  goods  tendered.  It 
niay  be  supposed  that  the  offeror  refuses  to  give  such  co- 
operation when  tender  of  performance  is  made  to  him.  On 
theoiy  it  seems  impossible  to  say  that  a  contract  has  been 
framed  in  such  a  case  and  yet  the  hardship  ensuing  may  be 
great^  There  can  be  no  doubt  that  where  the  offer  contem- 
I^tcs  either  a  unilateral  or  bilateral  contract,  the  offers  may 
revoke  up  to  the  very  instant  that  acceptance  is  made.  The 
offeror  may  see  the  approach  of  the  offeree  and  know  that  an 
acceptance  is  contemplated.  If  the  offeror  can  say  "I  revoke" 
before  the  offeree  accepts,  however  brief  Ihe  interval  of  time 
betwerai  the  two  acts,  there  is  no  escape  from  the  conclusion 
that,  the  offer  is  terminated.  Wha%,  however,  the  offeree 
actually  tenders  performance  while  the  offer  is  still  open, 
the  same  result  though  no  less  clear  in  theory,  seems  harsher. 
Doubtless  the  difficulty  would  generally  be  avoided  in  practice 
by  dealing  with  the  offer  as  if  it  were  for  a  bilateral  contract 
pnnal  proporitian,  tijat  a  party  mak-  exp&uiee  have  been  inouired.  See 
ing  BO  off er  of  a  rewaid  may  withdraw  infra,  {  110. 
it  brfore  it  is  accepted.  But  perBona  *'  See  infra,  i  62. 
o&riiv  rewards  must  be  held  to  the  "  In  Ridlon  v.  Davis,  51  Vt.  467, 
exeraae  of  good  faith,  and  cajinot  ar-  the  perfonnanoe  by  the  plaintiff  was 
faitaarily  withdnw  their  offers,  for  the  in  part  rendered  after  the  offeror's 
purpose  of  defeating  payment,  when  death,  aa  was  indeed  the  ofTeror'a  ex- 
to  do  BO  -would  reeolt  in  the  perpeb«-  pectation.  The  court  enforced  the 
tion  <rf  a  fraud  upon  those  who,  in  good  promise,  but  it  does  not  clearly  appear 
Guth,  attempted  to  perform  the  service  that  a  unilateral'  contract  was  re- 
fbr^rtnditherewardwBsoffered.  Fiist  quest«d,  and^no  recognitioa  ia  given 
NatL  Bank  v.  Htut,  S5  111.  62."  See  of  the  importance  of  diatinguishiof;  in 
■In  Ashley  on  Contracts  S  30  and  this  matter  between  a  unilateral  and  a 
28  L.  Qu.  Rev.  101,  and  qf.  cases  of  bilateral  agreement, 
held  Unding  as  soon  as 
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contempladi^  a  promiBe  by  the  oSeree  cd  immediate  per- 
fonnance,  which  being  tendered  gives  a  right  of  action  on  the 
contract.  This  method  of  reastmiug,  however,  evades  rather 
than  meets  the  problon  for  it  seems  undeniable  that  an  of-  . 
feror  may  propose  a  unilateral  contract  which  shall  be  preceded 
by  no  bilateral  agreement,  and  shall  require  as  consideration  not 
the  mere  tender  of  an  act,  but  actual  performance,  which  can 
only  be  accomplished  with  the  cooperation  of  the  offeror."  Ji 
it  be  conceded  that  no  bilateral  contract  existed  and  the  offeree 
was  under  no  obligation  to  perform,'^  does  the  tender  create 
such  an  obligation?  If  not  what  b  the  nature  of  the  contract? 
The  offeror  has  received  no  consideration,  and  the  fact  that 
this  is  his  own  fault,  seems  insufficient  to  supply  this  requisite. 

§  61.  When  offers  are  irrevocable. 

Every  offer,  as  has  already  been  seen,  is  a  promisQ."  It 
follows  that  if  a  seal  is  put  upon  an  offer,  it  becomes  a  bind- 
ing promise.^  The  promise  is,  of  course,  conditional  and 
until  the  performance  of  the  condition  is  made  or  tend^^, 
there  will  be  no  Uahility  upon  the  promise,  but  in  this  respect 
the  promise  does  not  differ  from  any  conditional  promise 
in  a  contract.  So,  if  consideration  is  paid  for  an  offer,  though 
no  seal  is  attached,  the  offer  is  a  contract.  Such  contracts 
are  generally  called  options." 

**  A  tjFinoal  case  of  tbu  aort  is  an  ■*  As  it  was  in  McKeniie  o.  Stewvt, 

offer  to  buy  or  seU  for  cash.    In  Ide  196  Ala.  241,  72  So.  109. 

r.  Loser,  10  Mont.  5,  24  Fac.  695,  ^  See  STtpra,  S  25. 

24  Amer.  St.  Bep.  17,  the  plaintiSs  "CBrien  t>.  Bolaod,  166  Mass.  481, 

pleading  stated  an  offer  by  the  defend-  44  N.  E.  fi02;  Thomason  n.  Bescher, 

ant  to  sdl  land  for  SIOOQ.  The  plaintiff  176  N.  Car.  622, 97  B.  E.  654, 2  A.  L.  IL 

alleged  tender  within  the  time  limited  626,  and  note  2  A.  L.  R.  631;  Gaar 

by  the  offer  and  a  refusal.    The  court  Scott  Co.  p.  Ottoson,  21   Mfuitaba 

without  discussing  the  point  suggested,  L.  R.  4^,  19  West.  L.  R.  472.    See 

and  aaanmiiiB  apparently  that  a  bi-  also  infra,   {217. 

lateral  contract  was  formed  (and  it  is  *"'  In  the  case  of  Black  o.  Maddox, 

not  perhaps  clear  that  the  offer  might  104  Ga.  157,  30  S.  E.  723,  an  option  is 

not  properly  have  been  so  construed),  defined  to  be  'the  obligation  by  which 

held  the  defendant  liable.    So  McKen*  one  binds  himself  to  sell  and  leaves  it 

sie  D.  Stewart,  196  Ala.  241,  72  So.  discretionary  with  the  othtr  party  to 

109;  Fisk  «.  Batteraon,  165  N.  Y.  App.  buy  .  .  .  which  is  simply  a  oontraot 

EHv.  962,  150  N.  Y.  S.  242,  where  the  by  which  the  owner  of  {Koperty  apeea 

offers  were  for  the  purx;base  of  stock,  with  another  pooon  that  be  shall  bare 
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Listead  of  making  the  promlae  contained  in  an  offer  directly 
enforceable  by  means  of  a  seal  or  c<Hi&ideration,  not  infrequently 
a  collateral  pnanise  is  made  by  tlie  offerer  that  he  will  leave 
the  (^er  open  for  a  specified  time,  and  this  collateral  prom- 
ise is  supported  by  seal  or  consideration.  It  has  been  suggested 
timt  in  such  cases  the  c^eror  has  the  power  to  revoke  his 
offer,  thereby  rendering  himself  liable  in  damages,  not  on 
the  miun  coDtract  which  he  offered  to  enter  into  but  on  the 
sobsidjajy  promise  to  leave  his  offer  open;®  but  since  the 
agreement  on  the  part  of  the  offeree  that  his  offer  shall  re- 
main open  can  readily  be  enforced,  and  the  intention  of  the 
parties  carried  out  by  simply  regarding  the  offer  as  irrevocable 
during  the  agreed  period,  it  is  hard  to  find  a  good  reason  why 
the  law  should  not  tiius  specifically  enforce  the  contract; 
and,  in  fact,  wiliiout  regard  to  whether  the  offeror  expressly 
promised  for  consideration  to  leave  his  offer  open  for  a  fixed 
period  by  a  collateral  promise,  or  simply  made  the  main  promise 
in  the  offer  thou^  conditional  upon  some  future  performance 
binding  by  present  consideration,  the  courts  in  both  cases  have 
hdd  the  offer  irrevocable." 


the  ri|^t  to  bu;  the  property  at  a  fiiced 
price  within  »  certain  time.'  See  also 
Uu  r.  GoosUde,  93  Ky.  185,  19  S.  W. 
S27,  21  L.  R.  A.  127;  Trogdon  v.  Wil- 
fiuu,  144  N.  C.  102,  S6  S.  E.  866, 
10  L.  R.  A.  (N.  S.)  867."  Swift  i>. 
Erwin,  104  Ark.  459,  148  S.  W.  287, 
269.  It  is,  of  course,  equ&lly  poflsible 
for  the  discretion  to  be  pyea  to  the 
idier,  while  the  buyer  is  under  an  ab- 
Hdute  obligation. 

■■  Lengdell,  Summary,  %  178;  Ash- 
1^  on  ContiBCle,  {  13. 

"  Mathem  Slate  Co.  v.  New  Empire 
Sate  Co.,  122  Fed.  972;  Johnston  u. 
Trqppe,  33  Fed.  630;  Rosa  o.  Parka,  93 
Ala.  163,  8  So.  368,  II  L.  R.  A.  148; 
Walter  G.  Reew  Co.  «.  House,  162 
GkL  740,  124  Pac.  442;  Marsh  r.  Lott, 
8  Cal.  App.  384,  97  Pac.  163;  Simpaon 
*.  Sandera,  130  Ga.  26G,  60  8.  E.  541; 
Hay«a  v.  O'Brien,  140  lU.  403,  37  N.  E. 
73,  23  L.  R.  A.  fi5S;  Seyferth  v. 
Gnrcs  Ac.  R.  Co.,  217  lU.  483,  7S 


N.  E.  522;  Adama  v.  Peabody  Coal  Co., 
230  Ul.  469,  82  N.  E.  645;  SouSrain  «. 
MacDonald,  27  Ind.  269;  Hemnan  v. 
Babcock,  103  Ind.  461,  3  N.  E.  142; 
Thompson  v.  Reid,  31  Ky.  L.  Rep.  176, 
101  S.  W.  064;  GuBtin  t.  Union  School 
District,  94  Mich.  502,  64  N.  W.  166, 
34  Am.  St.  Rep.  361;  Cameron  o. 
Sbumway,  140  Mich.  634,  113  N.  W. 
287;  Smith  c  Cauthen,  08  Misa.  746, 
54  So.  844;  Hawnlty  ir.  Warren,  18 
N.  J.  £q.  124,  90  Am.  Dec.  613;  New 
En^nd  Box  Co.  t>.  Prentiss,  75  N.  H. 
246,  72  Atl.  826;  Fuller  v.  Artman,  69 
Hun,  646,  24  N.  Y.  Supp.  13;  Winders 
V.  Kenan,  181  N.  C.  628,  77  S.  E.  687; 
House  V.  Jackson,  24  Ore.  89,  32  Pac. 
1027;  Bradford  v.  Foster,  87  Tenn.  4, 
9  S,  W.  195;  Walker  v.  Bambergw,  17 
Utah,  239,  64  Pac.  106;  Cummins  v. 
Beavers,  103  Va.  230,  48  S.  E.  891, 
106  Am.  St.  Rep.  881;  Baker  v.  Shaw, 
68  Wsflh.  99,  122  Pac.  611;  Weaver  o. 
Burr,  31  W.  V».  736,  743,  8  8.  E.  743, 
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And  8o  in  jurisdictions  where  a  seal  still  has  ite  early  ag- 
nificance  if  the  offer  was  under  seal.'*' 

Most  of  the  cases  cited  on  the  point  relate  to  options  for 
the  sale  of  land,  and  the  suggestion  is  posdble  that  as  the  con- 
tract proposed  by  the  offer  in  such  a  case  would  be  specifically 
enforceable  because  it  relates  to  land  the  subsidiary  contract 
to  keep  the  offer  opai  might  also  be  specifically  enforced, 
without  admittii^  that  such  subsidiary  agreements  are  spe- 


3  L.  R.  A.  94;  Hbbe  v.  Zirkle,  55  W.  Va. 
49,  46  8.  E.  701, 1(M  Am.  St.  Rep.  977; 
R«ase  t>.  Kittle,  56  W.  Va.  289,  49 
S.  E.  ISO;  Pyle  v.  HeaderBon,  65  W.  V». 
39, 63  S.  E.  762;  Peteraon  v.  Chaae,  115 
WiB.  239,  91  N.  W.  687;  Frank  o. 
Stratford-Handoock,  13  Wyo.  37,  77 
Pac.  134,  67  L.  R.  A.  571,  119  Am. 
8t.  Rep.  963;  Mueller  t>.  Nortmaa,  116 
Wa.  468,  93  N.  W.  538.  In  Mier  v. 
Hodden,  I4S  Mich.  488, 495, 1 1 1 N.  W. 
1040, 118  Am.  St.  Rep.  586;  Oatrandar, 
J.,  said,  "While  it  may  seem  at  first 
blush  a  l^al  paradox  that  a  contract 
for  tiie  sale  of  land,  mutual  and  enforce- 
able, can  be  made  when  at  the  time  it 
is  claimed  to  have  been  made  one  party 
fo  it  is  openly  protesting  that  he  will 
make  no  such  contract,  and  while  tea- 
sons  may  be  advanced  to  support  the 
proposition  that  the  option  holder 
should  be  in  such  a  case  remitted  to  an 
action  for  damages  for  refusal  to  hold 
tlie  offer  open  for  the  stipulated  time, 
tiiere  is  reason  and  precedent  for  hold- 
ing that  the  offer  to  sell,  if  paid  for, 
may  not  be  withdrawn  during  the  stip- 
ulated time,  being,  in  law,  a  continu- 
ing offer  to  sell."  Though  »uch  an 
option  to  buy  land  is  a  contract,  it 
should  be  obeerved  it  is  a  conbact  to 
buy  only  if  the  buyer  chooeea  to  do  so. 
Accordii^y  it  will  not  make  the  buyer 
in  any  sense  the  equitable  owner  of  the 
property  until  he  exeroiBW  his  right  to 
buy.  Reaae  i>.  Kittle,  66  W.  Va.  260, 
274,  278,  49  S.  E.  150.  See  in/ra, 
i  936,  also  Barton  v.  Thaw,  246  Pa. 
348, 02  AU.  3 12.  Equity  will,  however. 


specifically  enforce  his  right  to  become 
owner  on  acceptance  of  the  option,  not 
on^  against  the  original  vendor  who 
gave  the  option,  but  also  against  one 
who  purcluuKS  the  land  from  the  latter 
with  notice  of  the  option.  Tlbbs  «, 
Zirkle,  55  W.  Va.  40,  46  S.  K  701,  104 
Am.  St.  977;  Frank  v.  Stratford-Hand- 
ooek,  13  Wyo.  37,  77  Pac.  134,  67 
L.  R.  A.  S71, 119  Am.  St.  Rep.  963,  and 
equity  will  also  enjoin  a  proposed  sale 
by  the  offerr^  during  the  time  vboi  he 
had  contiacted  to  hold  the  offer  opoi. 
Manchester  Ship  Canal  Co.  i>.  Man- 
chester Raoeoourse  Co.,  [1901]  2  Ch. 
D.37. 

■■  XenoB  V.  Wlckham,  L.  R.,  2  H.  L. 
296;  WiUard  v.  Taylor,  8  WaU.  557, 
19  L.  Ed.  501;  Hayes  v.  O'Brien,  1«- 
111.  403,  411,  37  N.  E.  73,  23  L.  R.  A. 
655;  Adams  o.  Peabody  Coal  Co.,  230 
ni.  469,  82  N.  E.  645;  MansBdd  v. 
Hodgdon,  147  Mass.  304,  307,  17 
N.  E.  544;  O'Brien  o.  Boland,  166 
Mass.  4SI,  44  N.  E.  603;  McMillan  d. 
Ames,  33  Minn.  267,  22  N.  W.  61^ 
Bamee  v.  Rea,  210  Pa.  287, 68  AU.  839; 
Watkins  v.  Robertson,  105  Va.  269,  64 
8.  E.  33.  But  see  Cortelyou  v.  Bama- 
daU,  236  lU.  138,  86  N.  £.  200;  AveiO 
D.  Boston,  193  Mass.  48S,  80  N.  E.  583; 
Btoieh  V.  Duhake,  76  Mimi.  621,  79 
N.  W.  633.  In  Cortdyou  p.  BamsdaU 
and  Storch  v.  Duhnke,  the  court  a»- 
aumed  that  because  a  voluntary  cov- 
enant will  not  be  specifically  enforced 
(see  in/Va,  {  1418}  an  offer  under  eeal 
might  be  revoked,  but  this  aasumptioii 
is  unwarranted. 
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cafically  enforceable  when  the  offer  is  of  a  different  character. 
But  none  of  the  cases  teke  this  distinction  and  there  is  author- 
ity for  the  same  rule  in  the  case  of  an  offer  to  sell  chattel 
property.'*  An  offer  or  option  made  binding  by  considera- 
tion or  a  seal  differs  only  in  this  respect  from  other  conditional 
contracts: — In  most  contracts,  even  conditional  contract8,~it  is 
the  ^vii^  of  the  consideration,  if  the  contract  is  unilateral,  or 
the  performance  of  the  promise  giveh  as  consideration  if  the 
contract  is  bilateral,  which  is  the  real  price  or  equivalent  of  the 
performance  of  the  promise  by  the  other  dde.  I^e  performance 
of  can(Utirais,  however  essential  to  the  r^t  to  enforce  perform- 
ance bxxa  the  opposite  party,  is  not  itself  the  performance  re* 
quested  in  exchwige  by  that  party.  But  in  an  option  perform- 
ance of  the  condition  is  also  giving  the  requested  price  for  the 
perfonnance  of  the  other  side  to  the  contract. 

An  attempt  is  sometimes  made  to  make  offers  binding  by 
some  ctmsideratlon  not  beneficial  to  the  off^or,  but  involving 
a  detriment  to  the  offeree  in  investigating  or  considering  the 
terms  of 'the  offer.  In  an  early  case  "  the  plaintiff  stated  as 
the  consideration  for  a  promise  by  the  defendant  that  the 
offeree  "agreed  to  keep  in  consideration  the  expediency" 
of  accepting  the  offer.  llLe  court  stated  that  in  the  view  taken 
by  tJiem  of  the  case  "no  importance  is  attached  to  the  con- 
sideration set  out  "  in  the  plaintiff's  pleading;  and  presumably 
the  Toere  mental  reflection  upon  the  desirability  of  accepting 
an  offer  would  be  insufficient; ''  but  a  promise  to  keep  an  offer 
open,  in  consideration  of  an  agreement  to  examine  the  land, 
which  is  the  subject-matter  of  t^e  offer,  and  to  investigate  the 
title,  is  sufficiently  supported.'*   The  mere  fact,  however,  that 

"  Simpeon  v.  SaodetB,  130  Ga.  266,  gument  to  the  effect  that  the  propoBftl 

60  S-  E.  541.     See  also  Walker  o.  or  offer  promised  U>  be  kept  open  for  a 

Bamberger,  17  Utah,  23B,  51  Fao.  108.  oertain  or  &  reasonable  time,  the  other 

"  Boston  A,  Maine  Boilroad  v.  Bart-  party  agreeing  to  consider  it,  itaelf 

lett,  3  Cuah.  224.                            '  ahows  a  consideration.     The  sugges- 

**  In  Sooy  IT.  Winter,  188  Mo.  App.  tions  and  illustrations  of  these  learned 

ISO;  175  S.  W.  132, 134,  the  court  said:  authora  in  support  of  their  criticism 

"Tbdo^  both  Wharton  (section  13)  of  the  rule  are  not  looked  upon  with 

ud  Story,  in  his  vork  on  Sales  (see-  favor,      Benjainin    on    Sales,    {41; 

turn  127),  and  on  Contracts  (section  Weaver  a.  Burr,  31  W.  Va.  736,  756- 

tt6},  materiallj  qualify  this  rule  [of  758,  8  S.  E.  743,  3  L.  R.  A.  94." 

the  rerocaiality  (rf  an  ofterl,  by  an  ar-  ♦•  Weaver  v.  Burr,  81  W.  Va.  736, 
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the  offeree  incurs  detriment  by  going  to  expense  or  trouble  in  in- 
vestigating the  offer  is  not  sufficient  to  make  it  irrevocable  since 
the  detriment  incurred  was  not  requested  by  the  offerra*  in  return 
for  a  promise  on  his  part.*'  An  attempt  is  sometimes  made  to 
prevent  the  revocation  of  an  offer  by  requiring  the  offeror  to  de- 
posit money  or  a  check  at  the  time  of  making  the  oSer.  It  is  evi- 
dent that  this  cannot  make  the  c^er  irrevotiable  since  the  offeror 
receives  no  consideration,  and  the  offeree  parts  with  nothii^. 
But  if  the  offeror  withdraws  his  offer,  and  the  understandii^  c^ 
the  parties  has  been  made  clear  that  Ute  depomt  is  to  be  forfeited 
if  the  offer  is  revoked,  the  i^reed  consequence  would  follow 
the  revocation.**  Most  of  the  deci^ons,  however,  in  regard 
to  this  matter  relate  to  public  contracts.  Where  tenders  are 
made  in  conformity  with  eo'tain  statutory  requirements, 
such  statutes  may  perfectly  well  make  toiders  or  offers  ir- 
revocable, and  equally  clearly  may  subject  the  deposit  or 
certified  check  required  by  the  law  to  be  forfdted.*' 

/ 
S  62.  Tenninatiom  of  offers  by  dealii  or  insanity. 

If  the  formaticm  of  a  contract  required  mutual  mental  assent 
of  the  parties,  and  offer  and  acceptance  were  merely  evidence 
of  such  assent,  it  would  be  .oljviouely  impossible  that  a  con- 
tract should  be  formed  where  either  party  to  the  transac- 
ti(m  died  before  this  assent  was  obtained.  That  such  assent 
was  at  least  formerly  thought  necessary  seems  probable, 
and  as  to  death  at  least  this  theory  still  TnaintAiT^H  itself. 

8  S.  E.  743,  3  L.  R.  A.  94.    See  also  ever,   payment  of  it   cxHild  not   be 

Comstoclc  V.  North,  88  Miss.  754,  8to[^>ed. 

768,  41  Bo.  374.  *  Sae  Turner  v.  Ft«mont,  170  Ft)d. 

••Comstocke.  North,  88  Miss.  754,  250,950.  C.  A.455;RobiiiBcmv.  Boant 

41  So.  374;  Brown  Bros.  Lumber  Co.  of  Education,  96  HI.  App.  100;  Morgan 

v.  Preston  Mill  Co.,  83  Wash.  648,  Park  tr.  Gahan,  136  lU.  515,  26  N.  E. 

145  Pac.  964.   See  also  cases  on  Beyo-  1085;  Wfaeaton  Building,  eto.,  Co.  p. 

cation,  supra,  H  65-60,  patnm.  Boaton,  204  Mass.  218,  90  N.  E.  598; 

■■  If  instead  of  money  an  uncertified  Bavin  v.  Syracuse,  69  N.  V.  Misc.  285, 

chet^  were  deposited,  the  oSurer  need,  126  N.  Y.  Supp.  1002.    Even  thouf^ 

however,  forfeit  nothing  by  revoking  the  bid  was  made  under  a  mistake  the 

the  offer,  since  he  oould  stop  payment  result  is  the  same.    Baltimore  c  Rob- 

of  the  check,  and  his  own  promise  aa  inson  Construction  Co.,  123  Md.  660, 

drawer  of  the  check  being  without  good  91  Atl.  682.    As  to  the  right  to  main- 

conaideration,  would  not  be  binding,  tain  a  bill  for  reformation  of  Uie  bid 

If    the    check    were   certified,    how-  see  infra,  H 1577-1679. 
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Accordingly,  it  is  generally  held  that  the  death  of  the  offerer ,** 
or  fierce  "  terminates  the  ofifer.  But  in  meet  of  the  cases  so 
holding,  however,  it  was  not  important  to  determine  whether 
lack  of  notice  of  the  death  would  make  a  difference. 

On  principle  imder  the  modem  view  of  the  formation  of 
contracts  which  m^es  the  expression  of  mutual  assent  the 
detcrminii^  factor,  notice  of  the  death  should  be  required 
to  end  the  offer,  since  until  notice,  the  apparent  effect  of  the 
offer  continues.  Probably  a  statute  would  be  necessary  to 
bring  this  result  about.' 

Insanity  of  either  party  would  presumably,  a  century  ago, 
have  been  treated  in  the  same  way  aa  death;  but  dnce  the 
middle  of  the  nineteenth  century  there  has  been  a  growing 


*■  Dkkiuon  p.  Dodds,  2  Ch.  D.  463, 
476;  Hie  Palo  Alto,  2  Ware,  343, 
369;  Paine  v.  Mutual  Life  iDHurukoe 
Co^  61  Fed.  689, 2  C.  C.  A.  450;  Grand 
Lodge  V.  Fanituua,  70Cal.  IfiS,  llPac. 
603;  Fntt  r.  Baptist  Soc.,  03  EL  475, 
34  Am.  Sep.  187;  Beach  o.  Pint  M. 
£.  Cburd^  W  m.  177;  Aitken  t>. 
I^n^a  Adm.,  106  Ky.  052,  51  S.  W. 
154,  go  Am.  St.  Rep.  203;  Busher 
t.  New  Yak  L.  1.  Co.,  72  N.  H. 
651,  58  Atl.  41;  Twenty-ttuTd  St. 
Oiurcb  p.  Cornell,  117  N.  Y.  601,  23 
N.  R  177,  6  L.  R.  A.  807;  Wallace  p. 
Ibwnsend,  43  Ohio  St.  637, 3  N.  E.  601 ; 
Viuppa  «.  Jonee,  20  Pa.  260,  fift  Am. 
Dec.  708;  Hetfenaton's  Est.,  77  Pa. 
22S,  18  Am.  Rep.  449;  Foust  v.  Board 
of  Pubiieation,  S  Lea,  652.  Bee  also 
Jordan  v.  Dobbins,  122  Maaa.  168,  23 
Am.  Rep.  305;  Browne  v.  MoDoo^, 
120  Haas.  66.  This  rule  is  the  tame 
in  ibe  dvil  law.  Val£i7,  Contrata  par 
Conespondaaoe,  i  20f-,  Windacheid, 
FUidektent«cht,.i307  (2);  The  BOr- 
gertidwB  Oeaetibuch,  howener,  has 
changed  the  rule  in  Germany.  It  pro- 
Tides,  {  153,  "A  oontract  a  not  pre- 
Tented  from  coming  into  existence  by 
Ute  death  or  incapacity  of  the  offeror 
before  acceptance,  unless  the  offeror 
bas  eqwMsed  a  oontraiy  intention." 

* /ft  ra  Caxohiie  Bankins  Co.,  32  Ch. 


D.  301;  Sutherland  v.  Parkms,  75 
lU.  338;  Mactier  v.  Frith,  6  Wend.  103, 
21  Am.  Dec.  262;  Newton  v.  Newton, 
11  R.  I.  390,  23  Am.  Dec.  476. 

'  Notice  was  held  unneceasaiy  in 
AiUten  e.  Lang's  Adm.,  106  Ky.  66^ 
61  S.  W.  154;  Illinois  Roofing,  etc.,  Co. 
V.  Gorton,  19  Pa.  Co.  Ct.  124;  Wallace 
V.  Towneend,  43  Ob.  St.  537,  3  N.  B. 
601,  64  Am.  Rep.  829;  Michigan  State 
Bank  v.  Leavenworth  Estate,  2S  Vt 
200.  See  also  cases  cited  in  previous 
notes,  in  this  section,  and  in  r^ard 
to  agrats,  infra,  {  279.  But  in  Brad- 
buty  V.  Morgan,  1  H.  &  C.  240,  260^ 
265,  Bramwetl,  B.,  said  (the  words, 
however,  not  being  necessary  to  the 
decimon  of  the  case] ;  "If  tbeguanmtee 
had  been  in  these  terms: — 'I  request 
you  to  deliver  to  A,  to-morrow  morning 
goods  of  the  value  of  501.,  and  in  con. 
sideration  of  your  so  doing  I  will  pay 
you,'  and  before  the  morning  the  guar- 
antor died,  but  the  goods  were  duly 
delivered;  I  can  see  no  reason  why  the 
pasonol  representative  of  the  guaran- 
cor  should  not  be  liable."  And  see 
Garrett  b.  Trabue,  Davis  &.  Co.,  82 
Ala.  227,  3  So.  149;  Davia  e.  Davis, 
03  Ala.  173,  0  So.  736,  where  an 
agent's  authority  was  held  not  revoked 
until   after  notice  of  bia  prinoipal'a 
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recognition  of  the  capacity  of  insane  persons  to  make  contracts, 
at  least  under  same  circumstancea,*  based  on  the  apparent 
effect  of  the  insane  person's  conduct  and  on  the  ^norance  of 
any  impropriety  in  the  transaction  by  the  other  party.  There 
can  be  no  doubt  that  known  insanity  on  the  part  of  either 
offerer  or  offeree  would  terminate  an  offer.'  But  if  the  in^ 
sanity  were  unknown  the  question  would  depend  on  whether 
the  legal  incapacity  of  an  insane  person  to  contract  is  coat- 
plete.* 

§  6S.  Effect  of  delay  in  the  delireiy  of  tiie  offer. 

It  occasionly  happens  that  an  <^er  is  not  delivered  to  the 
offeree  imtil  a  later  time  than  might  have  been  expected  by 
the  offeror.  The  delay  may  even  be  so  great  that  at  the  time 
the  offer  is  first  delivered  to  the  o£feree,  more  tiian  a  reason- 
able time  for  the  acceptance  of  tiie  offer  would  already  have 
elapsed,  had  the  offer  been  promptly  delivered,  '^  If  the  offer 
contains  on  its  face  a  limitation  of  the  right  to  accept  to  a 
specific  day  or  hour,  it  is  clear  that  if  this  day  or  hour  has 
passed  no  effectual  acceptance  can  be  made.  The  offer  may, 
however,  merely  direct  that  the  acceptance  must  be  returned 
by  return  nuul  or  in  course  of  post;  or,  may  contain  no  express 
provision  as  to  the  time  of  acceptance.  In  such  a  case,  if 
the  acceptance  is  dispatched  by  a  return  mail,  or  in  course 
of  post,  or  within  a  reasonaJile  time  after  tiie  receipt  of  the  offer, 
a  contract  will  be  formed,  provided  the  offeree  was  not  aware 
of  the  delay  in  the  delivery  of  the  offer.' 
'If,  howev^,  the  offeree  knew,  or  ought  to  know  that  the 

*  See  u^fro,  {  264.  take  of  the  offeror,   the  acoeptance 

*  Beach  c.  Fint  M.  E.  Church,  96  must  be  taken  as  received  in  course  of 
HL  177.  pOBt.    Cheaebpough  v.  Western  Uoion 

*  See  infra,  {(  250-2H.  Tel.  Co.,  135  N.  Y.  Supp.  583,  78  N.  Y. 

*  AdAme  0.  LindHell,  1  B.  &  Aid.  681.  Misc.  516.  In  thi«  csee  e.  telegi^hie 
In  this  case  an  offer  was  miadirectad  offer  waa  ddayed,  by  fault  of  the  tde- 
and,  consequently,  arrived  a  day  or  gr^h  company,  for  an  hour.  Hie 
two  latw  than  if  correctly  addressed,  oonaequeoce  ot  this  short  delay  was 
The  offer  required  an  answer  id  course  that  when  a  talegraphic  acceptance, 
of  post,  and  the  offeree  promptly,  on  promptly  sent,  was  received  by  the  of- 
leceipt  of  the  offer,  accepted  it.  The  feror  (a'  coffee  broker)  the  coffee  eit- 
court  held  that  as  the  delay  in  the  ao-  change  had  closed.  It  was  held  that 
ceptance  oro^  entirely  from  the  mis-  a  contract  had  been  formed. 
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<£er  had  been  delayed,  be  ahould  not  be  allowed  to  take 
advantage  of  the  error,  even  thou^  it  was  due  to  the  neg- 
ligence  of  the  offerorj  and  if  when  the  offer  is  received  it  is 
impcesible  to  dispatch  an  acceptance  within  the  time  that 
would  have  been  aUowed  had  the  offer  been  tnromptly  re- 
cdved,  no  contract  can  be  formed.' 

•  Hwu^  m  case  inTolTing  these  fdin  0.  James,  16  C3l  D.  216;  Qer- 

predse  facts  bare  bvm  found,  the  test  main  Fruit  Co.  d.  Western  Union  Td. 

igninxsiedbydeaBionBlHMng  Out  Co.,  137  Cal.  S98,  70  Pao.  66S,  59 

in  any  case  where  an  obvious  ni»i>rfj*»i  L.  R.  A.  S7S;  Cunningtiam  Mfg.  Co. 

has  been  mode  in  the  terma  ct  an  offer,  p.  Rotogtxpk  Co.,  30  Dist.  C.  App. 

tbeaeo^>tor  will  not  be  allowed  to  force  624;  Cmtral  of  Oeorgia  Ry.  Co.  k 

>  eontnct  on  the  offwH'  whidt  the  ao-  Gortatowaky,  123  Qa.  366,  61  S.  E. 

eqite  knew  ww  not  intendedu   Tam-  460. 
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§  64.  Hecesaity  of  acceptance. 

Acceptance  of  an  offer  is  necessary  to  create  a  simple  con- 
tract, since  it  takes  two  to  make  a  bargain.  An  offer  to  con- 
tract is  a  prop<Kal  to  exchange  a  promise  or  an  act  for  a 
specified  promise  or  act  of  another,  and  obviously  requires 
the  latter's  assent  in  order  that  the  transaction  shall  be  com- 
plete. Moreover,  the  so-called  acceptance  of  the  offeree  is 
frequently  more  than  an  acceptance,  it  is  aJao  a  giving  of 
the  consideration  requested  by  the  offer  by  the  same  words 
or  acts  which  indicate  assent. 

§  ft6.  Difference  between  acceptance  in  unilateral  and  bi- 
lateral contracts. 
An  c^er  for  a  unilateral  contract  generally  requires  an  aot 
Ml  the  part  of  the  offeree  to  make  a  binding  contract.  This 
act  is  consideration  for  the  promise  contained  in  the  offer 
and  dcnng  it  with  intent  to  accept  without  more  will  create 
a  contract.'  But  an  erpresaon  of  mutual  assent  is  necessary 
to  the  formation  of  simple  conts'acts  as  well  as  consideration, 
and  the  fact  that  the  same  act  must  also  be  a  manifestation 
<rf  acceptance  by  the  offeree  is  not  always  observed.  On  the 
oth^  hand,  an  offer  for  a  bUat^al  contract  requires  a  promise 
fnxu  Ute  offeree  in  order  that  there  may  be  a  binding  ctm~ 
tract.    This  proaaa^  may  be  inferred  from  any  words  ai  iho 

>  Bee  infia,  {  68. 
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offeree  indicating  assent  to  the  proposed  bai^^  and,  generally, 
must  be  found  by  intopretation  of  language  which  does  not 
in  terms  state  a  promise.  That  is,  the  offeree  will  say  or  write 
"I  accept  your  proposition,"  or  vrotda  to  that  effect,  instead 
of  saying  "  I  intmiise  to  do  what  you  request."  *  So  that  in 
bilateral  contacts  the  fact  that  the  offeree's  acceptance  is 
also  a  promise,  fumishing  the  teqiusite  consideration,  is  not 
always  olwerved. 

§  66.  Intention  to  accept  is  unimportant  except  as  expressed. 

It  is  not  infrequently  said  that  the  offeree  must  intend  to 
accept.  If  fonnation  of  dmple  contracts  depends  upon  actual 
intention,  this  is  true.  If,  however,  as  seems  to  be  the  case, 
the  formation  of  such  ctmtracts  depends  merdy  upon  ex- 
pressions of  assent,  it  is  not  true  that  an  intention  to  accept 
is  of  any  importance  except  where  the  acts  or  words  of  the 
offeree  are  amb^ous.*  A  manifestation  of  f^tparent  intention 
to  accept  ia,  however,  necessary  and  no  contract  can  be  made 
without  it.  Thus,  though  an  offer  states  that  the  offeror  will 
treat  a  fuliue  to  reply  to  his  oSer  as  an  acceptance,  no  contract 
will  ordinarily  arise  without  an  acceptance;  *  though  it  seems 
that  if  the  offeree's  silence  was  intended  as  an  acceptance, 
the  offeror  havii^  specified  that  as  a  satisfactory  means  of 
indicating  assent  cannot  c(Hnplain  of  its  insufficiency  as  a 
manifestation. " 

§  67.  An  intention  not  to  accept  may  prevent  the  formation 
of  a  contract,  wliere  words  or  acts  are  ambiguous. 

Though  if  an  offeree  of  a  bilateral  contract  should  say  "I 
accept  ^e  offer,"  he  would  not  thereafter  be  allowed  to  say 
that  his  words  were  not  an  acceptance  because  he  did  not 
really  intend  to  accept  the  offer,'  yet  where  an  act  is  requested 
1:^  the  offeror  and  performed  by  the  offeree,  it  may  be  shown 
t^t  the  performance  of  the  act  did  not  indicate  assent  to 

*8ee  infia,  {  Oa  *  C«vuiMigh  e.  D.  W.  Rrakt  Co., 

•Seemfro,  S2a  229  Man.  366;  IIS  N.  E.660,  ftnd  we 

^FdlhooM  t>.   Bindley,    II   C.   B.  infra,  iHa. 

(N.S.)86e;Fn«<»tttf.JoiM.«eN.H.  *  See  u^  St  W,  95,  VOS-IBST. 

305,  a  AO.  362. 
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ti»  offer.      XVen  though  the  offeree  knew  of  the  offer,  he  baa 
a  right,  if  he  chooees  to  do  the  act  requested  and  still  refuse 
to  accept  the  offer.   Thus  in  case  of  an  offer  of  reward  for  the 
&i^Qg  of  a  "watch,  the  finder  may  state  that  though  he  re- 
turns the  "wmtch,  he  does  not  accept  the  offer.   And  even  thot^ 
\t&  makes  no  such  express  disclaimer,  it  ia  still  true  that  the 
fiii^&Dg  and  return  of  the  watch  is  an  ambiguous  act  which 
ma;  mean  assent  to  the  offer,  or  which  may  mean  merely 
&at  the  finder  is  sufficiently  honest  to  return  property  which 
does  not  belong  to  him  without  desiring  a  reward.    The  act 
may  mean  ^thcr  of  these  things.    If  in  a  particular  case  it 
indicates  assent  to  the  c^er,  t^ere  is  a  contract;  but  it  may 
be  evident,  when  all  the  facts  are  known,  that  tiie  act  did  not 
mean  assent  to  the  offer.    In  that  event  there  is  no  contract.' 
And  fflmilarly  if  the  language  in  an  offer  for  a  bilateral  contract 
is  ambiguous,  it  may  be  shown  that  what  is  apparently  an 
acceptance  in  terms  is  not  a  real  acceptance  and  no  contract 
has  been  formed.' 

/§  68.  Acceptance  of  unilateral  contracts  where  the  offeree  is  . 
the  promisx,  needs  bo  communlcQtion. 
It  is  often  sud  that  "notice"  of  acceptance  is  necessary 
for  the  oranpletiou  of  a  contract,  but  it  is  not  true  and  never 
has  been  true  as  a  general  propoedtion  that  where  an  offerer 
requests  an  act  in  return  for  his  promise,  and  the  act  is  per- 
formed, that  notice  to  the  offeror  of  the  performance  is 
necessary  to  create  a  ccmtract.'  The  performance  of  the  act 

^  In  HewiU  r.  Andenon,  66  Cal.  476,  iae,  4  B.  &  Ad.  ^1 ;  Gibbons  v.  Proctor, 

38  Am.  Bep.  6S,  and  in  Vitt)' p.  Eler,  64  L.  T.  (N.  8.)  604,  wbem  the  plaintiff 

61  N.  Y.  AJ^.  44,  64  N.  Y.  Supp.  397,  knew  <<  tlie  offered  reward  and  in 

it  was  hM  tliat  in  ord&e  tor  the  plain-  several  oases  where  the  p^intHT  did 

tiff  to  beecane  entitled  to  a  rewnrd  the  not  know  <d  it.    See  «Hpra,  {  33. 

act  TDiiBt  bare  been  done  with  a  view  '  See  irfia,  i  M. 

to  obtaining  it,  and  where  Um  drcum-  *  Bn^den  v.  Metropolitan  "By.  Co., 

stances  ckwly  ebowed  another  exclu-  2App.Cae.e66,601iCarlillti.Cu'bolic 

ave  motive  no  recoverr  was  allowed.  Smoke  Co.,  [1892]  2  Q.  B.  484,  U883I 

lyl  the  same  pcrint  seems  involved  in  1  Q.  B,  256,  p.  262,  per  Lindley,  L.  J., 

denying  reooveiT  of  a  reward  p.  269,  per  Bowen,  L.  J.;  Mathewson 

wi»  bad  done  the  act  requested  u.  Fitch,  22  Cat.  86;  Perkins  v.  Hadsell, 

of  the  oSeied  reward.    See  SO  111.  216;  Merchants  Building  Imp. 

f  33.    The  contrary  result  has  Co.  v.  Chicago  Exchange  Building  Co., 

Readied  in  Williams  v.  Carward-  210  IS.  26,  33,  71  H.  E.  22;  Hanon  k 
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requested  furnishes  consicieration  for  the  offerer's  pronuBe, 
and  is  also  an  overt  manifestation  of  aesent.  The  general  rule 
is  that  if  the  offeror  wishes  notice  he  must  make  that  a  con- 
dition of  his  offer,  otherwise  he  must  inform  himself  whetb^ 
the  act  requested  has  been  done.^" 

§  69.  CommtmicatiMi  may  be  necessaiy  to  acceptance  of  imi- 
lateral  contracts  when  the  act  requested  is  peculiarly 
within  the  knowledge  of  the  promisee;  goaianties. 
Though  ordinarily  the  offeror  in  a  unilateral  contract  can 
find  out  for  himself  whether  the  act  which  he  has  requested 
has  been  done,  in  some  cases  the  act  is  of  such  a  character 
that  the  offrat>T  cannot  easily  determine  wheth^  it  has  been 
done  unices  he  is  notified  by  the  promisee.  It  is  settled  law 
that  whenever  in  a  bilateral  contract  the  completion  of  his  per- 
f<HmanGe  by  one  party  is  peculiarly  within  his  own  knowledge, 
a  coadition  is  implied  ia  fact  requiring  him  to  notify  the  other 
party  of  his  performance,  as  a  condition  precedent  to  holding 
the  latter  liable.'^  A  corresponding  need  for  implication  arises 
in  the  case  of  an  offer  requestii^  performance  peculiarly 
within  Uie  knowledge  of  the  offeree.  Nodce  in  such  a  case, 
however,  is  not  a  necessary  element  in  t^e  creation  d  the 
contract.  If  this  were  true  the  offeror  might  revoke  his  offer 
after  performance  of  the  act  requested,  but  prior  to  notifica- 
tion. Such  a  result  would  be  unjust,  and  is  required  neither  by 
the  necessities  of  the  case  nor  the  authorities.^'  The  contract 
is  complete  on  the  performance  of  the  act  but  is  subject  to 

Pike,  16  Ind.  140;  Hftydem  c  Sougra',  Pa.  486;  F&tton'B  Ex.  e.  Hauiiiger,  60 

66  Ind.  42,  26  Am.  Rep.  1;  Kelly  v.  Pa.  311;  Reif  v.  Paige,  55  WLb.  4M, 

Stone,   94  la.  316,   62  N.  W.  842;  13N.  W.  473,  42  Am.  Rep.  731. 

^ringfield  v.  Harris,  107  Mass.  532;  "  "If  the  peiBOO  making  the  offer 

Yiiat  Nat.  Bank  o.  Watldua,  154  Maw.  ex}»«»ly  or  impliedly  intimates  in  his 

385,  28  N.  E.  275;  Bisbop  e.  Eaton,  161  offer  that  it  will  be  eufficient  to  act  on 

Man.  496,  37  N.  E.  665;  Niedermeyer  the  proposal  without  communicating 

V.  Gui^tors  of  Unireraity  of  Missouri,  acceptance  of  it  to  himself,  performance 

61  Mo.  ^>p.  654;  Morse  v.  Bellows,  7  of  the  condition  is  a  sufEcient  accc^t- 

N.  H.  546,  28  Am.  Dec.  372;  Smith  o.  once    without    notification."     Carlill 

Dann,  6  Hill,  544;  Todd  t>.  Weber,  o.  Carbolic  Smoke  i  ■::        ,  ^'193]  1  Q. 

06  N.  Y.  181,  191,  47  Am.  Rep.  20;  B.  266,  269,  per  BuBPn,  ;    J, 

MiUer  p.  Mc^niM.  96  N.  Y.  575,  47  "  See  ivfra,  i  ».•■: 

Am.  Bep.  86;  Fry  0.  Insurance  Co.,  "See  tba  n«ct ^^'-:i'm. 
40  Ofaio  St.  108;  Cooper  v.  AltimuB,  62 
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a  eooditioD  subsequent  that  if  notice  of  the  performance  of 
the  act  is  not  given  within  a  reasonable  time  by  the  promisee, 
the  promisor  is  freed  from  obligation. 

This  principle  has  bem  applied  most  frequently  to  guaran- 
ties. Of  course  whov  an  offer  of  guaranty  requiests  as  con- 
sideration a  promise  on  the  part  of  the  offeree,  unquestionably 
cODununication  b  necessary  to  make  the  bilateral  contract  pro- 
posed; but  generally  the  guarantor  in  terms  agrees  to  guarantee 
payment  for  goods,  eervicee  or  money  if  given  a  third  person, 
requestii^  merely  the  giving  of  credit,  and  not  an  antecedent 
promise  to  give  it.  The  law  concenung  the  necessity  of  notice 
of  performance  of  an  act  thus  requested  as  consideration 
for  such  an  offer  of  guaranty  is  indeed  in  much  confusion. 
In  srane  jurisdictions  the  rule  ordinarily  applicable  to  unilateral 
contract  is  held  controlling  and  no  notice  is  required. '^  But 
more  commonly  notice  is  held  requisite,"  though  difficult 
and  technical  distinctions  are  often  attempted  in  the  cases 

Nat.  BtaJt  v.  Wernicke,  1S5  Mich.  281, 
ISl  N.  W.  I0S3  (cp.  De  Ctemcr  o. 
Andereon,  113  Mich.  S78,  71  N.  W. 
1000);  Wilcox  IT.  Draper,  12  Neb.  138, 
10  N.  W.  579,  41  Am.  Rep.  763;  Klos- 
tenoan  v.  Olcott,  26  Neb.  382. 41 N.  W. 
250;  Whitney  v.  Groot,  24  Wend.  SI; 
Smith  t>.  Daaa,  6  Hill,  643;  City  Nat. 
Bonk  p.  Phdpe,  86  N.  Y.  434;  Niles  Co. 
V.  EeynoidH,  4  N.  Y.  App.  Div.  24, 
38  N.  Y.  Supp.  1028;  American  Woolen 
Co.  D.  MoBkowits,  169  N.  Y.  App.  Div. 
382,  144  N.  Y.  Supp.  532;  Powers  v. 
Bumcrati,  12  Oh.  St.  273i  (overmliDg 
dictum  ia  Taylor  v.  Wetmore,  10  Ohio, 
490);  Wise  v.  MiUer,  46  Oh.  St.  388, 
14  N.  £.  218;  Maatera  b.  Boyes,  44 
Okl.  620,  146  Pac.  363;  Bright  v.  Mc- 
Knight,  1  Sneed,  158;  Yancey  b. 
Brown,  3  Sneed,  89;  Wells,  Foi^  & 
Co.  e.  Davis,  2  Utah,  411  (but  aee 
Lester  Piano  Co.  v.  Romney,  41  Utah, 
436,  126  Pac.  325);  McNaughton  v. 
Colliding,  9  Wis.  316. 

"Davis  V.  Wells,  104  U.  S.  159, 
26  L.  Ed.  686;  Davis  Sewing  Machine 
Co.  V.  Richards,  115  U.  B.  624,  29  L. 
Ed.  480,  6  Sup.  Ct  173  (.tf.  United 


.  Bameby,  Cro.  Jac 
287;  (Mey  o.  Young,  2  H.  61.  613; 
I^BN^t  V.  Walker,  5  Bli{^  (N.  8.), 
1, 19,  22-23;  OUershaw  c  Kiog,  2  H.  A 
N.  399,  403,  617;  White  v.  Woodward, 
6  C.  B.  810,  814,  8J0;  Jays,  Ltd.,  o. 
Sala,  14  T.  L.  R.  461;  MoCaiToll  t>. 
Red  Diamond  Ctething  Co.,  106  Ark. 
443,  151  S.  W.  1012;  Reese  r.  W.  T. 
Ralo^  Hadiwl  Co.,  IIS  Ark.  600, 
172  3.  W.  830;  Fisk  t.  Stone,  6  Dak.  36; 
Ckmuui  p.  Elle«e,  40  Iowa,  409;  Case 
*.  Hoiwaid,  41  Iowa,  47Q;  Davis  Co. 
».  Milb,  65  Iowa,  543,  8  N.  W.  366, 
(but  aee  German  Sav.  Bank  v.  Drake 
Boofiag  Co.,  112  la.  184, 83  N.  W.  960, 
51  L.  R.  A.  758,84  Am.  St.  Rep.  335); 
Flatter  r.  Gre^  26  Kane.  252;  F.  W. 
Hgitmana  Co.  D.  Kansas  City  Ac.  R. 
Co.,  136  Ia.  826,  67  So.  896;  Hibemia 
Bank  &  l^ust  Co.  t>.  Cuciense,  140 
U.  909,  74  So.  267,  L.  R.  A.  1917  D, 
402;  Boyd  v.  Snydv,  49  Md.  326; 
Booth  o.  IrviBg  Nat.  Esch.  Bank,  116 
Md.  668,  676  (see  also  Heyman  t>. 
Doofey,  77  Md.  162,  26  AU.  117); 
Crittenden  v.  Fiake,  46  Mich.  70,  8 
N.  W.  714,  41  Am.  Sep.  146;  St»te 
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as  to  when  notice  of  assent  is  necessary  to  hold  the  guarantor 
and  when  it  is  not.  Decisions  holding  notice  requisite  often 
fail  to  distinguish  the  reason  for  the  necessity  in  suc&  a  case 
from  that  requiring  acceptance  of  an  offer  of  a  bilateral  con- 
tract.^'  It  is  of  course  possible  to  have  a  promise  to  guarantee 


Statee  Ac.  Go.  t>.  lUefler,  239  U.  S.  17, 
60  L.  Ed.  121,  36  Sup.  Ct.  12;  Barnes 
Cycle  Co.  v.  Reed,  84  Fed.  603,  91 
Fed.  481,  33  0.  0.  A.  646;  Cahuiac  v. 
Samini,  29  Ala.  288;  (cp.  Shows  c 
Sterner,  176  Ala.  363,  57  So.  700); 
McCollum  V.  Gushing,  22  Ark.  640; 
(op.  McCaiToll  II.  Red  IHamond  Cloth- 
ing Co.,  106  Ark.  443, 151  S.  W.  1012); 
F^ls  City  Const.  Co.  t>.  Boardmiut,  1 1 1 
Ark.  415,  163  S.  W.  1134;  HendoBOQ 
V.  ReiUy,  1  McArth.  25;  Craft  f.  leham, 
13  Conn.  28;  Farmers'  Bank  v.  Tatnall, 
7  HouBt.  287;  Oafiin  v.  Briant,  SS 
Ga.  414;  Meyer  v.  Ruhstadt,  66  HI. 
App.  346  (cp.  PrcMed  Radiator  Co.  v. 
Hughes,  155  III.  App.  80),  Stat«  Bank 
V.  King,  244  Pa.  29,  90  Ark.  453;  MU- 
roy  V.  Quinn,  69  Ind.  406,  35  Am.  Rep. 
227;  Haselman  d.  Japanese  Co.,  2 
Ind.  App.  180,  27  N.  E.  318,  28  N.  E. 
207  (op.  Kline  v.  Raymond,  70  Ind. 
271);  Snyder  v.  GUck,  112  Ind.  293, 
13  N.  E.  581;  Nading  v.  McGregor,  121 
Ind.  465, 23  N.  E.  283,  6  L.  R.  A.  686; 
Lowe  K.  Beckwith,  14  B.  Mon.  184, 
58  Am.  Dec.  659;  Eaton  v.  Hani^  10 
Ky.  L.  Rep.  1236,  43  S.  W.  199  ((p. 
J.  R.  Watkine  Medical  Co.  v.  Brand, 
143  Ky.  468,  136  S.  W.  867);  Bank  of 
nUnois  V.  Sloo,  16  La.  639,  35  Am.  Dec. 
223;  Menard  v.  Scudder,  7  La.  Ann. 
385,  36  Am.  Dec.  610;  I^chman  o. 
Kock,  47  La.  Ann.  505,  17  So.  153, 
28  L.  R.  A.  255;  American  Agricul- 
tural Chem.  Go.  v.  Ellsworth,  109 
Me.  195,  83  Atl.  646;  Bishop  v.  Eaton, 
161  Mass.  496,  37  N.  K.  665,  42  Am. 
St.  Rep.  437;  Baaoom  v.  Smith,  164 
Mass.  61,  41  N.  E.  130;  Cumberland 
Glan  Mtg.  Co.  e.  Wheaton,  208  Mam. 
425,  431,  94  N.  E.  803;  Black  v.  Gra- 
bon,  216  Maes.  516, 104  N.  E.  346  (</. 


Stauffer  v  Koch,  226  Maaa.  526,  114 
N.  E.  7S0);  Winnebago  Mills  v.  Tnvis, 
66  Minn.  480,  58  N.  W.  36;  Strai^t  i>. 
Wight,  60  Minn.  615,  63  N.  W.  105; 
Taylor  v.  Shouse,  73  Mo.  361 ;  Mitdiell 
V.  RailtoQ,  45  Mo.  App.  273;  Tolman 
Go.  V.  Means,  52  Mo.  App.  385;  Ameri- 
can Nat.  Bank  v.  Pillman,  176  Mo. 
App.  430,  158  S.  W.  433;  Ellis  o.  Jones, 
70  Miss.  60,  11  So.  666;  McDot^  i>. 
Calef,  34  N.  H.  534  (but  aee  Bank  of 
Newberry  v.  Sinclair,  60  N.  H.  100, 
49  Am.  Rep.  307);  Shewell  if.  Knox,  I 
Dev.  (N.  G.)  404;  Rothchild  ■>.  Lomaz, 
76  Or.  395,  146  Pac.  479;  Patteraon  v. 
Reed,  7  W.  &  S.  144;  Coe  e.  Buefaler, 
1 10  Pa.  366,  5  AU.  20;  Evans  i>.  McGor- 
mick,  167  Pa.  247,  31  Atl.  563;  King 
V.  Batteraon,  13  R.  1. 1 17,  43  Am.  R«p. 
13;  Wardlawo.  Harrison,  II  Rich.  626; 
Duncan  v.  Heller,  13  S.  G.  94;  Smith  u. 
Kimble,  31  S.  Dak.  18,  139  N.  W.  348; 
Deerii^  v.  MorteU,  21  S.  Dak.  159, 
no  N.  W.  86,  16  L.  R.  A.  (N.  S.)  352; 
Mayfield  v.  Wheeler,  37  Tex.  266; 
Wilkins  v.  Carter,  84  Tei.  438,  19 
S.  W.  997;  Carter  v.  WiUdna  (Tex.  Civ. 
App.),  29  S.  W.  1102  (cp.  Danner  v. 
Walker-Smith  Co.  (Tex.  Civ.  App.), 
154  S.  W.  296;  Lester  Piano  Co.  v. 
Romney,  41  Utah,  436,  126  Pac.  326; 
Train  v.  Jones,  11  Vt.  444;  Noyes  v. 
Nichols,  28  Vt.  189.  The  authoritiea 
are  coUect«d  and  their  ^ect  stated  in 
16  L.  R.  A.  (N.  S.)  353.  Whra*  the 
guarantor's  promise  is  under  seal,  no 
notice  was  held  necessary  in  United 
States  &c.  Co.  tr.  Biefler,  239  U.  S.  17, 
60  L.  Ed.  121, 36  Sup,  a.  12;  Hartford- 
Aetna  Nat.  Bank  v.  AndoBon,  92  Conn. 
643,  103  Atl.  845. 

"  See  Davis  o.  Wells  Fargo  &  Co, 
101  U.  S.  159,  26  L.  Ed.  686,  when  the 
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offered  in  exchange  for  a  promise  to  perform  some  act,  but 
as  has  been  said  the  cases  where  the  question  of  notice  has 
arisen,  and  cases  of  guarantees  generally,  present  the  case  of 
requested  performances,  not  requested  promises. 

A 

^     i  69a.  True  reason  for  requiring  notice  of  acceptance  of 
guaranty.  ' 

If  a  bilateral  contract  were  requested  it  would  follow  not 
only  that  notice  of  acceptance  would  be  necessary  to  bind 
the  guarantor,  but  also  that  after  such  notice,  the  person 
guaranteed  would  be  bound  to  enter  into  the  transaction  to 
which  the  guarantee  related.  A  more  accurate  explanation 
of  the  rule  requiring  notice  is  given  in  a  Massachusetts  case. 
"Ordinarily  there  is  no  occasion  to  notify  the  <^eror  of  the 
acceptance  of  such  an  ofFer,  for  the  doii^  of  the  act  is  a  sufiBcient 
acceptance,  and  the  promisor  knows  that  he  is  bound  when 
he  sees  that  action  has  been  taken  on  tJie  ffuth  of  his  o£fer. 
But  if  the  act  is  ot  such  a  kind  that  knowledge  of  it  will  not 
•  quickly  come  to  the  promisor,  the  promisee  is  bound  to  give 
him  notice  of  his  acceptance  within  a  reasonable  time  after 
dmng  t^t  which  constitutes  the  acceptance.  In  such  a  case 
it  ia  implied  in  the  offer  that,  to  complete  the  contract,  notice 
shall  be  given  with  due  diligence,  so  that  the  promisor  may 

eonrt  trested  the  oeceaaity  of  notice  La.  Ann.  505,  17  So.  153,  2B  L.  R.  A. 

IB  dependiiig  on  the  nature  and  defini-  256;  Howe  v.   Nickela,  22  Me.   176; 

tion  of  »  contract.    "laBOmeinatanDee  Winnebago  Mills  u.  Travis,  66  Minn. 

it  baa  been  treated  as  a  rule,  inhering  480,  58  N.  W.  36;  Mitchell  v.  Railton, 

m  the  Ter;  nature  and  definition  of  45  Mo,  App.  273;  Kellogg  v.  Stockton, 

evaey  contract,  which  requires  the  ao-  29  Pa.  460;  Deering  v.  Mort«Il,  21  S. 

Bcnt  (rf  a  party  to  whom  a  proposal  is  Dak.  169,  110  N.  W.  86,  16  L.  R.  A. 

made  to  be  aignified  to  the  party  mak-  (N.  S.)  352;  Wilkins  v.  Carter,  84  Tex. 

jt^  it,  in  order  to  oonstitute  a  binding  43S,  18  S.  W.  997.    This  misconception 

promiae,"  and  see  similar  expressions  in  is  at  the  bottom  of  the  rule  stated  in 

Davis  Sewing  Machine  Co.  v.  Richards,  Cal.  Civ.  Code,  i  2795:  "A  mere  offer 

115  17.  S.  524,  29  L.  Ed.  480,  6  S.  Ct.  to  guarantee  is  not  binding  until  no- 

173  (bat  see  United  States  &c.  Co.  tice  of  its  acceptance  is  oonununicated 

*.  Riefler,  239  D.  S.  17,  00  L.  Ed.  121,  by  the  guarantee  to  the  guarantor,  but 

36  Sop.  Ct.  12);  Barnes  Cycle  Co.  ».  an  absolute  guaranty  ia  binding  upon 

Reed,  84  Fed.  603  (but  see  a.  c.  on  the  guarantor  without  notice  of  its 

ai^eal,  91  Fed.  4S1,  33  C.  C.  A.  646);  acceptance."    The  provision  is  copied 

Knlfoer  p.   Love,  33  HI.  App.   601;  in  Okl.  Rev.  L.  (1910),  i  1031.     See 

Kinehloe  e.  Holmes,  7  B.  Mon.  6,  45  Hays    v.    Smith,    (Okl.),     164    Pao. 

Am.  Dec  41;  Uchman  t>.  Block,  47  470. 
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know  that  a  contract  has  been  made.    But  where  the  promise 
is  in  coDfflderation  of  an  act  to  be  done,  it  bec<mies  binding 
upon  the  doing  of  the  act  so  far  that  the  promise  cannot  be 
affected  by  a  subsequent  withdrawal  of  it,  if  within  a  reason- 
able time  afterward  he  notifies  the  promisor."  '*    That  the 
performance  of  the  act  requested  by  the  guarantor  completes 
the  conla'act,  and  t^t  notice  if  necessary  at  all  is  necessary 
I  only  as  a  condition  subsequent,  is  ehown  by  the  fact  tiiat 
I  if  notice  is  not  given  within  a  reasonable  time,  the  guarantor 
I  may  waive  his  defense  and  incur  liability  by  a  subsequent 
I  promise  to  pay,"  or  the  necessity  of  notice  may  be  waived 
in  the  offer."    If  an  element  necessary  for  the  formation  of 
a  contract  bad  been  omitted,  this  result  could  not  be  reached. 
No  subsequent  gratuitous  promise  can  vitalize  an  agreement 
which  never  became  a  contract."   Jurisdictions  which  require 
notice  of  the  acceptance  of  a  guaranty  generally  hold  that 
such  notice  must  be  ^ven  in  case  of  a  continuing  guaranty 
within  a  reasonable  time  after  tiie  close  of  all  the  transactions 
under  the  guaranty.^    If  an  acceptance  analogous  to  that 

u  Biehop  V.  E&toD,  161  Mam.  490,  Hughes  v.  Roberto,  etc..  Shoe  Co.,  Hi 

499,  37  N.  E.  665, 42  Am.  St.  Rep.  437.  Ky.  L.  Rep.  2003,  72  3.  W.  799;  Crit- 

Cf.  Cumberland  Glass  Co.  t>.  WheatoD,  leadea  v.  Fiske,  46  Mich.  70,  g  N.  W. 

20S  Mass.  425,  94  N.  E.  803.    See  also  714,  41  Am.  Rep.  146;  International 

Singer  Mfg.  Co.  v.  Littler,  £6  la.  601,  Tert  Book  Co.  v.  Mabbott,  159  Win. 

9  N.  W.  90S.  423,  150  N.  W.  429. 

So  in  United  States  ftc.  Co.  v.  Rie-  "Conditiona  subsequent  to  the  ex- 

fler,  239  U.  S.  17,  24,  Holmn,  J.,  in  istence  of  a  contract  may  also  exist  in 

speaking  of  a  contract  of  indemnity  bilateral  contracts,  e.  g^  the  E^iproTtil 

under  seal  siud:  "  If  [the  indemnitorB]  of  a  court  when  neceewry  to  confirm  a 

had  made  only  a  paiol  offer  in  the  same  judicial  sale,  or  of  the  Secretary  of  the 

terms,    the    company    by    becoming  Interior  when  necessary  to  confirm  a 

surety  would  have  furnished  the  con-  contract   with  Indiana.      Croalue    v. 

fflderation  that  would  have  converted  Brewer,  158  Foe.  388. 

the  offer  into  a  contract,  but  notice  is  "  Douglass  v.  Reynolds,  7  Pet.  113, 

held  necessary  in  Davis  Sewing  Mach-  8  L.  Ed.  626;  Louisville  Mfg.  Co.  v. 

ine  Co.  v.  RJchaida,  115  U.  S.  624,  2B  Welch,  10  How.  461,  13  L.  Ed.  497; 

L.  Ed.  480,  6  Sup.  Ct.  173."  Cremer  v.    Higginaon,    1    Mas.    323- 

"  Gamage  i;.  Hutchins,  23  Me.  565;  Wildes  o.   Savage,   I    Story,    22,    23- 

Kgnoumey  t>.  Wetterell,  6  Mete.  653;  Craft  «.  Isham,  13  Conn.  28;  D^-^is  g' 

Ashford P.  Robinson,  Sired.  114.  M.  Co.  ».  Mills,  55  Iowa,  543,  8  N.  w! 

"Holmea  v.  Schwab,  141  Ga.  44,  356;  Singer  Mfg.  Co.  if.    littler     5G 

80  8.  E.  313;  Swisher  f.  Deering,  104  Iowa,  601,  9  N.  W.  905;  Gennan  'sar 

ni.  App.  572;  Valley  Nat.  Bank  v.  Bank  v.  Drake  Roofing  Co.,    112  la! 

Cownie,  164  la.  421,  145  N.  W.  904;  184,  192,  S3  N.  W.  960,  fil  U  r,  ;^ 
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in  bilateral  contacts  were  required,  the  proper  time  for  it 
would  be  at  the  outset  of  the  transactions  under  the  guaranty, 
not  at  their  close. 

Again,  an  exertion  to  the  rule  discharging  the  guarantor 
for  lack  of  notice  is  made  when  it  appears  that  the  guarantor 
has  not  been  injured  by  the  delay  in  giving  notice.'*  If  notice 
were  in  truth  a  requisite  for  t^e  formation  of  the  contract, 
the  fact  that  the  lack  of  notice  worked  no  injury,  would  be 
immaterial. 

§  69b.  Notice  of  allotment  of  shares. 

It  has  been  si^ested  "  that  the  principle  under  consida'a- 
taon  is  also  applicable  to  cases  where  shares  are  allotted  in 
a  new  company  on  application  by  mail.  It  has  been  held 
that  the  applicant  is  bound  on  notice  of  the  allotment  being 
mailed  to  him.''  And  the  si^^tion  made  is  that  the  contract 
created  is  unilateral  and  is  completed  by  the  allotment  of 
the  shares;  the  subsequent  notice  of  allotment  being  a  notifica- 
tion that  the  act  requested  by  the  applicant,  namely,  the 
allotment  of  shares,  has  been  complied  with.  If  it  is  true  that 
the  allotment  actually  makes  the  applicant  a  shareholder, 
this  reasonii^  is  sound.  If,  however,  the  allotment  is  merely 
a  vote  tiiat  the  applicant  shall  become  a  shareholder  in  the 
future  the  notice  of  allotment  is  m  effect  a  promise  tiiat  the 
applicant  shall  later  become  a  shareholder.  Apparently  the 
latter  is  the  true  construction  of  the  transaction.  The  allot- 
ment does  not  seem  of  itself  to  make  the  applicant  a  share- 

758,  84  Am.  St.  Rep.  335;  Howe  v.  "  Louisville  M&nufacturiiig  Co.  v. 

Kuida,  22  He.  175;  Baboock  o.  Bry-  Welch,  10  How.  461,  13  L.  Ed.  497; 

■Dt,  12  Pick.   133;  Courtis  «.  Den-  German  Sav.  Bank  v.  Drake  Roofing 

tga,  7  Met.  610;  Clark  v.  ItemingWii,  Co.,  112  la.  184,  192,  83  N.  W.  960; 

II  MeL  361;  Piige  v.  Parker,  8  Gray,  Lachman  v.   Block,  47  La.  Aon.  505, 

211;  WfaitiDK  p.  Stacey,  15  Gray,  270  17  So.  153,  28  L.  R.  A.  255;  Fanners', 

(q).  I^scdke  o.  Clark,  204  Man.  362,  etc.,  Bank  i>.  Kercheval,  2  Mich.  504, 

M  N.  E.  875);  Montgomery  v.  Kel-  513;  Bcebe  v.  Dudley,  26  N.  H.  249, 

logg,  43  Mis.  486;  Beebe  v.  Dudley,  69  Am.  Dec.  341. 

2S  N.  H.  240;  Bay  p.  Thompsoo,  1  "  LangdeU,  Summary  (£  Contracts, 

Pnn.  651.  S6 

But  see  eontca,  Cahusac  o.  Samini,  "  Harris's  Case,  L.  R.  7  Ch.  687; 

29  Alft.  288;  Lowe  o.  Beckwith,  14  B.  Household   Fire   Ina.   Co.   v.   Grant, 

Uoo.  IS^  58  Am.  Deo.  059.  L.  R.  4  Exch.  D.  216. 
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hold^,  at  any  rate  under  tiie  Englieh  law;  and  in  ^*  the  Er^ish 
decisions  the  contract  created  is  unquestionably  treated  as 
a  bilateral  contract.*' 

§  70.  Acceptance  in  bilateral  contracts  requires  communica- 
tion. 

As  has  been  seen  the  acceptance  of  a  bilateral  contract 
is  not  only  an  expression  of  assent  to  the  proposition  but 
is  a  giving  of  the  counter  promise  requested.  To  complete 
a  contract,  the  offeror  must  always  be  given  what  he  requests 
as  the  return  for  his  promise  and  in  an  offer  for  a  bilateral 
contract  he  requests  ^ther  a  promise  in  fact  or  an  obligation 
in  law.^  In  order  to  complete  a  bilateral  contract,  therefore, 
on  the  former  supposition  the  offeree  must  make  a  promise 
to  the  offeror  and  a  promise  is  somethii^  which  from  its  very 
nature  involves  if  not  communication,  at  least  "attempted 
communication.  If  au  obligation  in  law  is  requested,  the 
same  thii^  will  generally  be  true,  siuce  contractual  obligations 
in  law  are  imposed  as  a  rule  only  when  promises  in  fact  are 
made."     An  exceptional  case,  however,  may  be  supposed 

**  lindley'a  law  of  Compaaiw  (,5Qi 
ed.),   13,  43,  760;  Thring'B  Iaw  of 

Comptmies,  Chap.  2.  tracts  by  oomepondence.    Ir^ra,  {  75; 

**  In  the  Dpiniona  in  the  cases  cited,  see  also  supra,  $  24.  Tbeae  decixiana 
tupm,  no  distinction  is  drawn  between  on  ooutracla  by  correspondenoe,  as- 
allotmeat  cases  and  oidinary  contracts  aume  or  decide  that  it  is  necessary  at 
by  correspondence.  The  dedsion  of  least  that  a  properly  addressed  accept- 
Houaehold  Fire  Ins.  Co,  v.  Grant,  4  ance  shall  be  started  towards  the  of- 
!Bich.  D.  216,  is  universally  regarded  feror.  Tie  early  case  of  Hallock  i>. 
as  the  leading  authority  on  the  oom-  Commercial  Ins.  Co.,  26  N.  J.  L.  (2 
pletion  of  ordinary  contracts  by  cor-  Dutch,)  26S,  did  indeed  hold  that  any 
reepondence  which  are  o!  course  bilat-  overt  act  by  the  offeree  manifesting 
eral  contracts.  Moreover,  in  Re  Lon-  assent  was  auflScie^t  whether  it  ca«e 
don  &  Northern  Bank,  Ltdi.,  [19001  1  to  the  offeror's  knowledge  and  appap- 
Ch.  220,  the  court  held  effectual  a  rev-  ently  whether  it  was  intended  to  eome 
ocation  received  between  the  allotment  to  the  offeror's  knowledge  or  not,  but 
and  the  muling  of  notice  of  allotment.  this  dedsion  certainly  goes  too  far. 
This  necessarily  decides  such  a  con-  In  Emerson  v.  Stevens  Grocer  Co., 
tfact  to  be  bilateral.  The  decidon  is  95  Ark.  421,  130  S.  W.  541,  lOS  Ark. 
criticised  in  13  Harv.  L.  Rev.  519,  but,  575,  151  S.  W.  1003,  one  who  had  of- 
fer tbe  reaaooB  given  in  the  text,  seems  fered  to  buy  goods  sent  the  seller  a 
sound.  check  as  part  payment  of  the  price. 

'  See  u^ro,  %  103.  The  court  held  that  acceptance  of  the 
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where  the  offeror  expresses  himself  as  satisfied  with  some 
method  of  acceptance  which  would  not  necessarily  involve 
even  an  attempt  at  communication.  Where  the  offeror  has 
thus  manifested  his  satisfaction  with  a  method  which  the 
acc^vtor  thereupon  adopts,  it  is  probable  that  the  law  would 
impose  up<m  both  parties  the  obligations  which  they  ex- 
pected.'* 

§  71.  Acceptance  in  unilateral  contracts  where  the  offeree  is 
the  promisor,  requires  communication. 

Almost  invariably  when  a  unilateral  contract  is  formed 
the  offeror  is  the  promisor,  and  the  person  who  performs  the 
completed  act  is  the  offeree.  It  is  possible,  however,  where 
the  act  involved  is  the  transfer  of  title  to  personal  property, 
which  may  take  place  whenever  the  parties  have  agreed  that 


dieck  upon  the  tcnoB  and  in  aesent  to 
the  buyo^B  propoeal  irould  amount  to 
an  acceptaiice  of  the  oontfact,  binding 
the  aeQer  to  deliver  the  goods  as  re- 
qaested.  Here  it  is  to  be  observed  that 
the  Beer's  retention  or  cashing  of  the 
duck  is  Monething  which  would  oeo- 
ettari^  oome  to  the  bufcr'a  knowledge, 
through  it  is  by  DO  meana  certain  that 
the  court  deaned  this  drcmnatance 
fiMfaria.!  It  is  hard,  howev«',  to  ad- 
mit the  oorrectoees  of  the  court's  ruling 
that  iet«ntioQ  of  the  check  would  or 
would  not  be  an  acceptance  (and  there- 
fore m  effect  a  promise)  according  to 
the  tm^efB  uodiBoloaed  int^kt  when 
be  retained  it. 

In  Mendell  v.  Willyoung,  42  N.  Y. 
MiBC.  210,  86  N.  Y.  Supp.  647,  and  in 
Poet  V.  Frank,  75  N.  Y.  Misc.  130,  132 
N.  Y.  Supp.  807,  the  court  held  that 
an  (xder  for  a  aeriee  of  advcxtisementa 
■became  a  complete  bilateral  contract 
after  the  publication  of  the  advertise- 
moit  was  b«f;un.  In  the  earlier  of 
these  cases  it  appeared  that  the  publics- 
tion  containing  the  advertisement  was 
sent  regularly  to  the  defendant.  This 
would  supply  the  neoeeaary  c 


cation.  In  the  second  case  it  did  not 
appear  that  the  pubUcation  had  been 
sent  to  the  defendant,  but  perhaps 
publication  in  a  paper  which  may  be 
eaaUy  obtained  may  be,  if  the  parties 
expressly  or  compliedly  assent  thereto, 
a  suffident  means  of  communioation 
between  them. 

■■  In  Household  Ina.  Oo.  d.  Grant, 
4  Ex.  Div.  216,  Bramwell,  L.  J.,  sud: 
"If  there  is  a  difference  where  the  ac- 
ceptance is  by  a  letter  sent  through  the 
post  which  does  not  reach  tike  offeror, 
it  must  be  by  virtue  of  some  general 
rtde  or  some  particular  agreement  of 
the  parties.  As,  for  instance,  there 
might  be  an  agreement  that  the  ac- 
oqttance  of  the  proposal  may  be  by 
sending  the  article  offered  by  the  pro- 
poser to  be  bought,  or  bnneing  out  a 
flag  or  sign  to  be  seen  by  the  offeror  as 
he  goee  by,  or  leaving  a  letter  at  a  oa- 
tajn  place,  or  any  other  agreed  mode; 
and  in  the  same  way  there  might  be  an 
agreement  that  dropping  a  letter  in  a 
post  pillar  box  or  other  place  of  recep- 
tion should  suffice. "  See  alao  Biog- 
den  V.  Metropolitan  Ry.  Co.,  2  A.  C. 
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it  shall,  for  the  (^o'ot  to  be  the  actor  and  pitHuisee,  and 
for  the  cSaee  to  be  the  jiromisor.^  In  this  kind  of  unilateral 
contract  since  the  cMex  requests  a  promise,  it  is  necessary  that 
the  acceptance  should  be  communicated  or  that  something 
which  the  law  r^ards  an  equivalent  to  communicatjon  shall 
be  made.  The  off^  is  like  that  of  a  bilateral  contract  in  respect 
to  the  thing  which  it  requests  to  be  given. 

The  situation  supp<»ed  at  the  end  of  the  preceding  sectiou 
(where  a  method  of  manifesting  a  promise  is  requested  which 
does  not  involve  communication)  is  mrae  likely  to  occur  in 
imilateral  contracts  of  the  kind  under  consideration  than 
in  a  bilateral  contract;  thus,  the  offeror  may  send  goods  with 
a  letter  stating  the  price  and  requesting  no  manifestation  of 
acceptance  from,  the  offeree  except  that  he  shall  take  the  goods 
and  use  them.  If  he  does,  there  can  be  no  doubt  that  though 
his  use  of  the  goods  involves  no  attempt  at  communication 
with  the  offeror,  a  debt  arises.  It  may  be  objected  that  though 
th^re  is  a  sale  and  a  debt  in  such  a  case,  there  is  no  promise 
by  the  buyer  and,  therefore,  properly  speaking  no  contract; 
but  it  seems  hard  to  believe  that  the  law  would  not  impose 
on  the  acceptor  in  such  a  case  any  obligation  which  the  offeror 
requested  and  which  the  acceptor  must  be  supposed  to  have 
intended  to  assume;  and  unless  the  acceptor  can  be  held 
liable  on  a  contract  if  what  is  requested  by  the  offeror  is  a 
liabiUty  not  enforceable  as  a  debt,  the  offeror  would  be  with- 
put  remedy.  Let  it  be  supposed  that  bills  of  lading  are  sent 
with  the  statement  that  the  offeree  may  take  them  if  he  is 
willing  to  accept  bills  of  exchange  to  be  drawn  against  them. 
It  can  hardly  be  supposed  that  a  court  would  not  hold  the 
acceptor  bound  to  honor  the  bills  of  exchange  if  he  took  the 
bills  of  lading.  So  it  is  generally  held,  that  where  a  check 
is  sent  by  one  who  owes  an  imliquidated  or  disputed  claim 
on  the  condition  that  the  check  if  accepted  shall  be  full 
satisfaction,  it  operates  as  such  if  accepted."  This  can  only 
be  on  the  theory  that  an  accord  and  satisfaction,  which  is 
a  contractual  f^^eement  has  taken  place.*' 

"See  supra,  J  2S.  Co.,  95  Ark.  421,  130  S.  W.  541,  105 

■•  See  infra,  i  1854.  Atk.  576,  151 S.  W.  1003,  atated  mpra, 

"See  EmeraoD  o,  Stevena  Grocer      n.  27. 


\ 


§72  ACCEPTANCE  OP  0FPBB8  127 

§  72.  Acceptance  mtist  be  unequiTocal. 

An  acceptance  must  be  positive  and  unambiguous.  This 
requirement  is  often  treated  as  identical  with  the  require- 
ment dealt  with  in  the  following  sections  that  an  acceptance 
must  not  change,  add  to  or  qualify  the  terms  of  the  offer, 
and  such  chai^ea  or  qualifications  undoubtedly  prevent  an 
acceptance  from  bmg  positive  and  unequivocal;  but  even 
though  no  change  in  the  offer  is  suggested  in  the  reply  of  the 
offeree,  it  nevertheless  may  not  so  clearly  indicate  assent 
to  the  offer  as  to  create  a  contract.  Thus  a  reply  to  an  offer 
to  lease  premises  in  the  following  terms,  was  held  not  to  make 
a  binding  contract: — "I  have  decided  on  taking  No.  22  Bel- 
grade Road,  and  have  spoken  to  my  agent  Mr.  C,  who  will 
arrange  mattes  with  you."  '*  So  a  telegram  to  a  bidder  for 
public  work,  "You  are  low  bidder.  Come  on  morning  train."  " 
So  the  following  reply  to  an  offer  to  sell  coal  "telegram  re- 
ceived. You  can  consider  the  coal  sold.  Will  be  in  Cleve- 
land and  arrange  [)articulars  next  week."  **  Likewise  a  reply 
to  an  offer  to  sell  land,  "Have  twice  att^npted  the  tender 
of  the  first  payment  of  $500  upon  the  ^reement  made  be- 
tween us  on  the  7th  of  Deconber  last.  I  will  meet  you,  etc., 
when  I  shall  be  ready  to  make  tender  of  the  money  and  execute 
the  proper  f^;reementa  thereupon,"  is  insufficient.*'  An 
acknowledgment  of  an  order  which  stated  that  the  order  will 
receive  best  attention,  or  prompt  attention,  has  also  been 
held  not  an  acceptance,  since  it  implies  no  promise  to  comply 
with  the  terms  of  the  order.**  But  if  there  has  once  been  un- 
equivocal acceptance  the  contract  is  complete  and  its  binding 

*•  Stanley  v.  DowdesweU,  L.  B.  10  Co.,  11  Ind.  App.  315,  39  N.  E.  40; 

a  P.  1(K.  Knim  p.  Chainberlttin,  67  Neb.  220, 

» Cedar    Bq>id8    Lumber    Co.    d.  77  N.  W.  fi65;  Thurber  d.  Smith,  25 

EUier,  12»  I&.  332,  105  N.  W.  Gd6,  R.  I.  60,  54  AtL  790. 

4  L.  R.  A.  (N.  8.)  177.  "  Manier  v.  Appling,  1 12  Ak.  663,  20 

M  Martin  t>.  Northweotem  Fuel  Co.,  So.  S7S;  Courtae;  Shoe  Co.  v.  Curd, 

22  Fed.  596.  42  Ky.  219, 134  3.  W.  146,  38  L.  R.  A. 

■>  Potta  K.  Whitehead,  23  N.  J.  £q.  (N.  S.)  903,  VanKeuren  v.  Boomar  & 

filS.     See  alao  Applet^  v.  Johnson,  Boschert  Press  Co.,  143  N.  Y.  App. 

L.  E.  »  C.  P.  158;  Bowen  v.  lUrt,  101  Div.  786,  128  N.  Y.  Supp.  306;  Na- 

Fed.  376, 41  a  C.  A.  390;  Pike  County  tional  Caah  RegiateT  Co.  v.  McCona, 

ff.  Spencer,  192  Fed.  11,  112  C.  0.  A.  140  N.  Y.  Supp.  916,  80  N.  Y.  Miac. 

433;   EaTcoe  >.  American  Fire  Ina.  165. 
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force  cannot  be  affected  by  subsequent  communications  unless 
tl^ey  amount  to  a  mutual  agreement  to  rescind. '^ 

§  73.  Acceptence  must  compfy  witb  the  tenns  of  tiie  oB6t. 

In  order  to  make  a  bargain  it  is  necessary  that  the  acceptor 
shall  give  in  return  for  the  oSerix's  promise  exactly  the  con- 
sideration which  the  offeror  requests.  If  an  act  is  requested, 
that  very  act  Mid  no  other  must  be  pven.  If  a  promise  is  re- 
quested that  promise  must  be  made  absolutely  and  unquali- 
fiedly. This  does  not  mean  necessarily  that  the  precise  words 
of  the  requested  promise  must  be  repeated,  but  by  a  positive 
and  unqualified  assent  to  the  proposal  the  acceptor  must  in 
effect  agree  to  make  precisely  the  promise  requested;  **  and  if 
Miy  provision  is  added  to  which  the  offeror  did  not  assent,  the 
consequence  is  not  merely  that  this  provision  is  not  binding  and 
that  no  contract  is  formed;  *  but  that  the  offer  is  rejected^* 

The  new  condition  is  as  fatal  when  its  inconsistency  wit^ 
the  offer  appears  by  implication  only  as  when  it  is  explicitly 
stated.  Thus  when  an  offer  is  made  by  mail  to  sell  stock, 
a  reply  in  tenna  accepting  the  offer,  and  adding  "ship  with 


»  Os»1a  t>.  MuBoliBO,  226  Mass.  S12, 
114  N.  E.  733.  Tbia  principle  qualifies 
the  statement  eometimes  made  that 
the  whole  of  a  continuoua  oorrespon- 
dence  must  be  considered.  Huasej 
c.  Home-Payne,  4  A.  C.  311;  Stro- 
btidge  Co.  v.  Randall,  73  Fed.  619,  19 
C.  C.  A.  611. 

"  Young's  Market  Co.  o.  Pioneer 
Produce  Co.,  192  Fed.  822, 113  C.  C.  A. 
146;  Nieschburg  o.  Nothem,  101 
Kan.  110, 165  Pao.  867;  W.  C.  Sterling 
&  Sou  Co.  p.  Watson  ft  Bennett  Co., 
193  Mich.  11,  159  N.  W.  381;  SUt«  c 
Robertaon,  (Mo.),  191  S.  W.  989; 
Glenn  v.  S.  Birch  A  Sons  Const.  Co., 
62  Mont.  414,  158  Pac.  834;  Mor- 
Timn  V.  Parks,  164  N.  C.  197,  SO  S.  E. 
85,  and  see  cases  in  this  and  the  fol- 
lowing sections. 

"  Compaua  Bilbaine  v.  Spanish- 
American  Co.,  146  U.  S.  483,  36  L.  Ed. 
1054,  13  S.  Ct.  Rep.  142.  In  this  case 
the  insertion  in  a  charter  party  of  un- 


authoriied  clauaea  was  hdd  to  inval- 
idate the  whole  instrument.  In  Por- 
ter c.  Gossdl,  112  Aik.  380,  166  S.  W. 
533,  the  defendant  offered  to  sell  a  car 
of  oats  at  42  cents,  if  the  plaintiff  would 
aooept  the  city  scale  weights.  A  reply, 
requesting  the  shipment  to  be  rushed, 
but  demanding  an  affidavit  attached 
to  the  scale  weights,  did  not  create  a 
binding  contract.  See  also  Hayes  ». 
Possehl,  92  Kan.  609,  141  Pac.  559. 

■See  infra,  $87. 

Where  the  plaintiff  sent  the  defend- 
ant a  contract  calling  for  4,000  poles 
and  the  defendant  signed  it  aft«r  adding 
the  words  "  more  or  less,"  and  on  its 
return  the  plaintiff  signed  it  after  strik- 
ing out  the  words  'or  less,'  the  coo- 
duct  of  the  parties  was  held  to  amount 
to  no  more  than  a  series  of  offers,  no 
one  of  which  was  assented  to.  W.  C. 
Sterling  &  Son  Co.  i>.  Watson  &  Bennetir 
Co.,  193  Mich,   n,  159  N.  W.  381, 
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draft  attached"  adds  a  new  condition  ^ce  by  implication 
the  place  of  delivery  under  the  offer  was  the  seller's  residence, 
and  the  reply  transfers  it  to  the  buyer's.*' 

^  §  71.  Illustrations  in  cases  of  offered  rewards. 
^  The  principle  stated  in  the  preceding  section  finds  frequent 
J^^  ^plication  in  attempted  acceptance  of  offers  of  reward. 
Thus  where  a  reward  was  offered  "for  the  apprehension  of 
John  H.  Surratt,"  (me  who  had  made  disclosures  leading  to 
Surratt's  ^prehension  was  held  not  entitled  to  the  reward/* 
the  court  holding  that  the  offer  requested  the  actual  arrest. 
Doubtless  it  is  possible  to  make  an  offer  for  the  actual  arrest 
of  a  criminal  &nd  sudk  an  offer  can  only  be  accepted  by  com- 
pliance with  the  request,  and  the  Surratt  case  seems  to  have 
been  of  that  sort,  but  in  most  cases  of  rewards  offered  for' 
apprehension  of  a  criminal,  the  more  reasonable  construction 
ti  the  offer  is  that  causing  the  arrest  by  giving  the  necessary 
infonnation  to  officers  of  the  law  is  the  efficient  cause  and 
is  a  oomidiance  with  the  offer.** 

Wboe  a  reward  was  offered  for  the  "apprehension  and 
Mmviction  "  of  a  criminal,  it  was  held  that  no  recovery  could 
be  had  for  the  conviction  unless  the  plaintiff  had  also  appre- 
hended the  criminal.**    Other  illustrations  of  the  exact  per- 

«>  Nea  V.  lADg,  2S2  Fed.  575,  164  155,  64  Am.  St.  It«p.  254;  Rogers  e. 

C.  C.  A.  491.    See  abo  Sharp  v.  Weet,  McCoKch,  120  N.  Y.  Supp.  686,  66 

150  Fed.  46S;  Lacey  v.  Tbowao,  164  N.  Y.  Miec.  B5;  Stur  t>.  Heska  Amone 

Fed.623;GnienawBJtv.  Bst«,  40  Kul  Congregation,  128  Teno,  190,1599.  W. 

418,  19  Pae.  803;  Cameron  s.  Wright,  840;  HaU  v.  State,  102  Wash.  519,  173 

21  N.  Y.  App.  D.  396,  47  N.  Y.  8.  571.  Pac.  429;  Kinn  v.  Firet  Nat,  Bank,  118 

« Shu(y». United Statea, 92 U.S. 73,  Wis.  637, 95 N.W. 969, 99 Am. St.  Rep. 

23  L.  Ed.  697.     See  alao  McClaughry  1012.     In  the  Temieaxee  cam  it  was 

».  ffing,  147  Fed.  463,  79  C.  0.  A.  91,  7  held  that  though  a  police  officer  is  pre- 

L.  R.  A.  (N.  S.)  216;  ChamberB  n.  O^e,  eluded  hy  puMc  poUcy  from  receinng 

117  A^  212,  174  S.  W.  532;  Juniata  reward  for  an  arrest,  the  fact  that  a 

County  t>.  McDonald,   122  Pa.  115,  reward  was  voluntarily  paid  an  officer 

16  AtL  606;  Williams  v.  West  Chi-  after   notice   that    a  private   dtiien 

aifft  St.  I^.  Co.,  191  HI.  610, 61  N.  £.  dumed  it  does  not  enlarge  the  ri^ta 

456,  85  Am.  St.  Hep.  278.  of  such  dtiien,  or  entitle  him  thereto, 

«>Unioii  Pac  R.  Co.  ■>.  Belek,  211  where  the  officer,  rather  than  he,  waa 

Fed.  609;  EOaaa  v.  Board,  91  Kan.  the  efficient  cauae  of  the  arrest. 
618^  120  Pac  642,  138  Pac.  578,  46  "  Fitch  v.  Snedaker,  38  N.  Y.  248, 

L.  R.  A.  (N.  8.)  662;  Haskell  v.  David-  97  Am.  Dec.  791.     See  also  HogEUi  v. 

Kni,91Me.488,40Atl.330,42L.R.A.  StopUet,  179  HI.  150,  53  N.  E.  604, 
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formance  required  in  ordGr  to  entitle  a  plaintiff  to  a  reward 
may  be  found  in  the  cases.*'  But  offers  of  reward  should 
"be  construed  in  the  sense  in  which  they  are  ordinarily  under- 
stood and  acted  upon  "  and  with  reference  to  "the  purposes 
for  which  they  are  intended."  *■ 

An  offer  of  reward  contemplates  ordinarily  but  a  single 
performance.  Therefore,  if  several  persons  perform  the  re- 
quested act,  the  first  one  only  has  entered  into  a  contract, 
^e  offer  imnjediately  lapsing  thereafter."  It  is  of  course 
possible  to  make  a  general  offer  not  to  the  first  person  who 
does  a  certiun  act,  but  to  every  person  who  may  do  it,**  but 
where  performance  of  the  requested  act  by  one  person  fulfils 
the  apparent  purpose  of  the  offeror,  the  natural  construction 
of  the  offer  would  confine  it  to  the  first  person  coming  within 
its  terms.  Sometimes  the  service  requested  in  an  offer  of 
reward  is  performed  by  several  persons,  no  one  of  whom, 
alone,  renders  the  whole  service.  If  these  persons  are  acting; 
in  concert  there  seems  no  doubt  of  their  right  to  recover  as 
joint  promisees."  Where,  however,  there  is  no  joint  action 
in  faet  by  the  several  persons  rendering  the  service,  it  seems 
difficult  on  principle  to  make  out  a  promise  to  them  jointly. 
Nevertheless,  a  joint  recovery  has  been  held  allowable  even 
in  such  cases."   In  one  or  two  cases  it  has  been  held  that  where 


44  L.  R.  A.  809;  ^ilUame  v.  W«8t  Chi-  (N.  8.)  133;  HoU  ■>.  State,  102  Wash, 

oago  St.  R.  Co.,  Iftl  111.  610,  61  N.  £.  519,  173  Fao.  420. 

466,  85  Am.  St.  Rep.  278;  Fumuui  o.  "  Lancaster  v.  Walsh,  4  M.  &  W.  16; 

Rffke,  21  N.  J.  L.  310;  Blain  v.  Pa-  United  Statea  i>.  Simons,  7  Fed.  709; 

oific  Ex.  Co.,  60  Tex.  li,  6  S.  W.  679;  Bloomfield  v.  Maloney,  176  Mich.  548, 

Kinn  r.  First  Nat.  Bank,  118  Wis.  637,  142  N.  W.  785;  Fargo  v.  Arthur,  43 

95  N.  W.  969,  99  Am.  St.  Rep.  1012.  How.  Pr.  193. 

**  ComelsoD  ■>.  losunnce  Co.,  7  Ia.  "  This  seems  to  have  been  the  true 

Ann.  346;  Bloomfield  n.  Maloney,  176  construction  of  the  oSer  in  Carlill  v. 

lilich.  548,  142  N.  W.  785;  Jonw  e.  CarboUo  Smoke   Ball   Co.,    |1892]    2 

Humix  Bank,  8  N.  Y.  228;  Clanlon  Q.  B.  484,  [1893]  1  Q.  B.  256,  where  an 

o.  Young,  11  Rich.  L.  546;  <f.  Mosley  ofFer  of  £100  was  made  to  any  person 

V.  Stone,  108  Ky.  492,  56  N.  W.  965;  who  should  contract  influenza  while 

Hudd  V.  Woodaide,  136  Ky.  296,  124  using  one  of  the  defendants'  snrake 

8.  W.  321;  Staii  v.  Ueska  Amoue  Con-  balls.    See  also  mpra,  {  32. 

greeation,  128  Tenn.  190,  159  S.  W.  "  Williams  v.  Carwardine,  5  C.   & 

840.  F.  666,  673;  Janvrin  ir.  Exeter,    48 

••  Marsh  v.  Wells  Eftrgo  &  Co.,  88  N.  H.  83,  2  Am.  Rep.  185. 

Kan.  638,  129  Pac.  168,  43  L.  R.  A.  "  Bloomfield  v.  Maloney,  176  Mioh. 
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part  of  the  service  requested  was  rendered,  a  proportionate 
part  of  the  reward  offered  could  be  recovered.''  But  these 
decisions  are  opposed  both  to  principle  and  the  weight  of 
authority.  If  an  act  is  requested  in  return  for  a  promise,' 
that  act,  and  the  whole  of  that  act  must  be  perfmined  or  there 
is  no  contract.'*  K  full  performance  was  prevented  by  the 
offeror,  however,  it  seems  that  a  quasi-KX)ntractual  liability 
would  arise  to  pay  for  any  benefit  received.'*  Where  a  reward 
is  offered  for  the  apprehen^on  or  conviction  of  a  criminal. 
the  criminal  himself  is  not  one  of  the  public  to  whom  the  offer 
18  addressed,  and  he  cannot  by  surrendering  himself  become 
entitled  to  the  reward.'* 

^§  76.  dustratioiis  in  otlier  cases  than  offers  of  reward. 

H       The  same  principle  may  find  application  in  any  form  of 

^    contract.   Especially  is  it  to  be  observed  that  where  an  offeror 

requeste  a  promise  in  return  for  his  offer,  the  incurring  of  a 

detriment  by  beginning  to  perform  the  act  which  the  offeree 

was  requested  to  promise  to  perform  will  not  create  a  contract ;" 

548,  142  N.  W.  7S5;  Whitcher  tr.  State,  c  Davis,  162  Ind.  60,  69  N.  E.  680,  M 

«8  N.  H.  605,  34  Atl.  746;  Fargo  v.  L.  R.  A.  780. 

Arthur,  43  How.  Pr.  193;  Tobinu.  Me-  "Whiter.  Corlieo,  46  N.  Y.  467.    In 

Comb  (Tex.  Cir.  App.),  156  S.  W.  237.  this  case  the  defendant  wrot«  to  the 

Bat  see  Stair  v.  Heska  Amone  Con-  plaintiff:  "  Upon  an  agreement  to  finish 

gregation,  128  Temi.  190,  159  S.  W.  the  fittii«  up  of  offices,  67  Broadway 

84(L  in  two  weeks  from  date,  you  can  begin 

"  Hawk  V.  Marion  County,  48  Iowa,  at  once."    On  receipt  of  this  note  tlw 

472;  SymineB  v.  Frazier,  6  Maaa.  344,  plaintiff  purchased  lumber  and  begiui 

4  Am.  Dec.  142.    In  both  these  cases  work  thereon.    It  was  held  that  no  con- 

the  reward  was  offered  for  the  return  tract  was  thereby  created.    What  wss 

of  a  sum  of  money  and  recovery  of  a  requested  was  an  agreement  to  finish 

proportionate  part  of  the  reward  was  the  work,  and  starting  performanoe  was 

aUowed  fot  the  return  of  part  of  the  not  a  compliance  with  this  offer.    If 

mon^.  the  performance  had  been  started  in 

"  See  cases  dted  mtpra  in  this  seo-  the  presence  of  the  offeror,  it  would 

tioa,  and  espedaDy  Williams  v.  West  probably  have  indicated  such  an  agree- 

Chtcago  St.  R.  Co.,  191  111.  610,  61  ment  as  the  offer  requested. 
N.  E.  456,  85  Am.  St.  Rep.  278;  Blain  In  Chicago  &  Great  Eastern  Ry. 

p.  Pacific  Ezp.  Co.,  69  Tez.  74,  6  S.  W.  Co.  t>.  Dane,  43  N.  Y.  240,  an  offer  was 

679.  made  to  transport  "not  exceeding  6000 

"Zwolanek  p.  Baker  Mfg.  Co.,  150  tons"  .  .  .  "during  the   months  of 

Wis.  817,  137  N.  W.  769,  44  L.  R.  A,  April,  May,  June,  July  and  August." 

(N.  8.)  1214.    See  further  supra,  i  60a.  It  was  hekl  that  this  offer  contempla- 

"  CBatoa    County    ConunissionerB  ted  an  acceptance  defining  the  amount 
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unless,  at  least  the  beginning  of  performance  was  in  the  pres- 
ence or  knowledge  of  the  offerer  and  might  fairly  be  interpreted 
as  implying  in  fact  a  promise.  So,  if  the  offeror  requests  the 
performance  of  an  act  as  the  consideration  of  his  promise, 
no  contract  is  created  by  a  mere  promise  to  perform  the  act. 
Thus,  where  an  option  is  conditional  upon  the  payment  of 
a  sum  of  money,  a  promise  by  the  offeree  to  pay  the  money 
is  not  an  acceptance  of  the  option.'* 

§  76.  If  an  offer  prescribes  the  place,  time,  or  manner  of 
acceptance,  its  terms  must  be  complied  with. 

Not  only  may  the  offeror  dictate  the  consideration  which 
he  demands  as  the  return  for  the  [miniise  in  his  offer,  but  he 
may  also  dictate  the  way  in  which  acceptance  shall  be  indica- 
ted.'^ As  has  been  seen,'*  the  offeror  may  limit  the  time  within 
which  an  offer  may  be  accepted.  So  he  may  dictate  the  place 
at  which  acceptance  must  be  made;'*  likewise  the  mannor 

"  Matt  t>.  Jackson  (AU.),  SS  So.  G2S, 
and  see  casee  in  this  aection,  posnm. 

"  See  gupra,  {  53. 

■■  The  leading  caae  to  this  effect  is 
EUaaon  e.  Henshaw,  4  Wheat.  226, 
An  offer  requested  an  aoawer  by  Tetum 
of  wagon  to  Hatper'a  Feny.  The  «> 
eept&Qce  was  sent  to  Qeorgetown  and 
received  by  the  oSeror  at  that  plaoe. 
The  oourt  aoid — "It  was  entirely  un- 
important whether  it  was  eent  by  that 
or  another  wagon,  or  in  any  other  mso- 
ner,  provided  it  was  sent  to  Harper's 
Ferry,  and  was  not  delayed  beyond  the 
time  which  waa  ordinarily  employed 
by  wagons  ^ogaged  in  himling  flour 
from  the  defendant's  mill  to  Harper's 
Perry.  Whatevw  uncertainty  there 
might  have  been  as  to  the  time  when 
the  answer  would  be  received,  there 
was  none  as  to  the  place  to  which  it  was 
to  be  sent;  thia  was  distinctly  indicated 
by  the  mode  painted  out  for  the  con- 
veyance of  the  answer.  The  place, 
therefore,  to  which  the  answer  waa  to 
be  sent  constituted  an  essential  part  of 
the  plaintiffs'  offer.  Tbdr  offer,  it  ia 
true,  waa  acc^ted  by  the  twms  of  s 


for  which  the  offeree  accepted  and  no 
contract  was  performed  by  merely 
writing  "I  assent  to  your  agreement" 
or  by  the  subsequent  tender  of  pai^ 
ticular  lots  of  iron  for  transportation. 
In  Beckwith  c.  Cheever,  21  N.  H.  41, 
the  owBor  of  Itutd,  proposed  to  the 
plaintiff,  that  he  might  take  timber 
from  the  land  upon  paying  for  it  in  a 
certain  way.  The  plaintiff  said  he 
would  accept  the  proposition  if  he  could 
get  hia  brother  to  aaeiet  him.  The 
owna:  told  liim  he  need  not  give  a  de- 
cided answer  tjien,  but  might  do  so 
themftcar.  The  plaintiff  afterwards  en- 
gaged his  brother  to  assist  him  in  cut- 
ting the  timber,  but  never  notified  the 
ownn  that  he  had  accepted  his  propo- 
sition. The  court  held  that  t&e  offer 
had  not  become  binding  and  that  the 
plaintiff  suffered  no  l^al  injury  when 
the  owner  sold  the  timber  to  a  third 
person. 

"Lockman  v.  Anderson,  116  Iowa, 
236,  89  N.  W.  1072;  Winders  u.  Kenan, 
161  N.  C.  62S,  77  S.  E.  687.  See  also 
Hit^ard  tr.  Taylor,  122  Fed.  931,  59 
C.  C.  A.  485. 
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of  acceptance  may  be  a  condition  of  the  offer.  Thus,  if  an 
offer  requests  an  answer  l^  telegram,  an  answer  by  mail  will 
not  create  a  contract."  Care  must  be  taken,  however,  in 
construing  offers  to  make  sure  whether  the  offer  does  impose 
an  absolute  condition^  to  time,  place,  or  manner\of  accept- 
ance, or  merely  su^;este  a  method  which  will  be  satisfactory 
to  the  offeror;  and  in  determining  the  construction  of  an  offer 
in  this  respect,  as  in  other  respects,  it  is  frequently  necessary 
to  look  beyond  the  literal  meaning  of  the  language  used.  Thus, 
suppose  an  offer  contains  this  language:  "if  you  wish  to  accept 
this  offer,  send  your  office  boy  with  your  note  of  acceptance 
before  12  o'clock."  Instead  of  sending  his  office  boy,  the 
offeree  takes  a  note  of  acceptance  himself  to  the  offeror  within 
the  specified  time.  It  can  hardly  be  doubted  that  a  contract 
has  been  formed.  The  statement  in  regard  to  the  office  boy 
in  the  offer  is  merely  a  suggestion  as  to  a  convenient  method 
of  getting  the  answer  to  the  offeror.     Probably  any  mode 


Irtter  addressed  GwrKetown,  and  re- 
coved  by  the  pUintiffa  at  that  place; 
but  BO  acceptance  conununicated  at  a 
place  diEFerent  from  that  pointed  out 
hj  the  plaintiffs,  and  forming  a  port 
of  thar  proposal,  imposed  no  obliga- 
tion binding  upon  them,  unless  they 
had  aeqiiieficed  in  it,  which  th^  de- 
dined  doing."  It  Mems  poesible  that 
IJk  court  somewhat  over-emphaaiied 
the  importonoe  of  an  acceptance  at 
Harper^  Feny.  Doubtkes  the  offeror 
oouU  make  this  a  positive  condition 
of  his  offo',  but  it  may  be  questioned  if 
(bis  waa  the  tnie  oooatruction  of  the 
uBtr.  In  this  connection  may  be  con- 
adered  the  muncroua  authoritiea  that 
htrid  that  title  will  not  pan  to  goods 
diiiqied  in  response  to  an  order  unless 
the  directiODH  of  the  buyer  are  exactly 
observed.  See  miUston  on  Soles,  S  27S. 
These  deciaiona,  however,  do  not 
decide  that  title  may  not  pass  when 
the  goods  actual^  arrive,  but  in  Sun 
Pablisfaing  Co.  v.  Minnesota  Type 
Foondry,  22  Or.  49,  29  Pac.  6,  this 
question  waa  proented.     The  ptaitt- 


tiff  in  ordering  goods  dii«cted  the  de- 
fendant to  mark  them  "Sun  Publish- 
ing Co.  Marahfield,  Oregon,  caie  at 
Coos  Bay  Coal  &  Navigation  Co., 
San  Francisco,  Cal."  Instead  thereof, 
the  defendant  marked  and  shipped  the 
goods  to  Flanagan  &  Bennett,  bankers, 
at  Marshfield,  Or^^n,  together  with 
an  invoice  of  the  goods  so  shipped,  and 
bills  of  lading  thereof,  accompanied  by 
a  draft  for  the  price.  The  oourt  said: 
"Wbethw  this  departure  from  the 
plaintiff's  instrucUona  would  of  ilaeU 
be  sufficient  to  justify  its  refua^  to 
take  the  goods,  it  seems  ia  unneceasary 
for  us  to  determine  at  this  time;  but 
some  of  the  authorities  to  which  our 
attention  has  been  directed  appear  to 
bold  as  much.  (Bruce  s.  Pearson,  3 
Johns.  534;  Coming  c.  Colt,  5  Wend. 
263;  EUason  d.  Henthaw,  4  Wheat. 
226.) "  See  also  Knox  f.  McMurrsy, 
159  la.  171,  140  N.  W.  652.  Cf.  infra, 
(87. 
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of  communication  which  reached  the  ofFenu'  before  twelve 
o'clock  would  be  sufficient.  If  the  offer  contained  the  sentence 
"address  me  at  Harper's  Ferry,"  doubtless  an  acceptance 
addressed  elsewhere  would  be  sent  at  the  peril  of  the  acceptor, 
but  if  the  offeree,  while  the  offer  was  still  pending,  met  the 
offeror  in  Washington,  or,  knowing  that  he  was  there,  sent 
a  note  of  acceptance  to  him,  which  actually  reached  him  while 
the  offer  was  still  open,  it  may  be  well  argued  that  a  contract 
has  been  formed.  The  exact  place  of  acceptance  can  be  made 
an  absolute  condition  of  the  offer,  but  it  would  seem  that  a 
reasonable  man  would  naturally  understand  the  clause  in  the 
off^  referring  to  Harper's  Ferry  as  meaning  no  more  than  "this  , 
is  the  address  for.  which  I  am  responsible.  This  is  where  a  letter 
will  surely  reach  me."  On  this  principle  it  has  been  held 
that  where  an  offer  stipulates  for  an  answer  by  rettim  mail, 
it  is  not  essential  that  the  acceptance  shall  actually  be  sent 
by  return  m^ul,  but  merely  that  it  shall  reach  the  offeror  as 
Boon  as  a  letter  sent  by  return  mail,'*  and  where  there  are  a 
number  of  mails  a  day,  an  acceptance  mailed  in  time  for  ui 
outgoing  mail  on  the  same  day  on  which  the  offer  was  received, 
though  not  in  time  for  the  first  return  maJX,  would  probably 
be  sufficient.'*  Even  though  the  offer  prescribes  as  a  condition 
and  not  merely  a  suggestion  a  particular  mode  of  acceptance, 
a  differait  mode  adopted  by  the  acceptor  will  become  effectual 
if  the  offeror  thereafter  expresses  his  assent  to  the  other 
party"  but  it  seems  not  otherwise.  To  allow  a  unilateral 
waiver  of  the  method  originally  prescribed  is  open  to  objec- 
tion.** The  irregular  acceptance  is  a  counter-offer  and  as  such 
must  itself  be  accepted. 

i^  §  77.  Qualified  or  conditional  acceptances  are  connteiKifferB 
and  reject  the  original  offer. 
A  conditional  acceptance  is  in  effect  a  statement  that  the 
offeree  is  willing  to  enter  into  a  bargain  differing  in  some  re- 
spect from  that  proposed  in  the  origioal  offer.    The  condi- 

"  'nnn  p.  Hoffmao,  29  L.  T.  (N.  S.)  *>  Shoeiifidd  tr.  RaU  S&fe,  etc.,  Co. 

271,  per  Brett,  J.  (Tex.  Civ.  App.),  157  S.  W.  462. 

«>  Palmer  0.  ntoenix  Mut.  Life  Ids.  "  See  trtfro,  {  92. 
Co.,  84  N.  Y.  63. 
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tiomd  acceptance  is,  therefore,  itself  a  counter-offer  and  rejects 
ibe  ori^nsl  offer,  so  that  thereafter  even  an  unquahfied 
acceptance  of  that  offer  will  not  form  a  contract/' 

There  are  numerous  decisions  on  the  question  whether  a 
particular  acceptance  is  conditional.  A  few  of  these  may- 
be given  as  illustrations.  An  acceptance  "subject  to  the 
tenns  of  a  contract  being  arranged "  between  the  parties' 
lawyers  is  conditionat,**  and  no  acceptance  is  good  which 
oont^ns  the  condition  that  subsequent  arrangement  is  to 
be  made  concemii^  any  of  the  terms  of  the  bar^ain.*^  So 
a  r^ly  to  an  offer  to  sell  real  estate  accepting  the  offer  if  the 
t'tle  is  satisfactory  to  the  buyer's  attorney  is  not  a  valid 
acceptance  if,  as  seems  the  true  construction  of  the  reply, 
the  offeree  thereby  imposes  as  a  condition  of  the  bai^ain 
the  favorable  opinion  of  his  own  lawyer  as  distinguished  from 
the  standard  established  by  the  law.**  A  reply  to  an  offer  of  the 
unexpired  term  of  a  lease  that  the  offeree  accepted  subject 
to  the  lessor's  assent  creates  no  contract.''  So  an  offer  to  sell 
land  is  not  accepted  by  a  reply  which  though  in  terms  accept- 
ing the  offer  at  the  outset,  imposes  the  condition  that  certain 
additional  deeds  be  turned  ova*;  ^  or  that  a  simi  to  be  paid 
fw  an  option  should  be  credited  on  the  price  if  the  option 
vas  exercised/'  A  reply  imposing  the  requirement  of  a  bond 
is  conditional.''  So  a  reply  to  an  offer  to  sell  land,  directing 
^t  the  deed  be  sent  to  another  State  where  payment  will  be 
made,  since  such  a  r^ly  imposes  the  condition  that  the  place  of 
payment  shall  be  other  than  that  where  it  would  have  been 
on  a  tine  construction  of  the  offer,  and  an  alteration  of  the 

"  See  tupra,  S  51.  S25,  67  Am.  Rep.  858;  but  see  Vought 

•Hoii^riiiaiii>.MwTyatt,6H.  L.  C.  v.  Willuma,  120  N.  Y.  263,  24  N.  K 

112.  195,  8  L.  R.  A.  691,  17  Am.  St.  Rep, 

« Junen  f>.  Daibr,  100  Fed.  Rep.  634;  Andrews  v.  Calori,  38  Can.  Supr. 

234,  40  C.  C.  A.  341;  Pacific  Rolling  a.  588. 

Uai  Co.  s.  RiTtnidfi  ic  A.  Ry.  Co.,  "Putmun  v.  Qraoe,  161  Man.  237, 

BOCal.  627,  27  Pac.  525.  37  N.  E.  106. 

"See  csMs  dted,  wfra,  f  78,  n.  80.  "Egger  e.  Nesbitt,   122  Mo.  677, 

That  "aktiofactory"  to  the  offeree'B  27    S.    W.    385,    43   Aai.    St.    Rep. 

hvyer  ahould  be  construed  as  lequir-  606. 

ins  bis  penonol  Mtisfaction  as  dis-  "  Laney  v.  Ricardo,  (Wis.  1919),  172 


i  from  what  would  satjafy  a      N.  W.  141. 
Rttonable  nan,  see  aupra,  { 44  and  "  Howard  i>.  Industrial  Bcbool,  7S 

Ctaceorao  v.  White,  117  IlL  US,  7  N.  E.      Me.  230,  3  Atl.  667. 
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place  of  payment  is  fatal  to  the  existence  oS  a  contract.^  A 
reply  altering  in  any  way  the  method  of  payment  or  perfram- 
ance/^  or  making  new  stipulations  as  to  quality,^'  or  the 
title  of  property  for  sale'*  will  invalidate  an  acceptance. 
These  illustrations  might  ea^Iy  be  multiplied."  Even  the 
requirement  of  an  acknowledgment  has  been  held  a  fatal 
addition." 


^  §  78.  Conditl<ms  in  an  acceptance  which  do  not  ^pialify  in 
legal  effect  the  offer,  do  not  impair  the  acceptance. 

Sometimes  an  acceptor  from  abundance  of  caution  inserts 
a  condition  in  his  acceptance  wliich  merely  expresses  what 


"  Gilbwt  V.  Baxter,  71  Iwra,  327, 
32  N.  W.  364;  NorthweBtem  Iron  Co. 
p.  Meade,  21  Ww.  474, 94  Am.  Dec.  6S7. 
See  sfeo  GreenwaJt  d.  Eate,  40  Ham. 
418,  19  P&c.  803;  RobinBoa  v.  Welln, 
81  Ga.  704,  8  S.  £.  447;  S&wyer  v. 
Broasart,  67  Iowh,  678,  25  N.  W.  876, 
56  Am.  Rep.  371;  Rogers  v.  French,  122 
lowB,  18,  96  N.  W,  767;  HaJl  v.  Jonee, 
164  N.  C.  199,  80  S.  E.  228;  Oram  v. 
Long,  154  Wis.  13,  142  N.  W.  267. 

"Arthur  o.  Gordon,  37  Fed.  568; 
WilkiiiB  Mfg.  Co.  V.  Lumber  Co.,  94 
Mich.  158,  53  N.  W.  1045;  DeJonge 
V.  Hunt,  103  Mich.  94,  61  N.  W.  341; 
United  States  Heater  Co.  v.  Apple- 
baum,  126  Mich.  296,  86  N.  W.  743. 

"Young's  Market  Co.  v.  Roneer 
Fniduee  Co.,  192  Fed.  822;  Four  Oil 
Co.  V.  United  OH  Producera  Co.,  145 
Cal.  623,  79  Pae.  366,  08  L.  R.  A.  226; 
Brotrfiy  D.  Idaho  Produce  Co.,  31 
Mont.  279,  78  Fac.  4&3;  Kirwan  tr. 
Byme,  9  N.  Y.  Misc.  76, 29  N.  Y.  Supp. 
287;  Melcben  e>.  Spring,  33  S.  C.  279, 
11  8.  E.  788. 

"Jonee  v.  Daoiel,  11894]  2  Ch.  332; 
Batie  V.  AUJBon,  H  Iowa,  313, 42  N.  W. 
306. 

'"  See  Travis  c.  Nederiand  L.  Ina. 
Co.,  101  Fed.  486,  43  C.  C.  A.  653; 
Hke  County  v.  Spencer,  192  Fed.  Rep. 
n,  112  C.  C.  A.  433;  Ph<Enut  Iron  A 
Sted  Co.  V.  WllkoEF  Co.,  263  Fed.  166, 


165  C.  C.  A.  65,  1  A.  L.  R.  1497; 
Cage  p.  BlKck,  97  Aric  613,  134  8.  W. 
942;  Strong  A.  Trawbrid^  Co.  ■>. 
Baan,  60  Fla.  263,  64  So.  92;  Mad&y 
e.  Harvey,  90  111.  626;  Anglo-American 
ProviMon  Co.  o.  Prentiss,  157  HI.  506, 
613,  42  N.  E.  157;  Davis  e.  Fidelity 
Fire  Ina.  Co.,  208  DL  376,  383,  70 
N.  E.  359;  Wheaton  Building,  etc.,  Co. 
tr.  Boston,  204  Man.  218, 90  N.  E.  598; 
Bastian  Broe.  Co.  v.  Wemott-Howard 
Co.,  113  Minn.  196,  129  N.  W.  368; 
Atwood  t>.  Roee,  32  Okl.  355,  122  Pac. 
929. 

"In  Poel  0.  Brunswick-Balke-Col- 
lender  Co.,  216  N.  Y.  310,  110  N.  E. 
619,  an  ocoeptaaoe  which  contained 
the  addition  that  prompt  aoknowledg- 
ment  must  be  made  was  held  ineffec- 
tual. The  court  said  (at  p.  622) :  "  In 
Hough  V.  Brown,  19  N.  Y.  Ill,  114, 
it  was  held  that  a  letter  refening  to  a 
previous  verbal  proposition  whidi 
stated  the  terms  of  the  oral  proposition 
aooording  to  Qie  understanding  of  the 
writers  and  aoo^ited  them  and  added 
to  the  acceptance  the  words, '  You  will 
admowledge  the  aoo^itanoe  of  the 
above,'  etc.,  was  held  not  to  ooqbU- 
tute  a  contmct,  but  merdy  a  propoai^ 
tion  for  a  contract.  In  his  ojnaioa  in 
that  case  Judge  Comstook,  refenii^ 
to  the  requirement  that  the  aooeptanoe 
should  be  acknowledged,  aaid: 
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would  be  iiQplied  in  fact  or  in  law  frtan  the  offer.  As  such  a 
condition  does  not  interfere  with  the  expression  of  assent 
to  all  the  tenns  of  the  offer,  a  binding  contract  ia  fonned."  ' 
Thus  aa  ofTer  to  sell  land  may  be  accepted  subject  to  the 
condition  that  the  title  is  good.  For  unless  the  offer  eocpressly 
specify  that  the  offeree  mirat  tal^  hia  chance  aa  to  the  vahdity 
of  the  title,  t^ie  meaning  <^  the  offer  is  that  a  good  title  will 
be  eonveyed.**  So  where  the  defendant  by  letter  offered  to  sell 
land,  a  reply,  which  requested  the  defendant  to  said  the  ab- 
stract and  stated  that  the  plaintiff  would  close  the  matter,  was  a 
in£d  acceptance.'^  A  further  distinction  has  been  BUggeeted 
in  regard  to  added  terms  in  an  acceptance.  It  has  been  held 
that  if  an  acceptuice  in  po^tive  terms  is  made,  the  addition 


"Tbis  language,  in  such  a  connection, 
i-Mi  niean  nothing  else  than  that  the 
drfendaot  was  expected  to  signify  his 
■Bent  to  the  terma  thus  set  forth. 
Hut  being  done,  the  agreement  would 
be  eomidete,  and  it  would  also  be  in 
writing,  so  as  to  leave  no  room  for  f  u- 
toie  cOTitioTeray.  This,. we  are  satis- 
fied, is  tiie  true  interpretation  of  the 
ktter;  aod  it  follows  that  no  contract 
*M  made  consisting  merrly  of  the  pro- 
pass]  at  Buffalo,  and  the  letter  of  the 
two  firma  reforing  to  that  proposal." 

"In  Barrow  Steamship  Co.  v.  Meic- 
■Bsa  Central  Rulwajr  Co.,  134  N.  Y.  IS, 
3Z,  31  N.  E.  2Q1,  263, 17  L.  R.  A.  359, 
tfae  parties  n^oliated  by  letter  for  the 
lianqxirtation  by  the  plaintiff  of  a 
psrty  of  inunigiaata  from  New  York 
to  Rmne.  In  answer  to  a  lettra  froin 
tbe  defendant  which  stated  that  there 
would  probably  be  250  or  more  in  the 
parfy  tbe  {dainttff  wrot«,  confirming 
the  understanding  between  the  parties 
th%.t.  the  defendant  would  ship  not  less 
thsa  250.  Tbe  letter  closed  with  the 
words, '  Please  confirm  this  and  oblige.' 
To  this  letter  defendant  replied  that 
there  was  a  probabihty  that  the  party 
would  exceed  250.  The  number  fur- 
mrited  was  134,  and  in  an  action  to  re- 
oonx  for  the  breach  of  a  contract  to 
fnniish  250  pavengiav  it  was  held 


(iutt  as  'no  evidence  of  any  defin- 
ite undwstanding  in  respect  to  the 
numbw  of  pilgrims  to  constitute  the 
party  for  transportation  prior  to  dtat 
letter  spears  in  the  record,  the  stat«- 
meot  in  the  letter  must  be  treated  ss 
a  proposition  on  the  part  of  the  plain- 
tiff. And  to  give  it  the  effect  of  a  con- 
tract between  the  parties  the  accept- 
ance or  adoption  of  it  by  the  defendant 
was  essential.' "  See  also  Phicnix  Iron 
ft  Steel  Co.  B.  WilkoS  Co.,  253  Fed. 

166. 165  C.  C.  A.  65,  1  A.  L.  R.  UB7. 
"  Bennett  v.  Cummings,  73  Kan.  647, 

85  Fac.  755;  Cavender  v.  Waddinfcham, 
5  Mo.  App.  457;  Grimsrud  Shoe  Co.  d. 
Jackaon,  22  S.  Dak.  114,  116  N.  W. 
666;  Curtis  Land  &  Loan  Co.  v. 
Interior  Land  Co.,  137  Wis.  341,  118 
N.  W.  853,  129  Am.  St.  1008. 

"  Hussey  v.  Home-Payne,  8  Ch.  D. 
670,  4  App.  Css.  311;  Moras  a.  Til. 
loteon  etc.,  Co.,  253  Fed.  340,  16S  C. 
C.  A.  122;  1  A.  L.  R.  1486;  Ryder  v. 
Johnson,  153  Ala.  482,  45  So.  181;  qf. 
Fort  Edward  v.  I^,  86  Hun,  548,  33 
N.  Y.  8.  784,  158  N.  Y.  363,  60  N.  E. 
973. 

■I  Bushmeyer  v.  McGarry,  112  Ark. 

373. 166  S.  W.  168;  cf.  James  v.  Darby, 
100  Fed.  224,  40  G.  C.  A.  341;  Pacifio 
Rolling  Mill  Co.  r.  Riverside  Ac.  R. 
Co.,  90  Cal.  627,  27  Pac.  626. 
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of  a  demand  for  some  perfonnanoe  to  which  ihe  acceptor 
would  not  be  entitled  under  a  proper  craistniction  of  the 
agreement  will  not  invalidate  the  acceptance  and  prev^it 
Hie  fontmtion  of  a  contract.**  It  mBiy  be  asked  if  one  who  is 
offered  a  contract  of  employment  can  reply  "I  accept  your 
offer  and  demand  that  n^  weak  shall  not  exceed  two  hours 
a  day; "  and  thereafter  ^ectively  aaaert  tiiat  there  is  a  bind- 
ing contract.  In  other  words,  can  an  acc^tanoe  be  valid  if 
it  ia  accompanied  by  a  repudiation  of  one  (x  more  of  the  legal 
consequences  of  the  supposed  contract?  It  seems  dear  that 
if  b^n%  a  contract  is  finally  concluded  the  parties  become 
aware  that  they  axe  insiBting  on  different  constructions  d 
their  duties  ther»mder  no  contract  will  arise.** 

§  79.  Added  tenns  requested  as  a  favor  do  not  invalidate  an 
acceptance. 
Frequently  an  offeree  while  making  a  positive  acceptance 
of  the  offer,  adds  as  a  request  or  suggestion  that  some  addition 
or  modification  be  made.  So  long  as  it  is  clear  tiiat  the  mean- 
ing of  the  acceptance  is  positively  and  imequivocally  to  accept 
the  offer  whetho'  such  request  is  granted  or  not,  a  contract 
is  formed."*    So  an  inquiry  as  to  the  meaning  of  an  offer,  or 

**  HoTgan  IT.  RuaeeO,  24  N.  D.  HO,  pmauaeB.'  Buch  is  not  tlie  oauatiuo- 
140  N.  W.  99,  43  L.  R.  A.  (N.  8.)  tion  to  be  placed  upon  the  acceptance, 
1150.  In  this  cane  the  plainUS  to  a  nor  was  it  the  int^t  of  the  optionees 
written  acceptance  of  an  opti<»)  added  to  nuke  tbe  ttctKptanae  oonditiooal 
tiiat  an  abstract  and  deed  of  the  land  upon  the  furnishing  of  an  abetract.  On 
was  "hereby  demanded."  Hie  court  the  contrary  the  acceptance  was  spe- 
admitted  that  he  had  no  ri^t  to  an  cific,  t^rtain,  and  unconditional.  Tbe 
abstract  but  said;  "Such  demand  per-  demand  (or  an  abstract  was  made  in 
tained,  not  to  tbe  aooc^ttanoe,  but  to  ref«enoe  to  what  should  happen  dur- 
perfonnanoe  after  acceptance.  In  or-  ing  the  thirty-day  period  aft«r  the  op- 
der  for  this  demand  to  invalidate  the  tion  became,  aa  it  did,  a  contract  of 
acceptance,  it  must  amount  to  a  qual-  sale,  and  aa  to  performance  during  said 
ification  <«  condition  imposed  as  a  part  period  of  said  executory  contract." 
of  the  acceptance  itsdf.  In  other  "Qroechke  ■>.  Aimour  Fertiliser 
wcods,  it  must  amount  in  thiocaae  to  a  Works,  246  Fed.  613,  168  C.  C.  A.  9. 
qualified  acoeptanee  to  tbe  effect  that  **  Simpson  v.  Hughes,  66  L.  J.  Ch. 
optionees  'do  hereby  signify  their  (N.  S.)  143,  334;  Netherwood  ti.  Ray- 
intention  to  take  the  land  described  met,  253  Fed.  61S;  Bushmeyer  p.  Mo- 
therein,  provided  or  upon  condition  Gairy,  112  Ark.  373,  166  S.  W.  16S; 
that  optioner,  in  addition  ta  a  deed,  WiUiama  v.  Moore,  117  Ark.  635,  175 
furnish  an  abstract  of  title  to  said  8.  W.  IIBS;  Culton  v.  Gilchrist,  02 
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request  for  an  explanation  will  not  invalidate  a  podtiTe  ac- 
ceptance." 

i  80.  An  offer  can  be  accepted  taiy  by  the  person  or  persons 

to  whom  it  is  made. 

One  of  the  necessary  terms  of  any  {apposed  contract  is 

Uie  person  with  whcmi  the  ccmtract  is  to  be  made.   Accordingly 

an  ofiFer  made  to  one  person  cazmot  be  accepted  by  another, 

even  though  the  offeree  purports  to  assign  it.**    Nor  does  it 

make  any  difference  whether  it  was  important  for  the  offeror 

to  contract  with  one  person  rather  than  another.^    Whether 

Qua  is  true  of  an  offer  which  has  been  made  irrevocable  by 

comdderation,  or  a  seal,  and  which  is  ther^ore  a  contract," 

tt  hereafter  considered.'*    Even  a  revocable  offer,  however, 

may  be  made  not  only  to  tiie  public  generally,'"  but  it  may 

be  made  to  a  specified  persoa  or  his  assigns,  and  in  such  a  case 


lom,  718,  61  N.  W.  384;  Kntat  v. 
HcMim&y,  IWIa.  171, 140N.  W.a52, 
057;  Brown  b.  Cainu,  63  Kuts.  693, 
ee  Fkc.  1033;  niinipB  v.  Moor,  71 
Me.  78;  Stoteebui^  c.  MatBeoffle,  16 
Mo.  App.  221;  Americsa  Woolrai  Co. 
f.  MoAowiti,  159  N.  Y.  App.  Div.  382, 
141 N.  Y.  Supp.  532;  Turner  n.  MeCor- 
mu^  56  W.  Va.  161,  49  S.  E.  28,  67 
L.  R.  A.  863;  Curtis  I^nd  &c.  Co. 
V.  laUtiot  Land  Co.,  137  Wis.  341, 
lis  N.  W.  853,  129  Am.  St.  Rep. 
1068. 

■Smpoon  e.  Huf^ee,  66  L.  J.  Ch. 
(N.  8.)  143, 334;  NenUetf.  Merchanto', 
etc.,  Ina.  Co.,  17  Oh.  192. 

"Boulton  p.  Jones,  2  H.  &  N.  664; 
Boston  loe  Co.  v.  Potter,  123  Mam.  28 
(25  Am.  Rep.  9),  tlie  court  said  on  page 
30 — ''A  party  has  a  ri^t  to  sdect  and 
detcnnine  with  whom  he  will  contract, 
and  cannot  have  another  person  thrust 
npon  him  without  his  consent.  It  may 
be  of  importtuice  to  him  who  p«rfcffnis 
the  otmtract,  as  «4ien  he  contracts  with 
anotlter  to  paint  a  [Mcture,  or  writ«  a 
book,  or  famUi  articles  of  a  particu- 
lar kind,  or  whan  he  relies  upon  the 
fl-  qoaHtiea  of  an  individual. 


or  has,  in  this  case,  reasons  why  he 
does  not  wish  to  deal  with  a  particu- 
lar party,  in  all  these  cases,  as  he  may 
contract  with  whom  he  {deases,  the 
sufficiency  of  his  reasons  for  so  doing 
cannot  be  inquired  into."  The  same 
principle  is  applied  in  Wheeling  Creek 
Gas,  etc.,  Co.  v.  Elder,  170  Fed.  215, 
221;  SchoonoVer  v.  Osborne,  108  la. 
453,  79  N.  W.  263;  Fifer  p.  Clearfield 
Coal  Co.,  103  Md.  1,  62  Atl.  1122; 
Brixton  Packing  Co.  b.  Butebers' 
Association,  211  Mass. -398,  97  N.  £. 
780;  Bushnell  n.  Cbamberhtin,  44  Neb. 
761,  62  N.  W.  1114;  Kelly  Asphalt 
Block  Co.  «.  Barber  Paving  Co.,  211 
N.  Y.  68,  105  N.  E.  88,  L.  R.  A.  1916 
C.  256;  Priedlander  o.  New  York,  etc., 
Ins.  Co.,  38  N.  Y.  App.  Div.  147, 
Reaae  v.  Kittle,  66  W.  Va.  269,  49 
S.  E.  150.  See  also  Werlin  ».  Equi. 
table  Surety  Co.,  227  Mass.  157,  116 
N.  E.  484. 

"  School  Sisters  p.  Kusnitt,  125  Md. 
323,  93  Atl.  928,  and  see  oases  cited 
in  the  preceding  note. 

*See  tupra,  S61. 

••  See  iTifra,  {  415. 

"See  supra,  $32. 
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an  assignee  of  the  offeree,  being  within  the  terms  of  the  offer, 
may  accept  it.*'  Moreover,  if  after  an  offer  ia  made  to  one  per- 
son only,  perfonnance  is  tendered  by  another,  though  the  oSercr 
may  refuse  the  tendered  performance,"  yet  if  he  does  receive 
performance  knowing  that  it  is  not  tendered  by  or  on  beh^ 
of  the  offeree,  he  will  be  liable.  The  tender  of  the  performance 
is,  in  effect,  a  counter-offer,  and  receipt  of  the  performance 
an  acceptance  of  the  counter-offer."  Evrai  if  performance 
is  received  by  the  offeror  under  the  8Up[K)8ition  that  it  was 
rendered  by  the  offeree,  the  offeror  on  learning  the  truth  must 
surrender  the  performance  if  this  is  possible  (or  if  the  per- 
formance con»sted  of  property  which  he  has  resold,  he  must 
pay  over  the  proceeds  of  the  resale)  or  he  will  in  effect  have 
accepted  a  counter  offer.'*  If,  however,  before  notice  of  the 
facte  such  a  situation  has  arisen  that  neither  the  performance 
nor  any  equivalent  received  for  it  can  be  returned  the  offeror 
is  certainly  not  liable  on  any  theory  of  contract  and  probably 
not  liable  quasi-contractually;  *'  for  the  conduct  of  the  seller 


"  Wheding  Cre^  Gfls,  etc.,  Co,,  t>. 
Elder,  170  F«d.  215;  Watkins  v.  Rob- 
ertaoD,  106  V&.  269,  »  S.  E.  33,  fi  L. 
B.  A.  1194,  116  Am.  St.  Rep.  880; 
Tibba  v.  Zirkle,  55  W.  Va.  £fi,  46  S.  £. 
701,  104  Am.  St.  Rep.  977.  See  Rease 
■>.  Kittle,  56  W.  Va.  260,  279,  49  S.  E. 
160. 

•*  Mit«hell  v.  UPage,  Holt,  N.  P. 
263;  Barcua  a.-Donwa,  64  N.  Y.  App. 
D.  100,  71  N.  Y.  Supp.  695,  and  caaes 
in  UuB  tectioD,  pOMvin.  Cases  should 
be  carefuUy  dJatipguiahed  where  the 
performamw  is  fmiushed  or  tcodered 
by  a  third  person  merely  aa  agent  for 
the  offeree.  Unless  the  performance  is 
perauud  in  character  this  is  permis- 
Bible.  Thus  where  goods  are  ordered 
by  A  of  B,  who  thereupon  directs  C 
to  furnieh  Uiem,  and  C  doea  so,  diarg- 
ing  the  cost  to  B,  who  in  turn  charges 
A,  this  is  neither  a  rejection  nor  an 
assignment  of  the  offer  but  a  fulfil- 
ment of  it.  Petroleum  Products  Dis- 
tribuUng  Co.  v.  Alton  Tank  Line,  165 
la.  308,  146  N.  W.  63. 


"Cincinnati  Qaa  Co.  v.  Western 
Siemens-Lungren  Co.,  162  U.  S.  200, 
202,  38  L.  Ed.  411,  14  S.  Ct.  S23; 
Barnee  e.  Shoemaker,  112  Ind.  512, 
14  N.  E.  367;  Orcutt  ir.  Nelson,  1  Gray, 
636;  Boston  Ice  Co.  v.  Potto-,  123  Mass. 
28,  30,  26  Am.  Rep.  9.  But  in  Deana 
V.  Grey  Bros.  Paving  Co.,  109  Cal.  433, 
42  Pac.  443,  it  was  held  that  the  mere 
fact  that  the  defendant  knew  that  a 
physician  was  tfeating  a  third  person 
at  the  request  of  another,  on  the  de- 
fendant's account,  and  was  raying 
for  oompensation  on  tiie  defendant,  and 
that  it  made  no  objection,  did  not  make 
it  liable. 

**  Burton  Lumbeir  Co.  p.  Wildw, 
106  Ala.  660,  18  So.  662;  Mudge  p, 
Oliver,  1  Allen,  74.  See  also  Ran- 
dolph Iron  Co.  tr.  Elliott,  34  N.  J.  U 
1S4. 

»  Boulton  V.  Jones,  2  H.  A  N.  664; 
Barnes  v.  Shoemaker,  112  Ind.  612, 
14  N.  E.  367;  Boston  Ice  Co.  v.  Potter, 
123  Mass.  28,  25  Am.  Rep.  9;  Dempaey 
V.  Billinghuret^  7  So.  Dak.  564, 64  N.  W. 
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in  ffuling  to  discloee  his  identity  is  wanting  in  the  good  faith 
which  the  law  generally  requires  of  one  who  seeks  to  base 
a  claim  on  a  benefit  received  without  request. 

t  S  81.  Acceptance  in  contracts  by  correspondence  may  be 
^^  cimi|>Ieted  by  mailing  an  acceptance. 

Frequently  contracts  are  made  between  parties  at  a  dietance 
and  it  is  of  vital  importance  to  determine  at  what  moment  the 
contract  is  complete.  If  the  mailing  of  an  acceptance  com- 
pletes the  contract,  what  happens  thereafter,  whether  the  death 
of  ^iher  party,  the  receipt  of  a  revocation  or  rejection,  or  a 
tel^raphic  recalling  of  the  acceptance,  thou(^  occurring  be- 
fore the  receipt  of  the  acceptance,  will  be  of  no  avail.  Whereas 
if  a  contract  is  not  completed  until  the  acceptance  has  been 
received,  in  all  the  situations  supposed  no  contract  will  arise. 
It  was  early  decided  that  the  contract  was  complete  upon 
the  Thtyiling  of  the  acceptance. "^    The  reason  influencing  the  ^ 

court  was  evidently  that  at  the  time  of  mailing  acceptance  ,^  >\ 
there  bad  been  an  overt  manifestation  of  assent  to  the  proposal.-  ^^ 
The  court  failed  to  consider  that  since  ike  proposed  contract 
was  bilateral,  as  is  almost  invariably  any  contract  made  by 
mail,  the  so-called  acceptance  must  also  have  become  effective 
as  a  promise  to  the  offeror  in  order  to  create  a  contract.  The 
result  thus  early  reached,  however,  has  definitely  established 
the  law  in  Er^E^d"^  and  in  the  United  States  "^  and  in 

1124.     See  alao  Concord  Cool  Co.  v.  Foote,  16  Fed.  046;  SchulU  p.  Caledo- 

Fwrin,  71  N.  H.  33,  36,  51  Aa  283,  nia  Insurance  Co,  77  Fed.  375;  Sea 

S3  Am.  St.  406.  Insurance  Co.  tr.  Johnson,  105  Fed. 

«  Adanw  v.  Lindsell,  1 B.  ft  Aid.  681.  286,  291,  44  C.  C.  A.  477;  Leviaohn  v. 

wDuDlopD.  Biggins,  1  H.L.C.381;  WEtganer,7eAla.412;Idnai?.McLean, 

Household  Fire  Injs.  Co.  v.  Grant,  4  80  Ala.   360;   Kempner  o.   Cohn,   47 

Ex.  D.  216;  Henthom  r.  Fraaer,  (1S92]  Ark.  519, 1 S.  W.  869,  58  Am.  Rep.  775; 

2  Ch.  27.    fn  re  London  &  Northern  Porter  v.  GoeseU,  112  Ark.  380,  166 

Bank,  [1900]  1  Ch.  220.  S.  W.  533;  Mercer  E^ec.  Mfg.  Co.  v. 

■*  Tayloe  v.  Merchants'  F.  Ins.  Co.,  Connecticut  Elec.  Mfg.  Co.,  S7  Conn. 

9  How.  390,  13  L.  Ed.  187;  Patrick  o.  691,  89  AU.  909;  Levy  v.  Cohen,  4  Ga. 

Bowman,  149  U.  S.'411,  37  L.  Ed.  79(^  1;  Bryant  v.  Book,  35  Ga.  438;  Haas 

13  8.  Ct  811,  866;  Burton  v.  United  f.  Myers,  111  111.  421, 53  Am.  Rep.  634; 

States,  202  U.  S.  344,  50  L.  Ed.  1067,  Chytraus  n.  Smith,  141  111.  231,  257, 

26  S.  Ct.  688;  Winterport,  etc.,  Co.  30  N.  E.  450;  Kentucky  Mutual  Ins. 

V.  The  Jasper,  1  Hohnes,99;  ReDodge,  Co.  v.  Jenks,  5  Ind.  96;  Moore  u.  Piei^ 

9  Ben.  480;  Darlington  Iron  Co.  v.  son,  6  Iowa,  279,  71  Am.  Deo.  409; 


142 


WILLIBTON   ON  CONTHACTB 


§81 


Canada.**  No  distinction  seems  to  have  been  taken  in  the 
cases  between  unilater^  and  bilateral  ctmtracts;  yet  a  vraiy 
clear  distinction  in  theory  easts.  If  an  offer  for  a  unilateral 
contract  calls  for  the  p^ormance  of  an  act  by  the  offeree  and 
that  act  can  be  performed  by  dispatching  something  throii^ 
the  mail,  cm  w^-recognized  principles  of  the  law  of  sales, 
title  will  pass  and  the  act  of  the  offeree  will  be  complete  as 
soon  as  the  thing  requested  is  sent,  It  has  been  settled  since 
an  early  day  that  where  goods  are  ordered  from  a  distance, 
the  delivery  of  them  to  a  carrier,  in  accordance  with  the  express 
or  impUed  terms  of  the  offer,  transfers  title  to  the  buyer;  that 
is,  a  unilateral  contract  is  completed  in  which  the  performance 


Ferrier  p.  Bianr,  63  Iowb,  484, 19  N.  W. 
288,  eO  Am.  Rep.  7fi2;  KeboU  v. 
Davie,  67  Iowa,  660,  26  N.  W.  778; 

Hunt   v.    TTiEinan,    70    lows,   406,    30 

N.  W.  769;  Gippe  Bttswing  Co.  e.  De- 
Fiaitce,  91  Iowa,  108,  112,  68  N.  W. 
10S7, 28  L.  R.  A.  386,  61  Am.  St.  Rep. 
329;  Ctulw  t>.  Nelson,  7  Dana,  281; 
Shaw  i>.  Ingram-Day  Lumber  Co.,  162 
Ey.  329, 153  S.  W.  431,  L.  R.  A.,  1016, 
D.  145;  Bailey  v.  Hope  Ins.,  Co.  66 
Me.  474;  Emerson  Co.  ti.  Proctor,  97 
Me.  360,  54  N.  E.  849;  Wheat  o.  Cross,  _ 
31  Md.  99;  Feck  u.  Freese,  101  Mich. 
S2I,  69  N.  W.  600;  Lungtrass  v.  Get- 
man  Ins.  Co.,  48  Mo.  201,  8  Am.  Rep. 
100;  Egger  v.  Nesbitt,  122  Mo.  667, 
674,  27  S.  W.  385,  43  Am.  Kep.  596; 
Horton  0.  New  York  Life  Ins.  Co.,  151 
Mo.  604,  62  S,  W.  366;  lAactabof  v. 
ElUot,  42  Mo.  Aiqi.  503;  Abbott  o. 
Shepard,  48  N.  H.  14;  Davie  ir.  Aetna 
Mutual  Fire  Ins.  Co.,  67  N.  H.  218, 
34  Atl.  464;  HtJlock  v.  Commerdal 
Ina.  Co.,  26  N.  J.  L.  268;  Commercial 
Im.  Co.  p.  HaUock,  27  N.  J.  L.  645, 
■  72  Am.  Dec.  379;  Northampton,  etc., 
Ina.  Co.  v.  Tuttle,  40  N.  J.  L.  47Q; 
Mactier  v.  Frith,  6  Wend.  103,  21 
Am.  Dec.  262;  Vassar  v.  Camp,  1 1  N.  Y. 
441;  T>evor  t>.  Wood,  36  N.  Y.  307, 
93  Am.  Dec.  511;  Watson  v.  Russell, 
149  N.  Y.  388,  391,  44  N.  E.  161 ;  Wes- 
ter E.  Casein  Co.,  206  N.  Y.  606,  lOO 


N.  E.  488;  Hacheny  p.  Leary,  12  Ore. 
40,  7  Fm.  329;  Williams  v.  Burdick,  68 
Ore.  41,  125  Pac.  844;  Hamilton  e. 
lo'coming  M.  I.  Co.,  6  Pa.  St.  339; 
McClintock  f.  South  Penn.  C^  Co., 
146  I^.  144,  161,  23  Atl.  211,  j|  Am. 
St  Hep.  786;  Otis  o.  Payne,  86  Tenn. 
663,  8  S.  W.  848;  Blake  v.  Hamburg- 
Bremen  F.  I.  Co.,  67  Tex.  160,  2  S.  W. 
368,60  Am.  Rep.  15;  Soottish  AmNicao 
Mortgage  Co.  v.  Davis,  96  Tex.  60^ 
74  S.  W.  17,  97  Am.  St.  Rep.  932; 
Kenedy  Mercantile  Co.  v,  WecterD 
Union  Tel.  Co.  (Tei.  Civ.  App.),  167 
8.  W.  1094;  Haaratiak  o.  Foi,  9  Utah, 
110,  33  Pac.  251;  Durkee  e.  Venuont 
Central  R.  R.  Co.,  29  Vt.  127;  Hartford 
Ina.  Co.  V.  l^nhfy  Stocking  Co.,  6ft 
Vt.  439,  29  AtL  629,  44  Am.  St.  Rep. 
859;  MaUoy  d.  Dnimheller,  68  Wash. 
106,  122  Pao.  1005;  Waahbum  t>. 
Eletcher,  42  Wia.  152.  The  only  coo. 
traiy  decision  not  overruled  ae^ns  to 
be  McCuDoch  v.  Eagle  Ina.  Co.,  1 
Pick.  278.  Whether  this  caae  would 
now  be  followed  in  Massachusetts  m^r 
be  doubted.  See  Brauer  v.  Shaw,  168 
Man.  198,  46  N.  E.  617,  60  Am.  St. 
Rep.  387;  Commonwealth  Mutual 
Fire  Ina.  Co.  v.  Knabe  &  Co.,  171  Man. 
265,  SO  N.  E.  516. 

X  McGiverin  n.  Jamee,  33  Up.  Can. 
Q.  B.  203. 
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by  the  offeree  is  the  transfer  of  title  at  ihe  numient  of  shipmeDt,  ■ 
and  tiie  promrae  ai  the  offeror  to  pay  the  price  becomes  a 
binding  obligati(Hi  at  that  time.^  If  goods  are  ordered  to  be 
sent  hy  mail  tiiere  can  be  no  doubt  that  the  same  principle 
applies  and  that  a  unilateral  contract  is  cxunplete  when  the 
goods  are  mailed.  If  instead  of  goods  the  offeree  is  .requested 
to  send  money,  the  result  also  is  the  same.  As  soon  as  the 
money  is  sent  it  becomes  the  property  of  the  offeror,*  and  he 
is  bound  to  perform  his  promise  for  which  the  money  was  the 
consideration.  So  if  the  offer  requested  the  sending  of  a  for^ 
mal  document  by  mail,  title  to  the  document  would  pass  as 
soon  as  mailed.' 

In  an  offer  to  make  a  bilateral  Eonqile  contract,  however,  the 
offercff'  requests  a  promise  and  not  so.  act,  and  our  law  does 
not  r^ard  the  mere  delivery  of  an  unsealed  informal  writii^,- 
suc^as  a  letter,  as  of  itself  creating  an  obligation./  Accord- 
ingW  io.  bilateral  contracts  made  by  correspondence,  the 
quesCion  is,  when  has  the  offeree  made  the  promise  requested 
in  iitb  offer?  It  may  be  forcibly  ai^ed  that  making  a  promise 
is  sometiiing  which  necessarily  requires  communication,  and 
that  sliding  a  letter  which  never  arrives  is  no  mcffe  makii^ 
a{at>mise  to  the  person  addressed  than  talking  into  a  telephone 
when  there  is  no  connection  with  the  person  addressed; ' 
and  the  rule  that  a  bilateral  contract  is  completed  by  mailing 
acceptance  has  been  ably  criticised,  and  contention  made  that 

>  Wiliiaton  <n  Sales,  f  278.  187;  Pennsylvania  Lnmbermans'  Mut. 

*Budl  t>.  Chapin,  99  Mas.  6M,  97  F.  Ins.  Co.  v.  Meyer,  128  Fed.  362, 

Am.  Dec  SB;  Currier  ir.  Continental  61  C.  C.  A.  254;  Canterbury  v.  Bank 

life  Ina.  Co,  53  N.  H.  538;  Palmer  t>.  <tf  ^Mrta,  91  Wm.  63,  64  N.  W.  311, 

Fhccfiiz  Hut.  L.  Ina.  Co.,  84  N.  Y.  63;  SO  L.  R.  A.  845,  61  Am.  St.  Rep.  870. 

Edgerton  v.  Hodge,  41  Vt.  676;  cp.  the  oSor  requuted  that  a  obeok  or 

Campbell  v.  Knighta  of  I^rthias,  168  draft  be  sent  and  ownership  of  tbedoo> 

Mom.  397, 47  ti.  E.  109.   But  the  mere  ument  was  held  to  pass  as  soon  as  it 

lEqoest  to  "remit"  a  large  sum  though  was  mailed.   See  also  Siohel  v.  Borch,  2 

it  autbonMs  the  use  of  the  poet,  doea  H.  ft  C.  954,  956;  Mitchell  o.  Byrne, 

not  autboriae  nuuling  the  amount  in  6  Rich.  L.  171;  Kirkman  t>.  Bank  of 

negotiable  treasury  ttotes,  awl  if  the  Amerioa,  2  Coldw.  397.    Cp.  Ex  paria 

BKXKy  is  lost  in  the  mul,  it  is  the  sea-  Cot«,  L.  R.  9  Ch.  27. 

ia'9  kes.     Mitchell-Heniy  v.    Noi^  •  See  ntpra,  i  12. 

widi  Ac  Ii».  Co.  U9181,  IK.  B.  124.  *  But  see  2  CoL  L.  Rev.  5.  by  Dean 

*Thaa   in    l^yloe   t>.    Merchants'  Ashley. 
Rie  IiM.  Co..  9  Qow.  39^  13  L.  Ed. 
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actual  conununication  shoiild  be  required."  But  it  is  certainly 
in  accordance  with  all  anal(^es  in  the  formation  of  contracts 
that  some  outward  indication  of  assent  uid  of  promises  should 
be  r^arded  by  the  law  as  essential  rather  than  the  actual 
conmumication  which  is  necessary  for  mental  assent.  If  the 
law  is  open  to  criticism  for  taking  the  moment  of  mailing  a 
letter  as  important,  it  is  because  that  outward  act  is  not  so 
certain  an  outward  mdication  that  a  promise  has  been  made 
as  a  receipt  of  the  letter  by  the  offeror  would  be,  and  the  law 
should  select  such  an  outward  act  as  normally  and  or- 
dinarily connotes  the  actual  Tna.lfing  of  a  promise  by  com^ 
munication^ 

§  88.  Acceptance  in  contracts  by  telegraph  or  telephone  may 
be  complete  by  dispatching  a  message. 

By  analogy  to  the  law  governing  contracts  by  mail,  it  is 
held  that  a  contract  by  telegraph  may  be  completed  by  de- 
Uvering  a  telegraphic  dispatch  of  acceptance  for  transmisdoh 
at  the  receivii^;  office  of  the  telegraph  company.^  The  same 
analogy  will  lawbably  prevail  in  the  case  of  contracts  by  tele- 
phone."   The  analogy  between  the  telegraph  and  mall  is  by 

*  LangdeD,  Summary  of  Contmcte,  WiUiama  u.  Burdick,  63  Ore.  41,  125 

SS  14-16.     Dean  Langdell'e  aeaertitm  Pu.  844;  Perry  v.  Mt.  Hope  Iron  Co., 

that  the  ptomiae  cactained  in  tbe  ac-  15  R.  I.  SSO,  6  AU.  632;  Kenedy  Mer- 

ceptance  is  itself  tm  offer  before  a  con-  cantile  Co.  d.  Weatem  Union  Td.  Co. 

tract  ia  oompleteiip.seema  untenable.  (Tex.    Civ.   App.),    167   S.   W.    1094. 

'  Minnesota  Oil  Co.  p.  Collier  Lead  Contra  is  Beaubien  Produce   Co.   t>. 

Co.,  4  Dill.  431;  Garretteon  r.  North  Bobertson,  Bap.  Jud.  Quebec,  18  C.  S. 

Atchison  Bank,  47  Fed.  867;  Andrews  429. 

o.  Schrmber,  93  Fed.  367;  Weld  p.  '  Bank  of  Yolo  ir.  Sperry  Rour  Co., 

Victory  Co.,  206  Fed.  770;  Bank  of  141  Cal.  314,  74  Pao.  855,  65  L.  R.  A. 

Yolo  V.  Sperry  Flour  Co.,  141  Cal.  314,  90;  Tui«  v.  Converse,  180  Mich.  195, 

74  Pac.  855,  65  L.  R.  A.  90;  Haaa  p.  146  N.  W.  629;  Planters'  Oil  Co.  o. 

Myers,  111  Ql.  421,  427,  53  Am.  Rep.  Whitesboro  Cotton  Oil  Co.  (Tex.  Civ. 

634;  Cobb  o.  Foree,  38  111.  App.  255;  App.),  146  S.  W.  225;  Cuero  Cotton 

Western  Union  Tel.  Co.  v.  Allen,  30  Oil  Mfg.  Co.  v.  Feeders'  Supply  Co. 

Kana.  229,  119  Pac.  981;  Postal  Tele-  (Tex.  Civ.  App.),  203  S.  W.  79.    The 

graph  Cable  Co.  v.  Louisville  Oil  Co.,  point  decided  by  these  cases  related  to 

140  Ky.  506,   131  S,   W.   277;  Tyng  the  place  of  a  contract  rather  than  to 

0.  Converse,  180  Mich.  195,  146  N.  W.  its  existence,  but  the  decision  that  the 

629;  Trevor  v.  Wood,  36  N.  Y.  307,  plaoc  where  the  acceptor  speaks  is  the 

93  Am.  Dec.  511;  Weateru.  CaseinCo.,  place  of  the  contract  necessarily   in- 

206  N.  Y.  506,  100  N.  £.  488,  490;  volves  the  conclusion  that  it  is  the 
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no  means  perfect,  and  the  telephone  presents  still  great^ 
differences  from  the  mail.  In  the  United  States,  neither  the 
tel^raph  nor  the  telephone  has  be^i  operated  by  the  govern- 
ment, except  durii^  war.  In  neither  case  is  anything  tangible 
Bent  by  tiie  offeree  and  received  by  the  offeror.  In  the  use  - 
of  the  tel^raph  the  risks  of  error  are  also  vastly  greater  than 
in  the  case  of  mail.  Nevertheless  if  the  assiuE^tion  is  sound 
that  the  offeror  has  impliedly  assented  to  the  starting  of  a  tele^ 
gram  on  its  way,  as  the  only  necessary  manifestation  of  accept- 
ance, tie  result  would  be  unquestionably  right.  The  difficulty 
is  because  of  the  probability  that  such  an  assumption  is  based 
on  a  I^al  fiction.  So  far  as  the  telegraph  is  concerned,  however, 
the  law  is  doubtless  settled;  but  a  contract  by  teleph<me  pre- 
aeaia  quite  as  great  an  analogy  to  a  contract  made  where  the 
parties  are  orally  addressing  one  another  in  each  other's  pre&- 
mce.  It  has  not  been  suggested  in  the  latter  case  that  the 
offeror  takes  the  nsk  of  heiaii^  an  acceptance  addressed  to 
liim.  The  contrary  has  be^i  held."  If  then  it  is  essential 
that  the  offeror  shall  hear  what  is  said  to  him,  or  at  least  be 
guilty  of  some  fault  in  not  hearing,  the  time  and  place  of  the 
formation  of  the  contract  is  not  when  and  where  the  offeror 
speaks,  but  when  and  where  the  offeror  hears,  or  ought  to 


K  erf  the  acceptor,  not  the  hear-  voice  of  the  or  had  not  readied 
ing  of  the  otFeror  which  completes  the  or  been  proper.  anl  by  the  offeror 
cmtnct.  See  ir^ra,  f  07.  The  fol-  of  the  contract,  ttviuld  the  agreement 
knrmg  editorial  conuuent  is  made  in  have  been  consumniated?  The  ao- 
75  Centnl  L.  J.  71,  on  the  earKer  Texas  oeptor  knew  the  offeror  was  liateoiug 
deciaion  cnted  atiove:^  to  hear  and,  in  accepting,  it  was  in- 
"Tbe  ruk  as  to  letters  and  teleETums  cumbent  on  him  to  make  him  hear. 
id,  we  think,  this  way,  and  the  court's  But  he  was  to  hear  at  the  place  of  oSer. 
(nujuBion  is  very  probably  correct.  Would  not  what  the  offeror  heard  be 
Ihere  seema,  however,  something  more  the  contract,  if  it  differed  from  what 
rf  aasumption  of  fact  than  logic  in  ar-  the  other  eaitj?  " 
riviiig  at  this  concluuon.  Thus  it  is  *  See  ii^ra,  {  95. 
withe  offer  was  received  and  accepted  ''The  New  Swiss  Federal  Code  of 
at  the  same  place.  Just  as  forcibly,  Obligationa  provides  (Art.  4):  Con- 
however,  it  eould  be  said  the  offer  was  txacts  concluded  by  telephone  are  re- 
made and  accepted  and  the  agreement  garded  as  made  between  parties  pres- 
CDDsnmniAted  at  the  other  place,  and  ent,  if  they  or  their  agents  have  been 
periia{«  wiUi  more  reason.     If  the  peraonaJly  in  communication. 
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S  83.  The  uee  of  tiie  mail  or  telegraph  must  baTe  been  au- 
thorized in  order  that  a  contract  should  be  completed 
by  sending  an  acceptance^ 

Hie  reason  given  in  modem  cases  for  the  doctrine  that  a 
contract  may  be  completed  by  mftiliTig  a  letter  of  acceptuice, 
or  by  dispatching  a  telegraphic  acceptance,  is  that  tiie  use 
of  the  post-office  or  telegr^h  company  has  been  authorized 
or  indicated  by  the  offeror  as  the  means  of  communication, 
and  that  the  acceptor  is  complying  with  a  request  made  to 
him  or  authority  given  to  him  by  the  offeror  in  sending  his 
acceptuice  iu  that  way.  If  the  offeror  himself  sends  hia 
offer  by  mail,  this  of  itself  implies  authority  to  answer  by 
the  same  channel  of  communication."  Similarly,  if  an  offer 
is  sent  by  tel^^aph,  authority  to  reply  in  the  same  way  will 
be  implied."  If  an  offer  is  made  orally,  but  is  left  open  for 
subsequent  acceptance,  and  the  parties  reside  at  a  distance 
so  that  no  subsequent  personal  meeting  is  apparently  con- 
templated, an  acceptance  by  mail  would  be  authorized;  '* 
and  similar  principles  would  govern  the  use  of  the  telegraph,^* 
where  the  offerer  has  not  himself  made  use  of  the  medium  of 
communication  adopted  by  the  offeree.  The  question  whether 
that  medium  was  authorized  is  one  of  fact;  depending  upon 
what  would  reasonably  be  expected  by  one  in  the  poedtjon  oi 
the  contracting  parties,  in  view  of  prevailing  bu£dness  customs. 

"See  cases  ntpra,  (80.  that  the  contract 'Wsb  oompletod  in 

"  miUams  V.  Burdick,  63  Ore.  41,  Wiode  IsUnd.    "If  there  be  any  quea- 

125  Pac.  844;  Perry  v.  Mt.  Hope  Iron  tion  tbat  the  telegraph  is  a  tutuiBl  and 

Co.,  IS  R.  I.  380,  5  Ati.  632,  2  Am.  St.  ordinary  mode  of  transmitdng  mich  an 

Rep.  902;  and  see  other  casee  cited  acceptance,  that  ia  a  queatioD<rf  fact  for 

in  the  jHreceding  section.  the  jury;  but  we  are  of  opinion  that  if 

»  Henthom  v.  Fraaer,  [1892]  2  Ch.  it  be  shown  that  the  seceptanoe  duly 

27;   <^.  Scottish  Am.   Mtge.   Co.  t>.  readied  the  defendant,  the  question  at 

Davia,  90  Tex.  £04,  74  S.  W.  17,  97  the  mode,  no  mode  havioK  been  sped- 

Am.  St.  Rep.  932.  fied  is  immaterial."    See  also  Wilcox  t>. 

"  In  Ferry  t>.  Mt.  Hope  Iron  Co.,  10  Cline,  70  Mich.  517,  38  N.  W.  566; 

R.  I.  380,  S  AtL  632,  2  Am.  St.  Rep.  Tyng  v.  ConvMse,  ISO  Mich.  195,  14S 

902,  an  ofFmnade  in  Boston  in  coDvei^  N.  W.  620;  South  Branch  Cheese  Co. 

Ration  was  to  "ttaud  uutil  the  neict  v.  American  Butter  A  Cheese  Co.,  L91 

day."    The  pluntifi  telegraphed  an  ac-  Mich.  607,  158  N.  W.  168. 
ceptance  from  Providence.    It  was  held 
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§  84.  An  acceptance  nmst  be  properly  stamped  and  addressed^ 

It  is  obvious  that  authority  to  send  ac  answex  by  mail  must 
be  limited  to  an  acceptance  proper^  addressed."  And  as 
the  postal  lavs  of  the  United  States  require  entjre  or  partial 
prepayment  of  post^^,  a  letter  of  acceptance  mailed  mthout 
a  stamp  will  not  create  a  contract."  But  as  letters  with  the 
TniniwiuTp  requirement  of  stamps  upon  them  are  sent  forvrard^ 
thoi^  their  weight  is  such  as  to  require  additional  postage, 
it  is  not  so  clear  that  an  acceptance  thus  stamped  is  not  effec- 
tive when  mailed."  That  prepayment  of  a  telegrf^hic  ac- 
ceptance is  essential  does  not  seem  probable,  since  no  added 
risk  of  dday  or  of  failure  to  reach  its  destination  is  involve^. 
The  question  may  also  be  suggested  whether  a  contract  could 
be  completed  by  mailing  a  lett^  of  acceptance  at  a  time  when 
mails  were  stopped  by  disturbance  of  nature,  by  riots,  or  by 
war;  and,  omilarly,  whether  dispatching  a  tel^raphic  ac- 
c^tance  would  be  sufficient  if  tel^raphic  communication 
had  been  interupted  by  breaking  of  the  wires.  Certainly  if 
,the  acceptor  knew  of  the  circumstances,  no  contract  ought  to 
be  held  to  have  been  formed."  If  the  acceptor  had  no  reason 
to  know  of  the  interruption,  it  would  seem  that  since  the  offeror 
has  authorized  the  means  of  communication  adopted,  he  must 
take  the  risks  which  that  method  of  ctnnmunication  involves. 

§  8S.  When  an  acceptance  is  mailed. 

An  acceptance  is  mailed  within  the  meaning  of  the  rule 
under  ctmsideratlom,  when  it  is  put  within  the  control  of 
postal  authorities  authorized  to  receive  it.  Merely  delivering 
an  acceptance  to  a  messenger  with  directions  to  mail  it,  amounts 
to  nothing  until  the  messenger  actually  deposits  it  in  the  mail.** 

"Potta  ».    Wltitehead,    20  N.    J.  diBcuseion  that  such  an  aeceptance 

Eq.  (5  C.  E.  Oieea)  56.     A  letter  wu  eSectiw  when  mailed,  thoi^th  the 

dincted  to  the  offeror  At  a  {dace  to  deficiency  in  poetage  delayed  delivery 

niaA  he  only  ocoaaiona^y  reoorted,  of  the  letter. 

«u  hdd  not  to  create  a  contract  whem  >*  In  Bal  v.  Van  Staden,  20  So.  Afri- 

maikd.  can  L.  J.  407,  it  wae  held  that  rnnlling 

"Kitton  *.  ndUipB,  24  How.  Fr.  a  letter  of  acceptance  did  not  oom- 

111;  Kidce  p.  Hamburg-Bremen  P.  I.  plete  a  contract  when  communication 

Co.,  07  Tex.  ItK^  2  8.  W.  368.  by  mail  waa  interrupted  by  war. 

"  In  Scibultk  V.  Caledcmia  In«unnee  "  Maolay  v.  Hajvey,  90  HI.  62S, 

Oi.,  77  FU.  376,  it  was  held  without  32  Am.  'BJap.  35. 
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In  England  where  postmen  i\r>-.  .lot  required  by  law  to  remve 
letters  for  mailing,  the  delivery  of  a  tetter  to  a  postman  with^ 
the  request  tiiat  he  poet  it,  is  wholly  ineffectual  tmtil  the  letter 
is  actually  posted.*"  In  the  United  States  the  postal  r^pila- 
tions  require  the  carriers  on  their  rounds  to  receive  all  prepaid 
letters  that  may  be  handed  them  for  mailing.  Therefore, 
handing  an  acceptance  properly  addressed  and  stamped  to 
a  postman  would  complete  a  contract.*'  Depositing  a  letter 
in  a  street  mail  box  is  still  more  clearly  a  mftiUng  of  it  within 
the  requirements  of  the  law.** 

§  86.  It  is  not  important  tiiat  the  acceptor  has  the  power  to 
withdraw  his  acceptance  from  the  mail. 

An  inference  is  possible  from  an  English  case  *'  that  the  doc- 
trine that  an  acceptance  is  complete  when  it  is  mailed,  is  based 
on  the  assumption  ihat  thereafter  the  letter  is  no  longer  within 
the  sender's  control,  and  that  where,  as  in  France,  tiie  sender 
niay  reclaim  his  letter,  the  contract  should  not  be  r^arded  as 
complete  until  the  acceptance  is  received.  This  doctrine  can 
hardly  be  accepted  in  the  United  States,  however,  where,  by  the 
postal  r^ulations,**  the  sender  of  a  letter  may  regain  it  by  com- 
plying with  certain  specified  formalities,*^  and  yet  as  has  been 

"Be    London   &    Northern  Bank,  161.    See  alao  Re  London  &  NorUiera 

(19001  1  Ch.  220.  B&nk,  11900]  1  Ch.  220;  Wood  v.  Cal- 

"  In  Pearoe  v.  lAngfit,  101  Pa.  507,  loghnn,  61  Mich.  402,  411,  28  N.  W. 

611,  47  Am.  Rep.  737,  the  court  said:  162;  Greenwich  Bonk  o.  DeGroot,  7 

"It  cotainly  c&n  make  no  difFerence  Hun,  210. 

whether  the  letter  is  handed  directly  >■  Bx  parte  Cote,  L.  R.  9  Ch.  27. 

to  the  carria*,  or  is  firet  deposited  in  a  The  decision,  however,  involved  the 

receiving  box  and  t^en  from  thence  question   whether  the   ownership   in 

by  the  same  earner.  .  .  .  The  poetaJ  bills  of  exchange  pasBed  when  they 

regulalJODB  of  the  United  States  re-  were  mailed  not  whether  a  bilateral 

quire    that    carriers   while    on   their  contract  was  completed.    See  supra, 

rounds  shall  receive  all  letters  pr&-  {80. 
paid  that  may  be  handed  them  for  "  JS  631,  633. 

mailing."  "See   Crown    Point    Iron    Co.    t>. 

""It  is  clear  that  when  the  plain-  Aetna  Ins.  Co.,  127  N.  Y.  608,  609, 
tiff  in  pursuance  of  defendant's  re-  28  N.  E.  653, 14  L.  R.  A.  147.  In  Mo- 
quest  dtfMsited  the  duplicate  of  the  Donald  u.  Chemical  Natl.  Bank,  174 
contract  ^(ned  by  her,  with  h^  ad-  U.  S.  610,  620,  43  L.  Ed.  1106,  the 
dress,  in  the  United  States  street  court  said,  however, — "Nor  can  it  be 
mailing  box,  the  agreement  by  that  conceded  that  except  on  some  extraor- 
act  became  complete."  Wataon  v.  dinary  oocaaon  and  on  evidence  sat- 
RuBsell,  149  N.  Y.  388,  391,  44  N.  E.  iafactory  t«  the  postroffice  authorities. 
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seal  a  contract  is  completed  by  an  authorized  mftJHrig  of  an  ac- 
c^tance.^  Moreover,  after  an  acceptance  by  tel^raph,  there 
can  be  little  doubt  that  the  company  would,  if  requited  by  the 
sender  of  the  dispatch  immediately  after  he  had  delivered  it  for 
transmission,  return  it.  In  England  the  tel^raph  lineB  are  in 
the  control  of  the  government,  and  are  operated  by  the  poat- 
office  department.  Attention  does  not  seem  to  have  been  called 
in  the  American  cases  to  the  difference  in  this  respect  of  the 
tel^raph  from  the  post  office  as  a  mediiun  of  tnmsmission. 
It  may  be  observed  that  in  the  law  of  property  title  may  pass 
by  da  authorized  appropriation  on  the  part  of  the  seller  though 
the  property  still  renuuns  entirely  within  his  control,"  and 
though  it  would  not  be  tmiversally  admitted  that  there  may 
be  deliveiy  of  a  formal  document  r^naining  wholly  within 
the  maker's  hands,**  it  does  not  seem  that  a  mere  possibility 
that  the  maker  may  regain  possession  would  prevent  a  dehvery 
to  the  post-office  from  operating  as  a  delivery  of  the  instrument 
to  the  person  addressed.^  Though  the  analogy  is  by  no  means 
perfect  between  a  transfer  of  property  or  of  a  formal  instrument 
on  muUi^  and  the  formation  of  a  bilateral  contract  by  the 
mailing  of  a  letter  of  acceptance,  no  reason  is  apparent  why 
the  possibihty  of  withdrawal  by  the  sender  should  be  of  any 
more  importance  in  the  latter  case  than  in  the  former. 

S  87.  An  acceptance  inadequate  when  mailed  may  become 
valid  when  received. 
K  an  acceptance  is  actually  received  by  the  offeror  which 
compUes  with  the  terms  of  the  offer,  while  the  offer  is  still 

a  letter  once  mailed  can  be  withdrawn  "  WiUiston  on  Salw,  Si  274  et  teq. 

by  the  party  who  mailed  it.    When  "  See  infra,  }  211. 

l^ten  are  placed  in  a  post-office,  they  *<  In  Canterbury  v.  Bank  of  Sparta, 

ire  within  the  legal  cutaody  of  the  of-  91  Wia,  53,  64  N.  W.  311,  30  L.  R,  A. 

Srets  (A  tlie  government,  and  it  is  the  845,  51  Am.  St.  Kep.  S70,  a  check  was 

duty  of  poatmast«rB  to  deliver  them  to  dispatched  by  mail  in  accordance  with 

the  puliee  to  whom  they  are  addressed.  an  oBer.    It  waB  held  that  the  title  to 

United  States  v.  Pond,  2  Curtis,  C.  C.  the  check  passed  at  once  on  the  mail- 

!85;  Batm  v,  Cbainn,  99  Masg.  604,  ing,  and  that  when  it  was  subsequently 

97  Am.  Dec-  58;  Vlotipsi  v.  Ri(Jiard-  withdrawn  from  the  mail  by  the  Bender, 

Km,  13  Allen,  410;  Tayioe  f .   Mer-  he  converted  the  check,  and  was  liable 

diute'  Rre  Ina.  Co.,  13  L.  Ed.  187,  for  ita  amount.     See  further,  mpra, 

9  Bow.  890."  SSa 
■See  supra,  {Sa 
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open,  a  contract  will  be  fonned.  Accordingly  if  for  any  reason 
an  acceptance  when  mailed  or  dispatched  by  telegraph  does 
not  complete  the  contract,  as,  for  instance,  because  the  use 
of  the  mail  or  telegraph  was  not  authorized,  or  because  the 
acceptance  was  not  properly  addressed,  a  contract  will,  never- 
theless, be  formed  if  the  acceptance  is  received  while  the  ofier 
still  remuns  open.^  An  inquiry  su^ests  itself  which  does 
not  seem  to  have  been  considered  by  the  courts;  how  far  the 
duration  of  the  offer  may  be  affected  by  permitting  an  accept- 
tance,  ineffective  when  seait,  to  become  valid  when  received.  If 
an  <^er  is  sent  by  mail  from  San  Francisco  to  Boston,  expressly 
or  imphedly  requesting  an  answer  by  the  same  channel,  it  may 
be  supposed  that  an  answer  by  mail  must  be  sent  within  a  day 
or  two  to  create  a  contract,  and  if  so  sent  will  form  a  contract 
when  it  is  mailed.  As  the  Tn^iiling  constitutes  the  acceptcmce, 
this  seems  to  involve  the  conclusion  that  a  reasonable  time 
within  which  acceptance  must  be  made  is  a  day  or  two.  Let 
it  be  supposed  that  the  offeree  instead  of  taking  this  cotn-se 
waits  three  or  four  days  longer  than  would  be  permissible 
if  he  had  used  the  nuuls,  and  then  sends  a  tel^;raphic  accept- 
ance which  reaches  the  offenir  as  soon  as  a  letter  promptly 
mailed  would  have  reached  him.  It  seems  certainly  arguable 
that  when  the  tel^run  was  sent  no  offer  was  open;  yet  if 
tiiis  result  is  accepted,  the  general  statements  sometimes  made 
most  be  qualified.  It  must  follow  that  where  a  letter  of  ac- 
ceptance is  called  for,  and  one  is  sent  which  is  misdirected 
but  which,  nevertheless,  arrives  as  soon  as  if  it  had  been  cor- 
rectly addressed,  no  contract  is  created  unless  the  letta*  of 
acceptance  arrives  within  a  time  which  would  have  heeaa. 
reasonable  not  for  receiving,  but  for  dispatohing  a  properly 
addressed  letter.  The  only  ^parent  escape  from  the  difficulty 
(which  is  a  ccoisequence  of  ihe)  prevailing  rule  that  mailing 
an  acceptance  may  create  a  contract)  is  to  say  ih&t  a  reason- 
able time  for  the  acceptance  of  an  offer  is  not  an  absolute 

"See    M    U>    tolegnma— Webb  p.  McLean,  80Ala.3eO,  36S;Suinmenp. 

Oianiuui,  34  U.  C.  Q.  B.  410;  Perry  Hibbard,  163  Dl.  102,  38  N.  E.  800, 

V.  Mt.  Hope  Iron  Co.,  15  R.  I.  380,  46  Am.  St.  Rep.  872;  Potte  o.  White- 

6  AU.  632,  2  Am.  St.  Rep.  902;  Lucas  bead,  20  N.  J.  Eq.  55  (S  C.  E.  Onea); 

».  Wratem  Union  Tel.  Co.,  1311a.  660,  Hainea  v.  Dearborn,   ::'  la.  474,  49 

109  N.  W.  191.    Aa  to  maU— linn  c.  AtL  319. 
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quanti^  evea  for  iliat  offer  but  may  vary  with  the  meuis 
adopted  for  acoepting.  Thus  a  reasonable  time  for  dispatch- 
ing a  letter  of  acceptance  would  be  shorter  than  the  time  per- 
mitted if  the  acceptor  accepted  in  person  or  put  the  acceptance 
directly  in  the  offeror's  hands.  Though  this  reasoning  is 
somewhat  forced,  it  is  not  impossible,  and  the  fact  that  such 
an  expression  as  "return  mail,"  when  inserted  in  an  offer  as 
a  requirement  has  been  construed  as  meaning  within  such 
a  time  as  return  mul  would  reach  the  offeror,"  seems  to  in- 
dicate a  dispositi<Hi  on  the  part  of  the  courts  to  give  effect 
to  the'^robable  attitude  of  mind  of  the  offeror,  which  ordinarily 
regards  the  time  whai  receipt  of  the  acceptance  is  expected, 
not  the  time  when  it  shall  be  started.  One  may  suppose,  how- 
ever, conditions  in  an  offer  concerning  the  time  of  acceptance 
from  which  escape  would  be  difficult.  If  an  offer  by  mail 
said  "this  offer  will  be  open  three  days  "  or  "this  offer  must 
be  accepted  wil^iin  three  days "  presmnably  an  accepttmce 
mailed  within  that  time  would  be  sufficient;  but  it  seems  a 
difficult  construction  to  interpret  the  offer  as  meaning  that 
acceptance  may  be  made  at  any  time  within  which  a  lett^ 
mafled  in  three  days  would  normally  take  to  reach  the  offeror. 
Unless  such  a  construction  could  be  given  the  offer,  a  mis- 
directed acceptance  mailed  within  three  days  would  be  ineffec- 
tual if  it  arrived  after  the  lapse  of  three  days,  although  it 
arrived  as  soon  as  it  would  if  it  had  been  properly  directed. 
Wheal  it  is  proved  that  a  letter  properly  addressed  and 
stamped  was  put  in  the  mail  there  is  a  presumption  that  it 
reached  its  destinaticm  in  due  coxu-se  of  post.*'.  A  similar 
preeumplaon  has  be^i  applied  to  tel^irams.  ** 

*>  See  S  76.  Ky.  231, 164  S.  W.  813;  Chaae  v.  Suitt, 

■•  Warren  v.  Wanen,  1  Cr.  M.  &  R.  88  Me.  488,  34  Atl.  270;  McDowell  v. 

250;  BoBwd  a.  levering,  6  Wheat,  102,  Aetna  Inaunuice  Co.,  104  Mass.  444, 

fiL.Ed.215;R(Mmtliali>.  Walker,  111  41  N.  E.  666;  Ftumera'Huidy  Wagon 

U.  a.  185, 195, 2S  L.  Ed.  395;  Kimberl;  Co.  v.  Newcomb,  192  Mich.  634,  159 

r.  Anna,  129  U.  8.  612,  529,  32  L.  Ed.  N.  W.  152;  Dade  v.  Aetna  Ins.  Co., 

764,  9  Sup.  Ct.  355;  Young  v.  Clapp,  64  Minn.  336,  56  N.  W.  48;  Hand  v. 

147  ni.  176,  190,  32  N.  E.  187,  36  Howell,  61  N.  J.  L.  142,  38  Atl.  748; 

N.  E.  372;  Goodwin  p.  Provident,  eta.,  Jansen  «.  McCorkell,  154  Pa.  323,  26 

Ak-d,  97  la.  226,  66  N.  W.  167,  32  AtL  366. 

L  R.  A.  473,  69  Am.  St.  Rep.  411;  "Eppinger  v.  Scott,  112  Cal.  369, 

CoOhm    9.    Swan    Lumber   Co.,    168  42  Pac,  301,  44  Pao.  723,  63  Am.  St. 
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§  88.  The  <^eror  may  impose  as  a  condition  of  his  aSer  that 
the  acceptance  he  received. 

It  necessarily  follows  from  the  power  of  the  offeror  to  dictate 
the  conditions  of  the  contract,  and  the  way  that  it  may  be 
accepted,  that  he  may  require  the  letter  or  telegram  of  ac- 
ceptance actually  to  be  received  before  a  contract  shall  be 
formed."  And  it  would  seem  a  wise  precaution  for  an  offeror 
in  makii^  an  c^er  by  letter  always  to  stipulate  for  actual  re- 
ceipt of  the  acceptance.  This  requirement  need  not  be  in  ex- 
press words,  it  is  enough  if  the  offer  imposes  a  condition  which 
cannot  be  satisfied  imtil  the  acceptance  is  received.  Thus, 
the  words  "If  I  do  not  hear  from  you  by  the  18th  or  20th, 
I  shall  conclude,  no,"  were  held  to  impose  a  condition  that 
the  answer  should  be  received  by  the  18th  or  20th  before  a 
contract  could  be  formed."  So  an  offer  by  mail  conditional 
"upon  the  return"  of  c^iain  notes  was  held  revocable  at 
any  time  prior  to  their  actual  receipt.** 

§  89.  When  a  letter  oi  acceptance  or  of  revocation  is  received 
within  the  meaning  of  tiie  law. 

If  actual  communication  were  necessary  for  the  formation 
of  a  contract,  or  actual  communication  of  the  revocation  of 
an  offer  necessary  for  ita  withdrawal,  it  would  be  immaterial 
that  a  letter  of  acceptance  or  revocation  came  into  the  pos- 
session of  the  po^on  addressed;  it  would  be  necessary  for 
the  letter  to  be  read.  But  the  law  in  regard  to  this  matter, 
as  in  regard  to  other  matters  in  the  formation  of  contracts, 
takes  as  its  requirement  an  outward  situation  which  would  or- 
dinarily connote  the  existence  of  the  state  of  mind  which  would 
Bep.  220;  Com.  v.  JefFriea,  7  Allen,  909;  Haas  v.  Myera,  111  111,  421,  423, 
64S,S3Am.Dec.712;OregoiiS.S.Co.  63  Am.  Rep.  634;  Foetal  Telegraph 
B.OtiB,  100  N.  Y.  446,  3  N.  E.  485,  53  Cable  Co.  v.  Louisville  Oil  Co.,  140 
Am.  Rep.  221;Penyit.  German-AmOT-  Ky.  606,  131  S.  W.  277;  Lewia  v. 
lean  Bank,  53  Neb.  89,  73  N.  W.  Browning,  130  Mass.  173;  McCone  t>. 
638.  Ecclw,    (Nev.    1919),   181  Pm.    134; 

"  Household  Hk  Ina.  Co.  v.  Grant,  Vaaear  v.  Camp,  11  N.  Y.  441;  Acker- 
4  Ex.  D.  216,  223,  238;  PennHylvania  man  v.  Maddux,  26  N.  Dak,  50,  143 
Lumbermans'  Mut.  F.  I.  Co.  v.  Meyer;      N.  W.  147. 

126  Fed.  352,  354,  61  0.  C.  A.  254,  "  Lewis  v.  Browning,  130  Maas.  173. 

Mercer  Elec.  Mfg.  Co.  v.  Connecticut         "  McCone  v.  Ecdea,  (Nev,  1919), 
Elec.  Mfg.  Co.,  87  Conn.  091,  89  Atl.      181  Pac.  134. 
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be  necessfuy  were  mutual  assent  a  matter  of  actuid  as  distin- 
guished from  apparent  assent.  Accordingly,  if  a  letter  is  in 
die  possession  of  the  person  addressed,  or  of  one  authorized 
to  receive  it  for  him,  or  in  a  place  which  he  has  designated 
for  the  purpose,  the  lett»  has  reached  its  destination  and  is 
as  effectual  though  unread  as  if  it  were  read.*^ 

§  90.  BnpUcation  of  assent  and  counter-promise. 

Assent  may  be  indicated  by  acts  as  well  as  by  words,  and 
an  expression  which  primarily  indicates  merely  assent  to 
receive  a  performance  promised  by  the  offeror  may  also  jus- 
tify an  inference  on  the  part  of  the  offeror  that  the  offeree 
undertakes  to  render  counter-performance.*^     This   double 


•  In  Howard  v.  Didy,  61  N.  Y.  36^ 
19  Am.  R^.  285,  lui  offer  was  sent  by 
the  (kfenduit  to  tbe  plaintiff  for  a 
diMtricAl  engagement  in  the  form  of 
t.  contract  executed  by  the  drfendant 
with  a  dufdicste  which  he  requested 
the  idaint^,  if  she  accepted,  to  dgn 
ud  return.  Tbe  plaintiff  prompUy 
signed  the  duplicate  and  deposited  it 
in  the  defendant's  letter  box  at  hie 
theatre,  which  was  sometimes  used 
for  mch  purpoeee.  It  was  held  that  a 
contract  was  completed  althouf^  the 

ver  reached  the  defendant. 

I.  Myles,  141  Ala.  401,  37 
8d.  S88,  an  acceptance  ot  an  option 
feft  at  the  house  of  the  party  giving  tbe 
option  was  hdd  effectual  though  be  had 
gone  to  the  woods  and  recrived  no 
actoid  notice  within  the  slipulatod  time. 
In  Sberwin  t.  Natl.  Cash  Register  Co., 
5  Col.  App.  162,  38  Pac.  392,  an  offer 
and  levocatjon  were  recdved  by  the 
offeree  in  tbe  same  mail.    The  court 


ceptonoe  and  rejection  were  simul- 
taneously received  and  it  was  held  that 
they  must  be  treated  as  one  oonunupi- 
cation. 

XKttsburgh  Plate  Glass  Co.  v. 
H.  Neuer  Glass  Co.,  263  Fed.  Ifil, 
16fi  C.  C.  A.  61.  In  Grossman  v. 
Schenker,  206  N.  Y.  466,  469,  100 
N.  E.  39,  the  oourt  said; 

"A  conbact  includes  not  only  what 
the  parties  said  but  also  what  is  nec- 
essarily to  be  implied  from  what  they 
said.  Milliken  v.  Western  Union  Tel. 
Co.,  UO  N.  Y.  403,  408,  18  N.  E.  251, 
1  L.  R.  A.  281.  Thus  the  words  'cash 
on  delivNy'  with  no  other  promise  to 
pay  'imply  a  prontise  and  create  an 
oUigation'  to  make  payment  upon 
ddivery.  Justice  o.  lAOg,  42  N.  Y. 
493,  1  Am.  Rep.  576.  So  the  word 
'sold'  in  a  written  agreement  implies 
not  only  a  contract  to  sell  but  also  a 
contract  to  buy;  Butler  v.  Thomson, 
92  n.  8.  412,  414,  23  L.  Ed.  684,  and  a 


beid  Hue  revocation  effectual  tlivugl^     contract  to  buy  with  no  express  prom- 


thoe  was  no  evidence  which  letter 
WIS  in  fact  read  first.  This  holding 
neeenarily  invtdves  the  oonolusion  that 
Vae  possesBOn  <d  the  revocalian  made 
it  ^cMuaL  Similarly  in  the  Scotch 
ease  trf  Dunmore  v.  Alexander,  9 
Shaw  *  D.  190  (Se«.  Cas.)  Langdell's 
Gta.  Cmt.  (2d  ed.)  121,  letters  of  oo- 


ise  to  sell  impUes  the  latter  obligatioi 
Hudson  Canal  Co.  v.  Penn.  Coal  Co., 
75  U.  8.  18  WaU.]  276,  289,  19  L.  Ed. 
349.  'What  is  implied  in  an  express 
contract  is  as  much  a  part  of  it  as  what 
is  expressed.'  Bishop  on  Contraete 
[2d  ed.),  {  241;  for  'the  law  is  a  silent 
factor  in  evwy  contract.'     Long  o. 
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effect  of  an  acceptance,  as  not  only  an  expreesion  of  assent 
but  alBO  a  counter-promise  has  already  been  noted,*'  Where 
the  offer  clearly  states  the  undertaking  which  the  offeror 
requests  as  condderation  for  his  offer  there  can  be  no  doubt 
that  any  expresdon  of  assent  by  the  offeree  has  this  double 
effect.  Where  tiie  off^  is  not  thus  clear,  it  is  a  question  of 
construction  what  the  natural  meaning  of  the  words  and  acts 
of  the  parties  may  mean.  Taking  title  to  goods  witii  knowledge 
that  they  are  offered  at  a  certain  price  indicates  a  promise 
to  pay  that  price.^  So  that  where  goods  which  have  not 
been  ordered  are  sent  and  the  buyer  takes  the  goods,  he  im- 
pliedly agrees  to  pay  for  them.*'  Not  infrequently  an  agree- 
ment in  terms  states  merely  that  one  party  will  buy  or  that 
he  will  sell  certain  goods  without  stating  any  correlative 
obligation  by  the  other  party.  If  the  parties  were  purporting 
to  make  a  contract  it  will  generally  be  a  correct  implication 
of  fact  to  assume  the  existence  of  the  correlative  promise.** 

"Cold  Blast  Tmnsportation  Co.  v. 
Eanaas  City  &o.  Co.,  114  Fed.  77, 
52C.C.A.  A  67L.  R.  A.  696;  lima 
Looomotive  Ac.  Co.  v.  National  Steel 
Castings  Co.,  166  Fed.  77,  83  C.  C.  A. 
693,  U  L.  R.  A.  (N.  8.)  713;  SterUog 
Coal  Co.  V.  Silver  Sprinf^  162  Fed. 
848,  89  C.  C.  A.  620;  Jenkiiu  ■>.  Aoa^ 
beim  Sugar  Co.,  247  Fed.  058,  961, 
160  C.  C.  A.  658;  Httaburgh  Plate 
Glass  Co.  V.  H.  Neuer  Glass  Co.,  253 
Fed.  161, 166  CCA.  61.  In  Ziehm  o. 
Frank  Steil  Brewing  Co.,  181  Md.  582, 
102  Atl.  IOCS,  1007,  the  court  said 
(dting  Minnesota  Lumber  Co,  v, 
Whit«breaBt  Coal  Co.,  160  HI.  85, 
43  N.  E.  774,  31  L.  R.  A.  529;  Wells  v. 
Alexandre,  130  N.  Y.  042, 29  N.  B.  142^ 
15L.R.A.218): 

"The  general  rule  ...  is  to  the 
effect  that  an  acc^ted  oSei  to  fur- 
nish or  deliver  eudi  articles  of  per- 
sonal property  as  shall  be  needed,  re- 
quired, or  ooDsumed  by  the  established 
business  of  the  acceptor  during  a  lim- 
ited time  is  binding  and  may  be  en- 
forced,  because  it  contains  an  im_ 
plied  agreement  of  the  aooeptor    to 


Straus,  107  Ind.  94,  96,  6  N.  K  123, 
7  N.  E.  763. 

A  mutual  agreement  implies  an 
oBtt  and  acceptance,  or  a  promise  for 
a  promise  in  some  form,  and  if,  as 
alleged,  it  was  'mutually  agreed  .  .  . 
that  the  defendants  would  pay  to  the 
plajntifF  the  sum  of  S600,  for  such 
aupeiintendence,'  necessarily  there  was 
not  only  an  express  promise  by  the 
defendant  to  pay,  but  also  an  implied 
promise  by  the  plaintifF  to  superintend. 
Allen  V.  Patterson,  7  N.  Y.  476,  479, 
67  Am.  Dec.  642;  Marie  v.  Gairison, 
83  N.  Y.  14,  23;  Hadden  v.  Dimick,  31 
How.  Fr.  196,  226;  Stdlwell  v.  Ocean 
Steamship  Co.,  6  N.  Y.  App.  Div.  212, 
214;  Jones  &  Co  r.  Binford,  74  Me.  439; 
Foulks  V.  Falls,  91  Ind.  315,  320." 
See  also  Baltimore  Breweries  Co.  e. 
Callahan,  82  Md.  106,  33  Atl.  400; 
C.  M.  Cecil  Co.  s.  C.  D.  Wood  Elec- 
tric Co.,  103 N.  Y.  Misc.  687, 170N.  Y. 
Supp.  962. 

"  See  gupra,  }  65;  and  infra,  fi  1293. . 

«>  Dexter  v.Fihuore,  (Vt.  1918),  102 
Atl.  1048. 

"See  infra,  {91. 
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M<nc  specifically,  a  seller  who  takes  a  written  order  or  agree- 
ment to  buy,  thereby  not  only  aseente  to  receive  the  buyer's 
promise,  but  also  himself  impliedly  agrees  to  sell.**  The  re- 
ceipt of  such  an  order  by  a  commercial  traveler,  however,  carriea 
with  it  no  such  implication.  Unless  bis  authority  to  make  con- 
tracts, not  simply  to  take  orders  is  shown,  no  contract  arises 
until  acceptance  of  the  order  is  sent  to  the  buyer  by  the  prin- 
cipal.** The  same  question  may  arise  in  ^reements  with  em- 
pl<^ee8.  The  only  express  promise  may  be  to  empl(^  or  to  serve. 
'Whether  the  promise  is  gratuitous  or  is  supported  by  an  implied 
counter-promise  is  a  question  of  fact  in  each  case.*'  Where  a 
contract  of  en:q>Ioyment  for  a  definite  time  is  made  and  the  em- 
ployee's services  are  continued  after  the  expiration  of  the  time, 
without  objection,  the  inf^^ice  is  that  the  parties  have  assented 
to  another  ctmtract  for  a  term  of  the  same  length  with  the  same 
salaiy  and  conditions  of  service;  *"  following  the  analogy  of  a 


pmAaaa  all  articles  that  eball  be  nr 
quired  in  oondnctiiig  his  buaiiiesi  dur- 
ing the  time  named  from  the  put7 
wba  makes  the  offer." 

**  Amerioui  Automobile  Co.  o.  Per- 
kin,  83  Cram.  620,  77  Atl.  QSi;  Cam- 
eron Coal  Co.  V.  Univenal  Metal  Co., 
2S  OUa.  616,  110  Pac.  720.  See  ^ao 
ftMiTTMii  g.  McManus,  76  Kans.  106, 
SO  FM.  15,  10  L.  R.  A.  (N.  S.)  1138. 
In  Davidge  o.  Velie,  95  N.  Y.  Miac.  511, 
180  N.  Y.  Supp.  820,  821,  speaking  of 
an  order  the  court  said:  "Tlie  wiitten 


an  off  s  by  the  defendants  to  pur- 
chase fertJUKT,  fixing  price,  quality, 
quantity,  time,  and  {riace  of  ddivery. 
No  acca)bnoe  binding  the  pluntift 
can  be  found  ^thin  the  four  oomera 
of  the  paper. '  It  may  be  that  solicit' 
ing  the  order  and  manual  acceptance  of 
ttie  paper  ttouW  warrant  the  inference 
of  its  acceptance,  but  that  must  be 
rianrn  by  eridoice  outside  the  paper." 
"Gould  v.  Cates  Chair  Co.,  147 
Ala.  629, 41  So.  67&;T(dedo  Computing 
Scak  Co.  V.  Stqthens,  96  Ark.  S06,  132 
S.  W.  926;  Outeault  Advertising  Co. 
n  Young  Hardware  Co.,  110  Ark.  123, 


161  S.  W.  142;  Bauman  v.  MoManus, 
75  Kaa.  106,  89  Pac.  15,  10  L.  R.  A. 
(N.S.)  1138;  John  Matthews  Apparatus 
Co.  0.  Reus,  22  Ky.  L.  Rep.  1528,  61 
S.  W.  9;  Burbank  e.  McDuSee,  66 
Me.  135, 137;  Howe  Scale  Co.  o.  Wolfft- 
haut,  (Supr.  Ct.  App.  Teiro),  170  N.  Y. 
8. 943;  McKindly  v.  Dunham,  66  Wis. 
615,  13  N.  W.  485,  42  Am.  Rep.  740; 
cf.  Clark  v.  Murphy,  164  Mass.  490, 
491,  41  N.  E.  674;  Brennan  v.  Dansby, 
(Trat.  Qt.  App.)  96  8.  W.  700.  Oftai 
the  order  or  so-called  oontract  ex- 
pressly provides  that  it  shEtll  not  be 
binding  on  the  principal  until  accepted 
by  him,  Hargrove  v.  Crawford,  169 
la.  522,  141  N.  W.  423,  or  impliedly 
so  provides,  «.  g.,  in  Cary  f.  Appo, 
(App.  Term.)  84  N.  Y.  8.  669, 
the  order  stated;  "You  aie  at  liberty 
to  consult  as  to  my  reputation  Ac.," 
clearly  indicating  that  the  seller  un- 
less satisfied  was  not  to  be  bound. 

*■  Grayling  Lumber  Co.  v.  Heming- 
way, 124  Ark.  364,  187  S.  W.  327. 
See  also  Baltimore  Breweries  Co.  v. 
Callahan,  82  Md.  106,  33  Atl.  460^ 
and  eases  infra,  note  46. 

<•  Williams  d.  Byrne,  7  A.  A  E.  177; 
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mmilar  rule  in  regard  to  leasra."  One  who  receives  wa  appoint- 
ment as  sole  ag^it  agrees  by  his  assent  to  the  appointment  not 
(mly  that  the  principal  shall  have  no  other  agent,  but  also  that 
he  himself  will  use  reasonable  diligence  in  endeavcning  to 
forward  the  business  of  the  agency.'*'  Where  a  franchise  is 
offered  to  a  corporation  on  condition  that  it  assume  certain 
obUgations,  acceptance  of  the  franchise  is  an  acceptance  of 
an  oBfsr  and  binds  the  corporation  to  observe  the  stated  terms." 


Hemiaim  r.  Littlefield,  109  Calif.  430^ 
42  Pac.  448;  St&te  Board  o.  Meyen, 
aO  Colo.  App.  130,  77  Pac.  372;  Hart 
r.  Bndbury,  201  111.  82;  IVavekrs' 
Im.  Co.  V.  Porker,  92  Md.  22,  47 
Atl.  10*2;  Dunton  v.  Derby  Deak  Co,, 
186  Man.  36,  71  N.  E.  91;  Maynard  o. 
Royal  Worcoter  Corset  Co.,  200  Man. 
1,  85 N.  E.  877;  AUen  v.  Chicago  Paeu- 
matic  Tool  Co.,  205  Maas.  569,  91 
N.  E.  887;  Sum  v.  Wayne  County, 
58  Mioh.  603,  25  N.  W.  486;  Wright 
tr.  Elk  Baptda  Iron  Co.,  129  Mich.  «3, 
89  N.  W.  336;  Home  Fiie  '  i.  Co.  v. 
Barber,  «7  Neb.  644,  93  ^.  '^.  1024, 
60  L.  R.  A.  027,  lOe  Am.  St.  716;  Fitch 
8.  Martin,  74  Neb.  538, 10*  N.  W.  1072; 
Capron  r.  Stout,  11  Nev.  30*;  Doug- 
laSB  V.  Merchants  Ins.  Co.,  118  N.  Y. 
484,  23  N.  E.  806,  7  L.  R.  A.  822; 
Adams  v.  Fitipatrick,  126  N.  Y.  124, 
26  N.  E.  143;  Mason  D.  New  York  Prod- 
tuw  Ezch.,  127  N.  Y.  App.  D.  282,  111 
N.  Y.  8. 163;  EeUy  v.  Carthage  Whed 
Co.,  62  Ohio  St.  698,  67  N.  E.  984; 
Wallace  o.  Hoyd,  29  Pa.  184,  72  Am. 
Dec.  620;  Houston  Ice  Ac.  Co.  v. 
Nicolini  (Tex.  CSv.  App.),  96  8.  W.  84; 
Dickinson  ■>.  Norwe^iaii  Flow  Co.,  101 
Wis.  167,  78  N.  W.  1106;  Appleton 
Waterworks  Co.  u.  Appleton,  132  Wis. 
663,  113  N.  W.  44;  Halt«r  v.  Goody, 
4  Sask.  L.  R.  161;  Bullock  v.  Wimmcara, 
6  Vict.  L.  R.  (L.)  362;  Short  d.  I^ay, 
11  N.  Zealand  L.  R.  17.  The  infer- 
ence may  be  rebutted  by  evidoice  of 
any  kind  which  indicates  an  expres- 
sion by  words  or  acta  of  a  different 
Hei    V.    Macclesfield,    3 


T.  R.  76;  CConnor  r.  Briggs,  182 
Mass.  387,  66  N.  E.  836;  Summere 
V.  Phcmix  Ins.  Co.,  50  N.  Y.  Misc. 
181, 98  N.  Y.  S.  226;  Schott  p.  U  Com- 
pagnie  Q^n&ale,  52  N.  Y.  Misc.  236, 
102  N.  Y.  S.  001.  Ab  to  the  effect 
of  the  Statute  of  Frauds,  see  irrfra, 

IBoa. 

«  Doe  0.  Bell,  5  T.  R.  471;  Earle  o. 
Kelly,  21  Calif.  App.  480, 132  Pac.  362; 
Chnton  Wire  Cloth  Co.  p.  Gardner, 
09  lU.  161;  Cramer  v.  Baugher,  130 
Md.  212,  100  AU.  S07;  Faxon  v.  Jonm, 
176  MaK.  138,  57  N.  E.  360;  Ackley  tr. 
Westerrdt,  86  N.  Y.  448;  Phipps  Est 
V.  Tong  Phong,  214  N.  Y.  308,  lOB 
N,  E.  410;  BalUmore  Ac.  R  Co,  V. 
West,  67  Ohio  8t.  161,  49  N.  E.  3**; 
Adams  v.  Dunn,  64  Pa.  Super.  303; 
Grice  V.  Todd,  120  Va.  481,  91  S.  E. 
600;  and  see  24  Cyc  1011.  For  cases 
where  the  inference  whs  rebutted,  see 
Cowell  V.  Snyder,  171  Calif.  291,  162 
Pao.  920;  and  24  Cyc.  1014. 

"American  Distributii^  Co.  o. 
Hayes  Wheel  Co.,  250  Fed.  100,  116; 
Kaufman  v.  Farley  Mfg.  Co.,  78  la. 
679;  Mueller  v.  Betheada  Mina«l 
Spring  Co.,  88  Mich.  390,  50  N.  W. 
310;  Commercial  Wood  &  Cement  Co. 
V.  Northampton  Portland  Cement  Co., 
116  N.  Y.  App.  D.  388, 100  N.  Y.  Supp. 
960;  Taylor  v.  Bannennan,  120  Wis. 
189,  97  N.  W.  918.  Cf,  Stenagoard  v. 
Smith,  43  Minn.  11,  44  N.  W.  669. 
As  to  any  implication  that  the  princi- 
pal  will  continue  to  do  business,  see 
infra,  i  1293. 

"Public    Service    Commiaaioa    c 
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"nie  acceptance  by  a  creditor  of  a  note  payable  in  the  future  im- 
plies a  promise  to  f<H-bear  suit  until  that  day,"  and  whenever  an 
offeree  manifests  by  action  taken,  within  the  knowledge  of  the 
offeror,  an  assent  to  a  proposed  contract,  the  action  will  operate 
as  an  assent  on  the  offeree's  part  to  make  the  promise  requested 
by  the  offeror." 

§  90a.  Acceptance  of  a  docnment  implies  assent  to  its  terms. 

For  the  same  reason,  namely,  that  his  action  uaturaUy  in- 
dicates assent,  where  an  offeree  signs  a  document  though 
in  ignorance  of  its  contents,  he  is  bound  by  its  t^ms.^*  Nor 
is  dgnature  necessary. 

The  acc^tance  of  a  papa-  which  purports  to  be  a  contract 
sufficiently  iudicates  an  assent  to  its  terms  whatever  they 
may  be,  and  it  is  inmiaterial  that  they  are,  in  fact,  unknown.^^ 
This  principle  finds  illustrations  in  several  kinds  of  cases, 
llius  the  grantee  under  a  deed  poll  who  accepts  the  deed  is 
bound,  as  a  promisor^'  to  fulfill  all  undertakings  expressed 
in  the  deed  as  made  by  him."*   And  any  writing  signed  by  one 


WeBtdwBter  St.  Ry.  Co.,  206  N.  Y. 
209,  99  N.  K  636. 

"Baker  o.  Walkv,  U  Exch.  468; 
Ourokee  County  v.  Heroney,  173 
N.  C.  663,  92  S.  E.  616. 

"Springer  e.  Cooper,  11  HI.  App. 
367;  Rogen  p.  Becker-Bnioard  Ma- 
efaine  Co.,  211  Man.  SS9,  98  K.  £.  592; 
Athntic  Pebble  Co.  p.  Ldii^  Valley 
a,  89  N.  J.  L.  336,  98  Atl.  4ia  In 
Scully  p.  Boche,  76  N.  Y.  Miso.  458, 
136  N.  Y.  Supp.  633,  a  tcmant  who  hdd 
onr  hie  term  after  being  notified  that 
imeaaed  rent  would  be  required,  was 
hdd  bound  to  pay  it.  See  also  Eatet- 
m  V,  StereoB  Groetr  Co.,  95  Ark.  421, 
130  8.  W.  541, 105  Ari£.  876, 151 8.  W. 
won,  and  ntpra,  i  22a. 

'*8upra,i3&. 

-  Watkins  v.  Rymill,  10  Q.  B.  D. 

I  178,  188;   RaSel  v.  Clark,  87  Conn. 

S67,  89  AU.   184,  stated  iri/ra,  n.  65, 

ud  Haskina  r.  Young,  89  Conn.  66,  92 

Atl  877. 

"  It  is  not  important  here  to  go  into 


the  diq.  td  question  whether  the 
grantee  can  properly  be  called  a  cov- 
enantor and  be  sued  in  covenant,  or 
whether  his  liability  is  on  a  simple 
contract  for  breach  of  which  asBumpait 
is  the  proper  remedy.  As  to  this  see 
wfra,  i  214. 

» Felker  t>.  Rice,  110  Ark.  70,  161 
S.  W.  162;  Atlanta,  eta.,  Ry.  Co,  v. 
McKinney,  124  Ga.  929,  63  S.  E.  701, 
6  L.  R.  A.  CN.  S.)  436,  110  Am.  St. 
Rep.  215;  Sanitary  District  v.  Chicago 
4c.  Trust  Co.,  278  lU.  529.  116  N.  E. 
161;  Brockmeyer  v.  Sanitary  District, 
118  111.  App.  49;  Sexauer  v.  Wilson, 
136  la.  357, 113  N.  W.  941, 14  L.  R,  A. 
(N.  S.)  185;  Midiwkd  Ry.  Co.  v.  Fisher, 
125  Ind.  19,  24  N.  E.  756,  8  L.  R.  A. 
601,  21  Am.  St.  Rep.  189;  Parish  i>. 
Whitney,  3  Gray,  616;  Nugent  u. 
Riley,  1  Mete.  117,  36  Am.  Dec.  355; 
Hickey  v.  lake  Shore  &c.  R.,  51  Ohio 
St.  40,  36  N.  E.  672,  23  L.  R.  A.  396, 
46  Am.  St.  545.  But  in  Raffei  u.  Clark, 
87  Conn.  567,  571,  89  Atl.  184,  the 
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party  and  orally  assented  to  by  liie  other  binds  both,  except 
BO  far  as  the  Statute  of  Frauds  provides  the  contrary .°*  hx- 
deed  any  written  contract  though  si^ed  by  one  party  aniy, 
binds  the  other  if  he  accepts  the  writing.'^  On  the  same  prin- 
ciple "a  defectively  executed  instrument,  either  a  lease  or  a 
deed,  when  made  by  the  owner,  may  be  enforced  against  him  as 
a  contract  to  make  a  lease  or  deed  for  ihe  reason  that  it  is 
his  contract."  " 

§  90b.  Acceptance  of  telegraph  blank,  bill  of  lading,  ticket  or 
warehouse  receipt. 

So  one  who  writes  a  telegraphic  message  on  a  blank,  offered 


oourt  said:  "No  doubt  the  production 
of  a  recorded  deed  containing  an  as- 
sumption clause  is  sufficitttt  to  estab- 
lish the  penonal  liability  of  the  grantee, 
in  the  absence  of  any  other  UsUiaonj. 
But  when  the  agreement  to  acBume  the 
mortgage  debt  is  denied,  and  there  is 
no  findii^  of  an  antecedent  agree- 
ment to  that  effect,  and  the  delivery 
and  acceptance  of  the  deed  is  undor 
BUoh  circmnfltanceB  aa  do  not  charge 
the  grantee  with  actual  knowledge  of 
the  existence  of  the  awumption  clause, 
and  it  is  not  found  that  he  bad  such 
knowledge,  the  mere  production  of  the 
deed  containing  such  a  clause  is  not 
enough  to  fix  a  perBOnal  liability  for 
the  debt  upon  the  grantee,  llie  prin- 
ciple that  a  party  must  be  presumed 
to  know  the  contents  and  meaning  of 
a  written  instrument  which  he  takes 
as  evidence  of  title,  does  not  extend  bo 
far  as  to  conclusively  impose  on  the 
grantee  of  mortgaged  lands  a  collateral 
personal  liability  for  the  mortgaga 
debt,  founded  upon  a  clause  inserted 
in  the  deed  without  bis  knowledge 
and  expressing  an  agreement  which  he 
has  not  made.  1  Jones  on  Mort^ges 
(6th  ed.),  i738;  Swisher  v.  Pftbner, 
106  111.  App.  432;  Kihner  v.  Smith, 
77  N.  Y.  226,  33  Am.  Rep.  613;  Blass 
V.  Twry,  156  N.  Y.  122,  50  N.  B.  953; 
Demaris  v.  Rodgets,  110  Minn.  49, 
124  N.  W.  467."     The  Connecticut 


court  in  fact  here  was  sununarily  re- 
fonnii^  a  contract.  See  iri/ra,  {  1699. 
Hm  grantee's  acceptance  of  the  deed 
can,  it  seems,  mean  nothing  oth^  than 
assent.  See  ntpra,  j35,  thou^  his 
assmt  mi^t  be  revocable  for  fraud 
or  nustske. 

*■  Sentney  v.  Hutchinson,  etc.,  R.  Co., 
90  Kans.  610,  135  Pac.  678;  Leonard 
IT.  Howard,  67  Or.  203,  135  Fac.  640; 
Branson  v.  CofBn,  108  Mass.  175,  186, 
II  Am.  B«p.  336;  Martin  n.  Drinan, 
128  Mass.  516;  Atlantic  Dock  Co.  v. 
Leavitt,  64  N.  Y.  35, 13  Am.  R^.  5S6; 
Earle  c  New  Brunswick,  38  N.  J.  L. 
47;  Bagerty  v.  Lee,  64  N.  J.  L.  G8(^  25 
Atl.  319,  20  L.  R.  A.  631;  Maynard  v. 
Moore,  76  N.  C.  168;  Hickey  v.  I^ke 
Shore,  etc.,  Ry.  Co.,  61  Oh.  St.  40,  36 
N.  E.  672,  23  L.  R.  A.  396,  46  Am.  St. 
Rep.  645;  West  Vir»nia,  etc.,  Ry.  Co. ». 
McIntiK,  44  W.  Va.  210,  28  S.  £.  696; 
Chloupek  t>.  Perotka,  89  Wis.  651,  62 
N.  W.  637,  46  Am.  St.  Rep.  86S. 

"  Short  V.  KieSer,  142  Rl.  268,  31 
N.  E.  427;  Sellers  v.  Greer,  172  lU. 
549,  50  N.  E.  246,  40  L.  R.  A.  689; 
McPhenon  v.  Fargo,  10  S.  Dak.  611, 
74  N.  W.  1057,  66  Am.  St.  Rep.  723. 

M  Lithograph  Bldg.  Co.  p.  Watt, 
96  Oh.  St.  74,  117  N.  £.  25,  28,  and 
see  Wnt,  {  579,  note  12,  cases  hold- 
ing an  undelivered  deed  is  a  sufficient 
memorandum  under  the  Statute  a£ 
Frauds. 
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by  the  C<»npaiiy,  which  contains  printed  terms  and  condi- 
titais  is  bound  by  them  in  so  far  as  they  are  not  vidations 
of  public jclicy."  The  same  principle  is  applicable  to  writ- 
ings delivered  as  contracts  by  common  carriers.  Therefore, 
s  shipper  who  takes  a  bill  of  lading  or  express  receipt  without 
objection  ahoiild  be  bound  by  the  terms  of  the  contract  of 
shipment  le^bly  stated  in  the  bill,  and  such  is  the  law  of 
Kn^^d,*"  and  of  most  of  the  United  States  where  the  question 
has  arisrai.*^   This  view  has  foimd  expression  in  the  Unifonn 


"Postal  Tdep^  Gable  Go.  e. 
VTxbo^  MM  Fed.  643,  89  C.  C.  A.  585, 
ML.  R.  A.  (N.  S.)  870;  Western Unioa 
TA  Co.  p.  Prerott,  149  Ala.  617,  43 
So.  lOQ;  Western  Unkm  Td.  Co.  v. 
Wudbuim,  113  Gfl.  1017,  3fl  S.  E. 
443,  %  L.  R.  A.  741;  Onmidl  v.  W»- 
tem  UnkKi  Td.  Co.,  113  Mass.  209, 
IS  Am.  Sep.  48S;  Ckment «.  Weeteni 
Unkm  TeL  Co.,  137  Msae.  463;  Jaoob 
r  Wcatem  UnioD  Td.  Co.,  135  Mich. 
600,  9B  N.  W.  402;  Cole  i;.  Weeteni 
Unkm  Td.  Co.,  33  Minn.  227,  22 
K.  W.  386;  Kiley  u.  Western  Onion 
Td.  Co^  109  N.  Y.  231,  16  N.  E.  75; 
Wsteni  UiuoD  Td.  Co.  t>.  Edaall,  63 
To.  668.  In  lUiiioifl,  however,  the 
mder  is  not  bound  by  the  oonditions 
imlas  be  knew  or  MMuted  to  tliem; 
ud  mrae  use  of  the  blank  is  not  suffi- 
cient procrf  of  tfaia.  Western  Union 
TeL  Co.  V.  Lycan,  00  lU.  App.  134; 
Tjta-  o.  Weetwn  Union  Td.  Co.,  60 
U.  421,  14  Am.  R^.  38. 

"Parker  «.  Soutbeaatem  R7.  Co., 
2  C.  P.  D.  416,  at  page  418,  counsel 
for  the  Mpper  sud,  arguendo:  "Thoe 
a  DO  eontract  if  one  partj  means  one 
thing  and  the  other  party  means  some- 
tliing  dae.  Iltere  is  no  eontt/iMi  ad 
Hem."  Bramwdl,  J.,  refdied,  how- 
ever, "Not  so,  one  of  the  parties  may 
■D  cmduct  himsdf  as  to  lead  the  other 
to  bdiere  that  there  was  a  contract." 
And  at  page  122,  MelUsh,  J.,  said,  in 
bis  oinnion,  "  Now  the  i«ason  why  the 
poson  receiving  the  bill  of  lading 
would  be  bound,  seems  to  be  that  in  the 


great  majority  of  eases  penoni  ship- 
ping goods  do  know  that  the  t»U  con- 
tains a  contiact  of  carriage;  and  the 
ship-owner,  or  master  delivering  the 
bill  (rf  lading,  is  entitled  to  assume  that 
the  persm  shipping  the  goods  has  that 
knowledee."  See  also  Acton  r.  Cas- 
tle Mail  Padcete  Co.,  73  L.  T.  Rep.  158. 
«  Cau  p.  Texas  &  Pacific  R.  Co.,  194 
V.  a.  427,  431,  24  Sup.  Ct.  Rep.  663, 
48  L.  Ed.  I0S3;  Louisville,  etc.,  R.  Co. 
V.  Meyer,  78  Ala.  507,  601;  Atlantic, 
etc.,  R.  Co.  V.  Dexter,  60  Fla.  180,  39 
So.  634;  Central  Railroad  &  B.  Co.  p. 
Handkus,  91  Ga.  382,  17  S.  E.  838, 
44  Am.  St.  R^.  37;  MoSaveen  tr. 
Soothem  Ry.  Co.,  109  Ga.  249,  34 
S.  E.  281,  77  Am.  St.  Rep.  371;  Adams 
Expnfls  Co.  0.  Camahao,  29  Ind.  /^ip. 
606,  63  N.  £.  245,  64  N.  E.  647;  Mul- 
Ugan  0.  niinois  Central  Ry.  Co.,  36 
la.  181,  14  Am.  R^.  514;  Louisville, 
etc.,  R.  Co.  t>.  Browulee,  14  Bush,  690; 
Grace  d.  Adams,  100  Maas.  506,  97 
Am.  Dec.  117,  1  Am.  Rep.  131;  Hoad- 
leyv.Northvn  Transportation  Co.,  115 
Mass.  304,  IS  Am.  Rep.  106;  Graves 
D.  Adams  Exinees  Co.,  176  Mass.  280, 
67  N.  E.  462;  McKinney  ■>.  Boston  Ac. 
R.  Co.,  217  Mass.  274,  104  N.  E.  446; 
McMillan  t>.  Michigan  Southern  R. 
Co.,  16  Mioh.  79,  93  Am.  Dec.  208. 
(See  also  Hengetler  11.  Flint,  etc.,  R.  Co., 
125  Midi.  630,  84  N.  W.  1067;  So- 
man D.  National  Express  Co.,  134  Mich. 
16, 95  N.  W.  999) ;  Christenson  B.  Amer- 
ican Express  Co.,  16  Minn.  270, 2  Am. 
Rep.l22;8nidMP.Ad 
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Bills  of  Lading  Act.'*  The  courts  of  a  few  States,  however, 
have  expressed  a  contrary  opinion.  In  Illinois  especially  it 
has  been  held  to  be  a  question  of  fact,  to  be  decided  by  the  jury, 
whether  the  shipper  in  fact  assented  to  the  terms  of  the  bill  of 
lading.'^ 


63  Mo.  376;  (VBryui  v.  Kiimey,  74  Mo. 
125;  Merrill  t>.  American  Expreea  Co., 
62  N.  H.  S14,  SiS;  Belger  v.  Dinsmore, 
51  N.  Y.  166,  10  Am.  Rep.  575;  Kirk- 
Und  V.  Mnsmore,  62  N.  Y.  171, 20  Am. 
Rep.  47S;  Qermania  F^re  Ins.  Co.  p. 
Memphis,  etc.,  R.  Co.,  72  N.  Y.  90, 
29  Am.  Rep.  113;  HiU  v.  Syracuse,  etc., 
E.  Co,,  73  N.  Y.  351,  29  Am.  Rep.  163; 
Hoffman  e.  MetrtqxiliUn  Expre»  Co., 
in  N.  Y.  App.  DiT.  407,  97  N.  Y. 
Supp.  838;  Boyle  v.  Biuh  Terminal  R. 
Co.,  136  N.  Y.  Supp.  355;  Whitehead  v. 
WiImin«ton,  etc.,  R.  Co.,  87  N.  C,  265; 
Cincinnati,  etc.,  R.  Co.  v.  Pontius,  19 
Oh.  St.  221,  2  Am.  Rep.  391;  Farnham 
p.  Camden,  etc.,  R.  Co.,  66  Pa.  63; 
Newbuiier  v.  Howard,  6  Phil.  174, 
(See  also  Crary  t>.  Ldii^  Valley  R.  Co., 
203  Pa.  525,  53  Atl.  363,  69  L.  R.  A. 
815,  93  Am.  St.  Rep.  778);  Merchanta' 
Di^Mtch  Transportation  Co,  v.  Bloch, 
86  Tenc.  392,  6  8.  W.  881,  6  Am.  St. 
Rep.  817;  Ryan  v.  Missouri,  etc.,  Ry. 
Co.,  65  Tex.  13,  57  Am.  Rep.  589. 
(But  Bee  St.  Louis,  etc.,  R.  Co.  n.  Mc- 
Intyre,  36  Tex.  Civ.  App.  399,  82 
S.  W.  346;  Galveeton  &c.  R.  Co.  t>. 
SparliB  (Tex.  Ciy.  App.),  162  S.  W. 
943);  DfivJB  0.  Raihoad,  66  Vt.  290; 
Schaller  p.  Chicago  &  N.  W.  Ry.  Co., 
97  ^is.  31,  71  S.  W.  1042;  UUman 
V.  Chicago  &  N.  W.  R,  Co.,  112  VfiB. 
150,  88  N.  W.  41,  S6  L.  R.  A.  246,  88 
Am.  St.  Rep.  949;  Ross  i>.  Northrup, 
156  Wis.  327,  144  N.  W.  1124. 

"Sec  10.    See  infra,  {1134. 

•*  Baker  n.  Michigan  Southern,  etc., 
R.  Co.,  42  Bl.  73;  lUinois  Central  R. 
Co.  V.  Frankenberg,  54  lU.  88,  5  Am. 
Rep.  92;  American  Merchants'  Ex- 
press Co.  V.  Schier,  55  III.  140.  In  Chi- 
cago  &   Northwestern   R.   v.   Simon, 


100  m.  648,  653,  43  N.  E.  596,  the 
court  said:  "where  a  contract  limiting 
the  liability  of  the  carrier  is  contained 
in  a  bill  of  lading  which,  in  its  entirety, 
constitutes  both  a  receipt  and  a  con- 
tract, the  oTou  is  on  the  carrier  to  show 
the  reatrictions  of  the  common  lia- 
bility were  assented  to  by  the  con- 
Rgnor.  (Field  v.  Chicago  and  Rock 
Island  Railroad  Co.,  71  lU.  458;  Bo». 
cowiti  p.  Adams  Express  Co.,  93  id. 
623.)  And  whether  there  is  such  as- 
sent is  a  question  of  fact.  The  mere 
receivii^  the  bill  of  lading,  without 
notice  of  the  restrictions  therein  oon- 
tsjned,  does  not  amount  to  an  assent 
thereto.  (United  States  Expren  Co. 
tr,  Heunes,  67  Bl.  137;  Anchor  Line  v. 
Dater,,  68  id.  309;  American  Mep- 
chants'  Union  Express  Co.  v.  Schio', 

65  id.  140;  Merdiants'  Dispatch 
Transportation  Co.  u.  Joeating,  89 
id.  152;  B^e  and  Western  Transpor- 
tation Co.  V.  Dater,  91  id.  196.)" 
This  passage  was  quoted  with  ap- 
proval and .  followed  in  Chicago  & 
Northwestern  Ry.  Co.  v.  Calumet 
Stock  Farm,  194  III.  9,  13,  61  N.  E. 
1095,  88  Am,  St.  Rep.  68.  llie  same 
rule  was  applied  in  Plaff  v.  Pacific 
Express  Co.,  251  111.  243,  95  N.  K  . 
1089;  Pereiia  v.  Central  Pac.  R,  Co., 

66  Cal.  92, 4  Pac.  988;  Curtis  v.  United 
Transfer  Co.,  167  Cal,  112,  138  Pac. 
726;  Hill  v.  Adams  Express  Co.,  82 
N.  J.  L.  373,  81  AU.  859;  Wichem  p. 
United  States  Express  Co.,  83  N.  J.  L. 
241,  S3  Atl.  776.  In  Georgia  thou^  for 
most  purposes  assent  to  the  terms  of  the 
bill  of  lading  is  shown  by  the  accept- 
ance of  the  document  without  objec- 
tion, in  order  to  establish  a  limitation 
of  liability  furth^  proof  of  aaeent  is 
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Under  the  Interstate  Commerce  Acts  the  Supreme  Court 
of  the  United  Stat^  has  decided  that  the  Federal  gpvem- 
ment  has  declared  its  purpose  to  exercise  supervision  over 
all  interstate  contracts  of  carriers  and  that,  therefore,  the 
Supreme  Court  will  decide  on  writ  of  error  to  a  State  court 
not  only  the  legality  of  a  carrier's  contract  but  also  whether 
a.  contract  has  been  made  in  fact.  Under  this  ruling  the  court 
has  held  acceptuice  of  a  bill  of  lading  or  receipt  sufScient  to 
create  a  contract,  if  the  formation  of  such  a  contract  is  per- 
mitted by  law,  that  is  if  its  terms  have  been  filed  in  the  sched- 
ules of  the  carrier  with  the  Interstate  Commerce  Commission.'^ 
It  seems  clear,  therefore,  that  jurisdictions  which  previously 
have  held  the  contrary  must  revise  their  rulings,  so  far  as 
interstate  contracts  of  carriage  are  concerned/^  A  contract 
to  pay  freight  may  be  created  in  the  same  way,  not  only  on 
the  part  of  the  shipper  who  first  receives  the  bill  of  lading, 
but,  if  the  document  so  provides,  on  the  part  of  the  consignee 
who  later  recdves  it,  and  gets  the  goods  imder  it."* 


The  Georgia  Code  pro 
vkke  that  a  carriei  may  limit  its  lia- 
bility by  "  express  cwntmct."  The 
qiMBtion,  tha«tore,  where  a  limitation 
of  liability  is  eoncemed,  is  what 
amounta  to  ao  express  contract  within 
the  terms  of  the  code;  and  in  Central 
<a  Georgia  R.  Co.  r.  City  Milk  Co., 
128  G&.  841,  S45,  58  8.  E.  1S7,  the 
court  say:  "The  mere  acceptance  of  b, 
biU  of  lading,  or  a  ticket  which  con- 
tains a  timitatioQ  upon  liability  will 
oat  amount  to  an  express  contract." 
TIk  court,  however,  held  that  when 
tbe  shipper  made  out  for  the  carrier's 
)  a  receipt  which  read — "as 
I  of  company's  bill  of 
lading"  a  charge  was  erroneous  which 
left  to  the  jury  the  question  whether 
the  [dftuitiEF  assented  to  a  particular 
emditioti  in  the  bill  of  lading.  The 
question  should  hare  been — did  he  aa- 
sait  to  adopt  the  conditions  in  the 
bill  of  lading,  whatever  they  might  be. 
M  Adams  Express  Co.  r.  Croninger, 
220  U.  S.  491,  33  Sup,  Ct.  148,  S7  L. 


Ed.  314;  Wetls  Fargo  &  Co.  v.  Nciman- 
Marcus  Co.,  227  U.  S.  469,  33  Sup. 
Ct.  207,  57  L.  Ed.  600.  See  also 
Boston  &  Maine  R.  Co.  v.  Hooker, 
233  U.  S.  97,  34  Sup.  Ct.  Rep.  526,  5S 
L.  Ed.  868,  L.  R.  A.  1915  B.  450; 
and  infra,  H  1073,  1107,  1116. 

**  Spada  f.  Pennsylvania  R.  Co.,  80 
N.  J.  L.  187,  92  Atl.  379,  overruling 
Hill  t>.  Adams  Express  Co.,  82  N.  J.  L. 
373,  81  Atl.  859. 

••  In  New  York,  New  Haven  & 
H.  R.  V.  Sampson,  222  Mass.  311,  313, 
the  court  said:— 

"One  of  the  terms  of  both  the  bills 
of  lading  was:  'Owner  or  consignee 
shall  pay  freight  at  the  rate  herein 
stated,  and  all  other  charges  accruing 
on  said  property,  before  delivery.' 
Tbe  defendant,  as  purchaser  and  holder 
of  the  bills  of  lading,  indorsed  by  the 
consignee,  became  the  owner  of  the 
hay  r^nesented  thereby;  Forbes  v. 
Boston  &  Lowell  R.R.,  133  Msss.  154; 
and  his  acceptance  and  receipt  of  the 
hay  would  warrant,  if  it  did  not  re- 
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The  acceptance  of  goods  consigned  to  him  may  also  indicate 
assent  by  the  consignee  to  pay  the  freight  charges,  thou^ 
he  does  not  see  the  bill  of  lading,  if  he  is  otherwise  infonned 
that  the  goods  are  offered  to  him  only  <m  the  terms  that  he 
assume  payment  of  the  freight."^  Whether  the  same  principle 
is  applicable  to  a  ticket,  depends  onty  upon  the  question  whether 
the  ticket  is  a  mere  check  showing  the  points  between  which 
the  passenger  is  entitled  to  be  carried,  and  does  not  purport 
to  be  a  c<mtract  stating  the  rights  of  the  parties.  If  such  is 
the  true  nature  of  the  ticket,  the  passenger  would  not  be  re- 
quired at  his  peril  to  read  any  stipulatioDs  upon  it.  Much 
might  depend  upon  the  appearance  of  the  ticket  and  the 
nature  of  the  trip  contemplated.^ 

So  the  acceptance  of  a  railroad  pass  inTolvea  assent  to 
conditions  printed  upon  it,  so  far  as  tiiey  are  not  (^posed  to 
public  policy,  irrespective  of  the  acceptor's  knowledge  of  them." 
And  the  taking  of  a  warehouse  receipt  by  a  bailor  binds  him 
as  an  acceptra'  of  the  terms  therein  legibly  stated.'* 


quire,  »  finding  that  he  accepted  the 
Btipulations  contnined  in  the  bills  of 
Uding  and  impliedly  agreed  to  pay  the 
tm^t.  Cox  V.  Cential  Venuont 
R.  R.,  170  Man.  129,  49  N.  E.  97; 
New  York,  N.  H.  A  H.  R.  R.  o.  York 
&  Whitney  Co.,  216  Mass.  36,  102 
N.  E.  366,  and  casee  dted."  See  also 
New  York  Central  4c.  R.  R.  v.  York 
&  Whitney  Co.,  (Mass.  1919)  119 
N.  E.  S66. 

"New  York  Central  &a.  R.  v. 
York  &  Whitn^  Co.,  (Man.  1919) 
119  N.  E.  865;  Penngylvania  R.  d. 
Tltui,  216  N.  Y.  17,  109  N.  E.  857, 
L.  R  A.  1916,  E.  1127,  Ann.  Gas.  1917, 
C.  862;  c/.  Georgia  R.  v.  Southern 
Ferro  Concrete  Co.,  193  Ala.  108,  68 
So.  981,  Ann.  Caa.  1916,  E.  376;  Cen- 
tral R  v.  MacCartney,  68  N.  J.  L.  166, 
173,  62  Atl.  676. 

"In  Fonseoft  *.  Omurd  Steamship 
Co.,  153  Maes.  663,  27  N.  E.  666,  12 
L.  R.  A.  340,  the  court  held  a  pas- 
senger bound  by  the  terms  of  a  steam- 
ship  "contract  ticket"  which  was  cov- 
ered with  print  and  writing  for  the 


greater  part  of  two  large  quarto  pagea. 
Tbe  same  princii^  was  applied  to 
the  csae  of  a  passenger  unaUe  to  read 
in  (yRegan  b.  Cunard  St«ainship  Co., 
160  Man.  356,  35  N.  £.  1070,  39  Am. 
St.  Rep.  484;  and  to  one  who  ooutd 
not  undentand  the  TiViglirih  language 
in  Seoouleky  v.  Oceanic  Steam  Nav. 
Co.,  223  Mas.  465,  112  N.  E.  151. 
See  further  Hood  ».  Anchor  line, 
119181  A.  C.  837;  4  EUiott  on  Rai^ 
roads,  { 1061. 

In  the  deeimona  on  the  subject  be- 
sides the  distinction  taken  in  the  text 
between  a  mere  check  or  token,  and 
a  contract,  there  is  also  obaerrable 
in  some  cases  the  same  reasoning  al- 
luded to  mpra,  in  connection  with  the 
Illinois  decisions  on  Bills  cd  T^^^il^g 
and  td^!raph  blanks;  namdy,  that 
some  evidence  of  assent  other  Uian  the 
acceptance  of  the  document  is  neo- 
essary. 

**  Quimby  v.  Boston  ic  Maine  R  R, 
150  Mass.  366, 23  N.  K  20S,  6  L.  K.  A. 
846. 

"'nuiffiig  V.   Bode,   134  Cal.  260, 
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§  90c.  Qualification  of  principles  of  the  preceding  section. 

Many  courts  qualify  the  principle  just  stated  by  the  further 
principle  that  if  the  terms  of  a  document  are  not  fairly  legible, 
the  acceptance  of  it  does  not  involve  assent  to  its  terms  unless 
they  were  actually  known.^'  This  qualification  is  applicable 
where  the  tenns  are  printed  in  too  fine  type,^*  or  axe  printed 
(HI  liie  back  of  the  document  without  anything  in  the  form 
of  the  document  or  any  reference  on  the  face  to  call  the  ac- 
ceptor's attention  to  the  fact  tiiat  there  are  provisions  on 
the  back,"  or  where  the  light  is  too  dim  to  permit  reading,'^ 
or  where  the  receiver  of  the  document  is  known  to  be  unable 
to  read." 

AH  these  cases  may  be  compared  with  decisions  which  hold 
that  an  illiterate  person  is  bound  by  the  terms  of  a  document 
which  he  signs,  even  though  in  fact  ignorant  of  them,  unless 
he  requires  tJie  document  to  be  read  to  him.'*  If  acceptance 
of  a  document  is  the  equivalent  of  assent,  the  same  rule  should 
q^urentty  be  ^plied  to  ai^  case  where  the  one  receiving 
the  document  was  aware  or  should  have  been  aware  that  there 
woe  terms  and  conditions  upon  it,  whether  these  were  legible 
or  not.  It  may  be  that  the  character  of  the  documents  here 
in  question  and  the  rapidity  of  action  expected  in  the  cases 
idddk  have  arisen  involving  them  may  justify  a  distinction. 
A  railroad  agent  would  probably  not  accede  to  a  request  by 
a  shipper  to  read  aloud  the  terms  of  a  bill  of  ladiag. 

66  F»c  2Sg,  M  L.  R.  A.  774,  86  Am.  Sayles,  87  Fed.  444,  68  U.  S.  App.  18, 

St  Bep.  260.    in  WatUm  v.  RynuO,  32  C.  C.  A.  485. 

10Q.B.D.  178,  the  idaintiS  deposited  "Snider  v.  Adams  Exprces  Co.,  63 

■  nniaee  wiUk  the  defendant  and  re-  Mo.  376,  383;  Blossom  r.  Dodd,  43 

nind  a  reoapt  in  which  were  the  N.  V.  264,  3  Am.  Rep.  701;  Vemts  v. 

wonfa  "subject  to  the  conditions  as  Sweitier,  32  Pa.  208. 

exhibited  upon  the  pranises."     The  "Henderson    v.   Stevenson,    L.  R. 

phintiS  did  not  read  the  receipt,  sun-  2  H.  L.  Sc.  470;  Railroad  Co.  ir.  Man- 

pJ7  takmg  it  sod  putting  it  in  his  poo-  ufocturing  Co.,  16  Wall.  318,  21  L.  Ed. 

bt.  It  was  held  that  the  condition  on  207;  Newell  v.  Smith,  49  Vt.  255. 

die  pranises  were  part  of  tbe  contnot,  "Blossom  v.  Dodd,  43  N.  Y.  264, 

and  Uist  it  was  error  to  leave  to  the  3  Am.  Hep.  701;  Mtidaa  v.  Sherard, 

brj  the  question  whether  the  plaintiff  73  N.  Y.  329,  29  Am.  Rep.  153. 

hid  had  reasonable  notice  <A  the  con-  '*  McKinney  v.  Boston  &  Maine  R., 

ditiona.  217  Maes.  274, 101 N.  £.  446. 

"Bidiardson   e.    Rowntree,    [18941  >•  Supra,  {35. 
A  C.  217;  New  York,  etc.,  R.  Go.  in 
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It  is  necessary  that  an  agreement  have  consideration  in 
order  to  form  a  contract;  consequently  it  is  not  true  that  in 
every  case  acceptance  of  a  paper  purporting  to  contain  an 
agreement  will  form  a  contract.  Thus,  if  goods  have  been 
shipped,  thdr  acceptance  by  the  carrier  creatts  in  the  ab- 
sence of  express  agreement  at  the  time  an  implied  obligation 
involving  certain  liabiMty  by  the  carrier.  TTie  delivery  by 
the  carrier  to  the  shipper  subsequently  and  not  as  part  of 
the  transaction  of  shipment,  of  a  bill  of  lading  or  receipt  con- 
taining terms  which  if  binding  would  HJTniniah  the  carrier's 
liability  without  giving  the  shipper  any  equivalent  for  such 
diminution,  will  not  be  binding."  Even  if  assented  to,  there 
is  no  consideration  for  the  shipper's  agreement.  So  "upon 
a  bailment  of  goods  for  work  and  labor  up(m  them,  the 
contract  between  the  parties  arises  immediately  upon  the  de- 
livery of  the  goods  to  the  bailee;  and  upon  the  completion 
of  the  work  for  which  the  bailment  was  made,  it  is  the  duty 
of  the  bailee  to  return  the  goods  to  the  owner.  He  cannot 
prescribe  the  conditi<His  under  which  he  will  perform  that 
duty.  Notice  by  the  bailee,  with  the  return  of  the  goods, 
or  with  hia  bill  for  the  work  done,  qualifyii^  his  liability  for 
defective  workmanship,  are  terms  of  his  own  dictation.  His 
refusal  to  restore  the  goods  to  the  owner  except  upon  those 
terms  would  be  wrongful.  And  althot^  the  owner  ^ould 
accept  his  goods  with  knowledge  of  the  terms  proposed,  no 
contract  would  arise  therefrom.  The  transaction  would  lack 
the  consideration  necessary  to  support  a  contract."  " 

§  90d.  Printed  notices  on  letter  heads,  catalogues  or  tags. 

The  principle  of  acceptance  by  conduct  may  be  involved 

not  only  when  aU  the  terms  of  a  contract  are  contained  in 

^  Louisvine,  etc.,  R.  Co.  v.  Meyer,  ant's   bill    for   the   work    there   was 

78  Ala.  597;  Gott  v.  Dinemore,  111  printed  the  notice  "all  claima  for  d^ 

Mass.  4S;  Boetwiok  v.  Baltimore  &  O.  ficiency    oi    damage    must    be    made 

R.  Co.,  45  N.   Y.  712;  Guillaume  v.  vithin  three  days  from  date,   other- 

Generol  TranHportation  Co.,  100  N.  Y.  wise  not  allowed."    It  was  held,  thou^ 

49t,  3  N.  E.  489.  broi^t  to  the  knowledge  of  the  manu- 

^  Dale  V.  See,  51  J.  N.  L.  37g,  382,  facturer,  that  it  did  not  bind  him.    See 

18  Atl.  306,  5  L,  R.  A.  583.    In  this  also  Edgar  v.  Breck,  172  Mass.  681, 

case  the  plamtiS  sent  goods  to  the  de-  62  N.  E.  1083. 
fendant  to  be  dyed.    On  the  defend- 


§90(1 


ACCEPTANCE   OF   OFFEBS 


165 


a  vritii^,  but  also  when  it  is  sought  to  import  into  a  con- 
tract a  statement  printed  on  a  letter  heading  or  tag  upon  goods, 
or  in  some  other  paper  delivered  to  the  acceptor.  The  sole 
question  seems  to  be  whether  the  facts  present  a  case  where 
the  person  receiving  the  paper  should  as  a  reasonable  man 
understand  that  it  contained  terms  of  the  contract  which 
be  must  read  at  his  peril,  and  regard  as  part  of  the  proposed 
agceemeat.  The  precise  facts  of  each  case  are  important 
in  reaching  a  conclusion." 


"Id  Anaconda  Copper  Mimng  Co. 
*.  Houston,  107  111.  App.  183,  a  printed 
stipulaljon  above  the  date  line,  but 
beknr  sevoal  written  words  in  a  letter, 
offering  terms  of  sale,  was  hdd  part 
of  the  cODtract  assented  to. 

In  Lwnbeth  Hope  Co.  v.  Brigham, 
170  Mass.  518, 49  N.  E.  1022,  the  words 
"tenna  thirty  days"  printed  on  a  bill 
■mt  to  the  buyer,  and  to  which  the 
buyo"  made  no  objection,  waa  held  to 
constitute  an  eCFeotive  agreenent.  It 
will  be  noticed  in  tliifl  case  that  the  pro- 
Tiaon  waa  for  the  acceptor's  benefit, 
■nee  otherwise  be  would  have  been 
liable  for  the  price  immediately. 

In  Robinson  v.  Merchants'  D&- ' 
^atcb  CompAoy,  45  la.  470,  a  shipping 
receipt  contained  the  printed  state- 
ment at  the  top  "throu^  without 
transfer."  lite  goods  woe  trana- 
fened  and  destjoyed  by  fire  in  ttaaut. 
The  carrier  was  held  liable  in  spite  of 
a  written  clause  exempting  it  from  lia- 
failitr  for  ^^f"  ^  ^-  ^^  ^^  ^  *^ 
same  effect — Stewart  v.  Merchants' 
Ee[m«s  Co.,  47  la.  ^9,  29  Am.  Rep. 
476.  In  Yorston  v.  Brown,  178  Mass. 
103,  S9  N.  £.  664,  an  order  addressed 
to  publishers  for  a  steel  engraving  was 
iatcrpreted  in  the  light  of  printed  mat- 
ter at  the  top  of  the  order.  In  Hadd»- 
way  V.  Port,  35  Mo.  App.  278,  uodei^ 
neath  (he  signature  to  a  contract  there 
was  printed  a  nferenee  to  terms  on  the 
back  of  the  paper.  It  was  held  that 
these  t^ms  formed  part  of  the  con- 
tiact.    In  Bell  V.  Milk,  78  N.  Y.  App. 


IXv.  42,  80  N.  Y.  Supp.  34.  a  seeds- 
man's  cat^ogue  contiuned  a  dia- 
claimw  of  warranty  and  in  each  bag 
of  seeds  there  was  also  a  disclaimer. 
On  the  first  trial  it  was  held  that  the 
diaclaimer  was  to  be  included  in  the 
seller's  offer;  on  retrial,  however, 
evidence  was  allowed  that  the  pur- 
chaser had  not  read  the  disclaimer, 
which  was  in  fine  print.  In  Ross  v. 
Notthrup,  156  Wis,  327,  144  N.  W. 
1124,  shipping  tags  on  packages  of 
seeds  contained  a  statement  printed 
in  red  ink  in  conspicuous  type  that  no 
warranty  express  or  impbed  was  given, 
llie  disclaimer  was  held  effectual. 
On  the  other  band  in  the  following 
cases  a  printed  statement  was  held 
ineffectual.  In  Summers  v.  Hibbard 
Co.,  153  111.  102,  38  N.  E.  889,  46  Am. 
St.  Rep.  872,  there  was  printed  at  the 
top  of  a  letterJiead  "All  sales  sub- 
ject to  strikes  and  accidents."  It  was 
held  that  these  words  were  not  incor- 
porated in  an  offerof  sale  writt^t  there- 
under. A  similar  decision  is  Augusta 
FB4;toty  V.  Mente,  132  Ga.  503,  64 
S.  E.  563.  See  also  Garfield,  etc..  Coal 
Co.  e.  Pennsylvania  Coal,  etc.,  Co.,  199 
Mass.  22,  84  N.  E.  1020.  In  £d^r  v. 
Breck,  172  Man.  581,  S2  N.  E.  1083, 
there  was  a  printed  statement  on  a 
bill  for  certain  bulbs,  to  ihe  effect  that 
the  seller  did  not  warrant.  It  waa 
held  that  whether  or  not  the  accept- 
ance of  such  a  bill  afforded  evidence  of 
an  agreement  to  rescind  an  ori^nal 
executory   ctmtract  containing  a  war- 
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§  90e.  Notices  on  merchandise. 

Attempts  have  been  made  by  manufacturera  to  ^>pl3r  this 
principle  to  sales  of  merchandise  so  as  to  bind  any  purchaser 
by  some  sort  of  contract.  As  between  the  original  parties 
to  a  sale  this  seems  posable.  Thus,  if  the  terms  of  an  agree- 
ment with  the  seller  are  plainly  stan^ed  on  a  machine,  a 
contract  between  the  buyer  and  tJie  seller  to  observe  those 
terms  may  ansa,  when  the  buyer  accepts  delivery  of  the  mar 
chine.**   But  whether  a  statement  so  printed  upon  a  machine 

nnty,  it  vas  at  leaat  not  concluaiTe  ten  offer  was  cteu,  and  did  not  nfer 
to  the  ptiat,  said  that  if  an  issue  had 
been  nuaed  upon  the  trial  whether 
the  print  formed  part  of  the  proposal 
tliat  isue  would  hare  pnaented  a 
question  erf  fact  for  the  jmy;  bat  that 
it  oould  not  be  said  aa  matter  ol  law 
that  an  offer  expraned  in  clear  tenns 
was  qualified  b^  matter  tainted  in 
small  type  at  the  top  or  bottom  of  of- 
fice stationeiy.  Cf.  Foel  c.  Brunswick- 
Balke-CoUender  Co.,  216  N.  Y.  81(^ 
110  N.  E.  619. 

■>  Henry  v.  A.  B.  Dick  Co.,  224  U.  & 
I,  14,  66  L.  Ed.  646,  32  8up.  Ct.  Bep. 
364.  In  this  case  a  patented  ma- 
chine was  sold  and  there  was  at- 
tached thereto  the  following  printed 
etatement: 

"This  matdtine  ia  sold  by  the  A.  R 
Dick  Co.  with  the  license  Retriotion 
that  it  may  be  used  only  with  the  ateiw 
dl  paper,  ink  and  other  supplies  made 
by  A.  B.  Dick  Company,  Chicago, 
U.  S.  A."  Tie  court  said  (at  page  14} 
"that  the  lieense  agreement  consti- 
tutes a  contract  not  to  use  the  machine 
in  a  prohitnted  manner,  is  plain." 
To  the  same  effect,  see  Heaton-Penin- 
sular  Button-Fastener  Co.  p.  Eureka 
Specialty  Co.,  77  Fed.  288,  291,  25 
C.  C.  A.  267,  36  L.  R.  A.  728.  In  these 
oaeea  it  was  primarily  held  that  the 
defendants  were  guilty  of  an  in- 
fringemokt  of  patent.  Cp.  Baua-  e. 
CDonnell,  229  U.  8. 1,  67  L.  Ed.  1041, 
33  Sup.  Ct.  Rep.  616,  and  see  Boston 
Store  B.  American  Graphophone  Co., 


In  Ramaley  s.  Leland,  6  Rob.  (N.  Y.) 
368,  a  printed  notice  on  the  top  of  each 
page  of  a  hotel  register  disclaiming  Ua- 
bility  for  valuables  not  deponted  in 
the  offioe  aaf  e,  did  not  tand  the  guests 
who  signed  the  book,  unless  their  at- 
tention was  called  to  it.  In  Tichnor 
r.  Bart,  63  Minn.  407,  64  N.  W.  369,  a 
printed  pnmpfiabm  was  hdd  not  incor- 
porated in  a  contract  to  gubscxibe  to  a 
book  to  which  the  prospectus  related 
unkas  the  proqiectus  waa  handed  to  the 
subscriber  or  he  knew  of  its  contents. 
In  B.  P.  Sturtevant  Company  o.  C^re- 
ptwA  Film  Co.,  216  N.  Y.  199,  110 
N.  E.  440,  an  offer  for  a  contract 
contained  the  following  stateokent 
.  printedatthebottomof thestationery: 
"All  agreements  are  contingent  upon 
strikes,  fire,  acddatts  or  delays  be- 
yond our  oontroL  All  prices  bi«  sub- 
ject to  change  without  notice,  and  all 
contracts  and  ordera  taken  are  sub- 
ject to  the  approval  of  the  executive 
<^oe  at  Hyde  Park,  Mass."  It  was 
contended  that  an  acceptance  of  the 
offer  did  not  create  a  contract  because 
no  confirmation  had  been  given  by  the 
executive  office  at  Hyde  Park.  Tba 
point  was  rtused  for  die  first  time  in  the 
appellate  court  and  that  court,  ob- 
BO-ving  that  ttie  print  was  fine,  that 
the  first  typewritten  numeral  indicating 
the  page  number  of  the  tetter  was 
trfpewritten  over  the  printed  matter; 
uid  that  the  language  of  Hie  typewrit- 
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or  book  can  create  a  ccmtract  betveen  any  subsequent  purchase 
of  the  article  and  the  original  seller,  seems  very  doubtful.'^ 
There  would  seem,  however,  no  difficulty  in  the  seller's  making 
a  general  o£Fer  to  all  the  world  in  this  way,  to  be  accepted 
by  taking  ownership  in  the  property,  provided  consideration 
could  be  found  for  the  laromise  of  the  purchaser,  and  also 
such  communication  to  the  promisee  as  is  necessary  for  a 
contract.**  If  the  ultimate  purchase  is  not  from  the  offeror,' 
but  from  one  who  has  acquired  from  him  absolute  and  un- 
qualified ownership,  it  would  seem  imposmble  to  treat  the 
purchase  of  the  property  as  consideration  for  a  promise  of 
the  punJiaser  to  the  original  seller,  unless  at  least  the  facts 
warranted  the  assumption  that  the  immediate  seller  demanded 
as  part  of  the  consideration  of  the  sale  a  promise  to  the  oripnal 
seller, — an  improbable  case.**  Further,  lack  of  conununication 
to  the  original  seller  would  prohibit  any  implication  of  a  promise 
to  him.  It  may,  however  be  urged  that  there  is  fairly  to 
be  inferred  a  promise  from  the  ultimate  buyer  to  the  person 
from  whom  he  bought  that  the  buyer  would  comply  with 
the  tenns  stamped  or  printed  upon  the  goods ;  that  the  promise 
was  for  the  benefit  of  the  original  seller  and  enforceable  by 
him.  If  the  ultimate  seller  is,  and  is  known  by  the  buyer  to 
be  under  a  duty  to  the  original  seller  to  make  such  a  baigain 
for  his  benefit,  the  inference  that  such  a  contract  was  proposed 
when  tlte  goods  were  offered  for  sale  might  be  a  fair  one; 

346  U.  8.  8,  62  L.  Ed.  551,  38  Sup.  Ct  dot  license  agreement  oontrollii^  the 

3S7.  eubaequent  eaiee  of  the  book."    It  is 

"  In  Bobbs-Menill  v.  Straus,  210  to  be  noticed  that  the  words  printed 

V.  S.  339,  28  Sup.  Ct.  722,  52  L.  Ed.  in  the  book  do  not  purport  to  be  words 

1066,  the  fcrikiwiug  notice  was  ininted  of  agreement  but  simply  limitation  of 

at  the  beginning  of  a  book:  "I^  price  authority.    In  McGruther  i>.  Pit«her, 

of  this  book  at  retail  ia  one  dolkr  net.  [19011  2   Ch.  306,  the  question  was 

No  dnkr  is  licensed  to  Bdl  it  at  a  leaa  squaiely  raised  and  the  Court  of  Ap- 

price,  and  a  sale  at  a  less  price  will  be  p«al  hdd  that  the  sub-purchaaer  did 

treated  as  an  infiingHnent  of  the  copy-  not  by  purchasing,  bind  ^im—if  not 

tight."     The   plaintiff   broo^t  suit  to  res^  except  on  the  printed  con- 

for  infiingeBient  ei  copyright  apinst  ditiona.    The  legality  of  such  contracts 

tlie  defendant,   a  mb-vendee.     Tite  if  made  is  not  here  under  diaoucaion, 

quatioD  of  whether  a  contract  could  Aa  to  thia,  see  infra,  1 1649. 

be  mode  out  was  not  diacuaeed,  the  "  See  *upra,  H  24,  70^  71. 

eoDTt  saying  (page  350):  "There  is  no  "As  to  a  contract  of  Uiia  sort,  aee 

dnm  in  thiaoaoe  of  contract  limitation,  u^ro,  {  114. 
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but  if  the  ultimate  buyer  has  no  reason  to  suppoee'that  his 
seller  has  any  interest  in  the  words  stamped  or  printed  by  the 
original  seller,  there  seems  little  reason  to  infa*  that  an  off^ 
is  either  made  or  accepted. 


r 


§  91.  When  sflence  and  inaction  may  amount  to  assent. 

Generally  speaking  an  oSene  has  a  right  to  make  no  reply 
to  offers,  and  hia  silence  and  inaction  cannot  be  construed  as 
an  assent  to  the  offer^" 

But  the  relations  between  the  parties  may  have  been 
such  as  to  have  justified  the  (^eror  in  expecting  a  reply." 
Or  the  offeree  may  have  come  under  a  duty  either  to 
return  money  or  property  in  his  possession  belon^g  to  the 


»•  Barton  v.  London  &  N.  W.  Ry. 
Co.,  24  Q.  B.  D.  77;  Baltimore  & 
L.  Ry.  Co.  D.  Sted  Rail  Supply  Co., 
123  Fed.  666,  59  C.  C.  A.  419;  'Htcomb 
p.  United  States,  14  Ct.  CI.  263;  Hofaba 
V.  Massaaoit  Whip  Co.,  1S8  Mass.  104, 
33  N.  E.  496;  Grice  f.  Noble,  69  Mich. 
515,  523,  26  N.  W.  688;  Preecott  «. 
Jonw,  69  N.  H.  306,  41  Atl.  362; 
Dmcker  v.  Oppenheimer,  165  N.  Y.  8. 
284;  Carnahan  Mfg.  Co,  v.  Beebe- 
Bowles  Co.,  80  Oreg.  124,  166  Pac. 
584 ;  Koy tl  Iwninmee  Co.  v.  Beatty,  1 19 
Pa.  6, 12  Atl.  607,  4  Am.  St.  Rep.  622; 
Berg  Co.  V.  Thomas  A  Son  Co.,  256 
Pa.  684,  100  Ad.  951;  RuUedge  i>. 
Greenwood,  2  DesBauB,  389,  401 ;  Ray- 
sor  V.  Berkeley  Co.,  26  S.  C.  610,  2 
S.  E.   119. 

In  Freaoott  v.  Jones,  vtpn,  the  court 
said:  "It  is  well  settled  that  'a  p«ily 
cannot,  by  the  wording  of  hia  oBa, 
turn  the  absence  of  communication  of 
acceptance  into  an  acceptance,  and 
compel  the  recipient  of  his  offer  to  re- 
fuse it  at  the  peril  of  bdng  held  to  have 
accepted  it."  Clark,  Cont.  31,  32 
'A  person  in  under  no  obligation  to  do 
or  say  anything  concerning  a  propoei- 
tioD  which  he  does  not  choose  to  ao- 
cept.  There  muBt  be  actiuJ  acceptance 
or  there  is  no  contract.'  More  v.  In- 
surance Co.,  130  N.  Y.  S37,  647,  29  N. 


E.  757.  And  to  constitute  ae/OBptaxtise, 
'there  must  be  words,  writen  or  spo- 
ken, or  some  other  overt  act.'  Bish. 
Cont.,  B.  320,  and  authorities  cit«d." 
See  also  Wiedemann  v.  Walp<rfe, 
[18911  2  Q,  B.  634. 

"  In  Hobbe  i>.  Massasoit  Whip  Co., 
168  MuB.  194,  33  N.  E.  496,  goods 
had  been  sent  four  or  five  times  before 
the  occasion  in  question  and  had  been 
accepted  and  paid  for  by  the  buyer. 
The  testimony  warranted  the  conclu- 
sion that  there  was  a  standing  offer  to 
the  seller  for  aU  goods  of  a  certain  de- 
scription which  the  seller  should  ship. 
The  court  held  that  a  duty  was  im- 
poeed  on  the  buyer  to  act  in  regacd  to 
goods  sent  by  the  seller,  and  that  the 
buyer's  silenoe  coupled  with  the  reten- 
tion of  the  goods  for  more  than  a  rear- 
Bonable  time  might  be  found  by  the 
jury  to  warrant  the  seller  in  assuming 
that  they  were  accepted.  In  Drucker 
0.  Oppenheimer,  166  N.  Y.  S.  284,  the 
defendante,  after  previous  negotiations 
with  the  plaintiffs  sent  them  duplimte 
Bigned  written  drafts  of  a  oontract. 
The  plaintiffs  altered  colaiii  dates, 
kept  one  oopy  and  returned  the  other 
with  their  signature  to  the  defendants, 
who  put  it  in  their  safe  and  made  no 
reply.  The  court  held  that  the  reten- 
tion of  the  paper  without  objection 
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offenn-,**  or  to  accept  aa  offer  for  its  purchase.  In  such  a 
case,  silence  and  failure  to  return  the  property  will  amount  to* 
aa  assent  to  buy  it.  The  most  frequent  illustration  of  this 
is  in  contracts  or  (^ers  to  sell  on  approval.  The  approval 
of  the  buyer  is  in  terms  made  a  condition  precedent  to  the 
traosfer  of  the  title.  But,  if  the  buyer  retains  the  goods  be- 
yond a  reasonable  time,  this  of  itself  operates  as  an  assent 
to  take  title.*'  Similarly  when  property  is  sent  to  another 
thau^  not  ordered  but  under  such  circumstances  tiiat  the 
latter  knows  that  payment  is  expected,  the  silent  acceptance  \ 
of  the  property  is  in  effect  an  assent  to  the  offer  of  sale  implied 
by  the  sending  of  the  property.'"  A  common  illustration  of 
this  principle  is  where  newspapers  or  periodicals  are  sent 
to  <me  who  has  not  subscribed  to  them,  or  whose  subscription 
But  it  is  necessary  for  the  plaintiff  to  prove  that 
parties  diaapeed  and  if  any  contnuit 
had  been  made  it  was  subsequently 
repudiated  by  tiiem  both.  Thereafter 
the  idaintifFB,  the  sellen,  requested  the 
defendants  to  send  cash  draft  by  re- 
turn mail  or  return  the  goods  at  once. 
Nothing  more  was  heard  by  the  plain- 
tiffs until  more  ihaa  a  month  lata' 
when  they  were  notified  by  the  railroad 
company  that  the  goods  had  been  re- 
turned. The  court  held  that  the  jury- 
were  warranted  in  finding  that  the  neg- 
lect of  the  duty  to  return,  implied  aa 
acceptance  erf  the  alternative  offer  to 
sell.  It  is  difficult  to  find,  howera, 
any  duty  to  return.  Doubtless  the 
defendants  wa«  bound  to  surrender 
the  goods  on  request,  but  if  it  be  as- 
sumed as  a  fact  that  the  goods  had 
been  sent  without  an  agreement  on  the 
part  of  the  defendant  either  to  keep  or 
return  them,  it  seems  hard  to  discover 
any  ground  for  impoung  a  duty  for 
prompt  return  upon  the  defendant. 

"  Harris  v.  Lumber  Co.,  07  Ga.  46S, 
25  N.  £.  519;  Garst  v.  Harris,  177  Mass. 
72,  58  N.  E.  174;  Wattera  v.  Gleodeii- 
niog,  87  Wis.  250,  58  N.  W.  401.  See 
^90  Pignataro  v.  Gilroy,  [19191 1  K.  B. 
450. 
■*In  the  following  cases,  one  who 


onJd  not  amount  to 

But  this  seems  open  to  question. 

"Prrfared    Acddent   Ins.    Co.    v. 
Stcne,  01  Kans.  48,  58  Pac.  9S6. 

'Moss  E.  Sweet,  IS  Q.  B.  493;  Re 
Downing  Paper  Co.,  147  Fed.  S68; 
Mowbray  p.  Cady,  40  Iowa,  601,  606; 
T^ana  v.  Machine  Co.,  97  Mich.  166, 
M  N.  W.  356;  Columbia  Rolling  MiU 
Co.  p.  Beckett  Foundry  Co.,  65  N.  J.  L. 
3ei,  26  Ad.  888;  BuUer  v.  School  Dis- 
trict, IW  Pa.  St.  351,  24  Ati.  308; 
Washington  p.  Johnson,  7  Humph.  468. 
See  abo  Hidmian  p.  Schimp,  109  Pa. 
A.  16;  Keder  i'.  Jaoofaa,  87  Wis.  54S, 
S8  N.  W.  1107;  cp.  Hunt  t>.  Wymon, 
lOOHaw.  108,  200;  Wartman  v.  Breed, 
U7  Uass.  18;  Springfield  Engine  Stop 
Co.  f.  Sharp,  184  Maw.  266,  68  N.  £. 
2»;  Kahn  v.  Klabunde,  fiO  Wis.  236, 
e  N.  W.  888.  Retention  after  an  in- 
conclusive expression  of  disapproval  for 
'  the  remainder  of  the  period  originally 
'  gireQ  for  tiial  will  not,  however,  oper- 
ate as  an  acc^tance  of  the  property. 
Hiis  r.  Mortimer,  1  B.  &  P.  N.  R.  257. 
hi  Wheeler  v.  Klaholt,  178  Mass.  lit, 
a  N.  E.  756,  the  prindpie  seems  to 
btn  been  pressed  too  far, '  There, 
pods  wt>«  aent  on  the  supposition 
tUt  a  batpin  bad  been  made  but  the 
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the  periodical  was  actually  received  by  the  defendant.**  For 
the  same  reason  there  may  often  be  a  duty  to  speak  in  order 
to  escape  the  inference  of  a  promise  to  pay  for  beneficial  services 
which  are  rendered  to  another  with  this  consent,  whether  the 
consent  is  implied  from  a  request  or  merely  from  his  ac- 
quiescence. The  ordinary  implication  is  that  the  services  are  to 
be  paid  for  at  their  fair  value."  This  inference  is  not  usually 
drawn,  however,  where  services  are  rendered  another  by  a  near 
relative,  especially  if  he  is  livii^  as  a  member  of  the  same 
family.**   Even  though  tiiere  is  no  blood  relation  between  the 


thus  leodvad  p^iera  or  periodicals  was 
held  to  be  liable.  Weatherby  n.  But- 
ham,  5  C.  ft  P.  22S;  Aostin  v.  Butbc, 
1S0  Mo.  App.  286,  137  8.  W.  618; 
Fogg  p.  Portsmouth  Atheneum,  44 
N.  H.  115,  82  Am.  Dec.  191;  Goodland 
tr.  LeCiair,  78  Wis.  176,  47  N.  W.  268. 
Bee  also  Legal  Nens  Pub.  Co.  c 
George  C.  KoiBpel  Cigar  Co.,  (Mimi. 
1919),  172  N.  W.  317. 

•*  Shoemaker  v.  Roberts,  l(Q  Iowa, 
681,  72  N.  W.  776.  Proof  of  proper 
mailing  is,  however,  evidence  that  it 
was  received.  Legal  News  Pub.  Co.  v. 
George  C.  Knispel  Cigar  Co.,  (Miim. 
1919),  172  N.  W.  817. 

*i  Hughes  o.  Dundee  Mortgage,  etc., 
Co.,  21  Fed.  169;  Hood  v.  League,  102 
Ala.  228,  14  So.  572;  Tyson  b.  Thomp- 
BOn,  195  Ala.  230,  70  So.  649;  Lewis  v. 
Meginnis,  30  Fla.  419,  12  So.  19; 
Hunt  «.  OBbom,  40  Ind.  App.  646,  82 
N.  E.  933;  Weston  f.  Davis,  24  Me. 
374;  Wadleigh  o.  Katahdin  Pulp  & 
Paper  Co.,  116  Me.  107,  100  Atl.  150; 
Emery  o.  Cobbey,  27  Neb.  621,  43 
N.  W.  410;  Hill  v.  Can,  (N.  H.  1917), 
101  Atl.  S2S;  Kisa-  v.  HoUaday,  29 
Or  338,  45  Pac.  759;  Ingram  p.  Baeye, 
67  Or.  257,  135  Pac.  883;  Moyer'a  Ap- 
peal, 112  Pa.  St.  290,  3  Atl.  811; 
Jones  s.  CampbeU,  (Vt.  1917),  102 
Atl.  102;  MiUer  v.  Tracy,  86  Wis.  330, 
66  N.  W.  666;  Wojahn  o.  Nat.  Utuon 
Bank,  144  Wis.  646,  129  N.  W.  1068. 

•■  Leaaley  v.  Pond,  (AU.  1917),  7fi 
So,  298;  Ho(9;  tp.  Laster,  S6  Ark.  382, 


19  8.  W.  975;  Crane  v.  Derrick,  157 
Cal.  667,  109  Pae.  31;  Walker  o.  Tay- 
lor, 28  Colo.  233,  64  Pac.  192;  Hudson 
V.  Hudson,  90  Ga.  681,  16  S.  E.  349; 
Howard  ».  Randolph,  134  Ga.  691. 
68  B.  E.  586,  29  L.  R.  A.  (N.  S.)  294; 
lYeeman  v.  Freeman,  66  111.  106; 
Collar  ti.  I^tteraon,  137  111.  403,  27 
N.  K  604;  No^  r.  Gannon,  198  HI. 
219,  64  N.  E.  1000;  People  v.  Porter, 
3S7  m.  401,  123  N.  E.  59;  HiU  o.  Hill, 
121  Ind.  265,  23  N.  E.  87;  McGarvy  v. 
Roods,  73  Iowa,  363,  35  N.  W.  488; 
Wyley  v.  BuU,  41  Eans.  206,  20  Pac 
865;  Farley  p.  Stacy,  177  Ky.  109,  197 
S.  W.  636;  Armstrong's  Adm.  e.  Sban- 
non,  177  Ky.  547,  197  8.  W.  950;  Mu<- 
pie  V.  Morse,  180  Ma».  608,  62  N.  E. 
966;  Harris  p.  Smith,  79  Mich.  64,  4A 
N.  W.  169,  6  L.  R.  A.  702;  Lillard  ». 
Wilson,  178  Mo.  145,  77  8.  W.  74; 
BeU  D.  Rice,  60  Neb.  647,  70  N.  W.  25; 
Page  p.  Page,  73  N.  H.  305, 61  Atl.  366; 
DiabTOw  t>.  Duraud,  54  N.  J.  L.  343, 
24  Ad.  545,  33  Am.  St.  Rep.  678; 
Williams  v.  Hutchinson,  3  N.  Y.  31% 
53  Am.  Dec.  301;  StallingB  v.  EDi^ 
136  N.  C.  69,  ^  S.  E.  648;  Insram  v. 
Bosye,  67  Greg.  257,  136  Pao.  883; 
Houck's  Executors  d.  Houok,  SQ  Ptk 
St.  562;  Dash  v.  Inabinet,  63  S.  C.  382; 
31  8.  E.  297;  Gorr^  v.  Taylor,  107 
Tenn.  568,  64  S.  W.  8SS;  Aodrus  •. 
Foster,  17  Vt.  566;  Jackson's  Admr. 
p.  Jackstm,  96  Va.  165,  81  8.  B.  78; 
Hodge  V.  Hodge,  47  Wash.  106,  91 
Pao.  764,  a  L.  R.  A.  (N.  S.)  873; 
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parties,  if  the  services  are  rendered  by  one  who  has  been  adopted 
aa  a  member  of  the  household,  there  will  also  ordinarily  be  no 
inference  of  a  promise  to  pay.'*  It  should  be  observed,  more- 
over, that  the  rendition  of  services  is  an  ambiguous  act.  It 
may  be  for  other  reasons  than  membership  in  a  common  family, 
tire  intention  of  the  person  rendering  them  to  do  so  gratui- 
tously and,  if  so,  no  recovery  can  be  had,'^  It  is  better  to  deal 
with  each  case  as  one  of  fact,  the  question  being  whether 
BD  inference  of  a  promise  is  fairly  warranted  by  the  facts; 
but  it  is  at  least  clear  as  matter  of  law  that  silence  and  total 
inaction  of  tJie  defoidant  may  operate  as  assent  to  the  forma- 
Uon  of  a  contract.  Generally  taking  the  benefit  of  the  serv- 
ices wiU  involve  some  action  on  his  part  indicatii^  assent,  but 
a  atuation  is  perfectly  possible  where  though  he  has  knowl- 
edge of  them,  he  neither  speaks  nor  acts. 

§  91a.  Silent  inaction  wiOi  intent  to  accept 

Even  where  there  is  no  duty  to  speak,  a  line  of  argumoit, 
which  has  not  been  formally  stated  in  the  cases,  may  be  ad- 
vanced to  indicate  that  mere  silence  though  unaccompanied  by 

Cuin  9.  Cum,  40  W.  Va.  138,  20  8.  E.  ••  Hughw  v.  Dundee  Mortgage,  etc., 

9lO;BoBtwiak(i.Boetwick,7IWiB.273,  Co.,  21  Fed.  169;  ObIbt  f.  Hobbe,  33 

37  N.  W.  405.  Ark.  215;  Levy  t>.  GiUia,  1  Pennewill, 

"  Hogg  D.  t«8t«r,  56  Ark.  382,  IB  119,  39  AU.  786;  Dunlap  t>.  Allen,  90 

S.  W.  976;  Stock  e.  Stolta,  137  lU.  HI.  108;  Evans  v.  Henry,  6ft  lU.  App. 

3*9,  27  N.  E.  60*;  Walker  o.  Taylor,  144;  St.  Joeeph's  Orphan  Society  e. 

28  Colo.  233,  64  Pac.  192;  Reeves'  Wolpert,80Ky.a6;8imonv.'nptoii,21 

Estate  e.    Moore,  4  Ind.  App.  49^  Ky.  Law,  167,  50  S.  W.  1106;  Ayland 

31  N.  E.  44;  McClure  n.  Leoi,  40  Ind.  v.  Rice,  23  la.  Ann.  75;  Sandetson  v. 

App.  56,  80  N.  E.  088;  Smith  o.  John-  Brown,  57  Me.  308;  Brown  t>.  Tuttle, 

son,  45  lom,  306;  Wyley  e.  Bull,  41  80  Me.  162,  13  Atl.  583;  Sheperd  v. 

Kan.  206,  20  F&o.  855;  livin^ton  v.  Young,  Admr.,  8  Gray,  162,  69  Am. 

HamiDOnd,  162  Mass.  375,  38  N.  E.  Dec.242;acottev.Churchof St. Anne, 

gS8;    KiKfagaWMT    t.    Rodick,    170  60  Mich.  552,  27  N.  W.  682;  Kerr  o. 

M^  6*3,  49  N.  E.  1015  {(^.  Wirth  Cusenbary,  60  Mo.  App.  658  (but  see 

w.  Kodin,  191  Mav.  61,  77  N.  E.  641);  Hay  v.  Walker,  65  Mo.  17);  Potter  v. 

AndniB  n.  ToeUa,  17  Vt.  656;  Jones  v.  Carpenter,  76  N.  Y.  157;  Pickslay  d. 

Cto^ibdl    (Vt.  1917),  102  Atl   102;  Starr,  76  Hun,  10,  27  N.  Y.  Supp.  616; 

Martin  r.  Martin's  Estate,  108  Wis.  Swires  v.  Parsons,  6  Watts  A  Serg.  357; 

2S4,  M  N.  W.  439,  81  Am.  St.  Rep.  Gross  i>.  CadweU,  4  Wash.  670,  30 

806.    Tbe  cases  are  fully  cdkcted  in  Pac.  1052.    See  Kaufman  Advertising 

nottt  to  II  L.  R.  A.  (N.  8.)  873,  and  Agency  v.    SneUenbui^    43   N.  Y. 

133  Am.  St.  Bep.  248.  Misc.  317,  88  N.  Y.  Supp.  199. 
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any  act,  may  amount  to  an  acceptance  if  the  offeror  requested 
that  mode  of  indicating  assent,  and  assent  was  intended  by 
tiie  offeree^  'When  an  offer  is  made  to  one  who  remiuns  silent, 
the  ^ence  may  be  due  to  a  variety  of  causes.  It  is  clear  that, 
whatever  may  have  been  the  offeree's  state  of  mind,  no  con- 
tract can  be  made  imless  the  offer  stated  that  the  offeror  would 
assume  assent  in  case  the  offa^e  made  no  r^ly.  But  if  the 
offer  does  so  state,  the  offeree's  silence  is  ambiguous,  and  may 
doubtless  be  shown  not  to  have  meant  assent."  Cert^nly  the 
offeree  has  the  right  to  keep  silent  if  he  chooees  without  thereby 
becoming  charged  with  a  contract.  But  it  is  at  least  possible 
'hat  he  did  mean  assent,  and  if  in  fact  this  was  his  meaning, 
there  is  good  reason  for  ui^ii^  that  a  contract  has  been  formed. 
It  may  be  replied  that  mere  non-feasance  ought  not  to  be 
sufficient  to  amount  to  an  acceptance,  but  clearly  non-feasance 
may  be  enough  to  constitute  both  acceptance  and  considera- 
tion for  a  unilateral  contract.  An  oSer  of  forbearance  is  a 
common  illustration  of  this.'**  And  the  forbearance  requested 
may  be  forbearance  to  speak  as  well  as  forbearance  to  do  any 
other  act.  Where  forbearance  is  requested  as  conaderation 
for  a  unilateral  contoact,  it  would  always  be  open  to  proof  that 
the  forbearance  was  given  not  as  an  acceptance  .but  from  other 
motives.  The  mtuation  seems  essentially  similar  where  the 
offer  contemplates  a  bilateral  contract,  provided  the  offeree's 
silence,  imder  the  circumstances,  might  indicate  assent  to 
a  reasonable  man.  Such  silence  would  not  establish  a  contract 
unless  the  silent  offeree  meant  his  silence  to  indicate  assent. 
But  if  the  two  facts  concurred  that  Ibe  offeror  authorized 
silence  as  a  means  of  indicating  assent  and  the  offeree  so  in- 
tended it,  every  reqiurement  for  the  formation  of  contracts 
seems  satisfied.  It  is  even  possible  that  if  the  situation  for 
any  reason  is  such  that  a  reasonable  person  would  construe 
silence  as  necessarily  indicatii^  assent,  one  who  keeps  ^ent, 
knowing  that  his  silence  will  be  misinterpreted,  should  not 
be  allowed  to  deny  tiie  natural  interpretation  of  his  conduct, 
thoi^  he  has  not  given  rise  to  the  circumstances  which  make 
it  a  natur^  intrapretation.*^   His  inherent  right  to  do  nothing 

"•  See  SS  M,  95.  "  See  for  an  instanoe  of  this  sor^ 

"  See  infra,  f  130.  «rt/ra,  {  278.  Cf.  oaaea  M^ra,  (  93. 
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"without  thereby  subjectu^  hiioeelf  to  liability  should  give  way 
-when  it  is  apparent  to  him  that  by  a  word  he  can  previesit 
a  damagjng  misconception,  even  tf  he  is  not  otherwise  a 
responfflble  cause  of  tiiat  misconc^tion,'" 

^  92.  Wahrer  of  defect  in  acceptance.  ' 

It  has  sometimes  been  su^ested  that  a  defect  in  an  accept- 
ance might  be  "waived  "  by  the  offeror.**  If  what  is  meant 
by  this  is  merely  that  the  offeror  may  accept  a  counter-offer 
by  tbe  offeree,  which,  t^  reason  of  delay,  or  the  addition  or 
change  of  terms  ftuled  of  being  an  acceptance  of  the  original 
offer,  no  fault  can  be  found;  but  if,  as  sesma  to  be  the  case, 
t^e  meaning  is  that  the  offeror  may  at  his  option  assert  either 
tiiat  there  has  not  been  a  valid  acceptance  and  hence  a  con- 
tract because  of  some  defect,  or  that  ^ere  has  been  a  contract 
made  because  he  is  willing  to  disregard  the  defect  in  l^e  ac- 
ceptance, and  that  this  option  on  the  part  of  the  offeror  may 
be  exercised  without  communication  with  the  offeree,  a  vital 
principle  of  the  law  of  contracts  is  violated.  Nothing  is  more 
fmidamental  than  that  in  bilateral  contracts  both  parties 
must  be  boimd,  or  neither;  and  that  in  unilateral  contracts, 
the  performance  requested  must  be  simultaneous  with  the 
creation  of  any  obligation  on  the  part  of  the  promisor.  To 
allow  a  waiver  of  a  defect  of  an  acceptance  is  virtually  to  say 

■■  In  CftTantKl^  v.  J>.  W.  Ranlet  Co.,        failnw  nf  tl»»  plaintiffa  tn  H^ly      'Hie 

229  Maw.  366,  118  N.  K  660,  follow-  pay,  onder  all  the  ciicumatances,  were 

ing  previous  negotiationa  a  memoran-  to  say  whetho'  the  plaintiffa'  aileaoe 

dmn  <4  aale  wu  aent  to  tbe  boyer  amounted  to  an  aaaent."    The  Swiss 

irtticfa,   afts  stating    the    terms    d  Code  of  Obligations  pTOrides  (Art.  6): 

the  bargain,  contained  theee  added  "When  the  offeror  ought  not  reaaon- 

wnrda, — "This  is  a  contnu^  and  will  ably,    whether    from    the    particular 

be  eoDDdcRd  mutually  binding  unless  nature  of  the-eronsaction  or  from  cir- 

we  are  advised  of  its  nonocoeptanoe  by  oumstancea,  to  expect  an  express  ao- 

wiie."     Tite  court  said  of  this  mono-  oeptance,  the  contract  is  deemed  oon- 

randum  "  it  did  not  purport  to  confirm  eluded  if  the  offer  has  not  been  refused 

a  preriouB  contract;  it  u  of  itaelf  an  within  a  Teasonoble  time."    See  also 

offer  to  mH,  which  upon  acceptance  Von  Arodale  Brokerage  Co.  v.  Robcrt- 

bytlKoffe«ees,wouldbecomeabindinE  son,  36  Okl.  133,  128  Poc.  107. 
Mie.  .  .  .    It  could  not  hft  mlnH  M  "  Wheder  p.  Klaholt,  178  Mass.  141, 

m^ttef  qt  l»if  thai,  tf  thft  'fonfinnit-  69  N.  E.  756.    See  also  Sfaaenfield  f. 

tion'  were  V^tf^  —  tn  ofler,  it  ty-  HaU  Safe  &c.  Co.  (Tex.  Civ.  Aw>-), 

T"^  f  Mll^'"r  f gTfment  from  the  157  S.  W.  462. 
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that  the  acceptance  is  binding  on  the  acceptor,  or  may  be 
treated  as  bindii^  by  the  offeror  (which  amount^!  to  the  same 
thing)  from  the  time  when  it  is  made  though  the  offeror  himself 
is  still  perfectly  free  to  assert  that  the  acceptance  was  defec- 
tive, and  thou^  no  estoppel  forbids  the  acceptor  from  show- 
ing the  true  facts.  In  truth,  a  defective  acceptance  can  only 
amount  to  a  counteroffer,  and  the  only  way  a  contract  can 
be  formed  is  by  acceptance  of  the  counter-offer  in  the  same 
way  as  if  it  were  an  imginal  offer. 

^  98.  Late  acceptance. 

The  imnciples  stated  in  the  last  section  find  application 
where  an  acc^tance  is  delayed  beyond  the  time  allowed  by 
the  offeror,  or  beyond  a  reasonable  time  allowed  by  law,  if 
no  time  was  fixed  in  the  offer.  It  has  been  held  '  that  if  an 
acceptance  is  delayed  slightly  beyond  a  reasonable  time,  and  / 
the  offeror,  when  he  receives  the  acceptance  does  not  promptly  ' 
state  that  he  refuses  to  be  bound  because  of  the  delay,  a  con- 
tract e^dsts.  On  the  otiier  hand,  tiie  Supr^ne  Court  of  Iowa 
has  said:  "We  have  to  inquire  whether  an  acceptance  aft^ 
the  time  limited,  or,  in  the  absence  of  an  express  limitation, 
after  the  lapse  of  a  reasonable  time,  imposes  upon  the  p^'son 
making  the  offer  uiy  obligation.  The  theory  of  the  Court 
below  seems  to  have  been  that  it  does.  But  in  oiir  opinion 
it  does  not.  The  offer,  unless  sooner  withdrawn,  stands  during 
the  time  limited;  or,  if  there  is  no  express  limitation,  during 
a  reasonable  time.  Until  the  end  of  that  time  the  offer  is 
r^;arded  as  being  constantly  repeated.  After  that  there  is 
no  offer,  and,  properly  considered,  nothing  to  withdravtr. 
The  time  having  expired,  there  is  nothii^  which  the  acceptor 
can  do  to  revive  t|ie  offer,  or  produce  an  extension  of  time."  ' 

1  niniipa  r.  Moor,  71  Me.  78.  "would  act  prudentlf  and  fairly  if  he 

■  Farier  v.  Storer,  63  Ift.  484,  487,  informed  his  coireepondent  that    he 

19  N.  W.  288,  50  Am.  B«p.  752.    To  had  gireii^up  the  tnwsaction  and  was 

the  same  ^ect  ia  Maday  v.  Harr^,  no  longer  disposed  to  bind  bin'ifft<f  by 

90  111.  526,  32  Am.  B«p.  35.  the  agreement  in  regard  to  which  he 

A  R'mch  writer  who  has  dealt  with  had  at  first  taken  the  initiative.  Other- 

the  proUem  says:  wise,  indeed,  his  uloice  mi^t  be  eon- 

[Hm  offeror  when  he  has  received  sideredasimportingiacit  aasent  to  die 

an    aooeptanoe    which    ia    too    late}  proposition  tx  notio  contained  in  the 
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Certunl^  where  the  offer  fixes  a  time  within  which  it  must 
be  accepted  this  leasoiuiig  is  unanswerable,  since  the  offeree 
must  know  that  his  acceptance  is  not  within  the  terms  of 
the  aSei.  Where,  however,  the  offer  contains  no  such  Umitar 
ti(xi,  the  limit  of  a  reasonable  time  imposed  by  law  is  one  that 
no  one  can  fix  befOTeband  with  precision.  Therefore  it  has 
beoL  forcib^  said  that  if  the  acceptor  "makes  known  his 
acc^tanoe  of  it  [the  offer]  to  the  party  making  it,  within  any 
period  which  he  could  fairly  have  supposed  to  be  reasonable, 
good  faith  requires  the  maker  if  he  Lotends  to  retract  on  ac- 
count of  the  deh^,  to  make  known  that  intention  promptly."  * 
More  exactly  stated  from  an  analytical  standpoint  the  last 
clause  should  read  "if  he  does  not  wish  his  silence  to  be  con- 
strued as  an  acceptance  of  the  counter-offer  contained  in 
the  late  acceptance."  * 

^     §  94.  Effect  of  misonderstanding  of  offer  and  acceptance. 

It  follows  from  the  principle  that  expressed  mutual  assent 
rather  than  actual  mental  assent  is  the  essential  element  in 
the  formation  of  contracts,^  that  ^  mistaken  idea  of  one  or  *' 
both  parties  in  r^ard  to  tiie  meanii^  of  an  offer  or  acceptance 
will  not  prevent  the  formation  of  a  contrac"^  Such  a  mistake 
may,  under  certain  circumstances  be  ground  for  relief  from 
the  enforcement  of  the  contract."  But  this  relief  is  in  its 
origin  equitable,  and  ia  in  its  nature  a  defence  to  the  enforce- 
ment of  the  contract  of  which  advantage  may  or  may  not 
be  taken,  rather  than  a  defect  in  the  formation  of  the  con- 
tract.^ It  follows  that  the  test  of  the  true  construction  of 
an  offer  or  acceptance  is  not  what  the  party  makir^  it  thought 
it  meant  or  intended  it  to  mean,(but.wh&t-A  reasonable  per-  Vj^, 
acm  in  the  positifm  of  the  pities  woiild  have  thought  it  meanV 

htoacceptaaee.  .  .  .  These  coundei^  ■  Phillipa  o.  Moor,  71  Me.  78. 
tkMB  bftve  nioh  force  that  they  hftT«  *  The  dtuation  is  of  the  sort  dia- 
led to  aonw  legisUtion  impooiiig  on  cussed  at  the  end  of  {  91a. 
erery  one  who  has  mode  an  ofler  by  *  See  aupra,  i  20;  »VOi  IS  1535-1537. 
eorrapcHidence  the  duty  to  inform  hia  *  See  infra,  ff  1535  et  seq. 
comqmndent  that  the  acoeptanoe  haa  '  Woburn  Nat.  Buik  o.  Woods,  77 
anired  too  late.    Goman  Commeidal  N.  B.  172, 89  At].  4gi. 
Code,  Art.  810;  Swiaa  Fedwal  Code  of  '       •  Bainea  o.  WoodfaU,  6  C.  B.  (N.  S.) 
Obli^tioiu,  Art.  6;"  Vnlfry,  Contrata  657;  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
par  CofK^Mmdanoe,  { 203.  597;  Ireland  v,  Livin^ton,  L.  K.  5 
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The  sound  view  has  been  well  expressed  by  L.  Band,  J.:" 
"A  contract  has,  strictly  speaking,  nothing  to  do  withjhe 
personal,  or  individual,  intent  of  the  parties.  A  contract  is 
an  obligation  attached  by  the  mere  force'  of  law  to  certain 
acts,  of  the  parties,  usually  words,  which  ordinarily  .accompany 
and  represent  a  known  intent.  If,  however,  it  were  proved 
by  twenty  bighops  that  either  party,  when  he  used  the  words, 
intended  somethir^  else  than  the  usu^  ni£auiug~.3£hich  the 
law  imposes  upon  them,  he  would  still  be  held,  unless  there 
were  some  muttial:"niistake,  or  something  else  of  the  sort. 
Of  course,  if  it  appear  by  other  Vords  or  acts  of  the  parties, 
that  they  attribute  a  peculiar  miming  to  such  words  as  they 
use  in  Uie  contract,  that  meaning  will  prevail,  but  only  by 
virtue  of  the  other  words,  and  not  because  of  their  unexpressed 
intent."  "•  Therefore,  if  either  party  instead  of  communicating 
with  the  other  party  directly  makes  use  of  an  intermediary 
who  makes  a  mistake  in  the  words  transmitted,  they  never- 
theless are  binding  on  the  party  employing  the  intermediary. 


H.  L.  395;  Preaton  v.  Luck,  27  Ch.  D. 
497;  Van  Praagh  v.  Everidge,  |1902| 
2  Ch.  266;  Falck  v.  WilliEuns,  11900) 
A.  C.  176;  Scully  v.  United  States,  197 
Fed.  327;  Bijur  Motor  ligjiting  Co. 
t>.  Edipse  Mach.  Co.,  243  Fed.  600, 
156  C.  C.  A.  298;  Thompaoa  e.  Ray, 
46  Ala.  224;  Silra  v.  Silva,  32  Cal.  App. 
115, 162  Fac.  142;  Newsome  v.  Braiell, 
118  Ga.  547,  45  S.  E.  397;  Wood  v. 
Duval,  100  la.  724,  60  N.  W.  1061; 
Lull  D.  Anamosa  Nat.  Bank,  110  la. 
537,  81  N.  W.  784;  Wood  v.  Allen,  111 
la.  97,  82  N.  W.  451;  Miller  v.  Loid, 
11  Pick.  11;  Stoddard  v.  Ham,  129 
Mass.  383,  37  Am.  Rep.  369;  Mans- 
field V.  Hodgdon,  147  Mass.  304,  17 
N.  E.  644;  TaUant  b.  Stedman,  176 
Mass.  460,  466,  57  N.  E.  683;  Home 
F.  Ins.  Co.  t>.  bedehoft,  49  Neb.  152, 
68  N.  W.  400;  Wobum'  Nat.  Bank  v. 
Woods,  77  N.  H.  172,  89  AU.  491; 
American  Lithographic  Co.  o.  Com- 
mercial Casualty  Co.,  81  N.  J.  L.  271, 
80  Atl.  25;  Carnegie  Steel  Co.  v.  Con- 
ndly,  80  N.  J.  L.  1,  97  Atl.  774;  PhU- 


lip  ti.  Gallant,  62  N.  Y.  256;  Leomiid 
V.  Howard,  67  Oh^  203, 135  Pac.  549; 
Neufville  v.  Stuart,  1  HiU  Eq.  (S.  C.) 
159;  J.  A.  Cootes  &  Sons  v.  Buck, 
93  Wis.  128,  67  N.  W.  23.  But  aee 
Green  n.  Batsman,  2  Woodb.  &  M. 
350;  Lamar  Elevator  Co.  v.  Crad- 
dock,  S  CoL  App.  203,  37  Fac.  950; 
Hartford  &c.  R.  R.  Co.  d.  Jackson,  24 
Conn.  514,  63  Am.  Dec.  177;  Row- 
land e.  New  York  Ac.  R.  R.  Co.,  61 
Conn.  103, 23  Atl.  755, 29  Am.  St.  Rep. 
175;  Bnnt  o.  Gallup,  5  UL  App.  262; 
Clay  p.  Rickets,  66  la.  362,  23  N.  W. 
75S;  Hogue  v.  Mackey,  44  Kan.  277, 24 
Pac.  477;  Fracer  c.  Small,  59  Hun,  619, 
13  N.  Y.  Supp.  468;  Tuckn  v.  Pna- 
ton,  60  Vt.  473,  11  AU.  726. 

•  Hotchkis  V.  Natl.  City  Bank,  200 
Fed.  287,  293  (aff'd  231  TJ.  S.  50,  58 
L.Ed.  115,34S.Ct.20].  See  also  the 
elaborate  opinion  of  Rogers,  J.  in  Star- 
Chronicle  Pub.  Co.  B.  New  York  Even- 
ing Port,  256  Fed.  435  (C.  C.  A.) 

"See  furthn,  infra,  }{  606,  607, 
610. 
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Titus,  "when  two  parties  who  speak  different  languages  and 
cannot  understand  each  other,  voluntar%  agree  upon  a  Hard 
person  to  transhtte  for  them,  they  make  the  mterpreter  their 
agent,  so  that  each  has  a  ri^t  to  rely  on  the  communication 
made  to  him  by  the  other  party  throi^^  his  representative^"  " 
So  if  one  parly  using  a  telephone  asks  the  operator  to  repeat  the 
message  to  a  third  pereon,  the  offeror  is  bound  by  the  words  of 
ibe  operator  though  they  do  not  correctly  follow  instructions.^' 
So  where  a  telegraphic  offer  is  sent  and  the  telegraph  company  ^ 
transmits  the  message  inaccurately,  the  offeror  is  treated  as  hav- 
ing made  the  offer  in  the  form  in  which  it  was  received  by  the 
offeree.^'  If,  however,  the  recover  of  l^e  telegram  ought  to 
have  known  that  there  must  have  been  a  mistake  in  the  wordii^ 
of  the  telegram,  from  bis  knowledge  of  the  market,  or  for  other 
reasons,  he  cannot  by  accepting,  bind  the  offeror."    And 


u  BoD^  V.  Bviioa,  61  Ore.  429, 123 
Pu.  37,  dtiiig  SuUtraD  v.  Kuykend&ll, 
82  Ky.  483, 489,  56  Am.  lUp.  901,  and 
Uilla  s.  Idthrop,  60  Minn.  91,  93, 
52  N.  W.  274,  and  adding  fuither: 
"An  inter[R«t«r  sekcted  by  advene 
partial,  who  speak  different  languages 
and  caimot  understand  each  other, 
being  the  agoLt  of  bo^,  his  repreeen- 
tatkttB,  tnftde  in  their  preeence  and 
besringi  in  eosununicating  to  one 
what  puipcHt  to  be  the  expreesionB  of 
the  other,  rdated  in  the  regular  course 
and  pri<»'  to  the  termination  of  the 
buanen,  are  chargeable  to  ea<^;  and 
the  other  is  entitled  to  rely  on  such 
ittMUBuntatioiiB." 

"Sullivan  p.  Euykendall,  82  Ky. 
483,  480,  56  Am.  Bep.  901. 

"  Weatem  Union  Telegraph  Co.  v. 
Shutter,  71  Ga.  760;  Western  Union 
Td^raidi  Co.  v.  flint  Biver  Lumber 
Co.,  1 14  Ga.  576,  40  S.  E.  81S,  88  Am. 
SL  Rep.  36;  A^  c.  Weston  Union 
Td^rafdi  Co.,  79  Me.  493,  1  Am.  St. 
Bep. 353;  Wilson c.  M.  &  N.  W.  R.  Co., 
31  Minn.  481,  18  N.  W.  291;  Haubelt 
».  Bea  i.  Fttge  MiU  Co.,  77  Mo.  App. 
872;  J.  L.  Price  Brokerage  Co.  b. 
Oiieago  Ac.  R.,  (Mo.  App.  1917),  199 


S.  W.  732;  Howley  v.  Whipple,  48  N. 
H.  487.  See  alao  Hasbrouck  p.  Tde- 
graph  Co.,  107  la.  160,  77  N.  W.  1034, 
70  Am.  St.  181.  But  see  the  contnry 
decisions  of  Henkel  p.  Pape,  L.  R. 
6  Ex.  7;  Verdin  v.  Rt^iertson,  10  Ct. 
Sess.  Cas.  (3d  soies),  35;  Western 
Uuiou  Telegraph  Co.  p.  Anniston  Coi^ 
dage  Co.,  6  Ala.  App.  351,  59  So.  767; 
Jackson  Lumber  Co.  v.  West«m  Unioo 
Td.  Co.,  7  Ala.  App.  644,  62  So.  266; 
Postal  Tel.  Co.  p.  Schnfer,  110  Ey. 
907,  62  S.  W.  1119;  Shingleur  v.  Wes- 
tern Union  Tel.  Co.,  72  Mies.  103(^ 
18  So.  426,  30  L.  R.  A.  444,  48  Am. 
St.  Rep.  804;  Pepper  o.  Tolegrt^ih  Co., 
87  Tenn.  564,  11  S.  W.  783,  4  L.  R.  A. 
660,  10  Am.  St.  Rep.  609.  See  also 
Penobscot  Fish  Co.  p.  Western  Unitm 
Tel.  Co.,  91  Conn.  36,  98  Atl.  341. 
The  question  has  been  disputed  on  the 
continent  of  Europe  also.  See  Lyoi^ 
Cffin  et  Renault,  Traits  de  Droit  Com- 
mercial, Vol.  lU,  S  23. 

"Gomain  £^t  Co.  p.  Weston 
Union  Tel.  Co.,  137  Col.  698,  70  Pac. 
658,  59  L.  R.  A.  575.  The  telegram 
as  received,  offered  Riv^^de  oranges 
at  $1.60  a  bos.  The  market  price  was 
$2.60.     See  alao  Central  of  Georgia 
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ihe  same  principle  is  applicable  in  any  case  where  the  offeree 
must  know  that  the  terms  of  the  offer  are  unintended  or  mis- 
understood by  the  offeror.  No  contract  based  on  the  offer 
can  be  enforced  by  the  acceptor.''  And  if  under  these  sir- 
cumstances  a  buyer  keeps  property  which  was  the  subject 
of  the  transaction  he  is  liable  for  its  fair  value,  or  if  he  discovers 
the  seller's  intended  price  b^ore  u£dng  the  goods,  for  that 
price."  The  liability  of  one  who  signs  a  written  promise  in 
ignorance  <^  the  contents  of  the  writing  depends  upon  ihe 
same  principles." 

;\    {  96.  When  misteke  will  prevent  the  formation  of  a  contract 

Though  it  is  true  that  a  party  to  a  contract  is  bound  by 
his  express  language,  and  cannot  contradict  the  meaning  of 
his  words  by  denyii^  that  he  intended  this  meaning,  he  is 
not  bound  by  the  interpretation  which  may  be  placed  on 
ambiguous  language  unless  he  was  himself  blameworthy 
in  permitting  the  ambiguity,  ^^ere  a  phrase  of  a  contract, 
tiierefore,  has  no  obvious  meaning,  or  is  reasonably  capable 
<J  diriierent  inTeipretations,  and  is  in  facTdJffCTently  under- 
stood, there  is  no  contract.  "  This  does  not  violate  the  princi- 
ples stated  in  tbe  preceding  section.    If  the  language  used 

Bon  V.  Intemadonal  Granite  Co.,  65 
Vt.  658,  27  AU.  320;  Harran  v.  Bbley, 
Brokerage  Co.  p.  ChioagD  See.  B.,  (Ho.  62  Wis.  584,  22  N.  W.  837.  See  alaa 
App.  1917),  190  8.  W.  732.  Hartford  &a.  R.  Go.  ■>.  Jat^son,  24 
"SmiUi  p.  HugheB,  L.  R.  6  Q.  B.  Conn.  514,  63  Am.  Dec.  177;  Shelton 
697;  Tunplin  t>.  James,  15  Ch.  Div.  b.  Ellis,  70  Ga.  297. 
216;  Cunningham  Mfg.  Co.  v.  Roto-  "  Ciimiingham  Mfg.  Co.  v.  Boto- 
graph  Co.,  30  App.  Diat.  Col.  524,  IS  graph  Co.,  30  App.  D.  C.  524, 15  L,  R. 
L.  R.  A.  (N.  S.}  388;  'Bmex  v.  Day,  52  A.  (N.  S.)  368;  Mummenhoff  v.  Ban- 
Conn.  483;  Broma^n  t>.  Bloomingtnn,  dall,  19  Ind.  App.  44,  49  N.  E.  40; 
234  111.  114,  84  N.  E.  700;  C.  H.  Young  FuUerton  i..  Dalton,  58  Barb.  237; 
Co.  V.  Springer,  113  Mian.  382,  129  Eat«y  Organ  Co.  t.  Lehman,  132  Wia. 
N.  W.  7V3;  Tyia  v.  Cheney,  129  Minn.  144, 1 11  N.  W.  1097, 11  L.  R.  A.  (N.  S.) 
428,  152  N.  W.  835;  Buckberg  v.  254,  122  Am.  St.  Rep.  951. 
Washbunk'Croaby  Co.,  115  Mo  App.  "See  «upra,  $35. 
701,  B2  S.  W.  733;  Borden  v.  Rich-  "Winnemucca  Water  &c.  Co.  o. 
mond  &c.  R.  Co.,  113  N.  C.  670,  18  Model  Gae  En^ne  Works,  179  Ind. 
S.  E.  392,  37  Am.  St.  Rep.  632;  But-  542,  101  N.  E.  1007;  Wheaton  BuiM- 
ler  t>.  Moaes,  43  Ohio  St.  166,  1  N.  E.  ing  &.  Lumber  Co.  n.  Boeton,  201  Mus. 
316;  Bart«ld»  Seed  Co.  v.  Bennett  218,  90  N.  E.  698. 
(Tex.  Civ.  App.),  161  8.  W.  399;  Eve> 
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may  fairly  mean  either  of  two  things,  each  party  is  at  liberty 
to  attach  his  own  meaning,  at  least  tmless  be  was  in  some 
way  responable  for  1^  other  party's  mistake.  Such  an  error 
in  Umguage  may  relate  to  the  object  to  which  the  apparent 
^7«ement  relates,"  to  the  person  with  whom  it  was  made,^  or 

>*  In  Baffin  v.  Wiobelhaua,  2  H.  & 
C.  906,  the  partiee  had  oontmcted  for  . 
a  cargo  by  the  ship  "Pe»len"  from 
Bomb&y.  lliere  wwe  two  ahipa  from 
Bomhay  of  that  mune,  and  the  parties 
undentood  each  a  different  ehip,  It 
was  held  then  WW  no  oontnct.  Some- 
what aunilar  is  Kyle  v.  Kavana^,  108 
Maaa.  366,  4  Am.  Rep.  GOO,  where  the 
parties  entcsod  into  apparent  Bgree- 
ment  for  the  sale  of  a  lot  on  "  Prospect 
Street,  Waltham."  There  were  two 
streets  of  that  name  in  Waltham,  and 
the  jury  were  iostrocted  in  effect  that 
if  the  parties  had  in  mind  lota  on  dif- 
ferent streets  of  that  name  there  was 


"  In  Brixton  Packing  Co.  v.  Butch- 
en',  etc.,  Amoc,  211  Maw.  398,  97  N. 
B.  780,  a  bin  of  equi^  for  the  spedfio 
perfoimanoe  (tf  the  {vovisioDB  of  a  lease 
in  writing,  the  court  tbae  explained 
die  nature  of  the  transaction  (at 
p.  402) : "  It  was  not  an  agreement  made 
by  the  defendant  with  a  person  then 
pnacmt,  but  tmdm  iome  mistake  as  to 
the  identity  or  character  of  that  per- 
■on,  in  which  case  it  might  have  been 
merdy  voidable  and  good  mitil 
avoided,  like  the  bargain  first  con^d- 
oed  in  Edmunds  v.  Merchants'  Des- 
patch Co.,  136  Mass.  283.  Here  the 
drfendant's  agreement  was  expreeeed 
ta  be  witii  the  South  Dakota  company, 
but  there  were  before  the  defendant 
two  companies,  that  of  South  Dakota 
aad  that<^  Maine,  both  acting  throu^ 
Batchdder  but  ody  the  fiist  one  being 
known  to  the  defendant.  Tha«  was 
no  agreeneot  with  the  South  Dakota 
company,  because  that  company  in- 
tended to  make  none,  and  did  not  exe-^ 
cote  the  fKpat  in  which  the  purported 


not  mentioned  as  a  party  to  the  apee- 
ment,  and  could  no  more  gain  the  rights 
of  a  party  by  a  surreptitious  and  really 
fraudulent  execution  thereof  than,  for 
example,  the  present  plaintiff  could 
have  entitled  itself  to  the  eetat«  created 
by  the  original  lease  if,  without  1^ 
knowledge  and  consent  of  the  defend- 
ant, it  had  executed  that  lease  as  thm 
drawn,  while  leading  the  ddendant  to 
suppoee  that  the  emcution  was  re^y 
by  the  South  Dakota  company,  the 
lessee  therein  named.  No  agreemmt 
can  result  from  such  a  transaotitm  so 
carried  out.  Rodlifl  v.  Dallinger,  141 
Mam.  1,  4  N.  E.  806,  SS  Am.  Rep.  439; 
Consumere'  Ice  Co.  v.  Websto-  &  Co., 
53  N.  Y.  Supp.  56,  32  N.  Y.  App.  Dir. 
692;  Boulton  v.  Jonts,  2  H.  A  N.  564; 
Hsnhnan  o.  Booth,  1  H.  &  C.  803;  Hol- 
Hns  V.  Flower,  L.  R.  7  H.  L.  767; 
Cundy  v.  lindsay,  3  App.  Cas.  469; 
2Q.  B.D. 96,  reversing S.C.1  Q.B.D. 
348;  Baillie's  Case,  11898)  1  Ch.  110; 
Gordon  t>.  Street,  USOft)  2  Q.  B.  641. 
Hub  case  diSera  essentially  from  those 
cases  in  which  theie  was  a  real  con- 
tract, though  entered  into  by  mistake 
or  even  produced  by  fraud.  Stoddard 
B.  Ham,  129. Mass.  383,  37  Am.  Bep. 
369;  Hunter  v.  Giddings,  97  Mass.  41, 
03  Am.  Dec.  54;  Rayner  v.  Grote,  16 
M.  A  W.  359;  Schmalts  ■>.  Avery,  16 
Q.  B.  655. 

But  it  has  been  argued  that  the  sub- 
stitution of  one  company  for  the  other 
made  no  real  difference;  that  the  de- 
fendant had  no  reason  to  prefa  one  to 
the  other;  that  it  would  sa  readily  and 
as  willingly  have  oontraoted  with  the 
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to  any  of  its  terms."  It  may  be  urged  forcibly  that  if  tiie 
offeror  usee  laagu^e  which  is  ambiguous  on  its  face,  he  should 
be  bound  by  whatever  reasonable  construction  the  acceptor 
may  put  upon  his  words.  Certainly  this  should  be  true  if 
the  offeror  knew  or,  as  a  reasonable  person  should  have  known, 
of  the  ambiguity;  and  the  offeree  did  not  know  of  it.  But 
the  acceptor's  knowledge  of  the  surrotmding  circumstaacea 
may  be  such  that  he  equ^y  should  have  observed  the  am- 
biguity, and  tiierefore  cannot  object  to  the  offeror  attaching 
to  the  words  his  own  meanii^  The  decisions  have  not  thus 
far  developed  this  field  of  thought  and  have  seined  to  allow 


Mame  company  as  witb  that  of  South 
Dakota.  Ferh^ie  it  would  have  bem 
BO,  though  perh&pe  it  mi^t  have  made 
a  diSa«nce  if  tlie  agreement  had  turned 
out  unf  ortunatdy  for  the  otiier  eide 
and  the  defendaut  hod  sou^t  to  en- 
foice  it.  But  tbe  rc&l  point  is  that  the 
defeudaut,  though  willing  and  ready  to 
eoDtract  with  the  one  compare,  its 
le»ee,  yet  made  no  agreement  with 
otlier;  and  we  cannot  enforoe  S0unBt 
the  defendant  an  agreement  which  it 
sever  made." 

In  nfer  t>.  Qearfield  Coal  Co.,  103 
Md.  1,  62  AU.  1122,  a  man  who  car- 
ried on  buaineM  uiuier  the  luune  of 
the  Cambria  Coal  Company  made  an 
agreement  in  that  name  with  the  de- 
fendant, who  thou^t  that  he  was 
dealing  with  a  corporation  having  a 
capital  stock,  when  in  reality  there 
waa  DO  such  corporation,  and  who  re- 
pudiated tbe  agreement  upon  learn- 
ing this  fact,  llie  agrecanent  was 
hdd  void  on  account  of  the  drfendant's 
mistake  as  to  die  identity  of  tbe  person 
with  whom  the  agreement  was  made. 
See  also  Jones  v.  Chicago  Ac.  R.  Co., 
102  Neb.  863,  170  N.  W.  170,  and  crit- 
idsm  in  32  Harv.  L.  Rev.  736. 

» In  Falck  v.  Williams  [1900],  A.  C. 
176,  a  ei[riier  telegram  wiUraut  puno- 
tuatjon  was  sent  in  acceptance  of  pre- 
viouB  offers,  llie  meaning  of  the  tde- 
gram    d^Mnded    upon    wbetba    oim 


word  in  it  was  to  be  construed  with  the 
preoediug  words  or  with  the  subse- 
quent ones.  Aa  the  court  hM  these 
was  DO  reason  pointing  one  way  or  tba 
other,  and  as  the  parties  differed  in 
their  interi»«tation,  it  was  held  that 
there  was  rto  contract.  In  Peer- 
less Glass  Co.  V.  Podfic  Ciockoy  Co., 
121  Cal.  641,  54  Fac.  101,  a  railroad 
agmt  replied  to  an  inquiry  "freight 
allowanoe  to  Converse  74  ets."  the 
q>eaker  understood  he  was  pving  the 
freii^t  rat«,  tbe  inquirer  that  it  was  a 
discount.  The  court  held  it  could  itot 
say  that  these  wtM^ls  justified  one  iit- 
teipretation  more  than  the  other,  and 
thoefore  held  then  was  no  contract. 
In  Cage  v.  Black,  97  Ark.  613,  134 
8.  W.  942,  an  oSer  of  200  sacks  of  rice 
named  the  price  of  $5.76  f.  o.  b.  The 
offer  was  accepted  in  terms,  but  sub- 
sequent correspondence  showed  that 
the  seller  meant  S5.75  a  bbl.  which  was 
the  ordinary  unit  in  selling  rice,  but  it 
had  not  long  been  so,  and  tbe  buy^ 
was  not  fsmiliar  with  this  usage,  and 
supposed  a  sack  was  meant,  which  con- 
tained more  than  a  barrel.  There  was 
hold  to  be  no  contract;  but  later,  the 
buyer  discovering  the  mistake,  and 
nevertheless  thereafter  taking  the  rice, 
was  held  bound  to  pay  $6.75  a  barrd. 
See  also  Snoderly  v.  Bower,  30  Ida.  48^ 
166  Pac  265;  Strong  r.  Isute,  66  Minn. 
W,  68  N.  W.  765. 
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either  party  to  assert  his  own  interpretation  bo  long  as  it  was 
reasonable.^'  Interesting  cases  may  be  supposed  of  a  failure 
to  hear  the  words  which  an  offeror  spoke^  The  same  princi- 
ples should  be  applied,  but  as  it  will  not  generally  be  possible 
to  show  that  a  failure  to  hear  or  to  understand  correctly  was 
unjustifiable,  such  a  failure  will  on  every  view  prevent  the 
formation  of  a  contract.'*  It  is  undoubtedly  often  sud  broadly 
that  if  the  parties  do  Qot  understand  the  same  thing  there 
is  no  contract.**  But  Id  view  of  what  has  been  sud,  it  is  clear 
that  so  broad  a  statement  cannot  be  justified.  It  is  even 
conceivable  that  a  contract  shall  be  formed  which  is  in  accord- 
ance with  the  intention  of  neith^  party.    If  a  written  contract 


n  b  P&lok  0.  \riIliamB  11900],  A.  C. 
176  stated  in  the  [weoediiig  note),  the 
court  said: — "The  fnult  lay  with  the 
^ipeUant'B  agent.  If  be  bad  spent  a 
few  more  ■hlllinga  on  hia  meaaage,  if  he 
had  even  arranged  the  words  he  used 
more  canfuDy,  .  .  .  tiiere  would  hare 
beat  no  difficulty."  NevNthelees,  the 
court  hdd  not  only  that  the  i^jpellant 
aa  pdaintiS  being  unable  to  make  out 
that  the  ceaistniction  which  he  put 
upon  tile  meceage  was  the  true  one, 
mast  (oil;  adding,  "If  the  respondent 
had  been  maintaining  his  oonstruotion 
aa  pi»;n«HT  he  would  equally  hare 
failed."  It  would  aeem  that  if  die  ap- 
peOant  was  at  fault  the  respondent 
timid  hare  been  able  to  enforce  righta 
baaed  on  hie  rcMonable  tboui^  mis- 
taken eonatiuction  ot  the  ambiguone 
tdegram.  InSerirencHindley,  [19131 
3  E.  B.  S64,  an  auctioneer  knocked 
down  certain  goods.  Hie  bidder  sup- 
poeed  be  was  buying  hoop,  irtiile  the 
MK&neer  intended  to  a^  tow.  Sam- 
ples of  (be  hemp  and  tow  tttxe  on  ^ew 
m  an  adjoiiung  room,  and  numbers  of 
the  kits  weie  marked  oppomte  t^e  re- 
^lectire  samples.  Hie  court  held  that 
there  was  no  baigain.  In  commenting 
OD  the  decirion,  the  editor  of  tite  Law 
Quarteriy  fteriew  said  (Vol.  30,  p.  20): 
"The  eonrce  of  the  mistake  was  the 
qnite  unuBual  asaociaJion  of  hemp  and 


tow  under  the  same  ahipping  mark,  the 
balea  and  samples  being  distinguished 
only  by  numbers;  whence  the  buyer 
naturally  supposed  that  all  the  samples 
marked  like  those  he  actually  inepected 
woe  aamplee  of  hemp.  He  knew  tbsxe 
was  tow  for  sale,  but  did  not  aak  to  see 
samples  of  it,  as  he  did  not  want  to  buy 
tow.  When  the  facts  were  ascertained, 
the  only  real  dispute  was  whether  the 
buyer  ought  not  to  have  made  a  more 
careful  examination.  As  to  this,  A.  T. 
Lawrence,  J.,  held  Uiat  there  could  be 
no  duty  laid  on  him  of  examining  goods 
be  did  not  wish  to  boy.  Thus,  if  there 
could  be  any  talk  of  nc^lligenee,  it  would 
seem  to  be  rather  on  the  seller's 
aide."  Cf.  Shddon  v.  Capnm,  3  R.  I. 
171. 

"Rupley  t>.  Daggett,  74  Dl.  351. 
llie  offeror  offered  to  seU  a  maie  for 
SlQfi.  The  offeree  understood  him  to 
say  166  and  replied  "Did  I  und^- 
staod  you  S65T"  Hie  offeror  in  turn 
misunderstanding  and  supposing  his 
offer  was  accurately  K^ieated  said 
"yes."  It  was  held  that  an  acceptance 
created  no  contract. 

"  Clyde  Steamship  Co.  v.  West  In- 
dia Steamship  Co.,  169  Fed.  276,  94 
C.  C.  A.  551;  Meux  o.  Hogue,  91  CaL 
442,  27  Pac.  744;  Harvey  v.  Duffey, 
99  Cal.  401,  33  Fac  897.  See  iiifra, 
H 1536-1637. 
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is  entered  into,  Hie  meaning  and  effect  of  the  contract  depends 
on  the  construction  ^ven  the  written  language  by  the  court, 
and  the  court  will  give  that  language  its  natural  and  appropri- 
ate meaning;  and,  if  it  is  imambiguous,  will  not  even  admit 
evidence  of  what  the  parties  may  have  tboii^t  the  meaning 
to  be." 

§  90a.  A  writing  signed  without  ne^lgence  in  ignorance  of 
its  nature  is  void. 
Though  expression  of  assent  and  not  actual  assent  creates 
a  contract,  a  writii^  piuporting  to  be  a  contract  and  not 
ambiguous  in  its  language  may  be  wholly  void.  If  witiiout 
negligence  on  his  part,  a  signer  attached  his  signature  to  a 
p^>er  MMimiTtg  it  to  be  a  pap^  of  a  different  character,  the 
paper  is  void.  Such  a  mistake  without  negligence  will  not 
often  occur  in  the  absence  of  some  such  fraud,  as  substituting 
by  sleight-of-hand,  for  a  paper  which  has  been  agreed  upon, 
a  different  one.  Nevertheless  the  situation  is  possible  with- 
out actual  fraud,  and  if  it  occurs  whether  induced  by  fraud,^ 
or  witiiout  it,  no  conlxact  is  formed.*' 

>SeePreetoni>.Luck,27Ch.D.497;  189,  34  L.  R.  A.  S67;  Meyo' o.  Hasa, 

Silva  v.  Silva,  32  Cal,  App.  115,  162  126  Cal.  660,  58  Pae.  1042;  Greeo  d. 

Pac.  142,  and  it^m,  f{  606,  607,  6ia  Malon^,  7  Houst  22;  Brooks  v.  Matr 

In  Joliet  BottiiiiK  Co.  t>.  Joliet  Brew-  thews,  78  Oa.  739,  3  S.  E.  627;  Rock- 

inR  Co.,  254  HI.  215,  98  N.  K  283,  the  ford,  etc.,  B.  R.  Co.  tr.  Shui^  65 

court  s&id:  HI.  223;  Eldorado  Jewdry  Co.  tr.  Dar- 

"  Where  a  contract  is  amlnguoua  and  nell,  135  la.  566,  113  N.  W.  344,  124 
has  been  interpreted  hj  the  parties  to  Am.  St.  Rep.  309;  CyDonnell  v.  Chn- 
it,  oourta  will  regard  the  int«rpretation  ton,  145  Mass.  461,  14  N.  E.  747; 
placed  upon  the  contract  by  the  pai^  Adolph  tr.  Minneapolis  &  Pac  Ry. 
ties  thonselvea.  This  rule  can  have  Co.,  68  Minn.  178,  68  N.  W.  969; 
DO  application  to  a  construction  of  the  Wright  v.  McPike,  70  Mo.  175;  Alex- 
contract  before  us  in  this  cose,  because  ander  v.  Bro^ey,  62  N.  J.  L.  6S4, 
it  is  ikot  ambiguous;  and  the  int«nt«0D  41  AU.  691,  63  N.  J.  L.  307,  43  AtL 
of  the  parties  to  it  is  not  to  be  detei^  888;  Jackson  v.  Hayner,  12  Johna.  469; 
mined  by  eridenoe,  but  by  the  Ian-  Green  v.  North  Buffalo  Township,  66 
guage  employed  in  the  contract  it-  Pa.  St.  110;  Schuylkill  County  «.  Cop- 
self."    See  injTa^HeOb,  607.  ley,  87  Pa.  St.  386,  5  Am.  Rep.  441; 

••See  wfra,   f  1488.  Wanner  v.  lindis,  137  Pa.  St.  61,  20 

"  See  Thoroughgood'H  Case,  2  Coke,  Atl.  950;  Coatea  c.  Early,  48  S.  C.  220, 

9a  (considered  in  L.  R.  4  C.  P.  711);  24  S.  E.  305;  Cameron  v.  Eatabrooks, 

Davis  r.  Snider,  70  Ala.  315;  Bank  tr.  73  Vt.  73,  50  Atl.  638;  Gross  ir.  Drager, 

Webb,  106  Ala.  132, 19  So.  14;  Yochtr.  66  Wis.  150,28N.  W  m.- Wardo-Co. 

Co.,  Ill  Cal.  503,  44  Pac.  v.  Whitish,  77  Wa.  .    !.  W.  640; 
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It  is  as  if  the  offeror  in  his  sleep  eaid  words  expressive  of 
aa  offer,  which  were  accepted.  Though  ndther  will  to  create  a 
I^al  obligation,  nor  accurate  understanding  of  the  meaning 
of  an  offer  and  acceptance  is  essential  to  the  creation  of  a 
contract,  intent  to  do  the  act  which  amounts  to  an  offer  or 
acc^tance  or  at  least  n^igoitly  allowmg  the  appearance  of 
Bu<^  an  intent  is  essential. 

§  9d.  Time  of  fonnation  of  contract. 

The  su^eation  has  been  made  that  the  acceptance  of  an 
offer  relates  back  to  the  time  when  the  offer  was  made.  The 
raiginal  basis  for  this  si^gestion  seenos  to  be  found  in  cases 
decided  prior  to  the  recognition  of  continuing  offers.^  But 
in  a  few  later  decisions  also  it  has  been  sfud  or  assumed  that 
there  was  a  relation  of  the  acceptance  to  the  offer."  There 
is  no  need,  however,  to  invoke  a  fictitious  relation.  Undoubt- 
edly the  offer  and  the  acceptance  must  exist  at  the  same  mo- 
ment in  order  to  form  a  contract.  But  this  result  is  reached 
i^  the  continuance  of  the  offer  to  the  time  of  the  accept- 
ance, not  by  a  relation  back  of  the  acceptance  to  the  time 
whai  the  offer  was  first  made.'  As  has  been  pointed  out  ^ 
if  the  doctrine  of  relation  were  applied,  even  as  between  the 
parties  theuffielves,  the  consequoice  would  be  that  an  offer 
mi^t  be  accepted  in  spite  of  the  dealit  car  insanity  of  the 

Book  of  Inland  v.  MeManamy.  [1916]  "  This  seems  to  be  awumed  in  Poi^ 

2Ir.E.B.161.    A  f ew  deoinoDS  seem  twv.SaoderStSHare,  I.aiulinDickm. 

mamastrat  with  the  foregoing.    Haw-  son  v.  Dodde,  2  Ch.  D.  463.    In  the 

kina  «.  BawkinB,  SO  Cal.  6S8  (compare  latter  case  Bacon,  V.  C,  'declared  that 

Ueyei  v.  Haaa,  128  CaL  660,  S&  Fac.'  this  was  the  law  and  therefore  gave  the 

1U2);  Chicago,  etc,  By.  Co.  v.  Bdli-  plaintiff  priority  over  one  who  had  ac- 

with,  83  Fed.  Bep.  437  (compare  Great  quired  title  to  the  land  in  question  after 

Nortbmi  Ry.  Co,  c.  Kasiachke,  104  the  offer  waa  made,  but  prior  to  its  ao- 

Fed.  Kep.  440,  449);  Binford  v.  Brmo,  ceptance  by  the  plaintiff;  and  though 

32  Ind.  App.  51^  54  N.  E.  146.    See  tiie  dedsion  was  reversed,  it  was  on 

farther  a  full  note  in  32  Am.  L.  Beg.  another  ground.    In  Garrett  v.  Trabue, 

(N.  8.)  946.  82  Ala.  227,  3  So.  149;  Smith  i>.  BAUg- 

>  In  Kennedy  d.  Lee,  3  Mer.  441,  ham,  IfiO  Cal.  3^0,  104  Pac.  089,  28 

4H,  Lord  Eldon  said  of  a  contract  L.  R.  A.  (N.  S.)'  522;  WiUetts  v.  Sun 

by  emre^mndence— "The  acceptance  Mutual  Ins.  Co.,  45  N.  Y.  45,  47,  6 

mart  be  taken  aa  aimultaneoua  with  Am.  Rep.  31;  Grossman  v.  Sohenkw, 

the  oSer,"   and  see  further,   supra,  206  N.  Y.  466,  100  N.  E.  39. 

I  SIX  "  Langdell,  Summary  of  ConL,  S  7. 
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offeror  occurring  after  the  making  of  the  offer  but  before  the 
acceptance,''  and  it  would  even  be  true  that  no  offer  could 
be  effectually  revoked,  as  an  acceptance  whenever  made 
would  by  relation  precede  the  revocation.  Where  the  in- 
terests of  third  persons  are  involved,  It  is  well  settled  that 
the  fiction  of  relatacm  will  never  be  adopted."  Therefore 
if  A  makes  an  offer  to  sell  property  to  B,  and  subsequently 
makes  an  offer  to  sell  ihe  same  to  C,  and  both  B  and  C  accept 
tiie  offer,  the  one  who  accepts  first,  thereby  completii^  a 
contract,  is  oititled  to  the  land;  not  the  one  to  whom  the  offer 
was  first  made,  which  would  be  the  case  if  the  doctrine  of 
relation  were  applied.*^  And  as  between  the  parties  them- 
selves there  is  no  need  here  to  invoke  a  fiction,  and  many 
reasons  against  it.  The  decisions  cited  in  the  followii^  section 
as  to  place  of  contract,  in  effect  also  decide  the  time  of  Uie 
contract;  because  if  the  acceptance  related  to  the  time  when 
tiie  offer  was  made,  the  place  of  contract  would  necessarily 
be  that  where  the  offer  was  made,  since  only  there  was  an 
offer  in  existence  at  Ute  time  to  which  the  relation  is  had. 

i  97.  Place  of  contract. 

If  the  acceptance  is  made  immediately  after  the  <^er  when 
the  parties  are  together,  no  question  can  arise  as  to  the  place 
of  the  contract.  The  place  where  the  parties  are  is  the  only 
possible  place  of  contract.  But  if  the  acceptfuice  is  not  made 
simultaneously  with  the  offer,  and  is  made  in  a  different  place, 
the  universal  principle  dispo«ng  of  thb  and  any  sinular  question 
is  that  the  place  of  the  contract  is  the  place  where  the  last  act 
neces8£uy  to  the  completion  of  the  contract  was  done, — "  that 
is  where  the  contract  first  becomes  a  legal  obligation.  If  an 
offer  contemplates  a  unilateral  contract  and  calls  for  the  per- 
formance of  an  act,  the  place  where  that  act  is  done  is  the 
place  of  the  contract.'^  Thus  if  goods  are  shipped  in  con- 
formify  with  an  off»,  the  place  of  the  ccmtract  is  the  place 

■>  See  aupra,  $62.  360, 54  Atl.  849;  Ohl  c.  Standud  Steel 

*>  Felthouae  n.   Bindley,   11  C.   B.  Section,  Inc.,  179  N.  Y.  App.  D.  637, 

(N.   S.)   869.  167  N.  Y.  8.  184. 

"  Potter  tf.  Sanders,  6  Hare,  1.  "  MilUken  v.  Pratt,  126  Man.  374, 

"  EmerBon  Co.  t>.  Proctor,  97  Me.  28  Am.  R^.  241. 
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d  ahipment,  since  the  act  requested  is  the  transfer  of  title 
to  Gie  goods  by  shipment.**  If,  however,  the  seller  rfiipped 
goods  but  not  in  conformity  with  the  contract,  or  if  title  to 
the  goods  was  not  to  pass  until  tiiey  reached  their  destination, 
the  place  of  the  contract  would  be  the  destination  of  the  goods, 
where  tJiey  were  received  and  accepted,  since  in  the  former 
case  the  shipment  was  a  cotmter-offer  and  no  contract  would 
be  formed  till  it  was  accepted  by  the  bi^rer's  assent  to  take 
the  goods,  and  in  the  latter  case  the  terms  of  the  original 
aSer  would  not  be  fully  complied  with  until  the  goods  reached 
th«r  destination.*^  Similarly  if  an  offer  calls  for  the  senii- 
ing  of  a  note,"  or  an  insurance  policy, "or  a  check,"  or  mon^,*' 


••  Mobile,  etc.,  B.  R.  Co.  f.  Copeltmd, 
63  AI&.  21S,  35  Am.  Rep.  13;  Atlantia 
Hkoephate  Co.  v.  Ely,  82  Ga.  438,  0 
S.  E.  170;  State  p.  Colby,  92  la.  463, 61 
N.  W.  187;  Clafim  v.  Mayer,  41  La. 
Ann,  10*8,  7  So.  139;  Boothby  v. 
Plairted,  61  N.  H.  436,  12  Am.  Rep. 
140;  Mack  o.  Lee,  13  R.  I.  203. 

"  In  State  b.  CFNal,  68  Vt.  140,  2 
AtL  6S6,  66  Am.  Rep.  567,  intodcal^ 
ing  Hquors  were  ordered  by  a  Ver- 
mont buyer  from  Nev  York.  They 
woe  ehipped  to  Vermont  by  ezprecB 
C.  O.  D.  and  delivered  and  paid  for  in 
Vermont.  It  was  held  that  the  ahip- 
moit  C.  O.  D.  retted  title  in  the  sel- 
ler and  that,  therefore,  as  no  sate  was 
made  until  delivery  in  Vomont,  the 
liquor  law  of  that  State  had  been  vio- 
lated. See  abo  Crabb  ».  State,  SS  Ga. 
£84,  16  S.  E.  455;  State  t>.  American 
Exptt^  Co.,  118  Iowa,  447,  92  N.  W. 
66;  State  p.  Gobb,  5fl  Vt.  266,  9  Atl. 
829,  SS  Am.  Rep.  706. 

On  the  othra"  hand,  on  aimilar  facts 
the  Maine  court  held  that  shipment 
0.  O.  D.  did  not  prevent  a  tranaf^  of 
title  and  that  therrfore  the  sale  was 
made  in  the  State  from  which  the  goods 
were  flipped.  State  v.  Intoxicating 
liquois,  98  Me.  464,  57  Atl.  798.  See 
also  to  the  same  effect  Pilgreen  n. 
State,  71  Ala.  368;  Hunter  i>.  State,  56 
Aik.  3S7, 369;  State  p.  Cairns,  64  Eans. 


782,  68  Palo.  621,  58  L.  R.  A.  56;  State 
V.  MuUio,  78  Ohio  St.  358, 85  N.  E.  666, 
18  L.  R.  A.  (N.  8.)  609,  126  Am.  St. 
Rep.  710;  Commonwealth  v.  Fleming, 
130  Pa.  138,  18  Atl.  622,  6  L.  R.  A. 
470,  17  Am.  St.  Rep.  763;  GoH^Uy  b. 
State,  49  Tex.  Or.  App.  44,  90  S.  W. 
26,  2  L.  R.  A.  (N.  S.)  383;  State  n. 
FTauEgan,  38  W.  V».  53,  17  S.  E.  792, 
22  L.  B.  A.  430,  46  Am.  St.  Rep.  836. 

"  Wm.  Glenny  Glass  Co.  o.  Taylor, 
99  Ky.  24,  34  8.  W.  711;  Shoe,  etc.. 
Bank  n.  Wood,  142  Ma«.  663,  8  N.  E. 
753;  Wayne  County  Savinga  Bank  v. 
Low,  81  N.  Y.  566,  37  Am.  Rep.  533; 
Barrett  v.  Dodge,  16  R.  I.  740,  19  Atl. 
530,  27  Am.  St.  Rep.  777. 

"State  Mutual  Fire  Ins.  Aseoo.  v. 
Brinkley  Stave  &  Heading  Co.,  61 
Ark.  1,  31  S.  W.  167,  29  L.  R.  A.  712, 
64  Am.  St.  R^.  191;  Commonwealth 
Mutual  File  Ins.  Co.  d.  Wm.  Knabe 
Mfg.  Co.,  171  Mass.  265,  50  N.  E.  516; 
Northampton  Mut.  Ins.  Co.  v.  TuttJe, 
40  N.  J.  L.  476;  Davis  v.  Manufactur- 
ers' Mut.  Fire  Ins.  Co.,  67  N.  H.  218, 
34  AU.  464;  Hyde  v.  Goodnow,  3  N.  Y. 
266;  Fidelity  Mutual  Life  Assoc,  v. 
Harris,  94  Tex.  26,  57  8.  W.  635,  86 
Am.  St.  Rep.  813;  Galloway  v.  Stan- 
dard Fire  Ins.  Co.,  46  W.  Va.  237,  31 
8.  E.  969. 

*  See  supra,  f  81  ad  fin- 

*'IlMd. 
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the  place  of  the  contract  is  where  the  ofifer  was  complied 
with  by  sending  the  tiiiiig  requested.  On  the  other  hand, 
if  goods,^*  or  notes,"  or  anything  else  is  s^t  without  author- 
ity, and  not  in  response  to  an  offer,  it  is  itself  an  offer  and 
cannot  be  accepted  except  at  the  place  of  destination,  and 
if  any  contract  is  formed  it  is  formed  there.  *^  If  the  offer 
contemplates  a  bilateral  contract,  the  place  of  the  contract 
is  where  the  acceptance  and  coimter-pTomise  of  the  offeree 
is  made.  Therefore  in  contracts  by  mwl,  or  by  telegraph,  when 
these  means  of  communication  are  authorized  by  the  offer, 
tiie  place  of  the  contract  is  the  place  where  the  reply  is  miuled,*' 
or  deUvered  to  the  telegraph  company.*  Similarly  in  con- 
tracts by  telephone  it  has  been  held  that  the  place  of  the  con- 
tract is  the  place  at  which  the  acceptor  speaks.**  If  the  use 
of  the  means  of  commumcation  adopted  by  the  offeree  was 
not  authorized  by  the  offer,  no  contract  can  be  complete  imtil 
the  acceptance  is  received.  The  place  of  a  contract  thus 
formed,  therefore,  is  the  place  where  the  acceptance  is  received. 
What  has  been  sfud  thus  far  relates  to  the  place  where  a 
simple  contract  is  formed.  A  formal  contract  becomes  bind- 
ing when  the  last  requisite  formality  is  complied  with.  In 
a  contract  under  seal,  this  is  when  the  instrument  is  de- 
Uvered, and  the  place  of  contract  is  therrfore  the  place  of , 
delivery.* 

•>  See  generally  WilliBton  on  Sake,  n.  Mount  Hope  Iron  Co.,  IS  R.  1.  380, 

M  27B  «J  seg.  G  Atl.  632,  2  Am.  Bt.  Bep.  902;  Til- 

••  Bell  t>.  Packard,  60  Me.  106,  31  linghast  t>.  Boston,  etc..  Lumber  Co., 

Am.  Rep.  2£li  Emereon  Co.  e>.  Proctor,  39  S.  a  484,  IS  8.  E.  120,  22  L.  R.  A. 

97  Me.  360,  3fl4,  54  Atl.  849.    See  also  49. 

Hewitt  V.  Bank,  64  Neb.  463,  90  N.  W.  "  Bank  c^  Yolo  v.  Bpenj  flour  Co., 

260,  141  Cal.  314,  74  Pm.  855,  66  L.  R.  A. 

**  See  cases  cited  in  the  preceding  90;  Tyng  o.  Converw,  180  Mich.  195, 

notes.  146  N.  W.  629;  Plaaten'  Oil  Co.  v. 

"  Bank  of  Yolo  a.  Sperry  Flour  Co.,  Whit«boro  Cotton  Oil  Co.  (Tex.  Civ. 

141  Cal.  314,  315, 74  Fae.  855, 65  L.  R.  App.),  146  S.  W.  226;  Cuero  Cotton 

A.  90;  WorccBter  Bank  v.  Wells,  8  Met.  Oil  &  Mfg.  Co.  v.  Foedew'  Supply  Co. 

107;  W.  G.  Ward  Lumbw  Co.  u.  Amer-  (Itet.  Civ.  App.),  203  S.  W.  79.    Sea 

ican  &c.  Mfg.  Co.,  247  Pa.  461,  93  criticism  of  these  casee,  supra,  {82. 
Atl.  470,  Ann.  Cas.  1918,  A.  451.  *  Baring  v.  Inland  Revenue  Com- 

*  Garrettson  c.  North  Atchison  miaaioners,  [1898]  1  Q.  B.  78.  In  re- 
Bank,  47  Fed.  867;  Tyng  v.  Converse,  gard  to  what  oonatitutes  delivoy,  sea 
180  Mioh.  195,  146  N.  W.  629;  Ferry  m^/to,  }  210. 
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{  98.  Estoppel  to  deny  the  elements  of  a  contract. 

There  is  no  reason  to  suppose  that  the  ordinary  principles 
of  estoppel  do  not  apply  to  the  formation  of  contracts.  If, 
Uiereffue,  either  party  misrepresents  an  element  of  fact  essen- 
tial for  the  existence  or  non-existence  of  a  contract,  and  the 
other  party  justifiably  relies  upon  this  representation  and 
takes  detrimental  action  in  consequence,  it  will  not  be  open 
to  the  party  TnqVing  the  representation  to  show  his  error. 
Thus,  if  an  acceptor  dates  his  acceptance  at  a  date  beyond 
Ae  last  moment  when  the  offer  would  be  opai,  and,  relying 
on  Utis  date,  the  offeror  changes  his  position,  the  acceptor 
could  not  show  that  the  date  was  an  error  and  that  the  accept- 
ance was  in  fact  seasonably  dispatched."  So,  it  would  seem, 
if  alter  a  letter  of  acceptance  had  been  mailed  completing  a 
contract,  the  acceptcn-  should  tel^raph  a  rejection  of  the  offer, 
and  relying  on  this  rejection  the  offeror  should  change  his 
pOHttion  before  the  receipt  of  the  acceptance,  the  acceptor 
should  not  be  allowed  to  show  that  he  had  in  fact  accepted 
the  offer  while  still  open.  It  is  essential,  however,  for  the 
creation  of  an  estoppel  that  there  should  be  a  misrepreeenta- 
ticHi  of  existing  fact;  it  is  not  enoi^  that  relying  upoii  a 
promise  of  future  performance,  the  promisee  chaises  his 
poation.^ 

*BatiftheoffeK»tBkeiiioaotioDm  ham  n.  Stookham,  32  Md.  196,  208. 
njiuwe  upon  the  erroneoiia  date,  the         "See  iitSra,  %  690  and  as  to  estoppel 

Mceptor  oouM  ahofr  the  tiuth.    Ihm-  to  deny  oonsidttntion,  inira,  JS  116a, 

bp  >.  Bifgpat,  1  H.  L.  C.  881;  Stock-  139. 
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§  99.  ffistoiy  of  the  law  of  consideration. 

IT  is  Tequiaite  in  English  and  American  law  for  the  forma- 
Hem  of  a  sUnple  contract  that  legally  sufficient  consideration 
be  given  for  the  pr(»mse  or  promises  therein.  This  doctrine 
finds  no  close  analogy  in  the  Roman  or  modem  Civil  Law. 
The  history  of  the  requirement  is  bound  up  with  the  history 
of  the  common-law  action  of  assumpsit.  Though  certain 
parol  contracts  were  recognized  by  the  law  prior  to  the  rise 
of  the  action  of  assumpsit,'  yet  it  was  only  by  nwans  of  that 
action  tiiat  the  formation  of  an  infinite  variety  of  contracts 
without  a  sealed  writing,  became  possible,  and  after  its  de- 
velopment the  kinds  of  parol  agreements  previously  recognized 
WCTe  emforeed  generally  by  means  of  that  action  so  that  its 
requirements  were  applied  to  them,  '^e  action  of  assumpsit 
was  orignaallg-*  f own -oL-aciion  on  the_cage]and_r^i5-deii  as 
sounding  in  tort  like  the  action  of  deceit.  "The  earliest  cases 
in  which  an  euavmpsit  was  laid  in  the  declaration  were  cases 
against  a  ferryman  who  imdertook  to  carry  tiie  plaintiff's 
horse  over  the  river,  but  who  overloaded  the  boat,  whereby 
the  horse  was  drowned;  against  sm^^ns  who  undertook  to 
cure  the  plaintiff  or  his  animals,  but  who  administered  con- 
trary medicines  or  otherwise  unskilfully  treated  their  patient; 
against  a  smith  for  laming  a  horse  while  shodng  it;  against 
a  barber  who  undertook  to  shave  the  beard  of  the  plaintiff 
with  a  cleEui  aad  wholesome  razor,  but  who  performed  his  work 
negl^ently  and  unskilfully  to  the  great  injury  of  the  plaJutifT's 
face;  against  a  carpenter  who  undertook  to  build  well  and 
f^thfully,  but  who  built  unskilfully."  '  From  cases  of  mis- 
feasance, like  those  just  alluded  to,  the  step  was  soon  taken 
to  cases  of  nonfeasance  where  the  only  wrong  was  a  failxue 

'  See  8  Harv.  L.  Rev.  2G2,  by  Ames,      article,  A.  63,  Profeesor  Amee  defini- 
*  The  Hictoiy  of  Aasumpait,  2  Harv.      tively  traced  ttie  early  law  on  the  sulv 
h.  Rev.  1,  2.    In  this  and  a  succeeding      ject. 
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to  do  what  had  been  promised.  Somewhat  later  a  promise 
to  pay  a  precedent  debt  was  enforced,  the  precedent  debt, 
it  was  said,  serving  as  consideratioD  for  the  assumpsit.  It  will 
be  seen  that  the  consideration  in  liiese  two  classes  of  cases 
is  entirely  different.  In  the  first  class  the  ^t  of  the  action 
is  an  injury  to  the  plaintiff  caused  by  his  entrusting  his  per- 
scm  or  properly  to  the  defendant  in  reliance  on  the  latter's , 
promise  or  undertaking.  The  defendant  is  r^arded  as  a  tort- 
feasor because  after  assumii^  to  act  and  inducing  the  plaintiff 
to  change  his  position,  he  has  negligently  injured  the  plaintiff 
or  his  property,  or  has  failed  alti^ether  to  do  as  he  ^reeC^ 
In  the  second  class  of  cases  the  thing  which  makes  the  de- 
fendant's prcHnise  enforceable  is  the  precedent  debt  which 
originally  arose  in  consequence  of  some  benefit  or  quid  pro  guo 
rec^ved  by  the  defendant,  though  not  at  the  time  the  promise 
was  made.'  It  is  from  these  two  classes  of  cases  that  the 
frequently  quoted  alternative  in  definiticms  of  consideration, 
a  detriment  to  the  plaintiff  or  a  benefit  to  the  defendant,  is 
derived.  Gradually  the  action  of  assumpsit  became  cUfferenti- 
ated  from  other  actions  on  the  case  and  regarded  as  sounding 
in  contract  like  covenant  and  debt,  rather  than  tort. 

§  100.  Differing  modem  tests  of  consideration. 

In  view  of  the  varying  underlyii^  bases  of  the  legal  rights 
which  have  been  enforced  in  the  action  of  assumpsit,  it  is  not 
surprising  that  there  is  difficulty  in  reducing  to  one  fixed 
standard  the  consideration  in  all  cases.  There  may  still  be 
found  several  somewhat  distinct  and  conflicting  ideas  as  to 
what  constitutes  a  sufficient  consideraticm. 

1.  Theideaof  promissory  estoppel  or  tort.  AccOTdingtothis 
test,  the  reason  for  the  enforcement  of  a  promise  would  be 
the  justifiable  reliance  upon  the  promise,  making  it  wrongful 
for  the  promisor  who  has  aroused  expectation  in  the  promisee 
and  induced  him  to  act,  to  withdraw  from  his  promise. 

■  OccaaionaUy  in  the  early  books,  these  meuungB  may  be  found  in  sCHoe 

consideration  is  used  in  a  looser  senee,  exceptional  caaee  in  modem  taw,  see 

as  meaning  aay  motive  or  reason  for  Pound,   13  HI.  L.   Rev.  435,  but  it 

making  a  promise;  or  even  as  meaning  has  no  acceptaaoe  as  a  general  defini- 

delibcration.   Some  rehcs  of  the  first  of  tioa. 
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2.  The  idea  that  the  con^dderation  is  the  price  requested 
and  received  by  the  promisor  for  the  promise.  This  idea  is 
undoubtedly  the  fundamental  and  as  to  most  cases  the  generally 
accepted  idea  of  consideration  at  the  present  time.  This 
usage  of  the  word  also  accords  with  the  usage  in  executed 
tnmsacfions  when  we  speak  of  the  coDsideratioQ  tor  a  deed 
or  for  a  sale.* 

3.  A  past  indebtedness  or  other  situation  which  makes  it 
just  that  a  pr(»nise  should  be  enforced.  This  idea  is  in  mod- 
em times  largely  discredited  except  in  certain  special  classes 
of  cases,  which  must  now  be  r^;arded  as  exceptional. 

It  is  sometimes  supposed  by  critics  of  the  doctrine  of  con- 
sideration that  the  requirement  relates  to  the  form  rather  than 
the  substance  of  a  contract.'  But  this  is  a  misunderstanding. 
Though  a  peppercorn  may  be  sufficient  consideration  for  a 
jffomiae,*  whether  or  not  it  is,  depends  on  whether  it  was  in 
fact  the  exchange  or  at  least  a  requested  detriment  induced 
by  tiie  promise.'  Coiu^  of  equity  have  professed  to  estab- 
lish no  different  criterion  of  what  constitutes  a  contract 
from  that  fixed  by  courts  of  law.  On  certun  matters,  how- 
ever, equitable  doctrines  have  arisen  which  are  logically  in- 
consistent with  any  principle  of  consideration  recognized  by 
courts  of  law.  The  most  striking  of  the  cases  where  obligations 
have  been  enforced  in  equity  without -consideration  valid  at 
law  are: 

1.  Gratuitous  declarations  of  trust  by  the  owner  of 
property. 

2.  Promised  gifts  which  because  something  in  the  nature 
of  a  fraud  would  otherwise  be  perpetrated  or  because  of  the  re- 
lationship of  the  parties,  equity  enforces  specifically.^ 

^nce  a  trust  involves  both  a  personal  obhgation  and  a 
property  right,  the  doctrine  established  by  Lord  Eldon  that  a 
vcduntary  declaration  of  trust  without  change  of  possession 
creates  an  enforceable  rig^t,*  is  incon£dstent  with  the  princi- 

*  See  lADgdell,  Sunimuy  of  Cod-  ■  See  a  full  diacuaaion  of  Coimider»- 
lactB,H4fi«<  W9-  tioit  in  Equity  by  Pound  in  13  lU.  L. 

•  See,  e.  g.,  Markby,  Etemeata  (6tb      Rev.  435. 

ed.),  309;  Loi«iuen,  28  Y&Ie  L.  J.  621.  •  Ex  parte  Fye,  IS  Ves.  140;  Jones 

*Infra,  i  lis.  t>.  Loclc,  L.  R.  I  Ch.  25;  Ames'B  Oaa. 

» Ibid.  Trust  (2d  ed.),  125  n. 
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pies  that  a  promise  is  not  binding  without  consideration,  and 
that  a  gift  without  delivery  is  ineffectual." 

§  101.  Distinction  between  actual  consideration  and  valid 
consideration. 

It  is  not  everytbing  requested  or  given  in  excbai^  for  a 
[nomise  wbicb  will  make  the  promise  enforceable.  In  other 
words,  it  is  not  everything  which  the  parties  ^^ee  upon  as 
consideration  which  the  law  will  treat  as  valid  consideration. 
It  is  frequently  said  that  a  promise  has  no  consideration  when 
what  is  meant  is  that  the  consideration  given,  though  requested 
and  funxiahed  as  requested,  is  not  a  valid,  or  suffici^it  or  legal  con- 
sideration to  make  the  promise  enforceable.  Clearness  of  thought 
is  promoted  by  udiig  the  word  consideration  as  meaning  con- 
sideration in  fact,  irrespective  of  its  legal  sufficiency  or  valid- 
ity. The  elliptical  use  d  the  word  as  meaning  whatever  may 
be  l^ally  necessary  to  make  a  promise  binding  results  in  aa 
unnecessary  multiplication  of  meanings  for  one  word,  since 
consideration  is  a  word  iu  common  legal  use  in  relation  to 
other  matters  than  the  formation  of  simple  contracts.  If  it 
is  sfud  then  that  a  promise  has  no  consideration,  the  meaning 
properly  is  that  nothii^  was  in  fact  given  in  ^change  for  the 
promise  or  that  no  action  was  taken  in  reliance  upon  it,  either 
because  the  promise  wtis  intended  as  a  gratuity  or  because 
the  thing  for  which  it  was  offered  was  not  given.  If  it  is 
said  that  a  promise  is  not  supported  by  sufficient  or  good  or 
valid  consideration,  the  meaning  is  tiiat  though  the  promisor 
may  have  asked  and  received  a  return  for  bis  prranise,  the 
return  is  not  such  as  the  law  considers  sufficient  to  make  the 
promise  enforcei^le. 

Wh^i  the  words  "sufficient  consideration"  are  used,  no 
question  of  illegality  or  of  public  policy  in  any  restricted  sense 
is  to  be  undrastood.  It  is  doubtless  generally  true  that  con- 
sideration ^ven  in  fact  but  illegal,  or  in  violation  of  public 
policy,  will  not  support  a  promise;  "  and  it  is  also  true  that 
whatever  may  be  the  requirements  of  sufficient  consideration, 
those  requirements,  like  all  rules  of  law,  are  in  a  broad  sense 

>oSeetn/ni,  S440.  "  It  ia  not  inrarublf  true.     See 

it^fra,  ij  1630-1032. 
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dictated  by  publk  policy.  Neverthelese,  the  distinction  is 
important  between  consideration  which  is  merely  insufficient, 
and  consid^ation  which  is  illegal  or  in  violation  of  some  other 
public  policy  than  that  which  requires  an  equivalent  satis- 
factcoy  to  the  law  to  be  given  for  a  promise  in  order  that  the 
promise  shall  be  binding.'' 

-  §  102.  Definition  of  valid  consideration  in  unilateral  contracts. 

TTie  requirement  ordinarily  stated  for  the  sufficiency  of 
coodderatioQ  to  support  a  promise  is,  in  substance,  a  detriment  - 
incurred  by  the  promisee  or  a  benefit  received  by  the  promisor' 
at  the  request  of  the  promise."    For  unilateral  contracts,' 
which  were  the  earliest  recognized  by  the  law  and  noay  still' 
be  r^arded  as  the  typical  form,  the  statem^t-is-ti£  accurate  . 
as  a  brief  general  statement  can  be.     For  lateral  contracts  ' 
it  wiU  be  found  that  some  modification  of  statement  is  neces- 
sary; though  in  substance  the  fimdamental  requirements  axe 
the  same.'*    That  a  detriment  suffered  by  the  promisee  at''^ 
the  promisor's  request  is  sufficient,  though  the  promisor  is  not  / 
benefited  is  well  settled.'^    It  will  be  foimd  that  in  most  ? 
cases  where  there  is  a  detriment  to  the  promisee  there  will 
also  be  a  benefit  to  the  promisor,  because  when  the  promisee 

u  See  tt^ro,  {  134.  66  N.  J.  Eq.  748,  56  Atl.  731;  Atlantie 

u  See  fot  example  CMnyn'a  Dig.  Ao-  Pebble  Co.  v.  Lehigh  Vtdley  R.,  89 

tion  on  Uw  Cbm  in  AsBiimpeit,  B.  1.  N.  J.  L.  336,  342,  98  Atl.  410;  Frear  v. 

Jones  v.  Aahbnnituun,  4  East,  466;  Hardenbergfa,  5  JohoB.  272,  277, 4  Am. 

Thomaa  r.  Thomas,  2  Q.  B.  861;  B(d-  Dec.   356;    Rector,    etc.,    St.    Muks 

ton  •.  Madden,  L.  R.  9  Q.  B.  65,  S6;  Church  i>.  Teed,  120  N.  Y.  683, 24  N.  E. 

Currie  t>.  Miaa,  L.  R.  10  Ex.  163,  162;  1014;UmonBankv.Sumvui,214N.Y. 

Kemp  tr.  Nat.  Bank  of  the  Republic,  332, 108  N.  E.  568;  Eastman  Land  Co. 

lOB  Fed.  48,  62,  48  C.  C.  A.  213;  o.  Long-BeU  Lumber  Co.,  30  0kl.  665, 

Clark's  App^,  57  Conn.  565,  19  Atl.  120  Pac.  276;  Butson  v.  iiim,  81  Om«. 

332;  Rysn  v.  Hamilton,  205  lU.  191,  68  607,  160  Fac.  630;  Ballard  v.  Burton, 

N.  E.  781;  People  it.  Commercial  life  64  Vt.  387,  24  Atl.  769,  16  L.  R.  A. 

tna.  Co.,  247  HI.  92,  93  N.  E.  90;  East-  664;  Utah  Nat.  Bank  r.  Nelson,  38 

rnanv.  Mill»,  113IowB,404,  85N.  W.  Utah,    169,  111   Pao.  907;   Thaveia' 

635;  Brady  v.  Equitable  Trust  Co.,  178  Deposit  Nat.  Bank  v.  Tichenor,  IS6 

Ey.  693,  199  8.  W.  1082;  Chicora  Fer-  Wis.  261, 145  N.  W.  777. 
tili«'  Co.  «.  Dunaa,  91  Md.  144,  46  >«  See  ir^ra,  SS  103-103/, 

Aa  347,  60  L.  R.  A.  401;  Doyle  v.  "  Riddle  v.  Hudson  (Okl.,  1919),  172 

Dium,  97  Mass.  208, 213,  93  Am.  Dee.  Pao.921.   See  also  cases  in  this  section, 

80;  New  York  Mining  Co.  c.  Mwtin,  pasmn,  aloo  infra,  }  113. 
13  Minn.  417,  421;  Headley  v.  Leavitt, 
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does  somethii^  detrimental  to  himself  at  the  request  aS  the 
promisor,  the  promisor  must  be  assumed  to  m^e  the  request 
because  he  desired  the  performance  in  question  and  r^arded 
it  as  beneficial  to  himself.  It  is  true  there  m^  not  be  always 
such  a  quid  pro  quo  as  was  necessary  in  the  early  law  to  create* 
a  debt; "  but  though  the  historical  derivation  of  benefit  as 
part  of  the  definition  of  consideration  may  be  from  the  quid 
pro  quo  in  the  action  of  debt,  this  derivation  has  so  far  been 
lost  sight  of  Ihat  at  the  present  time  benefit  would  doubtlegs 
receive  a  wider  meanii^.  But,  as  has  been  sfud,  detriment 
to  the  promisee  is  enough  without  benefit  to  the  promisor. 

!  There  are  a  few  cases,  however,  where  there  may  be  benefit 
to  the  promisor  though  no  detriment  to  the  promisee.  TheBB 
cases  make  it  essential  to  decide  whether  a  benefit  to  the 
promisor  is  of  itself  sufficient.  Eminent  recent  writers  on  the 
law  of  c<mtracte  have  endeavored  to  find  the  test  solely  in  the 
detriment  to  the  promisee,"  and  their  view  is  supported  by  the 
numerous  dida  to  the  effect  that  performance  of  the  promisee's 
l^al  duty  is  insufficient  consideration  for  a  promise;  ^  mnce 
such  performance  may  be  beneficial  to  the  promisor,  but  cannot 
be  l^ally  detrimental  to  the  promisee.  But  in  the  cases  where 
such  statements  have  been  made  there  generally  was  no  more 
legal  benefit  to  the  promisor  (since  he  received  only  a  pet^ 
formance  to  which  he  was  legally  entitied)  than  there  was 
detriment  to  the  promisee.  In  one  class  of  casegj.  however? 
n^^y,^  whCTe__thp  proTpif^e's  previous  legal  obligation  was 
pot  t<j  the  prtHpTsor.  but  to  a  third  person,  there  may^no 
detriment  to  t.h<>  prA]r|[iif«^,  nmcKj  ^e  pftTforma  only  what  he 
wasbound  to  do,  and  yet  a  bsiefit  to  the  promisor  to  which 
he  was  not  previously  l^ally  entitled.  The  we^t  of  authOT- 
ity  in  these  cases  undoubtedly  supports  the  view  tbat~such 
an  agreement  is  invahd,  and  therefore  by  implicati^  holds 
that  a  beneht  to  the  promisor,  is  not  a  sufficient  consideration. " 
On  the  other  hand  are  to  be  considered  not  only  the  numerous 
statements  of  courts  and  writers,  that  a  benefit  to  the  promisor 

■*See  tupra,  { It  (3d  ed.),  p.  185;  Amea,  12  Harr.  L. 

"  Longdell,  Summary  of  Contracts,      Rer,  516. 
i64;   Wald's    Pollock   on    Contracts  "See  infra,  fS  120- 133. 

"Sectufro,  j  131. 
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is  a  sufficient  alternative  to  the  requiran^it  of  detriment 
to  the  promisee,  but  also  cases  which  uphold  the  validity  of 
agreements  in  which  the  condderation  does  not  move  from 
the  promisee.*'  On  the  whole,  it  seems  better  to  take  the 
wider  rule.  A  promise  made  in  return  for  a  benefit  to  thew 
promisor  must  have  been  seriously  made,  and  it  has  been  paidy 
for  at  the  {nice  which  the  promisor  requested  and  he  has 
gained  an  advantage  therefrom.  This  seems  a  sufficient 
reason  for  enforcing  the  promise,  and  the  circumstance  that 
tiie  action  of  assumpmt  was  historically  developed  from  an 
action  of  tort  in  which  the  gist  of  the  action  was  an  injury, 
or  detriment  to  the  promisee  caused  by  reliance  on  the  promise, 
aerans  an  inadequate  ai^ument  to  the  contrary.  The  law  of 
ccHLtracts  has  travelled  a  long  way  &om  this  beginning,  and  there 
aeoDS  no  reason  if  the  broader  meaning  makes  for  convenience 
at  the  present  time  why  the  natural  meanii^  of  the  defini- 
Ucm.  as  l^d  down  for  centuries  should  be  restricted  for  his- 
torical reasons.*' 


'Seeii^ra,  S  114,  alao  Edmand  M. 
Motgan,  1  Minn.  L.  Rev.  383. 

n  Not  infrequMitly,  in  cases  where 
le^  detriment  suffoed  t^  the  plain- 
tiS  in  eachange  tta  the  ddeadaaVa 
froDiMe  mi^t  be  found,  the  decision 
m  tESted  wholly  or  partly  on  benefit 
reeciTed  by  the  defendant.  Urns  in 
Richmond,  etc,  Ry.  Co.  »Ridmiond, 
etc^  Railroad  Co.,  9B  Va.  670,  S73, 
675,  32  8.  E.  787,  the  oourt  had  in 
question  an  agreement  between  two 
nuhoada  to  share  the  expenaea  of 
oeeting  gates  and  main  tainiiig  a  watch- 
man at  the  eroding  of  their  tracks. 
The  court  aaid:  "It  ia  said,  however, 
that  this  contract  is  without  oomdd- 
cration;  that  Uie  Electric  Company 
had  the  right,  with  or  without  its  con- 
sent, to  croes  its  tracks,  authority  to  do 
■o  luiTing  been  oonftrred  by  the  City 
of  Ricbmond.  This  we  concede,  but 
WG  know  that  tlte  croeaing  of  railways 
at  grade  is  always  atteikdad  with  dait- 
0er,  fknA  that  when  thia  crossing  occurs 
in  the  streets  of  a  dty  &e  danger 


is  greatly  enhanced.  It  was,  thcnj- 
fore,  for  the  mutual  convenience, 
safety,  and  protection  of  the  two  com- 
panies that  some  arrangement  should 
be  mode  by  which  the  danger  incident 
to  the  situation  m^ht  be  diminished, 
if  not  wholly  obviated.  Counsel  for 
the  Electric  Company  says  that  the 
erection  of  gates  does  not  tend  to  di- 
minish the  danger,  and  was  not  to  the 
advantage  <rf  the  Electric  Company, 
because  its  employees  are  thereby  in- 
duced to  rely  upon  such  means  of  pro- 
tection against  accident,  and  relax 
their  own  vi^anoe,  and  are  rendered 
less  attentive  to  their  duties.  We 
think,  however,  that  we  can  with  pro- 
priety assume  that  it  is  a  matto"  of 
common  knowledge  that  the  tendency 
of  gates  and  a  gatekeeper  is  to  pro- 
mote safety.  .  .  .  The  contract  [hav- 
ing  thus  been  entered  into  and  ratified) 
is,  we  find,  supported  by  a  sufficient 
considra«tion  in  the  benefits  which 
it  has  conferred  upon  the  puties 
thereto,  in  tha  safety  and  [KOtection 
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$  102a.  Tecbnical  meaning  of  benefit  and  detriment 

Benefit  uid  detriment  have  a  tecbnical  meaning.    Neither 
the  benefit  to  the  promisor  nor  the  detriment  to  the  promisee 
need  be  actiial.    "It  wotild  be  a  detriment  to  the  promisee, 
in  a  legal  sense,  if  he,  at  the  request  of  the  promisor  and  upon 
the  strength  of  that  promise,  had  performed  any  act  which   \, 
occasioned  him  the  ^ghtest  trouble  or  inconveni^ice,  and    J 
which  he  was  not  obliged  to  perform."  "    Thus  abstaining   ^ 
from  smoking  and  drinking,  though  in  fact  in  the  particular 
case  a  benefit  to  the  promisee's  health,  finances  and  morals 
and  of  no  benefit  to  the  promisor  is  a  legal  detriment  and  if  ~ 
requested  as  such  is  sufficient  consideration  for  a  promise.**" 
So  obtaining  ^natures  to  a  petition  is  a  sufficient  considerar* 
tion  though  the  petition  is  so  defective  as  to  be  useless  uid 
the  signatures  are,  therefore,  of  no  benefit  to  the  promisor." 
r  Detriment,  therefore,  as  used  iu  testing  the  sufficiency  of  V 
'  consideration  means  legal  detriment  as  distinguished  from'/j 
,     r  '     I  detriment  iu  fact.   It  means  giving  up  sometiiii^  which  the 
yNj"" ' ,-.     ^  promisee  had  a  right  to  keep  or  doing  aomething  which  he" 
C  ■,,  «■        had  a  ri^t  not  to  do.*'    And  benefit  correspondingly  must 
.'     ,\    \  mean  the  receiving  as  the  exchange  for  his  promise  of  some- 
^  ,  thing  which  the  promisor  was  not  previously  entitled  to  receive. 

That  the  promisor  desired  it  for  his  own  advantage  and  had 
no  previous  right  to  it  is  enough  to  show  that  it  was  bene- 
ficial."   If  the  promisor  requested  tiie  act  not  for  his  own 

in  the  opentton  of  their  rmpective  held  sufficient  conBidoation  to  aup- 

roads,  which  we  aie  authorised  tq  infer  port  a  promiM  by  the  donor  to  makie 

is  in  some  meaauie  due  to  the  flagnia.ii  another.     Hoffman  o.  Moreinaa,  184 

employed,  &ad  gates  erected  in  accord-  Ala.  220,  63  Bo.  942;  and  see  v\fra, 

ance  with  ite  terms."  |  lG3d.  a.     Sed  qnare,  if  the  parties 

"  Bigelow  V,   Bigelow,   95  Me.   17,  really  intended  a  bargain. 
22,  49  Atl.  49.  ■*  Proof  that  the  toit  is  based  on  the 

**  Hamra  v.  Sidway,  124  N.  Y.  G38,  prerious  l^al  right  of  the  promisee  to 

27  N.  E.  256,  12  L.  R.  A.  463,  21  Am.  keep   the   consideration  and  of    the 

St.  Hep.  693;  Talbot  v.  Stemmons  Es'r,  promisor  to  receive  it  may  be  found  in 

89  Ky.  222,  12  8.  W.  2OT,  25  Am.  St.  deciaions  holding  payment  of  a  debt, 

Rep.  631.  whether  in  fact*  advantageous  to  one 

"  Corey  tr.  Newton,  9  Col.  App.  181,  party  and  detrimental  to  the  other, 

48  Pao.  156.  no  valid  consideration  for  a  promise, 

*>  Tliia    might    not,    however,    be  infra,  {  120;  and  likewise  performance 

n    pushed  to  its  ultimate  logical  extremity,  of  duties  imposed  by  contract,  infra. 

Receiving  a  gift  would  probably  not  be  f  131,  or  by  law,  i7\fra,  J  132,  invalid 
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advantage,  but  from  a  charitable  desire  to  benefit  a  third  • 
person,  it  may  be  doubted  whether  there  is  such  a  beueik 
as  the  law  requires.  Thus  if,  as  consideration  of  his  promise, 
A  requests  B  to  perform  a  I^al  duty  which  B  owes  to  C,  and' 
B  does  so,  it  is  insufficioit  consideration  unless  A  requested ' 
the  act  for  his  own  advantage,  not  C's."  The  fact  that  pet-  ^ 
formance  of  his  own  promise  will  benefit  the  promisor  is  iu^  r 
materiaL  A  promisor  caimot  give  himself  consideration  for  ) 
his  own  inomise.'' 
It  is  probable  also  that  no  performance  can  serve  as  con- 
had  reodved  suffident  oonsidenitioa 
for  their  reopeotiTc  pramiaea: —  "Co' 
tainly  those  who  became  liable  on  the 
note  secured  a  diatiitct  benefit  whidi 
accrued  directly  from  the  oontraot. 
Eadi  share  of  stodc  which  they  hdd 
repreaented  an  aliquot  part  of  the 
bank's  asaets  and  whatever  increased 
the  assets  benefited  the  holden  of  the 
Btock."  It  might  be  argued  with  equd 
force  that  a  promise  to  buy  property 
ifl  binding  without  any  promiae  to  aell 
it,  nnce  if  the  promise  is  performed,  th« 
iwomiaor  will  reodve  the  benefit  of  the 
purchased  property.  A  promise  by  a 
stockholder  to  make  a  present  to  a 
corporation  is  surely  not  binding, 
merely  because  a  fraction  of  the  ^t 
will  oiure  to  his  advantage  in  the  in- 
creased vbIub  of  hia  etock.  The  true 
analysis  of  the  situation  presented  by 
the  New  York  case  is  this:  Mutual 
promisee  by  A  and  B  tbat  each  will 
make  a  gift  to  C,  are  binding.  Thia  is 
an  ordinary  case  of  a  bilateral  contract 
for  the  botefit  of  a  third  person.  In 
the  actual  case  the  promisee  in  ques- 
tion were  not  made  by  the  promisors  to 
one  another  but  were  made  to  the  bank. 
In  consideration  of  A's  promiae  to  the 
bank,  B  also  promised  to  the  bank.  It 
is  therefore  a  case  where  the  considera- 
tion does  not  move  from  the  pTOmiaee 
(see  iti/ra,  S  114),  but  where  in  other 
respects  the  usual  requirements  for 
the  formation  of    contract   may  be 


i  no  benefit  is 
received  by  the  obfigee  except  what 
he  was  entitled  to  under  the  original 
contract,  and  the  otho'  party  to  the 
nintiact  parts  wiUi  nothing  exc^ 
what  he  has  already  bound  for,  tb»e 
ia  DO  consideration."  Feidman  ti. 
Fox,  112  Arit.  223,  164  S.  W.  766,  767. 
The  principle  stated  in  the  text  is  not 
infrequently  knt  eight  of,  and  an  in- 
quiry made  whether  an  act  was  detri- 
mmtal  in  fact  to  the  promisee  or  bene- 
ficial in  fact  to  the  promisor.  Be^  e.  g.. 
Brown  r.  Brew,  99  Wash.  GA,  169 
Fla£9g2. 

» In  the  cases  cited,  wfm,  i  1^ 
whkh  hold  performance  or  tvomiaes 
oC  perfbrmanoe  of  a  l^al  duty  to  a 
third  person  a  sufficient  consideration, 
thoB  are  expresaiona  indicating  that 
in  the  opiiuon  of  the  court  aometimea 
perfomuuioe  by  B  at  A's  request  oi 
B'a  k^al  duty  to  C,  mi^t  be  braieficial 
to  A,  and  sometimes  might  not  be. 

**  TltB  error  of  such  reasoning  (for  it 
can  be  oimsidered  nothing  elK)  was 
committed  in  Union  Bank  v.  Sullivan, 
214  N.  Y.  332,  108  N.  E.  558.  There 
the  IVendent  and  members  of  the  Ex- 
ccutive  Committee  of  the  bank  gave 
their  note  to  the  bank  for  S175,000, 
in  order  that  a  loss  of  that  amount 
whi<^  the  bank  had  suffered  might  not 
be  deducted  from  the  apparent  sur- 
plus in  Ute  bank's  statement  of  ita  con- 
dition. IIk  court  said  in  support  of  ita 
t  ttutt  the  ngnen  of  the  note 
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sideration  if  the  promisee  had  no  power  to  refnun  from  per- 
forming the  act.  This  question  can  generally  arise  only  where 
negative  performuice  iB  requested.  If  the  promisee  refrains 
as  requested,  but  could  not,  had  he  wished,  have  done  oth^- 
wise,  he  has  certainly  incurred  no  detriment  and  can  hardly 
be  regarded  as  having  conferred  a  benefit.^ 

§  103.  Application  to  bilateral  contracts  of  the  definition  of 
A^  consideration  in  unilateral  contracts. 

The  earliest  simple  contracts  recognized  by  the  law  were 
unilateral.  The  first  recognition  of  bilateral  contracts  seems 
to  have  been  about  the  end  of  the  axteenth  century.*' 

When  endeavoring  to  apply  the  doctrine  of  consideratirai 
to  bilateral  contracts  a  lawyer  instinctively  seeks  to  apply 
the  same  definition  that  has  been  adopted  for  imilateral  con- 
tracts.  Let  it  be  supposed  that  this  is  detriment  to  the  promisee 
or  perhaps,  as  an  alternative,  benefit  to  the  promisor.    Such 
detriment  or  benefit  may  be  sought  in  bilateral  agreements 
either  in  the  making  of  a  promise  in  fact,  or  in  .the  obligation 
■?  in  law  created  by  a  promise.    Professor  Ames  took  the  former 
\  alternative; "  Sir  Frederick  Pollock,"  though  saying,  "It 
is  true  that  the  promise  itself,  not  the  obligation  thereby 
created  is  the  consideration,"  has  inserted  in  the  last  edition 
of  his  treatise  a  passage  which  se^os  inconsistently  to  imply 
,  tiiat  not  the  promise  in  fact,  but  the  obligation  of  the  promise 
I  is  requested;  *'  and  at  all  events  is  explicit  that  whether  or 

**  In  Wichita  Mill  &  Elevator  Co.  v.  The  defendant  failed  to  pay  for  in- 
liberal  Elevator  Co.,  243  Fed.  9S,  stallments  [urnished,  and  the  judges 
102,  165  C.  C.  A.  620,'  the  court  held  were  evenly  divided  in  opinion  as  to  the 
that  a  seller's  delay  in  shipping  goods,  plaintifF'a  ri(^t  to  recover  for  future 
though  requeated  as  oonsideration,  profit  as  well  as  for  the  non-payment 
cieaUd  no  contract,  "for  such  delay  for  what  had  already  been  delivered, 
was  caused  by  its  absolute  inability  to  "  12  Harv.  L.  Rev.  29>.32. 
ship  and  not  by  ite  compliance  with  **  Principles  of  Contract,  Sth  B"g, 
the  buyn's  request."  ed.,  192;  3d  Am.  ed.,  202. 

** Straogborough  v.  Wanter,  4  Leon-  ""If  it  be  suggested  Uiat  tlw  mere 

ard,  3  (1S8S);  Gower  n.  Capper,  Cro.  utteranceof  words  of  promise  is  tfouble 

EUiz.   543    (1597);    Nichols   v.   Rays-  enough  to  be  a  considetation,  the  an- 

\xed.  Hob.  88  (1615).     In  Pecke  v.  swer  is  that  such  is  not  the  nature  of  the 

Redman,  I>yer,  113  (155S),  the  parties  businees.    Moving  of  the  tips  to  speak 

had  entered  into  a  bilateral  agreement  or  of  the  fingers  to  write  is  not  what  the 

for  the  sale  of  grain  in  installments,  promisor  ofiers  or  tiie  promisee  ao- 


§  103  CONBIDBBATION  201 

Dot  the  making  of  the  promise  as  a  fact  or  the  obligation  of 
the  promise  in  law  is  requested,  the  reason  that  a  promise  is 
su£Gicient  consideration  is  because  it  creates  a  detrimental  obli- 
gation. Professor  Langdell  also  '*  is  explicit  only  to  the  same 
eictent.  He  says  that  the  making  of  a  "binding  promise"  is 
something  (^  value;  and  in  his  ai^imient,*'  apphes  his  test  for 
consideration — detriment  to  the  promisee — to  the  obligation 
assumed  to  be  created  by  the  promise." 

It  seems  probable  that  generally  speaking,  it  is  the  promise7  i 
in  fact  which  the  offeror  requests — not  a  l^al  obligation.  I 
This  is  shown,  as  Professor  Ames  has  said,  by  the  form  which 
such  an  offer  ordinarily  takes  in  fact,  and  by  the  form  in  which 
a  bilateral  contract  is  declared  upon,  the  plaintiff  stating 
merely  that  in  condderation  of  bis  promise,  the  defendant 
promised.  An  offeror  contemplating  the  formation  of  a  bilat- 
eral contxact  says  nothing  of  oblations,  and  asks  only  a  promise 
in  fact.  Whethw  the  offeror  has  bound  himself  by  an  obliga- 
tion and  whether  he  has  got  one  in  retmii  is  for  the  law  to 
dedde.  TTiis  is  true  generally  in  the  formation  of  contracts.'^ 
If  it  were  true  that  the  request  of  the  offeror  were  for  an  obliga- 
tion rather  than  for  a  promise  in  fact,  no  fair  construction  of 
the  offer  could  permit  any  other  conclusion  than  that  the 
obligation  requested  by  the  offeror  was  an  effective  and  enforce- 
able oblation,  not  one  unenforceable  or  voidable  at  the 
option  at  the  promisor.  Yet,  ^omises^  which  are  voidable 
or  unenforceable  on  accoimt  of  fraud,  infancy,  the  Statute  of 
Frauds,  or  illegality,  are  sufficient  to  support  counter-promises.^ 
If  t^  counter-promisor  in  such  a  bargain  requested  a  legal 
lAligation,  it  can  hardly  be  true  that  he  has  received  what 
be  ai^ed  for.  Certainly  no  offeror  who  in  terms  requested  an 
obligation  could  have  had  in  mind  such  a  feeble  bond. 

eepla."    PoOock  (Sth  £kig.  ed.},  191.  "£.  0.,  Summary  of  Contracte,  !  84. 

No  doubt  even  if  merely  a  promise  in  "  Professor    Ashley,    who    follows 

hct  is  Baked  for,  the  requast  contem-  Ltmgdell  closely,  argues  that  "in  the 

plaks,  not  tbe  utterance  of  the  words  avenge  caae"  it  is  the  obligation  not 

u  a  meaoingleBB  formula,  but  se  a  merely  the  promiae  in  fact  which  the 

nuuufestatdoa  of  the  speaker's  intent,  offer  for  a  bilater^  contract  tequeeta. 

FMHibly  this  is  all  the  learned  author  I^w  of  Contracts,  £  31. 

meaoa.  "  See  ntpra,  i  21. 

" Sununaij  of  Contiaota,  } SI.  "See  ifi/ra,  {  106. 
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It  will  not  do  to  m^  that  a  voidable  or  unenforceable  obliga- 
tion is  recognized  by  the  law  as  within  the  pale  of  l^al  obhga- 
tions.  The  inquiry  here  concerns  what  the  offeror  in  fact 
requests  and  the  law  cannot,  under  recognized  rules,  impose 
a  contract  upon  him  unless  he  has  been  ^ven  what  hia  request 
reasonably  shoxild  be  understood  to  mean.  Contracts  where 
one  promise  is  voidable  or  unenforceable  present  some  difficulty 
with  r^ard  to  the  law  of  consideration,*'  but  it  has  not  been 
supposed  that  they  violate  fundamental  principles  of  mutual 
assent. 

It  is  doubtless  generally  true,  though  not  always,  that  tike 
reason  why  the  offeror  requests  a  promise  in  fact  is  because 
he  expects  thereby  to  acquire  an  obligation  in  law,  but  the 
reason  for  his  request  must  not  be  confused  with  the  request 
itself. 

It  must  be  admitted,  however,  tbat  it  is  possible  for  an 
off«t>r  to  request  in  his  offer  the  creation  of  a  legal  obligar 
tion.  A  can  certwnly  say  to  B, — "If  you  will  give  me  a 
simple  contract  right  against  you  for  your  horse,  I  will  give 
you  a  simple  contract  r^t  gainst  me  for  one  hundred  dolWs/' 
and  it  will  probably  not  be  doubted  that  acceptance  of  such 
an  offer  will  create  a  contract,  or  that  the  validity  of  an  agree- 
ment which  provided  in  teansas  for  the  exchange  of  l^al  oblige 
tions,  barring  perhaps  cases  of  voidable  and  of  tmenforceable 
promises,  will  be  tested  in  the  same  way  as  if  the  offeror  had 
requested  a  promise  in  fact  rather  than  an  obligation  in  law. 
So  that  even  if  ordinarily  it  is  merely  a  promise  in  fact  for 
which  the  offeror  asks,  as  it  is  at  least  possible  that  an  obUga- 
tion  in  law  may  be  requested,  any  difficulties  which  are  in- 
volved in  that  assumption  must  be  met.  A  technical  difficulty, 
at  least,  in  applying  to  bilateral  contracts  the  test  of  con- 
sideration applicable  to  unilateral  contracts  exists  either  on 
the  assumption  that  a  promise  in  fact  is  requested  or  on  the 
assumption  that  an  obligation  in  law  is  desired. 

If  it  is  the  promise  in  fact  which  the  offeror  requests,  tiie 
inquiry  naturally  follows,  why  does  not  a  bilateral  contract 
arise  whenever  a  requested  promise  is  given  in  response  to 
an  offer?   No  satisfactory  answer  to  this  question  can  be  made 

"See  infra,  £105. 
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if  the  definition  of  condderation  in  uoilateral  contracts  is 
of  universal  appKcation,  for  whichever  of  varioxis  definitions 
that  have  been  suggested  as  appropriate  for  unilateral  contracts 
is  adopted,  the  act  of  rnftVing  a  promise  at  request  will  techni- 
cally satisfy  its  requirements. 

On  the  other  hand,  if  the  offeror  were  conceived  of  as  askii^ 
for  a  legal  obligation,  the  opposite  difficulty  is  presented  in 
any  attempt  to  apply  to  bilateral  agreements  the  definition 
of  condderation  appropriate  to  imilateral  contracts.  The 
inquiry  has  been  made  by  Sir  Frederick  Pollock,  "What 
It^cal  justification  is  there  for  holdit^  mutual  promises  good 
conside'ation  for  each  other?  None,  it  is  submitted."  "  And 
this  conclusion  is  justified,  if  the  only  principles  which  we 
have  to  go  upon  are  that  the  offeror  requests  a  legal  obliga- 
tion as  the  return  for  his  offer,  and  that  in  that  1^^  obliga- 
tion must  be  found  a  detriment  or  benefit  necessary  under  the 
definition  of  consideration  in  unilateral  contracts.  For  these 
premises  involve  inevitably  a  circular  line  of  argument.  If 
a  delrim^it  is  necessary  to  support  a  promise,  and  there- 
tare  to  ffve  rise  to  an  obligation  binding  upon  either  party, 
there  can  be  no  detriment  without  an  obligation,  and,  under 
the  rule  of  consideration  which  it  is  sought  to  apply,  there  \ 
can  be  no  obligation  without  a  detriment.  Moreover,  the  •' 
burden  is  on  one  who  asserts  there  is  a  contract  to  establish 
it.  He  will  never  be  able  to  establish  a  bilateral  contract 
upon  these  premises." 

"2S    Iaw    Quarterly    Rev.     101;  are  not  in  point.    It  is,  of  oourae,  true 

VdOotUt  an  Contracts,  Sth  Eng.  ed.,  that  a  defmdant  who  seeks  to  ^low 

19L  that  the  facts  stated  in  the  dedaration 

"  It  is  at  this  point  that  the  orgu-  are  not  the  only  essential  ones  in  the 
ment  of  Pirrfessor  I^ngdell,  in  his  easay  case,  must  allege  and  prove  the  ad- 
on  conaideiation,  in  14  Harv.  L.  Rev.  ditioital  facts;  but  when  all  tfae  facts 
496,  fails.  On  page  601,  he  states  the  an  befote  the  oourt,  the  burden  is 
method  of  pleading  in  contracts,  and  always  on  the  pluntiS  to  establish  a 
says  that  by  alleging  and  proving  mu-  legal  cause  of  action.  The  question  is 
tual  pniimaes  "the  {daintiS  will,  in  Vbe  not  here  in  regard  to  disputed  facts; 
absence  of  any  proof  by  the  defendant,  all  the  facta  must  be  taken  as  known. 
jn^»hli»>i  his  case  unless  the  court  shall  Under  such  circumstancea  the  plain- 
he  of  opinion  that  one  of  the  mutual  tiS  has  no  right  to  assume  that  he  has 
promiaee,  even  if  supported  by  a  suffi-  a  cause  of  action  in  order  to  argue  that 
eient  consideration,  is  not  binding."  he  has  one,  nor  can  the  court  make  any 
But  the  cases  ot  pleading  sugguted  such    assumption.      When    Profeawir 
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§  103a.  A  distinct  principle  is  necessaiy  to  exj^ain  bilateral 
contracts. 

To  avoid  ti^  difficulUes  just  stated,  it  is  Qecessary  to  state 
fuiiiier  that  "the  act  of  exchanging  the  promises  makes  them 
enforceable  which  has  been  called  "  one  of  the  secret  paradoxes 
of  the  Common  Law,"  *'  and  thereupon  also  to  inquire  whether 
exchanging  all  mutual  promises  nu^es  thran  enforceable, 
or  whether  this  is  true  of  only  a  cotain  kind  of  mutual  promises 
and  if  so,  what  is  the  kind. 

It  makes  veiy  little  ultimate  difference  therefore  whether, 
conceiving  that  the  mutual  assent  given  in  the  creation  of 
a  bilateral  contract  is  an  assent  to  an  ^tchange  of  promises 
in  fact,  one  is  driven  to  ask  why  all  mutual  promises  **  which 
do  not  contravraie  public  policy  do  not  make  contracts  (unless 
it  is  asserted  that  they  all  do)  as  To^c  would  lead  us  to  suppose ; 
or  whether  the  theory  is  accepted  that  a  bilateral  contract 
is  based  on  assent  to  an  exchange  of  l^al  obligations  and  in 
view  of  the  impossibility  of  ever  lo^cally  proving  the  existence 
of  mutual  obligations  from  the  definition  of  consideration  in 
unilateral  contracts,  it  is  asserted  as  a  further  principle  that 
the  exchange  of  the  promises  makes  them  enforceable  and  the 
limits  of  this  apparent  principle  are  sought.  Whichever  point 
of  view  is  taken,  one  is  turned  to  the  cases  to  find  what  kind 
of  mutual  promises  have  been  held  by  the  law  sufficient  con- 
sideration for  one  another;  but  bdore  doing  so,  the  arguments 

I^igdell  Bays  the  pluntiff  will  e&tab-  asBumplioD  he  actufdly  made.     But 

lish  bis  cue  by  proving  mutual  prom~  MTtainly  none  of  these  three  propom- 

ioBB  unless  t^tart  from  conaidfsation  tions  can  be  accepted  without  proof 

one  of  the  promises  is  not  binding,  he  that  it  repieeents  the  law.     In  fact 

<!an  be  justified  in  bo  asserting  only  if  ail  of  tb»n  seem  to  be  at  variance 

be  assumes  each  promise  by  one  hav-  with  the  law  and,  therefore,  unsound, 
ing  capacity  is  necessarily  a  detrimen-         "  30  Iaw  Quarterly  Bev.  129,  pro- 

tal  obligation  to  the  promisor,  or  if  he  sumably   by    Sir    Frederick   Pollock, 

assumes  the  mere  making  of  a  promise  There  seems  nothing  paradoxical  about 

in  fact  1^  such  a  peraon  is  a  sufficient  it.     All  Uiat  is  neoeesary  is  to  un- 

detriment.     The  universaUty  of  his  derstaud  and  to  state  that  the  rules 

statement  will  not  strictly  be  justified  governing  ooniadaation  in  iinilateral 

«ven  if  be  were  permitted  to  assume  contracU  will  not  cover  the  bilateral 

that  any  promise  which  if  binding  situation,  and  that  a  special  rule  is  r^ 

would  impoee  a  detriment  is  sufficient  quired. 

consideration,  though  I  bdieve  from  "  That  is,  all  mutual  promises  which 

his  genval  argument  that  the  last  is  the  would  be  valid  if  unda  ewl. 
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advanced  by  Professor  Ames  that  all  mutual  promises  not 
opposed  to  public  policy  create  contracts  should  be  answered. 

§  lOSb.  Ames's  theoiy  of  comideration. 

Thoi^  ibe  technical  requirements  of  the  definition  of 
consideration  in  unilateral  contracts  may  be  fulfilled  by  giving 
any  promise  in  fact,  it  is  obvious  that  a  promise  which  assures 
the  performance  of  an  act  which  the  law  regards  as  of  no 
value,  ifi  merely  a  technical  exchange  for  a  counter-promise, 
and  that  if  the  law  is  to  be  practically  as  well  as  technically 
reasonable,  the  mere  making  of  such  a  promise  irrespective 
of  its  content,  should  be  insufficient.  The  only  possible  aoErwer 
to  this  is  to  maint^,  as  Professor  Ames  maintained,  .^sL 

wy   act  what^-vpr,    nfhcr   than    a  pmmify,    is   RiiffinjfiT|t   ^17^- 

sidpration  for  a  unilateral  contract.  If  this  is  true  it  is  reason- 
able to  assert  that  the  promise  of  any  act  may  Hkewiap  hp  aiiffl- 
fiifint,  gnnaid^rftt^Qp.  But  it  cannot  be  admitted  that  any  act 
or  forbearance  which  is  requested  as  the  consideration  for  a 
unilateral  contract  is  legally  sufficient. 

Professor  Ames's  argument  in  support  of  his  thcEus  as  to 
unilateral  contracts,  is  based  on  an  examination  of  the  law  gov-  ^J^ 
eming  tlueeclass^  of  cases :  namely,  those  where  the  considera- 
tion consists  of, 

1.  The  forbearance  to  prosecute  a  groundless  claim; 

2.  Hie  p^ormance  of  a  preexisting  contractual  duty  to 
a  person  other  than  the  promisor; 

3.  The  performance  of  a  preexisting  contractual  duty  to 
the  promisor  himself. 

As  to  the  first  group  of  cases,  if  they  are  assumed  to  go  to  -^ 
tiie  farthest  extreme  which  has  been  su^^ted,**  there  is  no  / 
inconsistency  with  the  definition  that  not  any  act  or  forbear-    \ 
ance  whatever  but  only  one  which  is  a  legal  detriment  to  the    ( 
promisee  or  l^al  benefit  to  the  promisor  is  sufficient  to  support     ) 
a  unilateral  contract;  for  it  may  well  be  ai^ed  that  one  who 
has  an  honest  belief  in  the  vfdidil^  of  his  claim  has  a  legal 
right  to  attempt  its  enforcement,  and  that  to  forbear  to  exercise 
this  ri^t  is  a  l^al  detriment.    It  seems  to  have  been  at  one 
time  assumed  by  the  English  law  that  only  one  who  has  a 

**  See  i7^fTa,  {  135. 
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valid  claim  has  a  right  to  attempt  to  enforce  his  demand. 
The  modem  law  simply  rejects  this  artificial  assumption. 

The  second  group  of  cases,  which  includes  those  where 
performance  of  a  preexisting  contractual  duty  to  a  perscm  . 
other  than  tiie  promisor  is  the  con^deration,  affords  still 
less  support  to  the  ai^ument.     Such  cases  as  sustain  the 
'  vahdity  of  the  consideration  (a  numerical  minority)  do  so 
\  because  the  court  holds  the  promisor  in  the  second  con- 
;  tract  has  received  a  benefit  from  the  performance  of  the 
'  promisee,  not  because  anything  requested  is  sufficient  con- 
sideration.** 

The  third  class  of  decisions  which  Professor  Ames  ^:iaDines 
condsts  of  cases  where  performance  of  a  contractual  duty 
to  the  promisor  himself,  is  the  consideration  ^ven  for  the 
defendant's  promise.  These  are  mainly  cases  where  pay- 
ment of  part  of  a  liquidated  debt  was  made  in  consideration 
of  an  agreement  to  discharge  the  whole. 

That  payment  of  a  hquidated  debt  or  part  ot  it  wijl  pot 
support  qnY  prnmiy.  hy  t.hp.  nrftditor.  is  conceded  by  ProfessOf 
Ames  to  be  the  general  rule  of  law,  but  he  cites  early  auUioritiee 
showing  that  in  the  EdxteenUi  century  tiie  law  was  probably 
otherwise.  Where  there  are  scores  oi  decidons  in  the  eigbte^ith 
and  nineteenth  centtuies,  an  inquiry  as  to  the  law  of  tiie  six- 
teenth centiuy  is  mer^y  of  historical  interest.  That  some 
modem  courts  have  objected  to  the  law  on  this  matter  is 
doubtless  true,  and  it  is  also  true  that  inconsistently  with 
the  general  rule  several  creditors  may  by  simple  contract 
compound  their  claims  against  a  common  debtor  and  bind 
themselves  effectually  to  dischai^  the  balance  due  them; 
but  it  is  equally  clear  that  the  general  rule  is  almost  imiversally 
settled  law,  and  that  it_  is  regarded  by  the  courts  not  as  an 
exceptional  doctrine  but  as  an  exemplification  of  the  general 
principle  that  an  act  which  is  neither  legally  detrimental 
to  the  promisee,  nor  legfdly  beneficial  to  the  promisor,  is 
insufficient  consideration  to  support  a  promise.  The  extent 
of  the  changes  which  have  been  made  by  statute  or  decision 
in  various  jurisdictions  of  the  doctrine  that  payment  of  part 
of  the  debt  is  insufficient  to  support  an  agreement  to  dischai^ 
«  See  infra,  i  131. 
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the  whole  debt,  is  not  great.    In  only  a  very  few  jurisdictions,,' 
the  law  has  been  changed  by  decision.*' 

The  decisions  where  some  perfonnance  to  which  the  promisee 
was  bound  to  the  promisor  other  than  the  payment  of  a  debt 
(as  for  instance  completing  a  building  or  other  piece  of  work) 
is  ffvea  as  the  condderation  for  a  promise  are  to  the  same 
effect.  Almost  uniformly  they  deny  the  validity  of  such  con- 
sideration.'*' 

The  result,  therefore,  of  tiie  three  classes  of  cases  to  which* 
Professor  Ames  appeals,  is  that  in  one  of  the  groups  (tiie  third), 
the  decisions  are  necessarily  opposed  to  this  theory.  In  the 
other  two  groups  the  concludon  reached  by  a  large  proportion, 
perhaps  the  majority  of  courts,  cannot  be  reconciled  with  his  yt 
definition;  and  those  decisions  which  support  the  validity  d  ,,^  , 
the  consideration  are  rested  by  the  courts  on  other  grotmds 
than  those  suggested  by  him;  and  these  other  grotmds  are 
htfmonious  with  the  decisions  on  the  law  of  consideration 
generally,  and  wilii  the  definitions  customarily  given  by  tha 


Since,  tber^ore,  a  due  regard  for  judicial  authority  prevents 
OOB  fnm  believing  the  law  to  be  that  airy  act  requested  may 
serve  for  ihe  consideration  of  a  unilateral  contract,  it  seems 
unreasonable,  even  if  there  were  no  other  difSculty,  to  hold 
that  the  making  of  any  pnnnise  would  be  sufficient  to  support 
a  counter-promise.  Moreover,  there  are  further  difficulties 
precluding  assent  to  such  a  theory.  While  it  would  explain 
more  simply  than  any  other  the  fact  that  a  voidable  or  unen- 
forceable promise  is  sufficient  consideration  to  support  a  coun- 
ter-i>r(nnise,  the  argument  goes  too  far,  for  it  would  also  follow 
that  a  void  promise  or  an  illusory  promise  would  be  sufficient  ' 
oonaderation;  but  the  law,  of  course,  is  otho-wise.  A  promise 
which  is  void  is  insufficient  consideration,*  and  the  cases 

«  See  infra,  H  120  e(  aeg.  Allen  (Maae.)  163;  Aodriot  v.  Lb.w- 
'  See  infra,  {  130.  renc^  33  Barb.  142.  See  alao  Howe 
"Thus  the  promiBe  of  a  manried  c.  mides,  34  Me.  S66;  Warren  ■>. 
woman  under  disability  to  oontroct  ia  Castello,  109  Mo.  338,  10  S.  W.  20, 
not  niffieient  to  support  a  counter-  32  Am.  St.  Rep.  069;  Henrici  v.  Da- 
promise.  Smith  V.  Plomer,  15  East,  vidstm,  140  Pa.  323,  24  Atl.  334;  Wil- 
007,  610;  Shaver  f.  Bear  Biver,  etc.,  liame  v.  Graves,  7  Tex.  Civ.  App.  356, 
Co.,  10  CaL  396;  Warner  v.  Crouch,  14  26  S.  W.  334;  Shenandoah  Co.  v.  Dun- 


208  WltLISTON  ON  CONTBACIS  §  103b 

indicate  no  inquiry  <m  the  part  of  the  courts  whether  the 
party  giving  a  promise  in  exchange  for  the  void  promise  knew 
or  did  not  know  the  facts  which  made  void  the  promise  he 
received.* 

Illuscny  promises  also,  on  Professor  Ames's  theory,  would 
furnish  suffici^it  consideration  if  requested  as  the  exchange 
for  a  count^'^ntnnise,  and  that  they  are  frequently  so  re- 
quested with  intent  to  make  a  bai^aiu  cannot  be  sucessfuHy 
disputed.  A  contractor  or  seller  is  often  so  eager  to  obt^ 
work,  or  a  sale,  that  he  will  gladly  subject  himself  to  an  absolute 
promise  in  return  for  one  which  leaves  performance  optional 
with  the  other  party.  This  is  most  commonly  illustrated  in 
agreements  to  buy  or  sell  goods  where  the  quantity  is  fixed 
by  the  wishes  (tf  one  of  the  parties.  But  a  promise  to  buy 
such  a  quantity  of  goods  as  the  buyer  may  thereafter  order,"" 
or  to  take  goods  "in  such  quantities  as  may  be  desired,"  ^'  is 
insufficient  consideration  for  a  counter-promise. 

Finally,  the  whole  reasoning  of  the  cases  in  regard  to 
consideration  is  opposed  to  any  theory  that  mutual  promises 
are  universally  sufficient  consideration  for  one  another.  There 
would  be  no  occasion  for  all  the  discussions  in  t^e  opinions. 
It  would  be  enough  for  the  court  to  say,  without  more,  that 
the  parties  had  made  mutual  promises.^' 

lop,  86  Va.  346, 10  S.  E.  230.    But  see  *>  American  Cotton  Oil  Co.  v.  Kirk, 

CbamberliD  i>.  RobertBon,  31  la.  408.  6S  Fed.  791;  Columbia  Wire  Co.  v. 

Aod  whwevtt  the  promise  of  an  in-  Freeman  Wire  Co.,  71  Fed.  302;  Raf- 

fant  is  void  and  not  merely  voidable,  oiovitz  v.  American  Tobacco  Co.,  29 

it  is  not  sufficient.    Johnson  u.  Rock-  Abb.  N.  C.  406,  23  N.  Y.  S.  274;  HolT- 

weU,  12  Ind.  76,  SI;  Camion  v.  Als-  man  v.  MaffioU,  104  WiB.630,80N.  W. 

buiy,  1  A.  K.  Marah.  (Ky.)  76,  77,  1032,  47  L.  R.  A.  427.    See  infTo, 

10  Am.  Deo.  709.  {  104. 

"  See  Meyer  c.  Haworth,  8  A.  i  E.  "  In  White  v.  Bluett,  23  L.  J.  (N.  8.)  - 

467.    If  laclc  of  knowledge  of  these  facta  Ex.  36,  Alderaon,  B.,  having  this  in 

made  a  difierence,  it  might  be  urged  mind  said  of  a  bilateral  agreement;' 

that  mistake  rathra  than  lack  of  con-  "If  this  agreement  were  good,  there- 

sideration  was  the  reason  for  the  in-  could  be  no  such  thii^  as  a  nudum  pac-~ 

validity  of  the  bargtun.  ban.    There  is  a  consideration  on  one 

■°  Great  Northern  Ry.  v.  Witham,  side,  and  it  is  said  the  consideration 

L.  R.  gC.  P.  16;  Cold  Blaat  Transpor-  on  the  other  side  is  the  agreement  itselL 

tation  Co.  v.  Kansas  City  Bolt  Co.,  If  that  were  so  there  could  never  be  a 

114  Fed.  77,  52  C.  C.  A.  26,  57  L.  R.  nudum   paeiam."     See    alao    Denver 

A.  696;  T.  B.  Walker  Mfg.  Co.  o.  Swift,  Pressed  Brick  Co.  v.  Le  Fevre,  26  Colo. 

200  Fed.  529,  119  C.  C.  A.  27.  App.  304,  138  Pao.  434. 


^ 
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§  103c.  Definltioiis  of  P<dlock  and  Leake. 

Since,  then,  it  cannot  be  admitted  that  mutual  promises 
ue  always  sufficient  con^deration  for  one  another,  it  becomes 
necessary  to  determine  in  what  cases  a  promise  is  a  sufficient 
consideration  for  a  counter-promise.  Two  teats  have  been 
suggested  either  explicitly  or  impliciUy: 

1.  Sir  Frederick   Pollock   and   Professor   langdell   apply 
this  test;  If  the  obligation  of  a  promise  would  be  a  detriment  ^ 
to  the  promisor  (assmning  that  the  promise  creates  a  binding 
obligation)  the  promise  is  sufficient  conddaiation. 

2.  "That  most  accurate  of  writers,  Mr.  Stephen  LeaJte,"  " 
whose  work  on  contracts  has  long  been  a  standard  treatise, 
says,  however,^ 

"So  far  as  r^ards  the  matter  of  the  consid^ation,  as  being 
eKcuted  or  executory,  it  may  be  observed  that  whatever 
mattjg;_tf_Mcecutfid,Js~Buffifiynt  t^  form  s,  good  *^wiitH  pin-  ^ 
BJderatian;  if  promised,  is  sufficient  to  form  a  good  executory 
consideration :  so  that  the  distinction  of  executed  and  executory 
ccmdderation  has  no  bearing  upon  the  question  of  the  sufficiency 
of  any  particular  matter  to  form  a  conwderation."  **  ' 

The  second  of  the  views  thus  stated  seems  to  be  that  sanctioned  7  - 
by  the  law,  and,  moreover,  intrinsically  is  the  more  reasonable  \ 
of  the  two.  When  bilateral  contracts  were  first  recognized 
no  elaborate  discussion  was  had  of  the  requirements  of  a  promise 
which  might  be  sufficient  consideration  for  another  promise. 
It  was  Eomply  decided  that  a  promise  was  sufficient  considera- 
tion for  auoUier  promise.  It  was  not  long,  however,  before 
ataae  definition  was  made  of  the  character  of  a  promise 
which  would  be  sufficient  consideration  for  another  promise. 
Lord  Holt  stated  that  "where  the  doing  a  thing  will  be  a  good 

'*2  Iftw  QiurtcriT  Rev.  113.  Btrictly  for  the  service  of  the  proteo- 

"  Leake  on  Contraeta  (Ist  ed.),  page  don  witb  the  aiugle  aim  of  preseDting 

3M;  (2d  ed.},  pp.  612,  613.    In  the  tt  convenient  digest  of  the  leading  prin- 

third  edition  the  witbor  statee  in  his  dplee  of  the  law  of  contracts  as  de- 

pi^aoc  \ha.t  finding  tbe  book  "has  rived  from  judicial  exposition."    The 

been  more  used  in  tike  pmctioe  of  the  author,  with  this  aim  in  view,  consid- 

ptofeeaion  than  in  the  study  of  the  law,  erably  diminished  the  aiie  of  the  book, 

for  which  as  originally  piepaied,  he  and  the  passage,  above  quoted,  was 

thouf^t  it  might  perhaps  be  useful  .  .  .  omitted. 
he  has  endeavored  to  revise  fite  work 
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consideration,  a  promise  to  do  that  thing  will  be  so  too."  ^' 
In  subsequent  cases  there  has  been  very  Uttle  attempt  at 
exact  definition,  but  the  notorious  failure  of  the  courts  to  mark 
the  distinction  between  unilateral  and  bilateral  contracte 
until  recently  (of  which  the  failure  to  provide  any  brief  name 
to  distinguish  ihe  two  is  an  indication),  shows  that  the  court 
must  have  applied  to  bilateral  contracts  a  test  which  would 
be  just  as  applicable  had  ihe  contract  been  unilateral,  and  an 
examination  of  the  cases  shows  that  even  where  it  plainly 
appears  that  the  contract  was  bilateral,  the  court  in  discusdng 
the  sufficiency  of  consideration,  considered  the  character  of 
the  things  promised.  *" 

But  occasionally  a  court  has  made  a  statement  in  clear  terms. 
Lord  Blackburn,  than  wh(un  no  better  modem  authority 
could  be  cited,  stated  the  principle  as  follows: 


M-ntorp  tr.  Thorp,  13  Mod.  45S, 
(1701). 

••  In  ThomM  n.  Thomae,  2  Q.  B.  851, 
there  waa  plunly  set  out  a  written 
Bgreemmt  oontuning  mutual  prom- 
iBM.  llie  court  in  conudering  the  auf- 
ficiency  of  consideration  examined  the 
nature  of  the  things  promised.  Thus 
Lord  Denman  said:  '"Hien  the  obhga- 
tion  to  repair  ia  one  which  might  im- 
pose charges  heavier  than  the  value  of 
the  life  e8tat«."  So  Patteaon,  J.,  in 
speaking  of  the  sufficiency  of  the  [dain- 
ti&'a  promise,  expressly  considers  the 
sufficiency  of  the  thiaga  promised  by 
herj  namely,  payment  of  rent  and  mak- 
ing of  repaiia.  Such  Htatementa  as 
that  made  in  Benson  v.  Phipps,  87 
Tex.  578,  26  S.  W.  1061,  47  Am.  St. 
Bep.  12S,  "a  promise  to  do  what  one  is 
not  bound  to  do,  or  to  forbear  what  one 
is  not  bound  to  forbear,  is  a  good  con- 
sideration for  p.  contract,"  oeceBsarily 
involve  the  assumption  that  no  prom- 
ise is  sufficient  considerBtion  unless  the 
tiling  promised  would  be.  In  Mor- 
row V.  Southern  Express  Co.,  101  Ga. 
SIO,  28  S.  E.  908,  and  Simpson  c.  San- 
ders, 130  Ga.  266,  268,  60  S.  E.  541, 
the  court  said:  "If  one  assumes  under 


such  an  agreement  [by  mutual  prom- 
ises] to  do  a  special  act  beneficial  to 
another,  and  that  other  undar  the 
temiH  of  the  oontract  is  under  no  obliga- 
tion to  perform  an  act  of  corresponding 
advantage  to  the  former,  the  agree- 
ment is  without  Mich  conrnderation  as 
will  support  the  promise  of  tba  party 
assuming  to  perform."  In  Schuler  s. 
Myton,  48  Kans.  2S2,  29  Pac.  163,  the 
court  said:  "It  is  w^  settled  that  an 
agreement  to  do  or  the  doing  of  whidi 
one  is  abeady  bound  to  do  does  not 
constitute  a  consideration  for  a  new 
promise."  Similarly  in  Cobb  v.  Cow- 
dery,  40  Vt.  25,  28,  94  Am.  Dec.  370, 
the  court  said:  "And  so  it  would  be  in 
any  other  case  where  the  only  consid- 
eration for  the  promise  of  one  party  waa 
the  promise  of  the  other  party  to  do, 
or  his  actual  doing,  something  which 
he  waa  previously  bound  in  law  to  do." 
See  also  Riibinson  v.  Jewett,  116  N.  Y. 
40,  22  N.  E.  224,  whffK  in  dealing  with 
a  written  contract  containing  mutual 
promises  and  signed  by  both  parties 
the  court  (at  page  63)  discuaees  the  in- 
sufficiency of  certain  acts  promised  to 
serve  as  considraation. 
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"The  general  rule  is,  that  as  executory  agreement  by  which 
the  pl^ntifF  agrees  to  do  something  on  the  terms  that  the 
defendant  agrees  to  do  something  else,  may  be  enforced,  if 
what  the  plaintifT  has  agreed  to  do  is  'either  for  the  benefit  of 
the  defendant  or  to  the  trouble  or  prejudice  of  the  plaintifiF.'  "  " 
The  Minnesota  court  has  made  an  equally  plain  statement: 

"The  case  is,  then,  one  of  a  jimimise  on  the  part  <^  the  plain- 
tiff to  do  something  of  advantage  in  law  to  the  defendant,  and 
on  the  part  of  the  defendant  to  do  something  of  advantage 
in  law  to  the  plaintiff — a  case  of  mutual  promises,  one  of  which 
is  the  confflderation  of  liie  other.  The  agreement  was  valid 
and  binding  upon  both  parties."  ^ 

The  elaborate  definition  given  in  Cunie  v.  Miatk,"  "A 
valuable  conedderation  in  the  sense  <^  the  law  may  caa- 
sist  dther  in  some  right,  interest,  profit,  or  benefit  accruing 
to  one  party,  or  some  forbearance,  detriment,  loss,  or  responsi- 
bility {pven,  suffered,  or  undertak«i  by  the  other,"  contains 
in  substance  the  Ban»  prindple.*" 

The  definitions  of  modem  American  text  writ«ni  often  state 
clearly  the  same  test." 

i  103d.  Reasons  for  Preferrii^  Leake's  definition. 

Unless  it  can  be  shown  that  the  statements  thus  referred 
to  are  opposed  to  actual  decisions,  or  at  least  that  there  are 
plainly  inconsistent  judicial  statements  in  the  books,  tiiese 
quotations  must  be  r^arded  as  acciu'ate  statements  of  the 
law.  There  seem,  no  judicial  statements  inconsistent  with 
them.    So  far  as  decisions  go,  the  cases  are  few  where  an 

"  Bolton  e.  Madden,  L.  R,  9  Q,  B.  "A  promise  given  in  coDsideration  and 

65,  SB.  because  of  the  fact  that  another  prom- 

"  Schweider  v.  Long,  20  Minn,  264,  iae  is  given,  ia  binding  provided  the 

13  N.  W.  33,  43  Am.  Rep.  202.  promise  pvea  is  for  the  pwformance 

"L.  R.  10  Esch.  153.  of  some  act  which  if  executed  would 

■*  To  hftve  stated  the  matter  exactly,  be  a  sufficient  oontdderation  for  an 

the  wonla  "or  undertaken"  which  are  obligatory  oontiact."      Elliott,    Con- 

contained  in  the  laet  dauseof  the  defi-  tracts,  S  231.    "A  promise  to  do  an  act, 

nition,  Bbould  ^ao  have  been  included  or  forbearance  from  doing  an  act,  is 

in  tbe  &nt  clause.  jugt  aa  valuable  consideration  for  a 

*■  ftidi  promise  is  as  lawful  a  consid'  promise  as  the  act  or  forbearance  would 

(ration  as  the  thing  promised  would  be."    9  Cyc.  323. 
Inve  been."     Page,  Contract,  {296. 
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actual  difference  of  result  would  be  produced,  according  as 
one  accepts  Sr  Frederick  Pollock's  definition,  or  Mr.  Leake's. 
The  most  sharply  defined  difference  is  in  r^ard  to  the  third 
party  cases,  which  have  been  more  discussed  than  any  others 
relatii^;  to  the  law  of  consida'ation. 

Under  the  definition  of  Sir  Frederick  Pollock  and  Professor 
Lai^dell  a  bilateral  agreement  between  B.  and  C.  by  which 
B.  promises  to  do  something  which  he  was  previously  l^ally 
bound  to  do  by  contract  with  A.,  is  a  valid  contract,  dnce 
assuming  B.'s  promise  to  C.  to  be  binding,  it  imposes  a  new^ 
detriment  on  B,,  namely,  liability  to  a  new  person  in  case  of 
non-performance  of  the  promised  act;  though  both  Sir  Frederick 
Pollock  and  Professor  Langdell  contend  that  had  B.  performed 
the  act  in  question  at  C.'s  request  instead  of  promimng  to 
p^orm  it,  the  previous  obligation  to  A.  would  have  prevented 
the  perforinance  from  being  a  detriment  in  law  to  B.,  and  no 
new  contract  would  be  formed. 

Under  Mr.  Leake's  definition,  no  distinction  is  possible 
between  cases  where  the  second  agreement  is  bilat^:^  and 
where  it  is  unilateral.  If  the  performance  is  sufficient  considera- 
tion for  a  contract,  the  promise  of  performance  is  likewise 
sufficient.  If  actual  performance  is  sufficient,  so  is  a  promise 
of  performance.    And  the  authorites  make  no  distinction.** 

Another  class  of  cases  which  is  inconsistent  with  the  theoiy 
which  I  have  attributed  to  Sir  Frederick  Pollock  and  Professor 
Langdell,  conasts  of  bilateral  agreements,  in  which  one  promise 
is  a  promise  to  pay  a  debt.  It  is  well  settled  that  such  agree- 
ments are  not  binding." 

These  cases  are  decided  on  the  ground  that  the  performance 
of  the  promise  to  pay  tiie  debt  involves  no  legal  detriment 
to  one  party  or  legal  benefit  to  the  other;  and  yet  the  promise 
if  binding  would  involve  a  detriment  since  it  extends  the  period 
of  the  Statute  of  Limitations.  The  same  argument  is  applicable 
to  forbearance  and  promises  of  forbearance  of  a  groundless 
suit  ^;^nst  a  third  person,  especially  in  jurisdictions  where 
forbearance  to  bring  a  groimdless  though  honest  claim  against 
the  promisor  is  held  insufficient  consideration.  There  is  nothing 
in  the  cases  relating  to  tills  znatter  to  warrant  the  supposition 

*)  See  mfra,  S  131.  •'  See  uffro,  {  130. 
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that  the  law  is  different  when  the  suit  to  be  forborne  is  against 
a  third  person,  and  the  legEil  duty  to  forbear  is  therefore  not 
to  tiie  promisee,*^  and  if  a  promise  of  similar  forbearance  to 
sue  the  promisee  would  be  insufficient,  the  promise  to  for-- 
bear  to  sue  a  third  person  would  also  be  insufficient  considera- 
tion.*' Yet  such  a  promise  if  bindii^  would  subject  the  promisor 
to  a  new  duty.  This  may  be  followed  with  a  similar  argument 
r^ardii^  forbearance  to  commit  a  tort  against  a  third  person. 
It  is  of  course  certain  that  such  a  promise  is  not  a  valid  con- 
mderation.  This  must  be  accounted  for  under  the  view  now 
criticised  as  restit^  solely  on  public  policy,  but  it  has  generally 
been  supposed  that  such  an  agreement  also  lacked  considera- 
tion." A  promise  to  receive  a  pure  benefit  also  which  under 
the  theory  in  question  would  be  sufficient  consideration  cannot 
be  so  r^arded."  A  mutual  agreement  to  rescind  a  unilateral 
oblation,  which  is  much  the  same  thing  as  a  promise  to  give, ' 
is,  it  is  well  settled,  ineffectual.'' 

Ilnally,  Mr.  Leake's  test  aeema  the  better  of  the  two  in 
question,  because,  as  already  said,  it  seons  intrinsically  uii- 
reasonable  that  a  promise  of  an  act  should  ever  be  regarded 
by  the  law  as  greater  value  than  actual  performance  of  that  / 
very  act.  As  the  matter  has  been  well  put,**  the  contrary 
view  involves  the  assertion  "that  a  bird  in  the  band  is  worlji  \ 
less  th^i  [the  same]  bird  in  the  bush."  "* 

{  lOSe.  Promises  which  are  not  binding  are  insufficient  con- 
sideration. 

'Whatevo'  may  be  the  character  of  the  thii^  promised, 
a  promise  will  be  of  no  v^ue  imless  it  is  binding;  fuid  the  rule, 

•«SeeSmithir.  Al^r,  lB.&Ad.603;  166  S.  W.  362.    See  also  Hoffman  v. 

MmooIo  0.  MoatesaDto,  61  Conn.  SO,  Moreman,  1S4  Ala.  220,  63  So.  M2. 

23  AU.  714,  29  Am.  St.  Hep.  170;  and  ••  Foster  v.  Etewber,  6  Excb.  836, 

Ht/ra,  S  136.  861;  Williams  v.  Stem,  6  Q.  B.  D.  409; 

»  Bates  p.  Sandy,  27  HI.  App.  662;  Westmoreland  v.  Porter,  78  Ala.  452; 

Hobert  v.  Mueller,  83  III.  App.  391;  Crawford  v.  Millapaugh,  13  Johns.  87; 

Anderaon  b.  Nystrom,  103  Minn.  168,  Kidder  v.  Kidder,  33  Pa.  268;  and  see 

114  N.  W.  742,  13  L.  R.  A.  (N.  S.)  ir^ra,  S  1829. 

1141, 123  Am.  St.  Rep.  320.  "  Professor  Ballantine,  II  Mtob.  L. 

-See  infra,  {  132.  Rev.  427. 

oFcMth  p.  St&nton,  1  Saund.  210;  "  See,  however,  jt0«,  {  123. 
wot  v.  fiAmmond,  179  Mo.  App.  40^ 
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though  gaieral]  that  mutual  promisefi  are  binding  which  promise 
some  act  or  forbearance,  which  would  itself  be  sufficient  con- 
'sideration,  is  not  universal.  Thwe  are  other  reasons  beddes 
lack  of  consideration  which  make  promises  void — notably 
lack  of  capacity.  The  qualification  which  thus  must  be  made 
to  the  definition  of  consideration  in  bilateral  contracts  is  as 
esseniial  to  Professor  Langdell's  definition  as  to  Leake's.  Both 
defijiitions  propose  a  general  test  to  determine  when  mutual 
promises  are  binding;  and  neither  test  can  be  applied  success- 
fully-where  the  promisor  wholly  lacks  capacity,  or  where  for  any 
other  reason  than  lack  of  consideration  the  promise  is  void." 
For  tiie  same  reason  a  prmnise  in  a  bilateral  agreement  which 
is  void  for  lack  of  a  proper  coxmtep-promise  to  serve  as  con- 
sideration, is  itself  insufficient  consideration,  since  it  is  not 
binding,  and  is  therefore  valueless.  This  is  azi  obvious  conse- 
quence of  the  requirem«it  of  consideration  in  bilateral  con- 
tracts. The  principle  is  ordinarily  stated  in  the  axiom  that 
in  a  bilateral  agreement  both  promises  must  be  binding  or 

,  neither  is  binding."    In  recent  years  in  a  few  States  this  ap- 
V  phcationof  the  law  of  consideration  has  sometimes  been  refrared 

,  to  as  if  based  on  some  special  r&iuirement  of  "mutuality," 
'  but  no  other  doctrine  than  that  of  jonsideration  is  involved.'' 

$  103f.  Final  definition  of  valid  consideration  in  bilateral 
contracts. 

Before  a  final  summary  is  attempted  it  should  be  observed 
that  it  is  not  essential  in  order  that  a  promise  shall  be  sufficient 

"  "AFOtmuDeisagoodcooBideralioiL  other."   Harriaonp.Cage,  5Mod.4118, 

for  a  promise.    But  no  promise  consti-  per  Holt,  C.  J.:  "The  promisn  must  be 

tutes  a  consideration  which  is  not  ot>-  concurrent  and  obligatory  upon  each 

ligatary  upon  the  party  promiaing,"  at  the  some  time  to  tender  dther  bind- 

per  Sanbom,  J.    Coldblast  Tranapor-  ing."   Morrow  o.  Southern  Exprem  Co., 

tatioD  Co.  V.  Kansas  City  Bolt  &  Nut  101  Ga.  810,  28  S.  E.  998;  Simpson  v. 

Co.,  114  Fed.  77,  52  C.  C.  A.  25,  57  Sanders,  130  Ga,  266, 268, 60  3.  £.  Ml; 

L.  R.  A.  696.    A  contract  must  be  ot>-  Reding  ii.  Anderson,  72  la.  498,  34  N. 

ligatory  upon  both    parties  bo  that  W.  300;  Citizens' Nat.  Life  Ins.  Co.  e. 

each  may  have  an  action  upon  it.    Mo  Murphy,  154  Ky.  88,  156  S.  W.  1069; 

Gowin  &G.  Co.  B.  R.  J.  &  B.  F.  Camp  EI  Paao,  etc,  R.  Co.  v.  Eidtel  (Tex. 

Lumbar  Co.,  192  Ala.  36, 68  So.  263,  Civ.  App.},  130  S.  W.  922. 

264.  "See  critician  of  this  tamioologr, 

n  "Either  all  is  a  nudum  paetum  or  ^nt,  {  140, 
«be  the  one  promise  is  as  good  as  the 
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ctmsideratioii  that  its  p^f  onnance  will  certainly  prove  det- 
rimental  to  the  promisor  or  beneficial  to  the  promMee.  A 
conditional  promise  is  sufficient  consideration.  The  per- 
ftmnance  of  such  a  promise  does  not  necessarily  involve  either 
detriment  or  benefit,  dnce  the  condition  upon  which  any  action 
oS  the  promisor  is  to  take  place  may  not  happen.  But  the 
poeedbility  that  the  condition  may  happen,  involves  a  chance  of 
detriment  which  is  sufficient  to  make  the  promise  vaHd  consid- 
erataon.'^  Ev«i  ^ough  the  condition  in  a  promise  relates  to  an 
unknown  fact  which  is  aheady  determined  so  that  if  the  parties 
knew  the  truth  it  would  be  apparent  that  the  promisor  really 
bound  himself  iat  nothing  the  conaderation  is  sufficient." 

The  result  of  this  argument  is  that  no  briefer  definition  of  _,^ 
sufficient  conEdderation  in  a  bilateral  contract  can  be  given    ) 
than  this:    Mutual  promises  in  each  of  which  the  promisor  (  B  '^ 
undertakes  some  act  or  forbearance  that  will  be,  or  apparently  }  ^' 
may  be,  detrimental  to  the  promisor  or  beneficial  to  the  prranisee,   y 
wid  nather  trf  which  is  rendered  void  by  any  rule  of  law   ) 
other  than  that  relating  to  consideration,  are  sufficient  con- 
sideration for  one  another. 

Cases  where  a  promisor  warrants  the  truth  of  existii^  facts 
have  been  put  in  exposition  to  tiie  argument  that  a  promise 
must  in  order  to  fxnnish  sufficient  considerati(Hi  be  a  promise  of 
acHoething  which  would  if  actually  given  be  sufficient  con- 
ffldaation  for  a  unilateral  contract.    It  is  said: 

"I  agree  that  a  horse  which  I  sell  shall  be  sound,  or  shall  win 
a  race;  or  that  a  man  shall  pay  his  debts;  or  that  a  ship  shall 
come  safe  to  port:  in  all  these  cases  my  promise  is  a  valid  con- 
aderation  for  a  coimter-promise.  Yet  the  soimdness  or  speed 
of  tiie  horse,  the  solvency  of  the  third  party,  or  the  safety  of 
the  ship  could  not  be  a  vahd  consideration  for  a  promise  made 
to  me."  "  Here,  there  is  no  inconsistency  or  exception.  A 
warranty  or  promise  of  the  truth  of  an  existing  fact  can  only 
be  understood  as  meaning  a  promise  to  be  responsible  indam^ea 

"  8ee  v^Sfo,  \  112.    Where  under  the  there  was  a  vfduable  consideration  for 

law  three  of  the  thirteen  saloons  in  a  the  promise  to  pay.    Jonea  v.  Mse,  7S 

town  would  be  compelled  to  go  out  of  Wash.  517,  136  Fac.  680. 

buainesB,  and  the  saloon  ke^KSB  agree  "  See  wfro^  \  119. 

Oiat  three  of  them,  including  plaintiff,  "  PiOteBBOX  Beale,  17  Harv.  L.  Rey, 

diould  be  ^ven  $400  each  to  retire,  82. 


s 
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if  the  fact  asserted  is  not  true.  The  warranty  of  the  existence 
of  an  event  in  the  future  when  construed  means  either  a 
promise  to  bring  about  the  existence  of  the  event  or  a  promise 
to  pay  damages  if  the  event  does  not  happen,"  and  either  the 
present  causation  of  the  fact  or  the  present  payment  of  damages 
for  the  unsoundness  or  lack  of  speed  of  the  horse,  the  insol- 
vency of  the  third  party,  or  the  loss  of  the  ship  would  be  as 
sufficient  consideration  as  the  promise  of  warranty. 

S  lOi.  A  promise  which  by  its  terms  may  be  performed  iriQi~ 
if  out  detriment  to  the  promisor  or  benefit  to  tiie 

promisee  is  Insufficient  consideration. 
/.     What  have  already  been  referred  to  as  illusory  promises 
1  are  insufficient  consideration.^    Such  a  promise  is  a  pnanise 
/  merely  in  form.    Even  if  recognized  by  law  it  would  impose 
no  obligation,  since  the  promisor  by  virtue  of  the  condition 
^ways  has  it  in  his  power  to  keep  his  promise  and  yet  escape 
performance  of  any^iing  de^imental  to  himself  or  beneficial 
to  the  promisee.    Such  a  condition  is  called  in  the  Civil  Law 
a  potestative  condition."   The  insufficiency  of  such  a  promise 
as  consideration  is  most  commonly  illustrated  in  ^[reonents 
to  buy  or  sell  goods  where  the  quantity  is  fixed  by  the  wishes 
of  one  of  the  parties.    A  promise  to  buy  such  a  quantity  of 
goods  as  the  buyer  may  th^'eafter  order,"*  or  to  take  goods 
in  such  quantities  "as  may  be  desired,"  or  as  tiie  buya*  "may 
want"  '^  is  not  sufficient  consideration  since  the  buyer  may 

"  See  Holmes,  Common  Idw,  2».  Bolt  Co.,  1 14  Fed.  77,  52  C.  C.  A.  26, 

The  diatiiiguished  author's  extenstoii  67  L.  R.  A.  6M;  T.  B.  Walker  Mfg. 

of  the  latter  construction  to  all  con-  Co.  r.  Swift,  200Fed.  529, 119C.C.  A. 

tracta  aecm«  erroneous.    It  is  merely  a  27;  Las  Palmaa  Winery  c.  Garrett,  167 

question  of  fact  whether  a  piomisor  Cal.  397, 139  Pac.  1077.  See  also  Gran 

agrees  to  "take  the  risk"  of  an  event  c  Stampler,  165  N.  Y.8.  214.   Seealm 

happening  (that  is  to  pay  for  the  oon-  Pratt  Consolidated  Co^l  Co.  v.  Short,- 

Bequeooes  if  it  does  not  happen)  or  191  Ala.  378,  68  So.  63;  Buick  Motor 

agrees  to  cause  it  to  happen.     See  Co.  e.  Thompson,   138  Ga.  282,  75 

infra,  {  130.  8.  E.  3S4. 

"  See  tupra,  {{  37-10.  "  American  Cotton  Oil  Co.  v.  SIA, 

"New  Iberia  Sugar  Co.  v.  Lagarde,  68  Fed.  791,  15  C.  C.  A.  540;  Colum- 

130  la.  387,  58  So.  16.  bia  Wire  Co.  v.  Freeman  Wire  Co.,  71 

"  Great  Northern  Ry.  Co.  p.  Wt-  Fed.  302;  Higbie  v.  Rust,  211  111.  333, 

bam,  L.  R.  9  C.  P.  16;  Cdd  Blast  336,  71  N.  E.  1010;  Parka  v.  Griffith  & 

Transportation   Co.   u.   Kansas   City  Boyd  Co.,  123  Md.  233,  91  Atl.  681; 
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refrain  from  buying  at  his  option  and  without  incurring  l^al 
detriment  himself  or  benefiting  the  other  party." 

It  was  held  in  an  early  Minnesota  case  that  av^agreement 
to  seU  all  that  the  buyer  might  require  or  want  in  his  busi- 
ness was  open  to  l^e  same  objection,  thou^  the  buyer  promised 
to  buy  all  he  should  require;"  but  the  weight  of  authority 
is  cleaiiy  otherwise,**  and  rightly.    Though  it  may  be  true 

Raiokmta  «.  American  Tobacoo  Co.,      Fed.  629,  119  C.  C.  A.  27,  "We  take 


73  Hun,  87,  29  Abb.  N.  C.  406,  26 
N.  y.  S.  l(m;  Haffman  s.  Maffioli,  IM 
Wn.  63(^  80  N.  W.  1032,  47  L.  R.  A. 
427;  Tezaa  Produoe  Ezehange  v. 
SomU  (Tex.  dv.  App.),  168  S.  W.  74. 
See  also  Hafdhuist  Lumber  Co.  o. 
Mercantile  Ac.  Co.,  166  Fed.  19L 
It  win  be  noticed  that  such  words  as 
"du^  want"  an  aomewhat  ambiguous. 
If  ibey  mean  "may  need  in  his  busi- 
dob"  or  even  if  fhey  mean  all  that  the 
buyer  may  choose  to  buy  of  the  kind 
of  goods  in  question  from  any  source, 
Uien  is  a  contract.   See  following  no(«e. 

■*  Other  iUuBtrationa  of  this  prind- 
fk  ma,y  be  found  in  Harvester  King 
Co.  w.  HibdieD,  etc.,  Co.,  89  Fed.  173; 
Wagner  p.  Meakin,  S2  Fed.  76,  33 
C.  C.  A.  677;  Ellis  r.  Dodge,  237  Fed. 
860;  Horrow  p.  Southern  Express  Co., 
101  Ga.  810,  28  S.  E.  9QS;  Chic^o, 
etc,  Ry.  Co. ».  Jones,  53  HL  App.  431; 
Bfinouri,  etc.,  Ry.  p.  Bagloy,  60  Kans. 
424,  S6  Paa.  769;  Claik  ■>.  Bankm 
■fturt  Co.,  177  N.  Y.  Am).  D-.  627, 164 
N.  Y.  S.  644. 

*>  Baikr  V.  Aiutrisn,  19  Mmn.  536. 
See  also  Cool  p.  Cuoin^uun,  25  S. 
Car.  136. 

uChurdi  e.  Ftoctor,  66  Fed.  240, 
13C.  C.  A.  423  (contract  to  buy  what 
buyer  required  in  his  business);  Lou- 
denback  Fertiliicr  Co.  v.  Tameesee 
Fhorfipate  Co..  121  Fed.  298.  58 
C.  C.  A.  220,  61  L.  R.  A.  402  (contract 
to  buy  buyw'B  "entire  consumption" 
of  phosphate  iDck) ;  Klipetdn  d.  Allen, 
123  Fed.  992  (contract  to  buy  all  que- 
bracho needed  for  buyer's  factory); 
T.  B.  Walker  Mfg.  Co.  v.  Swift,  200 


of  buyer's  needs  this  year"); 
Jenkins  v.  Anaheim  Sugar  Co.,  247 
Fed.  658,  160  C.  C.  A.  668,  L.  R.  A. 
1918  E,2g3  (contract  to  b<iy  and  sell 
buyer's  "August  requirements");  Na- 
tional Furnace  Co.  v.  Keystone  Mfg. 
Co.,  110  Dl.  427  (contract  to  buy  all 
iron  buyer  should  use,  need,  or  coiv- 
sume  in  his  business) ;  Minnesota  Lum- 
ber Co.  e.  Whitebreast  Coal  Co.,  160 
HI.  86,  43  N.  E.  774,  31  L.  R.  A.  529 
(contract  to  buy  buyer's  "require- 
ments of  coal");  Warden  Coal  Washing 
Co.  V.  Meyer,  98  Rl.  App.  040  (con- 
tract to  give  buyer's  "trade");  Smith 
V.  Morae,  20  la.  Ann.  220  (contract  to 
buy  all  ice  buyer  required  for  his  hotel) ; 
Parks  f.  Griffith  &  Boyd  Co.,  123  Md. 
233,  91  AU.  581  (contract  to  buy  such 
goods  as  might  be  peeded  in  an  estab- 
lished business);  Zichm  v.  Frank  Steil 
Brewing  Co.,  131  Md.  582,  102  Atl. 
1006  (contract  to  use  seUo's  beer 
exdusively);  Burgess  Fibre  Co.  t>. 
Broomfield,  180  Mbk.  2S3,  62  N.  E. 
367  (contract  to  buy  all  iron  which 
seller  might  desire  to  sell);  Cooper  n. 
Unang  Whed  Co.,  94  Mich.  272,  54 
N.  W.  39,  34  Am.  St.  Rep.  341  (con- 
tract to  buy  all  wheels  buyer  might 
"want"  during  ensuing  seaaon);  Hio- 
keyo.  O'Brien,  123  Mich.  611, 82N.  W. 
241,  49  L.  R.  A.  594,  81  Am.  St.  Rep. 
227  (contract  to  buy  all  ice  necessary 
to  cany  on  buyer's  business);  Dsiley 
{>).  V.  Clark  Can  Co.,  128  Mich.  691, 
87  N.  W.  761  (contract  to  buy  all  the 
cans  buyer  should  use  in  its  factory); 
Amee  Brooks  Co.  v.  Aetna  Ins.  Co., 
83  Minn.  346,  86  N.  W.  344  (conlraa 
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ihai  a  seller  by  ceasing  to  manufacture  may  relieve  himself 
from  any  performance  and  still  keep  a  promise  to  sell  all  the 
goods  he  manufactures,  and  similarly  a  buyer  by  going  out 
of  business  may  avoid  performance  while  still  observii^  the 
terms  of  an  agreement  to  buy  all  that  he  requires,  these 
results  can  be  obtained  only  by  doing  something  which  is  in 
itself  a  legal  detriment,  namely,  the  cessation  of  business. 
Even  a  promise  to  buy  or  sell  only  as  much  as  the  promisor 
chooses  is  a  sufficient  consideration  when  coupled  with  Ihe 
agreement  that  whatever  the  buyer  or  seller  chooses  to  buy 
or  sell  he  will  buy  from  or  sell  to  the  promisee.  To  put  the 
matter  in  another  way — the  promise  of  a  seller  not  to  manu- 
facture except  for  the  buyer,  or  the  promise  of  a  buyer  not 
to  buy  except  from  a  i>articular  seller,  is  clearly  a  promise 
to  do  something  detrimental.  A  few  cases  "  seem  to  admit 
that  thoi^  a  contract  to  buy  and  sell  the  requirements  or 
output  of  a  particular  factory  is  a  vfdid  contract,  an  agreement 
which  gives  the  buyer  an  option  to  take  no  goods  is  invalid, 
althoi^  the  buyer  agrees  that  if  he  should  buy  any  goods 
of  the  kind  in  question  from  any  one  he  would  buy  them  from 
the  seller. 

These  decisions  cannot  be  supported.  Though  a  court  will 
be  reluctant  to  give  a  contract  a  construction  which  gives  the 
buyer  so  wide  a  power  unless  the  langu^e  of  the  contract 

for  a  Bbipper's  "insurance  businesB"  could  increase  or  diniinish  his  orders  iia 

for  a  Beuon);  Miller  v.  Leo,  36  N.  Y.  fiuctuationa  in  the  price  at  which  he 

App.  Div.  589,  Sfi  N.  Y.  6.  106,  affd.,  could  seU  made  desirable);  Jenkins  v. 

without  opinion,  165  N.  Y.  819,  69  N.  Anaheim    Sugar   Co..  237    Fed.  278 

E.  1126  ("neceasaiy  brick,  lime,  and  (rev'd,  247  Fed.  958, 160  C.  C.  A.  658, 

cement  which  I  may  require  at  my  two  L.  R.  A.   1018  E,  293);  Huggina  v, 

jobe");  Asahel  Wheeler  Co.  v.  Men-  Southeastern  Lime  &  Cement  Co.,  121 

dleson,  ISO  N.  Y.  App.  D.  9,  167  N.  Ga.  311,  48  S.  E.  933  (an  agreement 

Y.  S.   43S   (contract  by   buyers  for  that  oert^n  cement  should  be  sold  ex- 

"their    supply"     of  certain    drugs).  clusivdy  titrough  the  buyer's  agency 

East  V.  Cayuga  Lake  Ice  Line,  21  was  held  invalid  unco  the  buyer  need 

N.  Y.  S.  887  (contract  for  all  ice  buyer  take    none).      See   also    Long    Syrup 

might  require  in  his  business).  Refin.  Co.  v.  Corn  Products  Refia.  Co., 

"  Crane  o.  Crane,  105  Fed.  869,  45  193  Fed.  929,  113  C.  C.  A.  657;  Ktt*- 

C.  C.  A.  96  (an  agreement  to  buy  buigh  Plate  GUsb  Co.  v.  H.  Neuer 

and    sell    what    a    r^t^    merchant,  Glass  Co.,  2S3  Fed.  161,  165  C.  C. 

"should  require  for  his  trade"  was  A.  61;  Simpson  c.  Sanders,  130  Ga. 

held  bad  because  the  retwl  merchant  265,  60  S.  £.  541. 
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clearly  requires  that  construction,  but  v^^ratb^  sedc  to  find 
Uie  more  reasonable  intention  that  Uie  anler  has  agreed  to  sell 
and  the  buyer  to  take  the  buyer's  nonnal  or  ordinary  needs, 
subject  to  the  slight  variation  dt  a  business  continuing  on 
substantially  the  same  scale,"  yet  if  the  wid^  power  is  g^ven,  ^. 

the  oraitract  is  not  without  sufficient  consideration."  • 

Hie  same  principles  may  be  involved  in  contracts  to  ^n- 
ploy.  The  promise  of  atber  party  may  be  optional,  if  the 
exercise  of  tbe  option  not  to  employ  or  to  serve  involves  a  ^^ 
detriment  to  the  promisee,  or  benefit  to  the  promisor,^  Butji^ 
a  promise  to  employ  as  long  as  it  suite  the  employer  is-  insu^ 
ficient  consideration."  And  in  any  case  where  a  pi»mise  m 
terms  or  in  effect  provides  that  the  promisor  has  a  right  to 
choose  one  of  two  more  alternatives,  and  by  choosing  odq  will 
escape  without  suffering  a  detrimrait  or  giving  the  other  party 
a  benefit,  the  promise  is  insufficient  confflderation."    The  same 


"WeOsv.  Akxftadre,  130N.  Y.ft4^ 
3D  NTE.  142;  New  York  Central, 
elc^  Co.  V.  United  StAtM  Radiator  Co., 
174  N.  Y.  331,  60  N.  E.  967;  Moora  r. 
American  Molaaeee  Co.,  179  N.  Y. 
App.  DiT.  SOS,  166  N.  Y.  Supp.  4. 

*  ffamey  Lumber  Co.  o.  John  Sahi<»- 
der  Lumber  Co.,  237  Fed.  39,  160 
C.  C.  A.  241;  Bu^w  Fibre  Co.  t>. 
iboomfidd,  180  Man.  283,  62  N.  E. 
367;  Vickrey  c.  Maier,  164  CaL  384, 
n4,  129  Fac.  273,  276.  Also  caaea 
dtedswi)ra,  n.  83. 

*  In  McMuIlaji  v.  Diddnson  Co., 
eSHinii.  40S,  65  N.  W.  661,  the  prom- 
ae  wae  to  emiJoy  tor  the  "period  of 
time  during  which  the  corporate  buai- 
nesa  nught  be  carried  on."  This  prom- 
iae  of  cmptoyment  was  rightly  held 
■uflSdent  G<»>sideration  idnce  though 
the  oorportttaoQ  might  at  will  ceaee  to 
do  boBnen,  this  in  it«elf  would  be  a 
lq(al  detrim^t.  So  in  Shaw  v.  Hod-^ 
BOD  E^iiineering  Co.,  156  Ky.  4,  159 
8.  W.  653,  a  contract  to  employ  for  so 
long  a  time  ae  the  aufdoyer  should  uae 
certain  patent  rights  assigned  to  it  by 
the  employee  iraa  upheld.     See  also 


Wood  tr.  Duff-Qordoii,  177  N.  Y.  App. 
D.  624,  164  N.  Y.  S.  676. 

"  Gulf,  etc.,  R.  Co.  V.  Winton,  7  Tex. 
Civ.  App.  57,  26  S.  W.  770;  Missouri, 
etc.,  R.  Co.  V.  Smith,  98  Tex.  47,  81 
S.  W.  22,  66  L.  R.  A.  741,  107  Am.  St. 
Rep.  607. 

■■  Thus,  though  a  promise  to  extend 
an  interest-bearing  debt  for  a  fixed 
period  is  supported  by  the  debtor's 
promise  to  pay  interest  for  Uiat  pe> 
riod,  the  promise  of  extension  would 
be  without  valid  oonaideration  if  the 
debt  was  not  interwt  bearing  or  if  the 
period  of  the  extenaioD  was  termin- 
able at  the  debtor's  option.  A  prom- 
ise to  pay  int^eet  during  such  time 
as  tiie  debtor  may  choose  to  delay 
payment,  where  it  is  left  optional  witJi 
the  debtor  to  pay  whenever  he  choose, 
may  be  performed  without  new  legal 
detriment  by  the  immediate  payment 
of  the  debt.  McManua  v.  Bark,  L.  R. 
6  Exch.  65;  Austin  Real  Estate  Co.  v. 
Bahn,  87  Tex.  582,  29  B.  W.  546.  So 
a  promise  to  pay  a  sum  of  money  is  not 
supported  by  a  promise  to  pay  an  an- 
nuity   after   the   paymmt  has  been 
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consequence  follows  where  a  bilateral  agreement  in  question 
expressly  reserves  to  one  party  the  right  of  immediate  can- 
cellation at  any  time.*'  On  the  other  hand,  if  the  perform- 
ance of  every  alternative  open  by  the  terms  of  a  promise 
involves  a  detriment,  the  promise  will  be  a  valid  consider- 
ation." 

§  108.  A  bilateral  agreement  may  be  valid  though  one  party 
may  avoid  the  agreement  or  avoid  performance  of 
his  own  promise. 

A  defence  given  by  the  law  to  one  promisor  in  a  bilater^ 
agreement  enabling  him  at  his  option  to  avoid  the  whole 
agreement  will  not  prevent  his  promise  from  beii^  sufficient 
consideration  for  the  coimter-promise.  This  principle  finds 
application  in  several  classes  of  cases.  A  bilat^^  agreement 
between  an  infant  and  an  adult  though  voidable  by  the  infant 
is  binding  upon  the  adult.*'    So  a  promise  made  by  an  insane 


mode,  if  then  ia  do  obli^tion  to  re- 
ceive the  money,  since  by  rafuung  ta 
accept  the  money,  the  promiaor  of  the 
tUQiiuity  would  by  the  temiB  of  his 
proDiiBe  escape  any  obligation  to  pay 
the  annuity  and  he  would  incur  no 
detriment  by  refumng  to  receive  money 
to  which  be  was  not  iwevioualy  entiUed. 
Montpelier  Seminary  o.  Smith's  Es- 
tate, S»  Vt.  382,  38  Atl.  66.  See  also 
Olmstead  v.  Distilling  Co.,  77  Fed. 
2eS,  267;  Brown  v.  Brew,  99  Wash.  560, 
169  Pac.  992;  Wood  p.  Duff-Gordon, 
177  N.  Y.  App.  D.  624,  164  N.  Y.  8. 
576.  So  an  order  given  to  seller'a  agent 
which  by  its  tenna  makes  the  obUga- 
tion  of  the  seller  to  fill  the  order  sub- 
ject to  the  seller's  iq>provitl,  is  a  mere 
offer  until  the  seller  has  given  bis  ap- 
proval. Cooper  Wagon  i  Buggy  Co. 
e.  Sledronaky  Bros.  Co.,  24  S.  D^. 
38 1, 123  N.  W.  846;  Thomas  Mfg.  Co.  v. 
Lyons,  29  S.  Dak.  600, 137  N.  W.  340, 
and  see  lupra,  {  43.  These  principles 
seem  to  have  been  lost  sight  of  in 
Thomasv.Thomas,2Q.B.851.  There 
the  plaintiff  in  return  for  a  promise  to 
convey  a  life  estate  in  a  house,  agreed 


to  pay  a  portion  of  the  ground  rent  and 
keep  the  premiew  in  repair  at  all  times 
during  which  she  should  have  posses- 
aion.  As  there  was  no  promise  on  her 
part,  and  none  could  fairly  be  implied, 
that  she  should  take  possession  or  keep 
possession,  it  was  wboUy  at  her  option 
whether  she  should  incur  any  detriment 
or  not.  Remaining  out  of  posseaaioQ 
was  no  legal  detriment  since  she  had  no 
right  of  possession  at  the  time  the 
agreement  was  made.  The  point  was 
not  raised,  and  the  court  held  the 
agreement    binding. 

"  See  tupra,  J  46.  But  a  promise  by 
the  seller  of  stock  to  repurchase  it  front 
the  buyer  for  wfaattibe  latter  paid,  if  ha 
at  any  time  became  dissatisfied,  is  sup- 
ported by  sufficient  consideration  if 
the  buyer  actually  purchases  the  stock. 
Hills  V.  Hopp,  (111.  1919),  122  N.  E. 
510,  though  a  bilateralragreement  to 
buy  and  sell  which  the  buyer  had  a 
lii^t  to  cancel  at  any  time  could  be 
enforced  by  neither. 

**  See  supra,  n.  89. 

"  Holt  V.  Ward  Clarencieux,  2 
Strange,  937;  V  ■— i?k  p.  Bmoe,  2 
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peraon  (whsa  promises  Eoade  by  such  a  person  are  voidable),** 
or  a  promise  of  cme  who  has  been  induced  to  enter  into  a  bar- 
gun  by  fraud,"  or  a  promise  imenforceable  because  within  the 
Statute  of  Frauds  and  because  the  memorandum  required 
t^  the  Statute  is  signed  by  one  party  only,"*  is  sufficient  to  sup- 
port a  counter-promise.  The  same  principle  is  involved  where 
one  promise  only  d  a  bilateral  agreement  is  enforceable  because 


M.  A  S.  206;  Bnioe  r.  Wanrick,  6 
Tumt.  118;  Hanmrn  v.  H&nnou,  51 
Fed.  Rep.  113;  Wright  i.  Buchanan 
on.,  191&},  123  N.  E.  53;  Johnson  i>. 
BockweU,  12  Ind.  76, 81;  Allen  t>.  Berry^ 
hiD,  27  lows,  634,  1  Am.  Rep.  309; 
(>uuKm  V.  Alsbury,  1  A.  K.  M&rsh.  76, 
10  Am.  Dec.  709;  Breckenridge  v. 
Oimflby,  1  J.  J.  Manh.  236,  19  Am. 
Dec.  71;  lAtrobe  e.  Deitrich,  114  Md. 
8^  22,  78  AtL  083;  'HHmpBon  v.  Hsjd- 
Dton,  12  Hok.  42S,  23  Am.  Deo.  610; 
Atwcfl  *.  Jenkine,  103  Maai.  362,  40 
H.  £.  178,  28  L.  R.  A.  694,  47  Am.  St. 
Sep.  463;  Monit^ian  i>.  Agricultural 
Ina.  Co.,  63  Miefa.  238,  243,  18  N.  W. 
707;  Hunt  «.  Potke,  5  Cowen,  475,  15 
Am.  Dec.  47S;  Union  Central  life  In- 
nnuioe  Co.  p.  Hilliard,  63  Ohio  St.  478, 
4B1, 60  N.  E.  230, 81  Am.  St.  Eep.  644; 
(yibmrke  t.  John  Hancock  L.  loi.  Co., 
23  R.  I.  467,  60  Atl.  834,  67  L.  R.  A. 
490,  91  Am.  St.  Rap.  643. 

■*HaETDoa  «.  Harmon,  51  Fed.  113; 
Alkfi  p.  Berryhill,  27  Iowa,  634,  1  Am. 
Sep.  309;  Atwdl  e.  JenkinB,  163  Ma«. 
362,  40  N.  E.  178,  28  L.  R.  A.  694,  47 
Am.  St.  Rep.  463. 

■*  Flympton  «.  T'jaa,  148  Man.  623, 
627, 20  N.  E.  180. 

"Allen  *.  Betmett,  3  Taunt.  169; 
Thomton  o.  Kempstcr,  5  Taunt.  786, 
780;  I^Ttboarp  v.  Bryant,  2  Bing. 
N.  C.  735;  Bt.  kwitli  t>.  Clark,  188  Fed. 
171, 110  C.  C.  A.  207;  Lee  v.  Vau^ian 
Seed  Store,  101  Ark.  68, 141 S.  W.  496, 
37  L.  R.  A.  (N.  S.)  352;  Cavanau^  b. 
Cuaebnan,  88  Cal.  543,  26  Pac.  515; 
Esston  K.  Montgomery,  90  Cal.  3D7,  27 
Pac.  280,  26  Am.  St.  Rep.  123;  Hodges 


p.  Kovring,  68  Conn.  12,  IS  Atl.  979, 
7  L.  R.  A.  87;  Perkine  v.  HadBeU,  60 
m.  216;  Shirley  v.  Shirley,  7  Blackf. 
(Ind.)  462;  Burke  v.  Mead,  169  Ind. 
262, 64  N.  E.  880;  Enapp  c.  Beach,  52 
Ind.  App.  673,  101  K.  E.  37;  Schffifer 
r.  Whitham,  148  la.  64,  67,  124  N.  W. 
763;  Engler  v.  Garrett,  100  Md.  387, 59 
AU.  648;  WiUiams  v.  Robineon,  73  He. 
186,  40  Am.  Rep.  352;  Old  Colony 
B.  R.  Corp  0.  Evans,  6  Gray,  26,  66 
Am.  Dec.  394;  Morin  v.  Marts,  13 
Minn.  191;  Ivory  v.  Murphy,  36  Mo. 
534;  Cunningham  v.  Williama,  43  Mo. 
App.  620;  Moore  v.  Thompson,  03  Mo. 
App.  336,  348,  67  S.  W.  680;  GartreU 
V.  Stafford,  12  Neb.  645,  U  N.  W.  732, 
41  Am.  Rep.  767;  Sabre  b.  Smith,  62 
N.  H.  663;  Clason  o.  Bailey,  14  Johns. 
484;  McCreft  o.  Purmot,  16  Wend.  460, 
30  Am.  Dec.  103;  Justice  t>.  Lang,  42 
N.  Y.  493,  1  Am.  Rap.  676;  Maaon  o. 
Decker,  72  N.  Y.  595,  28  Am.  Rep. 
190;  Lord  v.  Cronin,  154  N.  Y.  172, 
47  N.  E.  1088;  Ca«e  Threshing  Machine 
Co.  B.  Smith,  16  Or.  381,  IS  Pac.  641; 
Douglass  V.  Spears,  2  Nott.  &  MoC. 
207, 10  Am.  Dec.  588;  Dyer  v.  Winston, 
33  Tes.  av.  App.  412,  77  8.  W.  227, 
and  see  infra,  £686.  The  cases  of 
Houser  b.  Hobart,  22  Ida.  735,  127 
I^.  907,  43  L.  R.  A.  (N.  S.}  410,  and 
of  WiUdnson  v.  Hcavenrich,  58  Mich. 
674,  26  N.  W.  139,  55  Am.  Rep.  708 
(see  also  Willebrandt  v.  Siatere  of 
Mercy,  185  Mich.  366,  152  N.  W.  85), 
are  to  the  contrary,  but  in  view  of  the 
great  weight  of  opposing  authority, 
cannot  be  supported. 
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of  illsgality.*^  In  most  of  these  cases  the  light  of  the  priri- 
leged  party  is  to  avoid  the  whole  agreement,  restoring  the 
original  status  oi  both  parties,  but  in  case  of  infancy,  and  some- 
times in  other  cases  the  privil^^  party  may  avoid  perform- 
ance of  his  own  promise  though  keeping  tJie  benefit  of  the 
performance  of  the  other  party. 
The  rule  exemplified  by  these  cases  must  be  regarded  as 
(^  an  exception  to  the  general  principles  of  conmderation.  This 
may  readily  be  seen  by  supposii^  that  the  terms  of  a  voidable 
obligation  such  as  the  law  imposes  on  promisors  of  the  classes 
just  enumerated,  be  put  in  words  and  then  made  as  a  promise 
by  an  adult  under  no  disability.  It  will  be  obvious  that  the 
promise  is  insufficient  to  support  a  counter-promise.  Whether 
the  infant's  promise  be  translated  as  meanii^ — I  promise  to 
perform  if  I  choose,  or  I  promise  to  perform  if  I  conclude  to 
ratify,  or  I  promise  to  perform  unless  I  choose  to  avoid  the 
whole  agreement  on  botii  sides,  in  any  event  it  is  clear  that 
the  promise  is  illusory  dnce  its  p^fonnance  is  by  ite  very 
terms  at  the  option  of  the  promisor,  and  he  can  exercise  this 
option  without  depriving  himself  of  anything  to  which  he 
was  entitled  before  the  formation  of  the  agreement.  The 
same  line  of  argument  is  applicable  to  any  voidable  or  imen- 
forceable  promise.  That  a  promise  which  in  terms  reserves 
the  option  of  performance  to  the  promisor  is  insufficient  to 
support  a  counter-promise  is  well  settled.*"  And  the  promise 
is  no  more  effectual  because  the  condition  contained  in  it  is 
in  the  form  a  condition  subsequent  rather  than  a  condition 
precedent.  As  has  been  seen  an  agreement  which  one  party 
reserves  the  right  to  cancel  at  his  pleasure,  cannot  create  a 
contract.** 

"  See  infra,  {{  1630,  1631.  194  Fed.  324,  114  C.  C.  A.  2»4;  Vogd 

"  Roberta  D.  Smith.  4  H.  4  N.  315;  t>.  Pekoe,  157  lU,  339,  42  N,  E.  386,  30 

MontreAl    Gas    Company    ■.    Vaa^,  L.  R.  A.  491;  Lydiclc  v.  Baltimore  St 

(16001  A.  C.  596;  Oakland  Motor  Car  Ohio  R.  Co.,  17  W.  Va.  427. 

Co.  V.  Indiana  Automobile  Co.,  201  **  Velie  Motor  Car  Co.  u.  Kopmeaer 

Fed.  499,    121  C.   C.  A.  319;  VeUe  Motor  Co.,  194  Fed.  324, 114  C.  0,  A. 

Motor  Car  Co.  v.  Kopmaer  Motor  Co.,  2S4.    See  nipra,  j  4S. 
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S  10ft.  An  insufficient  bilateral  agreement  may  sometimes  by 
^,  performance  on  one  side  become  a  valid  unilateral 

^  contract 

As  is  shown  elsewhra^  *  each  promise  in  a  bilateral  contract 
must  be  sufficient  consideration  for  the  other,  or  both  promises 
are  invalid.  Accordingly  if  either  promise  is  too  indefinite 
for  ^iforcenlent,  or  if  either  promise  for  any  reason  is  in- 
sufficient consideration,  both  promises  fail.  But  a  promise 
that  was  originally  too  indeffiiite,  may  by  performance  become 
definite  and  aa  the  other  party  to  the  bargain  must  be  re- 
garded as  continuoudy  assoiting  to  receive  such  performance 
in  return  for  his  own  promise,  a  vfdid  unilateral  contract 
arises  on  receipt  of  such  performance.*  So  a  bilateral  agree- 
ment illegal  in  the  inception,  because  it  was  made  on  Sunday, 
may  by  performance  on  one  side  on  Monday  become  a  valid 
unilateral  contract.'  So  if  the  promise  on  oae  side  of  a  bilateral 
agreement  is  invalid  as  consideration  because  it  promisee 
nothing  detrimental  to  the  promisor  or  beneficial  to  the 
promisee,  though  both  promises  are  consequently  invalid,  yet 
if  performance  is  made  of  the  coimter-promise  and  that  per- 
formance was  something  detrimental  to  the  promisor  or  bene- 
ficial to  the  promisee,  the  promise  which  was  itself  insufficient 
as  coDsideratjon,  thereupon  becomes  binding,  since  sufficient 
ccmsideration  has  now  been  received  for  it,  and  it  is  no 
Iraiger  necessaiy  that  the  prtmiise  which  was  insufficient 
as  consideration,  should  serve  as  such.  This  is  because 
only  promises  need  consideration.  Transfers,  or  other  actual 
performances  may  be  made  without  consideration.  Unilateral 
contracts  must  be  supported  by  consideration  only  on  one 
side.  So  m  the  case  supposed,  the  performance  which  has 
been  rendered  needs  no  consideration  though  the  promise 
to  give  it  ori^nally  did.  Since  the  performance  has  been 
rendered  under  no  mistake  of  fact,  it  cannot  be  recovered 
back,  and  b^ng  received  as  the  consideration  for  a  promise, 
that  promise  now  becomes  binding.  It  certainly  cannot  lie 
in  the  mouth  of  the  promisor  to  say  that  since  the  promise, 
which  he  has  made  is  of  such  slight  value  he  will  not  perform 

■  Supra,  {103.  *  See  infra,  i{  1704,  1707. 

■  See  tupra,  {  49. 
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it  at  all  though  he  has  been  paid  for  doing  so.^  So  while  a 
promiae  void  for  incapacity  of  the  promisor  will  not  support 
a  counter-promise,  if  the  void  promise  is  actually  performed, 
the  performance  may  become  sufficient  consideration  to  sup- 
port the  counter-promise.*  And  other  instances  may  be  found 
where  a  bilateral  agreement  originally  unenforceable  ^ves  rise, 
when  performed  on  one  side,  to  a  binding  unilatentl  contract.* 

(i\   §  107.  Written  as  well  as  oral  promises  need  consideration. 

It  was  suggested  in  several  cases  in  the  latter  part  of  the 
^ghteenth  century  that  the  requirement  of  consideration  was 
for  the  sake  of  evidence  only,  and  that  therefore  written  con- 
tracts needed  no  consideration.^  This  notion,  however,  was 
promptly  overthrown  by  the  Hoiise  of  Lords  which  held  that 
"if  contracts  be  merely  written  and  not  specialties  they  are. 
parol  and  a  conaderation  must  be  proved;"  *  and  except  as* 
a  consequence  of  statutes,  it  is  everywhere  law  that  the  same 
rules  of  con^d^^tion  apply  to  written  as  well  as  to  oral  con- . 
tracts.* 

In  some  States  which  have  by  statute  changed  the  rul^ 
of  the  common  law  in  r^ard  to  sealed  instruments,  written 

•  In  Wftrd  p.  Goodrich,  34  Col.  369,  Mierop,  3  Burr.  1663.  Lord  Mansfield 
82Pac.701,2L.  R.A.  (N.S.)20I,  U4  was  trained  in  the  Civil  Law;  and  the 
Am,  St.  Rep.  167,  the  court  said:  Common  Law  doctrine  of  Cnosiderft- 
"vdiile  it  is  settled  that  the  promising  tion  was  evidently  distasteful  to  him. 
to  do,  or  the  doing  of  that  which  the  This  is  shown  not  simply  by  his  sug- 
promisorisBlready  legally  bound  to  do,  gestion  in  regard  to  written  contracts 
doee  not  aa  a  rule  constitute  considera-  but  by  his  support  of  the  doctrine  of 
tion  toi  a  reciprocal  promise,  or  sup-  moral  consideration.  The  suggestion 
port  a  reciprocal  undertakii^  given  in  Pittana  u.  Van  Mierop  woa  fallowed 
by  the  promisee,  it  by  no  means  fol-  in  Williamson  v.  Losh,  Chitty  on  Bills 
lows  that  such  promise  may  not  be  en-  (Sth  ed.],  75  n.  Langdell  Caa.  Cont. 
forced  against  such  promisor  by  the  180. 

proaiaee,    although    its    enforcement  *Rann  v.  Hughes,  7  T.  R.  350,  n. 

compels  the  performance  of  that  which  (a) .   See  also  Brown  i>.  Adams,  1  Stew. 

was  already  a  legal  obligation."  (Ala.)  51,   18  Am.   Dec.  3&;  Cook  v. 

•  Yerkes  v.  Richards,  170  Pa.  346,  Bradley,  7  Conn.  57,  18  Am.  Dec.  79; 
32  AU.  1080;  Bowker  v.  Harris,  30  Vt.  Thacher  o.  Dinsmore,  5  Mass.  290,  4 
424.  Am.  Dec.  61;  People  ti.  Shall,  0  Cow. 

•  Detroit  R.  Co.  o.  Forbes,  30  Mich.  778;  Clark  i>.  Small,  6  Yerg.  418;  Ber- 
166.  erleys  tr.  Holmes,  4  Munf.  95. 

'  This  si^siestion  was  first  made  by  *  See  cases  in  this  chapter,  poHtm. 
Ijord    Mansfield    in   Pillans    v.    Van 
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contracts  have  been  partially  elevated  to  the  poration  of 
f^eaalty  agreements. " 

§  108.  The  promises  in  nesotiable  paper  require  considera- 
tion between  a  {ffomisor  and  his  immediate  prom- 
isee. 
The  rule  of  the  common  law  was  well  settled  prior  to  the 
enactment  of  Uie  N^otiable  Instruments  Law  in  accordance 
with  the  statement  at  the  head  of  this  section,  so  that  a  drawer 
or  malcer  was  not  liable  to  the  payee  if  he  proved  that  the 
instrument  was  given  without  consideration;"  "  nor  was  an 
indorsier  liable  to  his  immediate  indorsee;  "  nor  either  drawer, 
maker  or  indorser  even  to  a  remote  holder  who  was  neither 
himself  a  holder  for  value,  nor  a  successor  to  the  rights  of 
such  a  holder."  But  the  promise  of  an  acceptor  of  a  bill 
even  though  Boade  subsequent  to  the  plaintiff's  acquisition 
irf  the  instrument  is  r^arded  as  supported  by  the  consid^-a- 
tKHL  recdved  by  the  drawer.'*  The  N^otiable  Instnmients 
law  '*  was  doubtless  intended  to  codify  the  common  law  on 
the  subject,  and  in  the  main  unquestionably  does  so.  There 
are,  however,  distinctions  both  at  common  law  and  under 
the  statute  between  negotiable  paper  and  <»dinary  simple 
written  contracts  with  reference  to  consideration  ev«i  as 
between  immediate  parties.    In  the  first  place  "every  negoti- 

■See  w^ra,  {  218.  note  is  H»Fnnm  v.  Hannau's  Est.,  167 

u  Holliday  v.  AtMnaon,  B  B.  &  C  la.  106, 149  N.  W.  72. 

501,  B.  c,  S  Dowl.  &  R.  103;  Abbott  t>.  "  Hoopes  v.  Northern  Nat.  Bank, 

Hendricks,  1  M.  &  O.  791;  Simpoon  102  Fed.  448,  460,  43  C.  C.  A.  436; 

Ceatenaiy  OiIleKe  n.  Tuttie,  71  Iowk,  PlaU  ».  Snipes,  43  Ark.  21;  Peale  d. 

fi98,33  N.  W.  74;  Loudermilk  ».  Lou-  Addicka,  174Pa.543,34  AU.  201;Baiik 

damiUc,   93  Ga.  443,  21  S.  E.  77;  of  the  Ohio  VaUey  v.  Lockwood,  13 

Msder  s.  Coed,  14  Ind.  App.  299,  42  W.  Va.  392,  425, 31  Am.  Hep.  768. 

H.  B.  945,  66  Am.  St.  Rep.  304;  KleiD  "  Rubs  Lumber,  etc.,  Co.  v.  Muacup- 

V.  Keym,    17  Mo.   326;   Clement  v.  iabe  Land,  etc.,  Co.,  120  Cal.  521,  52 

Beppaid,  16  Pa.  St.  III.    Many  de-  Pac.  995,  66  Am.  St.  Rep.  186;  Skinner 

dnona  holding  the  gift  of  the  maker's  i>.  Raynor,  96  Iowa,  636,  64  N.  W.  601 ; 

own  check  or  note  indectual  are  col-  Hale  o.  AldafFer,  6  Kan.  Af^.  40,  47 

lasted  m  27  L.  R.  A.  (N.  S.)  308.    A  Pac.  320,  52  Pao.  194. 

omtrary    decision   where    the    court  "Spurgin  v.  McPheeters,  42  Ind. 

failed  to  obaerre  the  distinction  be-  527;  National  Park  Bank  c.  Saitta,  127 

tween  an  attempted  ^t  of  the  donor's  N.  Y.  App.  Div.  624,  HI  N.  Y.  Supp. 

omi  note  and  a  gift  of  a  third  person's  927. 

"  Sees.  24-28.    See  infm,  S  1146. 
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able  instrument  is  deemed  prima  facie  to  have  been  issued  for  a 
valuable  consideration;  and  every  person  whose  signature 
appears  thereon  to  have  become  a  party  thereto  for  value,"  " 
liiough  when  evidence  is  introduced  tending  to  show  that 
no  consideration  was  given  some  com^  hold  that  the  ultimate 
burden  of  establishing  its  existence  is  upon  the  holder."  Further, 
though  any  consideration  su£5cient  to  support  a  simple  con- 
tract is  also  sufficient  for  a  promise  on  a  negotiable  instrument, " 
some  things  are  sufScient  to  support  a  promise  on  negotiable 
paper  which  are  not  sufficient  consideration  for  other  promises. 
Thus  an  ordinary  oral  or  written  promise  to  pay  an  antece- 
dent debt  does  not  create  a  new  obligation;  '*  but  a  negotiable 
instrument  is  unquestionably  sufficiently  supported  by  an 
agreement  to  receive  it  in  discharge  of  an  antecedent  debt.*" 

Whether  an  instrument,  or  a  signature  on  an  instrument, 
given  to  secure  a  prior  debt  of  a  third  party  is  binding  if 
the  creditor  makes  no  agreement  to  extend  or  dischai^  the 
indebtedness  or  to  forb^r  action  upon  it  is  not  clear  from 
the  words  of  the  statute.^*  If  under  the  statute  such  a 
instrument  or  signature  is  binding,  the  law  to  that  extent 
has  been  changed;  for  prior  to  the  enactment  of  the  statute 
it  was  clear  that  after  a  negotiable  instrument  had  been  de- 
livered for  sufficient  consideration,   one  who  subsequently 


»  N.  I.  L.,  Sec.  24,  infra,  {  1146;  Car- 
ter p.  BuUer,  264  Mo.  306,  174  8. 
W.  399;  FiiBt  Nat.  Bank  r>.  StaUo, 
160  N.  Y.  App.  Div.  702,  145  N.  Y. 
Supp.  747;  Murphy  t>.  ffldiuier'B  Es- 
tate, 160  Wis.  S54,  1S2  N.  W.  172. 

"  Lombanl  v.  Byroe,  194  Mose.  236, 
238,  80  N.  E.  489;  Connors  Bros.  t>. 
SuUivan,  220  Mass.  600, 108  N.  E.  603; 
AbrafaaDiBOii  o.  Steele,  176  N.  Y.  App. 
D.  866,  1B3  N.  Y.  8.  827;  Ginn  v. 
DokD,  81  Ohio  St.  121,  90  N.  E.  141, 
I3G  Am.  St.  Rep.  761;  Firet  Nat.  Bank 
V.  Pafi,  240  Pa.  513,  87  Atl.  841.  In 
these  oases  the  N^^tiable  InBtrumenta 
Law  was  not  dted.  There  are,  how- 
ever, contrary  decisions.  In  re  Chis- 
more's  Est.,  175  Iowa,  49S,  496,  1S7 
N.  W.  139;  Finer  v.  Brittain,  165  N. 
C.  401,  SI  S.  E.  462;  State  Bank  v. 


Morrison,  86  Wash.  182,  147  Pac.  875; 
and  under  Seca.  24  and  28  of  the  Ne- 
gotiable Instruments  Law  it  seems 
clear  that  whatever  the  law  may  have 
been  previously,  the  burden  ia  now 
thrown  upon  the  defendant  not  only  at 
introducing  some  evidence  of  lack  of 
consideration,  but  of  ultimately  es- 
tablishing such  lack  by  a  preponder- 
ance of  evidence.    See  ir^ra,  S  1146. 

"N.  I.  L.,  Sec.  26,  infra,  {  1146. 

"  Though  doubtless  formerly  it  did. 
Bee  infra,  {  143. 

■«  N.  1.  L.  Sec.  25,  infra,  {  1146; 
Wallabout  Bank  v.  Peyton,  123  N.  ¥. 
App.  Div.  727,  108  N.  Y.  42;  wi/w, 

"  See  /n  re  Thompson,  165  Cal.  290, 
131  Pac.  1045,  also  infra,  |  IIW,  for  a 
discussion  of  the  point. 
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agaed  vrsua  not  liable  without  new  considaiitioii;  '^  unless  it 
was  part  of  the  agreement,  made  when  the  origiiial  considera- 
tioQ  was  given,  that  he  should  so  sign.  Another  possible 
cUstinctioxL  from  ordinary  simple  contracts  should  be  observed. 
Whatever  may  be  the  rule  in  r^ard  to  such  contracts  as  to 
the  person  from  whom  consideration  must  move,  there  is 
no  doubt  that  an  obligation  upon  a  negotiable  instrumait 
may  be  supported  by  consideration  received  by  the  obligor 
from  aome  one  other  likan  tiie  obl^ee,**  as  well  as  by  considera- 
&H1  furnished  to  some  one  other  than  the  obligor.^* 

It  has  sometimes  been  supposed  that  the  modem  doctrine 
conceming  the  requirement  of  consideration  for  negotiable 
psper  between  immediate  parties  is  an  innovation  and  that 
formerly  a  bill  or  note,  like  a  covenant  under  seal,  needed  no 
consideration  even  between  immediate  parties.**  It  is  clear, 
however,  though  the  question  may  not  have  arisen  with  sufiB- 
doat  frequency  before  the  nineteenth  century  to  establish  the 
law  beyond  dispute,  the  modem  rule  of  law  is  no  novelty.  It 
was  stated  in  1722,  in  words  that  mi^t  be  repeated  to-day.^ 

"Savage  «.  Fint  Nat.  Bank,  112  noration.     2Cas.    Bills   and    Notes, 

Ala.  906,  20  So.  396;  Tenney  s.  Prince,  876. 

4  Kd.  3SS,  10  Am.  Deo.  347;  West  «•  Brown  i>.   MoTBh,    GUbert'a   Eq. 

CoMt  Co.  D.  Bradl^,  111  Minn.  343,  Rep.  154,  two  judges  there  were  of  the 

12T  N.  W.  0;  Howard  t>.  Jones,  13  Mo.  opinion  that  the  conaidention  of  a 

App.  696;  Bank  <rf  CanoUhm  n.  I^t-  note  "was  not  «iquirable  no  more  than 

ting, 37  Okla.  8, 130  Pac.  144,  44  L.  R.  the  oonaideratioo  of  a  bond."     "The 

A.  (H.  8.)  481;  Ryan  v.  McKeml,  16  other  two  Judgee  thought  there  was  a 

OnL  Kep,  460.  See  abo  Ctof te  n.  Beale,  great  Difference  between  a  Note  and  a 

11C.B.  172.  Bond,  notwithstanding  the  Statute  [of 

" See  infra,  illi.  Anne  which  declared  promissory  notes 

"Bridges  ■>.  Vann,  88  Kan.  98,  127  negotiable  like  bills  of  exchange];  for  in 

PiBc  Wi;  Seager  ir.  Drayton,  217  Mass,  the  Caee  of  a  Bond,  where  there  were 

571,  IDS  N.  £.  461.   This  is  true  of  or-  Solemnities  of  contracting,    vii.   the 

dinary  simpk  contncta  as  well  as  n^^  Sealing  and  Delivery,  if  thrae  was  no 

ttaUe    instruments.      Underwood    c  Consideration,   yet  if  there   was  no 

Lovelaoe,  61  Ala.   165;  Mulcrone  u.  Fraud   in  obtuning  the   Bond,    the 

American  Lumber  Co.,  55  Mich.  622, 22  Money  was  a  Gift  in  Iaw  to  the  Obli- 

N.W.67.   Seeir^m,  {113.  gee;  but  the  Note  was  no  more  than  a 

"  Bladcstone  makes  a  statement  in  Simple  Contract,  and  notwithstanding 

3  Comm.  446,  which  is  hard  to  inter-  the  Statute  says,  that  the  Money  shall 

pret  as  having  any  other  meaning,  and  be  due  and  payable  by  Virtue  of  the 

largdy  on  the  strength  of  this  Profes-  Note,  that  only  makes  the  Note  itself 

nrAmeabelieved  that  the  requirement  Evidence  of  the  Consideration,  which 

of  eonsidastion    was  a   modem  in-  it  was  not  before  the  St&tute."     The 


228  WILLIBTON  ON  CONTRACTO  §  109 

§  109.  Agreements  under  seal  need  no  consideiatitai. 

At  CommoQ  Law  a  sealed  promise  or  covenant  was  binding 
by  its  own  force.^  It  is  often  said  that  such  instruments 
are  "presumed"  to  have  consideration,  or  "import"  considera- 
tion. This  mode  of  statement,  though  antedating  Lord  Coke's 
time,^  is  absurd  historically,  since  sealed  instruments  were 
binding  centuries  before  ^e  development  of  dmple  con- 
tracts and  the  law  of  consideration.^  Such  expressions  have 
led  to  confusion  by  inducli^  the  supposition  that  a  seal  was 
but  presumptive  evidence  of  consideration  and  that  other 
evidence  might  be  admitted  to  ^ow  that  no  consideration 
in  fact  existed;  "^  whereas  a  sealed  promise  to  make  a  gift 
for  no  con»deration  whatever  is  binding."     The  clumges 


facte  of  the  case  it  is  tiue  praented  s 
question  of  failure,  not  lack  of,  consid- 
deration,  but  the  oompflLrioon  with  & 
bond  indicated  that  the  judgee  were 
not  confining  their  obeerrationa  to  a 
case  of  failure  as  distinguished  from 
lack  of  consideratiou.  Tho  reporter's 
note  (page  155)  makes  this  more  evi' 
dent.  The  reporter  says  in  support  of 
tbe  argument  that  the  defence  was 
good:  "If  not,  A.  might  recover 
against  B.,  where  there  was  no  debt; 
and  certainly  the  Statute  did  not  do- 
sign  that  a  Man  should  recover,  whraB 
tbere  was  no  Debt  at  all;  for  the  Stat- 
ute only  makes  Promissory  Notes,  as 
Bills  of  Exchange;  and  though  tbe 
Acceptor  and  Indorser  were  bound  to 
pay  those  Bills,  whether  tliey  bad  ro- 
cdved  any  ConsideratiDQ  or  not,  be- 
cause tbe  Acceptor  accepts  it  for  the 
HonoiU'  of  the  Drawer,  and  the  In- 
dorsor  negotiates  it;  yet  the  Drawer 
of  the  Bill  was  not  obUged  to  pay  it  to 
tbe  Person,  in  whose  Behalf  the  Bill 
was  drawn,  unlesB  he  had  paid  him  a 
Consideration;  but  tbe  owning  a  Value 
received,  was  Evidence  prima  fade, 
that  a  Consideration  was  paid  to  the 
Drawer  of  the  Bill." 

"  See  infra,  i  217. 

"  In  Sharington  v.  Strotton,  1  Plow. 


*293,  *309,  Bromley,  arguendo  said: 
"Every  deed  imports  in  itself  a  coo- 
sidraation,  vii:  the  will  of  him  who 
made  it,  and  therefore  where  the  agree- 
ment ia  by  deed  it  shall  never  be  called 
a  nudum  paeium."  and  see  inira,  {  217. 

**  In  an  anonymous  case,  Bellewe, 
111  (1386),  it  was  said:  "In  debt  on 
contmct  the  plaintiff  shall  show  in  his 
count  for  what  cause  the  d^endant 
became  the  debtor.  Otherwise  in  debt 
on  obligation,  for  the  obhgation  is  cot>. 
tract  in  itself."  Also  reported  in  Bd- 
ewe,  32;   Fiti.  Ab.  Annuitie,   pi.   54. 

■°  This  is  best  shown  in  the  statutes 
referred  to,  ir^ra,  \  218. 

"  In  KreU  v.  Codman,  154  Maw.  45^ 
28  N.  E.  578,  14  L.  R.  A.  800,  26  Am. 
St.  Rep.  260,  a  voluntary  covenant  to 
pay  the  plaintiffs  twenty-five  hundred 
pounds,  six  months  from  the  covenan- 
tor's death,  was  enforced.  Such  a 
covenant  creates  an  immediate  indebt- 
edness which  could  be  proved  in  bank- 
ruptcy against  the  covenantor  if  he  had 
bwJome  bankrupt  before  his  death. 
Ex  ports  Tindal,  8  Bing.  402.  Other 
cases  where  sealed  covenants  have 
been  held  binding  without  conaidera- 
tion  are— Sivell  v.  Hogan,  1 19  Ga.  167, 
46  S.  E.  67;  Adams  v.  Peabody  Coal 
Co.,  230  ni.  460,  82  N.  E.  645;  Flet- 
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ttiat  have  been  made  by  statute  in  the  nature  and  effect  of 
aealed  instruments  are  elsewhere  considered.**  Courts  of 
equity  though  they  recognize  the  validity  of  a  contract  under 
seal  without  consideration,  generally  deny  relief  to  a  mere 
volunteer; "  but  make  some  exceptions  to  their  denial." 

§  110.  Good  consideration  and  valuable  consideration. 

Consideration  not  infrequently  becomes  important  in  ex- 
ecuted transfers  of  jimperty,  especially  in  the  law  of  fraudu- 
lent conveyances;  and  in  such  transfers  courts  of  equity 
have  recognized  as  a  vital  element  in  sustaining  a  contested 
omveyance,  not  only  a  valuable  consideration,  but  also  what 
has  been  called  a  good  or  meritorious  consideration;  that  is, 
affection  based  on  kindred  by  blood  or  marriage.  Such  reason- 
ing has  no  place  in  the  law  of  executory  contracts.  What  is 
described  as  good  or  meritorious  consideration  will  not  support 
a  promise.  It  is  in  fact  nothing  more  than  motive  or  moral 
oU^tlcm.*^ 

Marriage  is  r^arded  by  the  law  as  a  valuable  coni^deration 
and  marrif^  or  promise  of  marriage  is  sufficient  considera- 
tion for  a  promise." 

dxT  V.  Fletcher,  191  Maae.  211,  77  doubter  without  valuable  ooiisider»- 
N.  £L  758;  McMiUnn  ir.  Ames,  33  Minn,  tjon  for  the  purpoee  of  equaliiing  dis- 
257,  22  N.  W.  612;  Hale  n.  Dressen,  73  tribution  of  the  maker'B  estate,  by 
Minn.  277,  76  N.  W.  31;  Aller  v.  Aller,  treating  the  note  as  a  aealed  note  in 
40  N.  J.  L.  446;  Wain  v.  Wahi,  58  view  of  the  words  "witness  my  hand 
N.  J.  h.  640,  34  AU.  1068;  Wester  v.  and  sea) "  contained  in  the  note,  though 
BaOey,  118  N.C.  193,243.  E.  9;  Miles  '  in  fact  there  was  no  seal.  This  case, 
V.  Hemenway,  S9  Ore.  318,  117  Pac.  however,  depends  on  the  jurisdiction 
273;  Evans  d.  Dravo,  24  Fa.  62,  62  of  a  court  of  equity  to  mi^e  a  trans- 
Am.  Dec.  359;  Clymer  v.  Groff,  220  action  conform  to  the  real  intent  of  the 
Pa.  580,  69  Atl.  H19;  Monro  n.  Na-  parties;  and  the  only  importance  of  the 
tional  Surety  Co.,  47  Wash.  488,  92  "good"  consideration  afforded  by  the 
Fac.  280;  Walteiman  c  Village  of  payee  being  the  maker's  daughter  was 
Norwalk,  145  Wis.  663, 130  N.  W.  479.  to  obviate  the  rule  generally  applied 

"  See  tnfra,  E  218.  by  Courte  of  Equity  (see  XTifra,  J  217, 

"Seei^ra,  (217,  ad  fin.  ad  fin.)  that  an  imperfect  gift  will  not 

**Seo    Pound,    "C3onHidetatioQ    in  be  aided. 
Equity,"  13  111.  L.  Rev.  435.  "  The  conunonest  illustration  of  this 

"  See  tufro,  SI  147-149.    In  Cono-  is  found  in  mutual  promises  to  marry 

vet's   Adm'r   V.    Brown's    Ex'ia,    49  which  have  always  been  held  to  con- 

N.  S.  Eq.  156,  23  Atl.  507,  the  court  stitute  a  good  contract,  since  the  case 

sustained  a  promissory  note  given  to  a  of   Harrison  v.   Cag/t,    5   Mod.   411. 
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The  question  most  conuntmly  arises,  not  in  tibte  law  of  con- 
tracts, but  in  the  law  of  conveyances  fraudulent  as  against 
creditors;  and  here  it  is  held  also  that  mam^e  is  a  valuable 
consideration,  and  a  reasonable  marriage  settlement  made 
or  promised  in  writing  (to  comply  with  the  Statute  of  Frauds) 
can  not  be  attacked  by  the  settlor's  creditors."  But  whether 
the  question  amcenis  an  e^racutoiy  contract  or  a  conveyance, 
the  marriage  or  promise  of  marriage  must  have  been  contem- 
poraneoxis  ctr  subsequent  to  the  promise  or  conveyance  for 
which  considratition  is  sought  and  must  have  been  given  as 
consideration.  A  previous  marriage  is  of  no  more  validity  than 
any  oiher  past  consideration.'* 

C^     §  111.  Consideration  distinguished  from  motive. 

Though  desire  to  obtain  the  consideration  for  a  i»ronuse 
may  be  and  ordinarily  is,  the  motive  inducing  the  pnnnisor 
to  enter  into  a  contract,  yet  this  is  not  essential  nor,  on  the 
other  hand,  can  any  motive  serve  in  itself  as  consideration.** 
Thus,  A  may  be  moved  by  friendship  to  agree  to  sell  his  iuxaa 
to  B  for  one  hundred  dollars.  If  there  is  an  actual  agreement 
to  make  the  exchange  of  the  horse  for  money,  there  will  be 
a  contract  though  A's  motive  for  entering  into  the  transac- 
tion was  friendship.*"  On  the  other  hand,  if  there  be  no  legal 
consideration,  no  motive,  such  as  love  and  respect,  or  affection 

OUmt   iUustr&tions   are   of  promises  AUm,  6  AUen,  45^  831  Am.  Dec.  7S8; 

nude  by  a  third  party  to  either  the  J.  P.  Leininger  Lumber  Co.  v.  Dewey, 

[Mo^mctive  hueband  or  wife  of  [Mnp-  86  Neb.  659,  126  N.  W.  87;  De  Hiera- 

crty  in  conaideratiOD  of  the  maniAge.  polia  t>.  Reilly,  168  N.  Y.  585,  60  N.  E. 

ShadweU  r.  Shadwell,  9  C.  B.  (N.  S.)  1110;  Clay  v.  Walter,  79  Va.  92.    Cf. 

159;Skeeteti.SUberberK,llT.L.Rep.  Miles  v.  Monroe,  96   Ark.  531,  132 

491;  Wri^t  p.  Wright,  114  Iowa,  748,  S.  W.  643. 

87  N.  W.  709,  6B  L.  R.  A.  261;  Arnold  "  Rt  Holland,    [1902]   2  Ch. .  360; 

ti.EstiB,92N.C.lB2;Leibr.Dobriner,  Desfaon  v.  Wood,  148  Man.  132,  19 

HI  N.  Y.  Supp.  650,  60  N.  Y.  Miec  N.  E.  1,  t  h.  R.  A.  518;  Borst  t>.  Corey, 

866.  ISN.Y.fiOS.   See  dao  Moore  ti.  Green, 

"  See  Peachey  on  Marriage  Settle-  145  Fed.  472, 76  C.  C.  A.  242. 

meats,  62;  Prewit  p.  Wilson,  103  U.  S.  ""Motive  is  not  the  same  thing  with 

22,  26  h.  Ed.  360;  Nance  v.  Nance,  84  conuderation."     Thomas  b.  Thonaa, 

Ala.  375,  4  So.  699;  Coben  n.  Knox,  90  2  Q.  B.  851.    See  also  Philpot  v.  Gnuc 

Cal.  266,  27  Pac.  215,  13  L.  R.  A.  711;  inger,   14  WaU.  570,  20  L.  Ed.   743. 

Tohnan  v.  Ward,  86  Me.  303,  29  Atl.  "  See  Puterbaugh  tr.  Puterbaugh,  131 

1081,  41  Am.  St.  R^.  656;  Smith  c.  Ind.  288,  30  N.  E.  SIB,  15  L.  R.  A.  341. 
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for  another  "  or  a  desire  to  do  justice/'  or  fear  of  trouble," 
or  a  dedre  to  equalize  the  shares  in  an  estate,**  en-  to  provide 
f(F  a  child,***  or  regret  for  having  advised  an  unfortunate 
investment,**^  will  support  a  promise.  This  is  a  distinction 
between  the  consideration  of  the  Common  Law  and  the  causa 
of  the  Roman  Law.  Consideration  is  a  present  exchange 
for  a  promise.  Caitaa  is  some  adequate  reason  for  Ttiairing 
a  promise,  and  may  be  either  a  present  exchange  or  an  exist- 
ing state  of  facts.*'  As  the  Civil  Law  is  in  force  in  Louisiana, 
the  requirement  of  consideration  does  not  there  obtain.*" 

§  lis.  Consideration  distinguished  from  condition. 

As  has  been  seen  "  an  offer  is  a  conditional  promise;  that 
is,  a  promise  to  take  effect  only  if  the  exchaI^^  demanded 
for  it  IB  given.  But  the  prcnnise  in  an  offer  may  be  subject 
to  other  conditions  than  the  giving  of  the  requested  consid«>a>- 
tion.  Thus,  an  offer  to  insure  property  in  exchar^  for  a 
premium  is  a  promise  to  pay  insurance  money  in  case  the 
building  insured  is  destroyed  if  a  premium  is  paid.  A  condi- 
tional promise  may  be  sufiScient  consideration,  and  "when  a 
vaan  acts  in  conEdderation  of  a  conditional  promise,  if  he  gets  I 
the  {HTomise  he  gets  all  that  he  is  entitled  to  by  his  act,  and 
if,  as  events  turn  out,  the  condition  is  not  satisfied,  and  the 
(ffonuse  calls  for  no  performance,  there  is  no  failure  of  con- 
sideration." *• 

"Schnen  r.  NeU,   17  Ind.  29,  79  •!*.  Civ.  Code,  Art.  1896.     "By 

Am.  Dec.  453;  Duttera  n.  Bat^lon,  83  Ote    cause    of    the    coatract  ...  is 

Md.  536,  35  AU.  64;  Fischer  r.  Union  meant  the  conflideration  or  motive  for 

Tmt  Co.,  138  Mich.  612,  101  N.  W.  making  it."     A  proause  to  the  cred- 

85^  68  L.  R.  A.  987.  itor  of  another  to  pay  the  debt  is  held 

(■lliompeoii  p.  Eudgiiia,   116  Ala.  to  require  no  other  cause  or  considera- 

S3,  22  So.  632.  tion  than  the  existence  of  the  debt. 

*■  Vdion  V.  Vehon,  70  111.  App.  40;  New  Orleans,  etc.,  R.  Co.  b.  Chapman, 

llawhinney  i>.  Cassio,  63  N.  I.  L.  412,  8  Ia.  Ann.  97. 

43  AtL  676.  "  Sapra,  {  25. 

**Pan^  V.  Stone,  14  Pick.  198,  25  <*Hohue8,  J.  in  Gutlon  v.  Marcus, 

Am.  Dec.  378.  165  Mass.  335,  336,  43  N.  E.  125. 

•*■  Conrad  v.  Manning,  125  Mich.  So  it  was  held  in  Ehlen  v.  Selden,  99 

77,  S3  N.  W.  loss.  Md.  699,  59  All.  120,  that  where  an 

**  Martin's  Estate,  131  Bk  St.  638,  agreement  was  made  by  which  the 

IB  AlL  987.  plaintiS  was  to  hokl  tiimaalf  in  readi- 

*  Stifn,  f  4.  nesB  to  lend  .the  defendant  moo^  on 
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But  in  some  cases  it  is  so  clear  that  a  conditional  gift  was 
intended  that  even  though  the  promiBee  has  inciured  detri- 
ment, the  promise  has  been  held  unenforceable.^^ 


balls  according  to  directions,  the 
court  held  that  the  lue  of  the  ball  was 
oonmdeiation.  It  would  seem  in  fact 
that  the  purchase  of  tLe  ball  was  the 
real  consiileratioii,  if  a  considKatJoii 
existed,  and  the  use  of  the  ball  merely 
a  condition.  A  more  extreme  case  ia 
De  I^Bere  e.  Pearson,  Ltd.,  [1907]  1 
K.  B.  483,  afid.,  llQOS]  1  K.  B.  280, 
stated  (upro,  }  32.  A  promise  to  pay 
a  debt  if  tite  plaintiff  make  oath  to  ite 
correctneae  was  hdd  an  offcs  asd  End- 
ing on  the  oath  being  made,  in  Brooks 
V.  Ball,  18  Johns.  337.  See  also  1  Vin. 
Abr.  298,  id.  22;  Seaward  v.  Lord,  1 
Me.  I«3,  10  Am.  Dec  60.  Cf.  Mo- 
Bride  V.  Adams,  84  N.  Y.  S.  1060, 
where  the  promise  of  a  husband  to  pay 
the  debt  of  his  wife  when  apprised  of 
the  amount,  was  held  gratuitous  and 
not  an  oB&e  in  consideration  of  infoi^ 
nation  given.  The  facts  in  Dcvecmon 
y.  Shaw,  69  Md.  199,  14  Atl.  464,  9 
Am.  St.  Rep.  422,  auggeet  the  same 
question.  An  uncle  promised  to  pay 
the  espensee  of  his  nephew's  trip  to 
Europe.  The  court  h^  that  the 
detriment  incurred  in  maldi^  the  trip 
to  Europe  was  the  conuderatiou  for  the 
defendant's  promise.  As  jud^nent  had 
been  given  by  default,  however,  and 
the  question  involved  in  the  case 
was  mttely  the  assessment  of  dam- 
ages, it  Bcetns  that  no  larger  question 
can  have  been  really  involved  than 
whether  the  trip  to  Europe  might 
be  consideration  for  a  contract,  not 
whether  it  actually  was.  See  further 
Dendy  p.  Russell,  67  Kans.  721,  74 
Pac.  248;  Howe  v.  Watson,  179  Mass. 
30,  60  N.  E.  415;  Berry  v.  Gmddy,  1 
Met.  (Ky.)  563;  Bigdow  v.  Bigelow,  95 
Me.  17,  49  Atl.  49;  Steele  o.  Steele,  75 
Md.  477,  23  Atl.  969;  Adima  v.  Hon- 
ness,  62  Barb.  326;  Stone  ii.  Demareet, 
95  N.  Y.  Misc.  643,   159  N.  Y.  S. 


800;   Richardson   p.    Gaeeer,   26   Fft. 
336. 

"  In  Kirksey  o.  Kirksey,  8  Ala.  131, 
the  drfendant  wrot«  to  his  sister-in- 
law  the  plaintiff,  who  had  recently  lost 
her  husband,  that  he  felt  grieved  to 
bear  of  her  condition  and  added  "  If  you 
will  come  down  and  see  me,  J  will  let 
you  have  a  place  to  raise  your  family, 
and  I  have  more  open  land  than  I  can 
tend;  and  on  the  account  of  your  sit- 
uation, and  that  lA  your  family,  I 
fed  like  I  want  you  and  the  children 
to  do  well."  The  plaintiff  on  re- 
ceiving this  letter  left  her  home  and 
moved  with  her  family  sixty  or  sevoi^ 
miles  to  the  residence  of  the  defendant, 
who  gave  her  the  use  of  a  house  and 
land  for  two  years,  but  thereafter  re- 
quested her  to  leave.  The  court  held 
the  promise  a  mere  gratuity.  The  de> 
dsion  was  followed  in  Forward  ■>.  Arm- 
etead,  12  Ala.  124;  Bibb  v.  Freeman,  GO 
Ala.  612.  In  the  latter  case  the  court 
said:  "It  is  often  a  matter  of  great 
difficulty  to  discern  the  line  which  sep- 
arates promises  creating  legal  obli- 
gations from  mere  gratuitous  agree- 
ments. Each  case  depends  so  much  on 
its  own  peculiar  facts  and  circum- 
stances that  it  affords  but  Uttle  aid  in 
determining  other  cases  of  differing 
facts.  The  promise  or  ^re^ment,  the 
relation  <^  the  parties,  the  ciroum- 
stances  surrouiiding  thei7„  and  thdr 
intent,  as  it  may  be  deduced  from  these, 
must  determine  the  inquiry.  If  the  ~\ 
purpose  is  to  confer  on  the  promisee  ' 
a  benefit  from  affection  and  gener- 
osity, the  agreeni'  :.'■  gratuitous. 
If  the  purpose  is  t  ■  '  .  :.  a  quid  pro  ^ 
quo — if  there  is  soo'i'.  '■  to  be  re- 
ceived, in  exchai  which  the 
promise  is  given,  '''  mise  is  not  ^ 
gratuitous,  but  o.  Viin.  >bligatioD." 
See  also  in  accord,    1     I.  ».  Clark, 
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§  U3.  To  vbom  the  consideration  must  more. 

It  is  well  settled  that  whether  a  benefit  to  the  promisor  [ 
is  or  is  not  a  sufficient  consideration,  a  detriment  to  the  promisee  \ 
is.    This  is  eqmvalent  to  saying  that  if  the  promisee  parts  ' 
with  something  at  the  promisor's  request,  it  is  immaterial 
whether  the  iaY)miaee  receives  anything,  and  necessarily  in- 
volves the  conclusion  that  the  con^deration  ^ven  by  the 
promisee  for  a  promise  need  not  move  to  the  promisor,  but 
may  move  to  any  one  requested  by  the  offer.    The  commonest 
illustraUon  of   consideration  moving  to   another  than   the 
promisor  is  the  consideration  for  a  guaranty,  and  a  mere 
rderenee  to  this  class  of  cases  is  sufficient  authority.^* 

^§  114.  From  whom  the  consideration  most  more. 

It  is  frequently  laid  down  that  consideration  must  move  . 
from  the  promisee,  or  plaintiff,  ^^  and  it  is  not  infrequently  ' 
supposed  that  this  rule  is  the  essential  reason  for  objection ; 
to  contracts  for  the  benefit  of  a  third  person.  Upon  any  proper  '■ 
analysis,  however,  such  is  not  the  case.    In  promises  for  the ' 

71  Ga.  818;  ftnith  D.  Force,  31  Minn.  138    N.  Y.    Supp.    401;   Tnuteea  ir. 

119,  16  N.  W.  704;  Richarda  Exec.  v.  Mebane,  165  N.  C.  044,  81  S.  E.  1020; 

Richaida,  46  Fa.  78;  Dougherty  v.  Toiv  Davia  v.  Blum,  104  S.  C.  218,  SS  S.  E. 

note,  26  Fa.  C.  C.  317.    Booid  v.  466;  Qement  t>.  Rowe,  33  S.  Dak.  499, 

Boon),  Pdham  (So.  Auat.),  68.  146  N.  W.  700;  Gauss-Ugeaberg  Hat 

"Not  only  a  guaranty  of  a  debt  Co.  v.  Alley  (Tex.Civ.  App.),  J64S,  W. 

mcuned  at  the  guarankir'B  Ttqueet,  1062;  Ballard  f.  Burton,  64  Vt.  387,  24 

but  a  guaranty  of  dividends,  given  by  Atl.  769,  16  L.  R.  A.  664;  Nieholaon 

u  individual  in  consideration  of  the  v.   Neary,  77   Wash.    294,   137  Pao. 

pnnisee's  subscription  to  the  stock  of  492. 

■  coiporation  illustrates  the  principle.  "  In  Thomas  r.  Thomas,  2  Q.  B.  861, 
WtstK.  lOng,  163  Ky.  561,  174  S.  W.  Patterson,  J.,  said  (and  these  words 
n.  See,  further,  other  cases  where  tJie  are  often  quoted):  "Coooideration 
conndenktiou  did  not  enure  to  the  bene-  means  something  which  is  of  some 
fit  of  the  promisor,  cited  eupra,  i  102,  value  in  the  eye  of  the  law,  moving 
ud  Isgrig  V.  Franklin  Nat.  Bank,  53  from  theplaiIltifi;itmaybea□medet^i- 
lad.  App.  217,  101  N.  E.  398;  Seara  meat  to  the  plaintiff,  or  some  benefit 
I.  Knid.  (Mo.  App.),  184  S.  W.  911;  to  the  defendant;  but  at  all  events  it 
Uflck  p.  Made,  87  Meb.  819,  128  must  be  moving  from  the  plaintiff." 
N.  W.  527,  31  L.  R.  A.  (N.  8.)  441;  "One  of  the  most  elementary  rules  of 
Southern  Realty  Co.  v.  Hannon,  89  English  law  is  that  which  requites  the 
Neb.  802,  132  N.  W.  S33;  Froude  v.  consideration  for  a  sunple  contract  to 
VUidunann,  178  N.  Y.  App.  D,  257,  move  from  the  promisee;  and  it  is  too 
164  N.  Y.  S.  1003;  Jamison-Semplc  well  settled  b)  admit  of  dispute  in  any 
1,  78  N.  Y.  Misc.  355,  court."    32  L.  Qu.  Rev.  6. 
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benefit  of  a  tiiird  person  the  consideratkm  moves  from  the 
promisee  (though  not  from  the  plaintiff),  and  the  difficulty 
is  not  to  find  a  contract,  but  to  find  a  reason  for  allowing  the 
beneficiary,  who  is  not  the  promisee,  to  sue  upon  the  contract. 
Where  the  consideration  does  not  move  from  the  promisee 
the  question  involved  is  whether  any  contract  exists.  Does 
the  law  require  that  promises  shall  be  paid  for  by  the  promisee, 
or  does  it  merely  require  that  the  promise  shall  be  paid  for 
by  some  one?  This  is  not  merely  another  way  of  stating  the 
inquiry,  whether  a  detriment  to  the  promisee  is  essential 
to  the  validity  of  consideration,  or  whether  a  benefit  to  the 
promisor  is  enough.  For  it  may  be  sud  that  such  a  benefit  is 
enough,  but  that  it  must  move  from  the  promisee;  and  the 
rule  so  stated  and  applied  though  it  would  generally  involve 
the  existence  of  a  detriment  to  the  promisee,  would  not  do 
so  at  least  in  one  class  of  cases.'*  In  spite  of  dicta  to  the  effect 
that  consideration  must  move  from  the  plaintiff  or  promisee, 
it  seems  better  to  ado^t  the  broader  rule.  So  far  as  possible 
the  law  should  enforce  reasonable  business  agreements  seriously 
made,  and,  certfunly  it  is  a  possible  and  reasonable  agreement 
for  A  to  pay  B  a  price  or  ccmsideration  for  a  promise  made 
by  B  to  C.  In  spite  of  the  rule  of  the  Et^;lish  Common  Law 
it  is  not  surprising,  ther^ore,  to  find  an  express  provision  in 
the  Indian  Contract  Act,"'  defining  consideration  as  moving 
from  the  promisee  "  or  imy  other  person."  Such  actual  de- 
cisions as  have  been  made  in  the  United  States  also  seem  to 
support  the  view  here  advocated.  Without  doubt  a  promissory 
note  made  to  a  payee  in  return  for  a  consideration  received  by 
the  maker  from  a  third  person  is  binding,""'^  and  the  same 
result  has  been  reached  in  cases  of  ordinary  simple  contracts.* 

'*  See  in/ra,  {  131a.  CroBier  v.  Crosier,  215  MasB.  535,  102 

"  Sec.  2(d).  N.  E.  901;  Horn  p.  Fuikr,  6  N.  H.  611; 

"-"Pierce  v.  HMper,  249  Fed.  867,  Farley  v.  Cleveland,  4  Cow.  432,  15 

162C.C.A.101;FaniiinKi>.RuBaeU,»4  Am.  Dec.  387,  sub  nom.  Clevelftnd  c. 

UI.3S6;McIntiTei'.  Yates,  101111.491;  Fariey,  9  Cow.  739. 

HatWrn  Ext.  p.  Jones,  78  Ind.  466;  "  Kgott  o.  Thompson,  3  B.  &  P.  149, 

Mire  tt.  Barnes,  78  Ky.  606;  Nichols  v.  by  Lord  Alvanley;  Bell  v.  Sappington, 

Nichols,    136   Mass.   256;   Spooner   v.  Ill  Ga.  391,  36  S.  B.  780;  Owenby  v. 

Spooner,  155  Maas.  52,  28  N.  E.  1121;  Georgia  Baptist  AHscmbly,    137   Ga. 

Eaton  V.  Libbey,  165  Mass.  218,  42  698,  74  S.  E.  66,  citing  Ga.  C^v.  Cod<^ 

N.  E.  1127,  52  Am.  St.  Rep.  511;  H^^i  Schmucker  ir.  Sibert,  18  Kan. 
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There  is  perhaps  greater  difficulty  in  supposing  a  bilateral 
craitract  than  a  unilato^  where  the  consideration  does  not 
move  from  the  promisee  to  the  promisor.  In  a  unilateral 
conlract  only  one  party  need  funush  consideration;  in  a 
bilateral  contract  each  party  must  furnish  considerationiK 
since  there  are  two  promises  each  of  which  must  be  supported 
by  consideration.  NeverUieless,  even  a  bilateral  agreement 
has  been  held  bindii^  in  England  which  consisted  of  a  promise 
from  A  to  B  given  in  consideration  of  a  promise  by  B  to  C.*** 
This  decision,  however,  though  not  cited,  must  be  regarded 
as  overruled  by  a  later  case  decided  by  the  House  of  Lords, 
which  insists  on  the  necessity  of  consideration  moving  from 
the  plaintiff."  This  form  of  bilateral  agreement  is  perhaps 
ercmplified  also  in  a  novation  where  A  owes  B  money  and 


lot.  111,  26  Am  Rep.  765;  nUluunBon 
t.  Tagn,  91  K7. 282, 286, 15  S.  W.  660, 
3i  Am.  St.  Rep.  184;  Cabot  r.  Haalcitu, 
3  nek.  83;  Palmw  Bank  c.  Inauranee 
Co.,  166  Mass.  189,  195, 196,  U  N.  E. 
211, 55  Am.  St.  Rep.  387;  Vbb  Eman  t>. 
Stanchfield,  10  Bdinn.  25G;  Bamilton 
*.  AmUton,  127  N.  Y.  App.  Div.  871, 
112  N.  Y.  8upp.  10;  Gold  v.  PhiUipa, 
10  Johns.  412;  I^wrence  n.  Fox,  20 
N.  Y.  268,  270, 271, 276,  277;  Rector  v. 
Teed,  120  N.  Y.  683,  24  N.  E.  1014. 
In  MerciU  v.  Peaalee,  146  Mass.  460, 
IS  N.  £.  271,  4  Am.  St.  Bep.  334, 
Htdmes,  J.,  in  a  dineating  o[Hnion  said : 
"We  must  assume,  and  the  majority 
of  the  court  do  assume  that  a  considera- 
tion f  umiabed  by  a  married  woman 
who  is  a  euttd  9U0  tnut  will  sustain  a 
imxniae  by  her  husband  to  her  trustee. 
Whatever  might  be  thought  upon  this 
point  as  s  new  question,  it  has  been 
settled,  not  without  discuasion,  and  we 
an  bound  by  the  decisionB.  Butler  v. 
iTw,  139  Mass.  202, 29  N.  E.  654.  See 
Niehi^r.  Nichols,  136  Mass.  256."  In 
l_aclUEEi^.  221  N.  Y.  431,  , 
807,  consideration  furnished 
I7  two  jointly  wae  hdd  to  support  a 
pnnnise  to  one. 
**  West  Yorkshire  Darracq  Agency, 


QeCjofi 

urN.  ] 


Ltd.,  V.  Coleridge,  (1911]  2  K.  B. 
326.  Ilie  head-note  of  this  case  reads: 
"All  the  djreotora  of  a  company  in 
liquidation  mutually  agreed  to  forc^ 
their  respective  claims  to  directors' 
fees  then  owing.  The  Uquidator  was  a 
party  to  the  agreement  on  behalf 
of  die  company.  Subsequently  the 
company  sued  one  of  the  directors  for 
work  done,  and  the  director  counter- 
claimed  against  the  company  for  his 
fees  earned  previously  to  the  agree- 
ment. It  was  held  that  although  there 
was  no  consideration  for  the  agre&nent 
moving  from  the  company,  the  fact 
of  the  liquidator  being  a  party  to  it 
renderecf  it  binding  as  between  the 
director  and  the  company;  and  that 
the  agreement  was,  therefore,  a  good 
defence  to  the  counteivclaim."  The 
directore  in  (Sect,  all  made  promises  to 
the  company  through  ita  hquidator, 
and  their  respective  promises  were 
held  binding  though  neither  the  com- 
pany nor  iVe  liquidator  parted  with 
oonuderation.  See  also  the  somewhat 
similar  case  of  Union  Bank  v.  Sulhvan, 
214  N.  Y.  332,  108  N.  E.  658,  com- 
mented upon  tupra,  i  102.  ad  fin. 

"  Dunlop   PneumaUc  Tyn   Co,  e. 
SeUridge,  [lOlfi]  A.  C.  817. 
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A,  B,  and  C,  agree  tiiat  in  consideration  of  l^e  discharge  of 
A,  C  shall  become  liable  in  A's  place.  In  such  a  case  it  must 
either  be  supposed  that  the  consideration  of  C's  promise  to  B  to 
pay  the  debt  is  B's  agreement  with  A  to  discharge  him,  or  that 
B's  promise  to  C  to  discharge  A  can  be  taken  advantage  of 
by  A.  That  such  a  novation  is  binding  amd  is  effectual  both 
to  discharge  A  and  to  render  C  liable  is  well  settled,'*  though 
there  is  little  satisfactory  discussion  in  the  cases  of  the  reasons 
for  it.  It  has  also  been  held  that  a  promise  made  by  the  obligor 
of  a  bond  to  the  obl^ee  that  if  the  bond  shall  be  ass^ed 
payment  will  be  made  to  the  assignee,  is  enforceable  in  his 
own  name  and  ri^t  by  an  assignee."    Here  if  the  obligor 

»  Tatlock  V.  Harris,  3  T.  R.  174, 180; 
Bird  t>.  Gammoa,  3  Bing.  (N.  C.)  883; 
Bilboraugh  v.  Holmes,  5  Ch.  D.  255; 
In  re  Errii^toa,  [1894]  1  Q.  B.  11, 14; 
In  re  Ransfonl,  IM  Fed.  668  (C. 
C.  A.);  Underwood  v.  Lovelace,  61 
Ala.  155;  Trudeau  v.  Poutre,  165  Maas. 
81,  42  N.  E.  508;  Heaton  v.  Angier,  7 
N.  H.  307,  28  Am.  Dec.  353;  Corbett 
0.  Cochran,  3  HUI L.  (S.  C.)  41,  44,  30 
Am.  Dec  348.  In  the  case  laat  cited 
the  court  Baid — "Where  the  prom- 
ise is  to  pay  aoother'B  debt,  in  consid- 
eration  of  his  being  discharged,  it  seemii 
to  be  wdl  settled  now,  that  there  need 
be  no  consideration  moving  between 
the  person  promised  for,  and  the  person 
who  promises."  See  also  Roe  o.  Hau^, 
12  Mod.  133.  In  6  Harv.  L.  Rev.  184, 
Lectures  on  Legal  History,  298,  Pro- 
feasor  Ames  explains  the  validity  of  a 
mvation  on  the  ground  of  an  ordi- 
nary bilateral  agreement  with  G,  the 
new  debtor,  as  part  of  which,  B, 
the  creditor,  agrees  with  C,  the  new 
debtor,  to  discharge  A,  the  old  debtor. 
This,  Mr.  Ames  arguea,  would  operate 
as  an  equitable  defence  to  A,  since  if 
the  creditor  B  ehould  sue  A  after  the 
i^reement  with  C,  the  damages  re- 
covered by  B  would  be  recovered  over 
again  from  him  on  account  of  his  breach 
of  his  contract  with  C.  That  an  agree- 
ment with  C  tot  sufBdect  consideration 


to  discharge  A  should  be  at  least  an 
equitable  defence  to  A,  need  not  be 
denied.  Thia  solution  seem?  to  in- 
volve, however,  a  recognition  of  the 
ri^t  of  a  beneficiary  to  enforce  a 
promise  for  his  benefit,  and  hence  can 
hardly  juBtify  the  result  in  every  jur- 
iadiction.  If  the  sole  ri^t  on  the 
promise  was  in  C  as  promisee,  what- 
ever was  recoverable  against  B  for 
breach  of  his  agreement  with  C  would 
be  rcoovwaWe  by  C.  It  would  be 
only  on  the  theory  that  the  con- 
tract was  made  for  A's  benefit  that 
A  would  be  entitled  to  any  intw^ 
cat  in  such  damages,  or  any  right, 
l^al  or  equitable,  in  the  contract.  But 
a  novation  is  good  in  jurisdictiona 
which  deny  a  ri^t  to  a  benefidary  aa 
well  aa  in  those  which  admit  the  right. 
Moreover,  a  novation  is  as  good  where 
C  enters  into  the  transaetjon  for  his 
own  benefit  in  order  to  discharge  an 
indebtedncea  of  his  own  to  A  by  a*- 
Burning  A'a  indebtedness  to  B,  as  in 
cases  where  A  was  intended  to  be  the 
sole  beikeficiary  of  C's  promise.  Fur- 
thermore, it  should  be  observed  that  a 
novation  was  valid  at  law  aa  a  dis- 
charge of  A's  liability  long  before  equi- 
table defences  were  allowed  at  law. 

"  Fenner  t>.  Meares,  2  W.  Bl.  1269; 
Innes  v.  Dualop,  8  T.  R.  595;  Warren 
V.  Wheeler,   21   Me.   484.     See  also 


§  115  CONSIDERATION  230 

can  be  regarded  as  promising  the  assignee  such  comideratioD 
as  there  is  comes  from  the  assignment  by  the  assignor. 

§  116.  Adequacy  of  consideration. 

It  is  an  "elementary  principle  that  the  law  will  not  enter 
into  an  inquiry  as  to  the  adequacy  of  the  consideration."  '*  This 
rule  is  almost  as  old  as  the  law  of  consideration  itself.'^  There- 
fore anything  which  fulfils  the  requirements  of  consideration 
win  support  a  promise  whatever  may  be  the  comparative 
value  of  the  conaderation,  and  of  the  thing  promised.  Thus 
allowing  a  defendant  to  weigh  boilers  is  sufficient  consider- 
ation for  a  promise  to  give  them  up  in  good  condition^"  and 
surrendering  a  document  though  it  has  no  value  is  sufficient  con< 
odwation  for  a  promise  to  pay  a  large  price.**"  The  surrender 
o{,^iece  of  p^per  on  which  a  void  guaranty  had  been  written- 
was  sufficient  consideration  for  a  promise  to  pay  ten  thousand 
pounds.*'  A  quit-claim  deed  conveying  such  interest  as  the 
grantor  may  have  is  sufficient  consideration  though  the  grantor 
in  fact  had  no  interest.**  So  delivering  for  record  an  invaUd 
deed,"  or  transferring  worthless  corporate  stock.'* 

It  must  be  observed,  however,  that  if  the  consideration 
bai^^ained  for  was  not  the  paper  but  a  right  supposed  to  be 
but  not  in  fact  evidenced  by  the  paper,  the  fact  that  the  paper 
was  itself  surrendered  will  not  support  a  promise,  since  the 

C^k^  p.  Whitney,   10  Mub.  319;  562;  ChurclSu  o.  Bradlex,  68  Vt.  403, 

Parichuiet  p.  Dickenua,  21  I^ck.  307.  56  Am.  Bep.  66^.    But  see  McCoUum 

In  InnaD.Diiiilop  the  court  aoid"  The  o.  Edoioads,  109  Ala.  322,^19  So.  501. 
aaignmeDt  of  the  bond  to  the  plain-         "  Haigh  v.  Brooks,  10  A.  ft  E.  309. 

tiff  was  a  conaderatian  for  the  as-  To  the  same  effect  is  Hairan  i>,  Kkus, 

nmqwt  by  tbe  defendant."  79  Wis.  383,  385,  48  N.  W.  479. 

••  Westlake  v.  Adams,  5  C.  B.  (N.  S.)  ••  McNeal  v.  Calkins,  60  lU.  App.  17; 

248,  265,  pel  Bylee,  J.  MuUen  v.  Hawkins,  141  Ind.  3S3,  40 

"In  Sturlyn  v.  Albany,  Cro.  Elii.  N.E.797;Roweii.  Barnes,  lOlIa.  302, 

67,  it  is  said:  "when  a  thing  is  to  be  TON.  W.  197;  Washington Lifelns. Co. 

done  by  the  plaintiff,  be  it  nera-  so  e.  Marshall,  56  Minn.  250,  57  N.  W. 

Boall,  this  is  sufficient  consideration  to  658.    But  see  ir^ra,  {  137. 
pound  an  ^on."  •'  Hall  ir.  Seara,  210  Masa.  185,  96 

'BainbiidgB  p.  Fiimstone,  8  A.  ft  N.  E.  141.    But  see  ijifra,  i  137. 
E.  743.  "■  State  Bank  v.  Gates,  114  la.  323, 

••WilkiBson   p.  OUvrira,    1    Bing.  86  N.  W.  311;  Atwater  v.  Stromberg, 

(N.  C.)  490;  B^^  p.  Brooks,  10  A.  ft  78  Minn.  277,  77  N.  W.  963,    See  also 

E  309;  Wiltton  ».  Eaton,  127  Mass.  Coles  e.  Kennedy,  81  Is.  360,  46  N.  W. 

174;  Judy  v.  Loudennan,  48  Oh.  St.  1038,  26  Am.  St.  Rep.  503. 
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surrender  of  the  paper  is  here  merely  a  condition,  not  a  consid- 
eration.'" Therefore,  it  is  generally  true,  that  a  note  given  in 
renewal  for  one  void  for  want  of  consideration  is  like  the 
first  invalid  and  unenforceable.''*  Dischar^ng  a  debt  barred 
by  the  Statute  of  Limitations,^*  or  namii^  a  child  in  accordance 
with  the  wishes  of  the  promisor,^*  are  sufficient  con^derations, 
and  other  illuBtrations  might  easily  be  given  of  the  principle 
that  adequacy  of  consideration  is  immaterial.^*  Sometimes 
a  consideration  of  one  dollar  or  other  small  sum  is  paid  or 
alleged  to  have  been  paid  in  return  for  a  promise  to  ^ve  or 
do  something  of  considerable  value.  There  seems  no  reason 
to  depart  in  such  a  case  from  the  general  rule  that  adequacy 
of  consideration  will  not  be  regarded,'*  though  an  inquiry 


"  See  quotation  from  Foster  v. 
Dawber,  6  Eich.  839,  948,  tupra,  S  112. 

'■  Alabuna  Nat.  Bank  v.  Habey, 
109  Ala.  196,  19  So.  522;  Cochran  v. 
Perkins,  146  Ala.  689,  40  So.  361; 
PaciBc  RyB.  Advertising  Co.  v.  Cair, 
29  Cal.  App.  722,  726,  167  Pm.  629; 
Gilbert  v.  Brown,  123  Ky.  703, 97  8.  W. 
40,  7  L.  R.  A.  (N.  8.)  1063;  Schrccder 
V.  Fink,  60  Md.  436;  Widger  v.  Baxter, 
190  Mbw.  130,  76  N.  E.  509;  Coming 
p.  Leedy,  114  Mo.  4«,  21  8.  W.  80*. 

"  Jackfnn  v.  Stone  (Tex.  Civ.  App.), 
155  8.  W.  060. 

"  Wolford  0.  Powers,  85  Ind.  295; 
Daily  v.  Minnick,  117  la.  563,  91 
N.  W.  913,  eo  L.  R.  A.  840;  Eaton  ». 
Libbey,  165  Maw.  218,  42  N.  E.  1127, 
52  Am.  St.  Rep.  511;  Gardner  v. 
Denison,  217  Man.  492, 105  M.  E.  35S, 
51L.  R.A.  (N.S.)  1108. 

"  Bloodworth  p.  Booeer,  99  Ark.  238, 
138  8.  W.  457;  Colt  v.  McConnell,  116 
Ind.  249,  19  N.  E.  106;  Mullui  ■>. 
Hawkins,  141  Ind.  363,  40  N.  £.  797; 
Train  t..  Gold,  6  Pick.  380,  384;  Wil- 
ton, 127  Mass.  174;  Whitney  v.  Clary, 
145  Maaa.  156,  13  N.  E.  393;  Maaon  v. 
Flanagan,  (Mass.  1919,)  123  N.  E.  614; 
VTiUiams  v.  Jensen,  75  Mo.  681;  Pei^ 
kins  V.  Clay,  54  N.  H.  518;  Traphagen's 
Ex.  V.  Voorhees,  44  N.  J.  Eq.  21,  12 
Atl.  895;  Worth  v.  Caae,  42  N.  Y.  362; 


Earl  V.  Peck,  64  N.  Y.  596;  Cowee  p. 
CoraeU,  76  N.  Y.  91,  31  Am.  Rap.  428; 
Judy  D.  Louderman,  48  Oh.  St.  662,  29 
N.  E.  181;  CununiDg'B  Appeal,  67  Pa. 
404;  Presbyterian  Board  «.  Smith,  200 
Pa.  361,  58  AU.  689;  Townsend  t>. 
Neuhordt,  139  Tenn.  695,  203  S.  W. 
265;  Griffin  p.  Bdl  (Tex.  Civ.  App.); 
202  8.  W.  1034;  Giddtnp  v.  Giddinp' 
Admr.,  51  Vt.  227,  31  Am.  Rep.  682. 

"In  Dutdiman  t>.  Tooth,  5  Bing. 
N.  C.  577,  a  guaranty  was  given  in 
consideration  of  two  ahillinga  and  ^x- 
pence.  The  court  held  this  conBider&- 
tion  sufficient.  In  lAwrence  c.  McCal- 
mont,  2  How.  426,  452, 11  L,^:d.  326, 
and  in  Davis  o.  Wells,  104  U.  S.  ISB, 
26  L.  £d.  686,  a  contract  of  guaranty 
stated  to  be  for  the  consideration  of 
one  dollar,  was  held  to  be  supported 
by  sufficient  coneideratian.  In  Smith 
V.  Bangham,  156  Cal.  369, 104  Pac.  689, 
28  L.  R.  A.  (N.  S.)  522,  an  option  vas 
given  for  the  sum  of  one  dollar  to  C€>n- 
vey  land  worth  seventeen  thousand 
dollars  on  tender  of  that  sum  witbin 
a  limited  time,  and  the  oj^ion  was  held 
specifically  enforceable,  although  it  yraa 
found  by  the  trial  court  that  the  aiun  of 
one  dollar  was  grossly  inadequate. 

So  options  for  the  conuderation  ot 
one  dollar  wen  enforced  in  Guyer  ». 
Warren,  175  111.  328,  61  N.  E.  C80. 
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whether  the  dollar  was  really  bargained  for  as  the  considera- 
tion, will  always  be  pertinent;  for  where  a  promise  of  value 
is  stated  to  have  been  made  for  a  small  money  consideration, 
there  is  often  reason  to  doubt  whether  a  bargain  to  exchange 
Uie  sum  mentioned  for  the  promise  was  really  intended  by 
the  parties."  The  only  exception  to  the  legal  sufficiency  of  ^ 
inadequate  consideration  is  where  the  consdderation  is  of  the  / 
same  nature  as  the  thing  promised  and  is  equal  or  smaller  f 
in  amount.    The  reason  for  this  exception  is  that  in  such  a  ] 
case  it  is  impossible  for  the  law  to  indulge  in  the  presump- 
tion of  equivalence  between  the  con^deration  and  the  promise. 
The  most  frequent  illustration  of  this  occurs  in  an  exchange 
of  money  for  a  promise  to  pay  mcausy.    A  consideration  of 
one  dollar  will  not  support  a  {promise  to  pay  at  the  same  time 
and  place  a  larger  sum."    So  a  bargain  stated  to  be  "in  con- 
sideration of  one  dollar  by  each  to  the  other  paid  "  does  not 
support  a  contract  even  though  it  be  assumed  that  the  sum 
of  one  dollar  was  actually  paid  by  each  party  to  the  other." 
For  the  same  reason  an  agreement  to  surrender  and  dis- 
charge mutual  liquidated  claims  of  unequal  amounts  is  invalid." 

BeetlaoSeyferths.GioT«,etc.,R.Co.,  "See,  e.  g.,  Thompson  ir.  Rod,  31 
217  m.  483,  76  N.  E.  522;  Lowther  Ky.  L.  Rep.  176, 101  S.  W.  QU. 
Oil  Co.  B.  GvSej,  82  W.  Va.  88,  43  "ScbneU  d.  Ndl,   17  Ind.  29,  79 
S.  E.  101;  l^bbe  v.  Zirkle,  55  W.  Va.  Am.  Dec.  453;  Shepard  e.  Rhodes,  7 
4ft,  4&  8.  E.  701;  Reaae  v.  Kittle,  66  R.  I.  470,  84  Am.  Dec.  573;  Reaae  o. 
W.  Va.  269,  49  S.  E.  ISO.  KitUe,  56  W.  Va.  269,  277, 49  S.  E.  16a 
In  Honb  o.  Lott,  8  Cal.  App.  384,  Any  diSeience  in  place  or  medium  of 
97  Pac.  163,  an  optioa  to  eell  land  for  payment  or  priority  in  time  will  malce 
tlOI^OOO   was   h^  oufficiently  sup-  the  Bmoller  payment  miffioient  con- 
ported  by  a  preeoit  payment  of  twenty-  aideration.     See  tf^/'ra,  {  121. 
fire  oenla.    But  see  contra,  Thompson  "  EaU  v.  AUfree  (Ind.  App.),  00  N.  E. 
V.  Heid,  31  Ey.  L.  Rep.  170,  101  S.  W.  813.    See  also  Velie  Motor  Car  Co.  ■- 
964,  wiHTe  a  oonaidaalKxi  of  one  dot-  Eopmeier  Motor  Co.,  194  Fe*^    j.l, 
Ik  was  held  insufficient;  Killebrew  t>.  331,  114  C.  C.  A.  284. 
Murray,  151  Ky.  345,  161  8.  W.  662,  "Walan  v.  Kerby,  89  Mias.  1,  3; 
«)Kre  a  promise  to  pay  $5  a  year  was  Webster  ».  Mcl^ren,  10  N.  D.  7'- 
held  insufficient  to  support  a  promise  123  N.  W.  395.    If  one  or  i>,"h  cl 
erf  TaluaUe  rights;  Owens  v.  Corsicana  wtae  unliquidated  the  u^.r^-iai'.nt.  ■ 
Petrolmoi  Co.  (Tex.  Civ.  A[v.),  160  effectually  discharse  tii'.i.i. 
B.  W.  19%  and  cases  dted.     In  the  BawkinB,  5  C.  B.  l-i2;  A'vr.c.* 
Texaa  caae  the  ri^t  givrat  one  party  12  Allen,  603;  ^'•■<ld<i;  n 
to  eaaed  a  Tahiable  oontract  at  any  Denio,  267;  Mor<' ix-u:'!  i 
time  by  the  payment  of  $6  waa  held  to  Bank,  98  N.  Y.  ^03. 
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In  equity  as  at  law,  adequacy  of  consideration  is  of  no 
importance  in  detennining  the  existence  of  a  contract,  but 
it  is  of  Importance  sometimes  as  a  factor  determining  the 
right  of  the  plaintiff  to  specific  performance."  Inadequacy 
of  consideration  is  also  important  in  connection  with  other 
clrcmnstances  as  evidence  where  fraud  Is  asserted  as  a  defence. 

§  116a.  Recital  of  consideration  in  sealed  instruments. 

Where  a  consideration  of  one  dollar,  or  indeed  imy  named 
consideration,  would  be  valid  if  actually  given,  the  question 
has  been  raised  how  far  a  recital  of  such  consideration  in  a 
written  instrument  precludes  the  promisor  from  showing  not 
only  that  he  did  not  receive  that  consideration,  or  any  con- 
sideration, but  that  he  did  not  agree  to  receive  it  or  anything 
else  as  the  consideration  for  his  promise.  Presumably  under 
the  early  common  law,  any  recital  In  a  deed  estopped  a  party 
to  the  deed  from  showing  it  to  be  untrue.**  It  is  at  least  well 
settled  that  the  recital  of  consideration  in  a  deed  of  convey- 
ance estops  the  grantor  to  deny  the  existence  of  that  consid- 
eration for  the  purpose  of  impeaching  the  vaUdity  of  the  deed, 
as  a  deed  of  bargain  and  sale.^' 

Lord  Hardwicke  was  of  the  opinion  that  for  whatever 
purpose  such  evidence  was  offered,  proof  could  not  be  given 
that  the  conMd^^tion  stated  in  a  deed  was  In  fact  not  the 
whole  consideration,  imless  such  words  as  "and  other  con- 
siderations "  followed  the  statement  of  specific  consideration.^* 
But  so  strict  a  rule  is  no  longer  applied  either  in  Ei^^land 
or  America.  By  a  relaxation  origuiating  in  equity  and  ex- 
tending to  courts  of  law,  additional  consideration  may  be 
shown  which  is  not  repugnant  to  the  consideration  named."' 

"See  iftfVo,  (1425.  128.   And  see  for  the  strict  rule  at  law, 
"  Early  cases  are  collected  and  com-  Rowntree   v.    Jacob,    2   Taunt.    141; 
■leated  upon  in:  McCrea  v.  Purmont,  Baker  v.  Dewey,  1  B.  A  C.  704. 
•Vend.  460,  467,  30  Am.  Dec.  103.  "  CUfford  v.  Turrell,  1 Y.  &  C.  (C.  C.) 
^  also  Hawley  v.  Dibble,  184  138,  affd.  9  Jur.  633;  Leifchild'a  Cas. 
\  161  N.  W.  712;  1  lU.  Law  L.  R.  1  Eq.  231;  Peters  i..  McLaren, 
»2,  by  Edward  H.  Decker.  218  Fed.  410, 134  C.  C.  A.  198;  Cheese- 
burn   on   Real    Property  man  v.  Nicholl,  18  Col.  App.  174,  70 
T83;  Staonard  v.  Aurora,  Pac.  797;  Belden  v.  Seymour,  8  Conn, 
0  lU.  469,  77  N.  E.  254.  304,  21  Am.  Dec.  661;  Haya  v.  Peck, 
Monk,  1  Ves.  Sr.  127,  107  Ind.  389, 8  N.E.  274;  Nichols,  etc.. 
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And,  generally,  at  the  present  time,  even  though  the  con- 
sideration m  fact  was  entirely  different  from  the  considera- 
tion named  in  the  deed,  and  not  merely  additional  to  it,  the 
truth  may  be  shown  for  any  purpose  except  the  impeach- 
ment of  the  validity  of  the  deed  for  lack  of  consideration,*" 
unless  the  stated  consideration  is  promissory  in  character 
and  not  merely  a  recital  of  fact.''  Other  recitals  in  a  deed 
than  those  of  consideration  preclude  an  attempt  to  affect 
the  validity  of  the  instrument  by  decking  their  truth  in  any 
controversy  between  the  parties.**  A  statement  of  a  doctrine 
Eomilar  to  that  applicable  to  deeds  is  common  in  regard  to 
insurance  policies.  It  is  held  that  the  acknowledgment  in 
a  policy  of  the  receipt  of  the  premixmi  estops  the  company 
to  deaay  the  vahdity  of  the  policy  on  the  ground  of  non-pay- 
ment of  the  premium.^ 


Co.  B.  Bureh,  128  Ind.  324,  27  N.  E. 
737;  Bourne  o.  Bourne,  92  Ey.  211, 
17  S.  W.  443;  Bodgfa  v.  Heal,  80  Me. 
2S1,  14  Atl.  11,  6  Am.  St.  Bap.  199; 
Milla-  e.  Goodwin,  8  Or&ir,  642;  Bar- 
bee  p.  Barbee,  109  N.  C.  299,  13  S.  E. 
792;  Hayden  p.  Mentier,  10  S.  &  R. 
329;  Harwood  v.  Harwood's  Est.,  22 
Vt.  607;  WaioDg  V.  Johnson,  41  W.  Va. 
283,  23  S.  E.  730.  And  see  decieions 
in  the  following  note. 

■  Maaon  p.  Buchanan,  62  Ala.  110; 
Mobile  Savings  Bank  v.  McDonnell, 
89  Ala.  434,  8  So.  137,  9  L.  R.  A.  646; 
Meweee.  Home  Bank  (Ark,),  172  S.  W. 
853;  lAy  e.  Gainea,  130  Ark.  167,  196 
8.  W.  819;  HoweU  v.  Moores,  127  111. 
67, 19  N.R  863;Uoyd  u.  SanduBky,203 
m.  621,  631,  68  N.  E.  154;  Fleming 
e.  RdieB,  275  111.  132,  113  N.  E.  933; 
Poor's  Ext.  d.  Scott,  24  Ey.  L.  Rep. 
239, 68  S.  W.  397;  Goodspeed  v.  Fuller, 
46  Me.  141, 71  Am.  Dec.  672;  Cardinal 
t>.  Hsdiey,  168  Mas.  362,  36  Am. 
St  Rep.  492;  Stotts  v.  Stotts,  198 
Mich.  605,  165  N.  W.  761;  Houston  v. 
Gmner,  73  Or.  304,  144  Pac.  133; 
Bibelbausen  v.  Bibdhausen,  169  Wis. 
365,  150  N.  W.'  516;  Chapman  v. 
SchKoder,  166  Wis.  330, 166  N.  W.  295. 


for  fraud  or  iU^ality  the  stated  oonsid' 
eration  may  of  course  be  contradicted 
for  the  purpose  <A  impeaching  the 
validity  of  the  deed. 

"The  parol  evidence  rule  which  is 
equally  applicable  to  sealed  and  un- 
sealed writings  here  comes  into  play. 
See  the  following  section. 

«  Green  o.  Chicago  &  N.  W.  R.  Co., 
92  Fed.  873,  35  C.  C.  A.  68;  State  v. 
United  States,  etc.,  Co.,  81  Eaus.  660, 
670,  106  Pac.  1040,  26  L.  R.  A.  (N.  S.) 
866;  Jefferson  v.  McCarthy,  44  Minn. 
26,  46  N.  W.  140;  Board  p.  American 
L.  &  T.  Co.,  75  Minn.  489,  78  N.  W. 
113;  Blaco  i>.  State,  58  Neb.  557,  78 
N.  W.  1056. 

••  Roberts  b.  Security  Co.,  Ltd.,  [1897] 
1  Q.  B.  Ill;  Famum  v.  Insurance  Co., 
83  Cal.  246,  23  Pac.  869,  17  Am.  St. 
Rep.  233;  Provident  Life  Ins.  Co.  n. 
Fennell,  49  111.  180;  Teutonic  Life  Ins. 
Co.  B.  Mueller,  77  111.  22,  24;  Home 
Ins.  Co.  V.  Oilman,  1 12  Ind.  7, 13  N.  E. 
118;  Michael  e.  Mutual  Ins.  Co.,  10 
La.  Ann.  737;  Consolidated,  ete.,  Ins. 
Co.  V.  Cashow,  41  Md.  59,  78;  Baach 
ti.  Humbolt,  etc.,  Co.,  36  N.  J.  L.  429; 
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Insurance  polices  are  almost  invariably  written  by  coiv 
porations  and  under  seal,  so  that  Uie  principle  generally  applicfr- 
bte  to  deeds  might  properly  be  held  applicable  to  most  in- 
surance polices.  Even  thou^  not  under  seal,  an  insurance 
policy  may  fairly  be  r^arded  as  a  mercantile  speciality  par- 
takii^  rather  of  the  character  of  a  sealed  instrument  than 
of  an  ordinary  written  contract  which  is  merely  evidence  of 
the  contract  and  not  itself  the  contract.  It  should  also  be  ob- 
served  that  neither  in  the  case  of  the  insurance  policy,  nor  of 
the  deed  of  conveyance,  is  the  question  one  of  consideration 
for  a  contract.  No  policy  of  the  law  forbids  a  gratuitous  con- 
veyance, and  in  the  insurances  cases  there  is  no  questioQ  of 
gratuitous  insurance.  In  all  the  cases  imquestionably,  if 
the  insured  bad  not  paid  the  premiiim  he  had  expressly  or 
impliedly  agreed  to  pay  it;  and  the  only  questitm  related  to 
the  enforcement  of  a  condition  in  the  poUcy  that  it  should 
be  invalid  imtil  the  premium  had  been  paid.  Such  a  condi- 
tion may  of  course  be  waived.  It  may  also  be  added  that  if  a 
contract  in  writing  is  made  by  statute  the  equivaloit  of  a 
contract  under  seal  at  common  law,  so  far  as  concerns  the 
necessity  of  consideration,  it  may  be  tliat  the  rule  of  the  com- 
mon law  in  r^ard  to  estoppel  by  deed,  so  far  as  it  still  survives, 
should  also  be  applied  to  any  written  conveyance  or  contract. 

§  110b.  Recital  of  consideration  In  misealed  written  agree- 
ments. 

Where  unsealed  written  contracts  have  not  been  given  by 
statute  the  incidents  of  qwcialties,  the  mere  fact  that  an 
agreement  is  in  writing  should  not  ^ve  to  it  any  inddent 
which  at  c(mmion  law  was  peculiar  to  sealed  writings.  It 
has  sranetimes  been  too  hastily  supposed  even  where  written 

New  York  Central  Ina.  Co.  s.  Natl.,  92  Coim.  139,  101  Ati.  494;  Btatee  v. 

etc.,  Ina.  Co.,  20  Barb.  471;  Ooit  tr.  In^  United  States,  etc.,  Co.,  81  Kana.  660, 

BUronoB  Company,  25  Barb.  1S9,  192;  106  Fao.  1040,  26  L.  R.  A.  (N.  S.)  865. 

Kendrictc  u.  Mutual  Benefit  Life  Ins.  Such  Btfttements  u  to  insurance  pol- 

Co.,   124  N.  C.  315,  32  S.  E.  728;  idee  and  fiuretyehip  oontiacta,  iUus- 

Southem  Life  Ins.  Co.  v.  Booker,  9  tiate  the  dispocdtion  r^erred  to  in  the 

Heisk.  606,  24  Am.  Rep.  344.    A  sim-  preface  of  this  book,  to  split  up  a  gen- 

ilar  rule  has  been  stated  as  applicable  eral  rule  of  the  oommon  law  into  a 

to  contracts  of  suietyBhip,  1  Brandt,  number  of  rules  stated  as  if  they  wwa 

SuFetyship,  {  52;  McNemey  v.  Downs,  peculiar  to  a  limited  clase  of  oontiacta. 
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Cfmtracta  have  not  been  ff.veti  immunily  from  the  require- 
ment of  confideration  that  a  recital  of  the  receipt  of  a  specified 
consideration  precludes  the  parties  from  disputing  the  validity 
of  the  instrumrait  for  lack  of  consideration.  With  such  docu- 
ments, however,  it  is  only  the  parol  evidence  rule  which  need 
be  considered.  B^cmd  the  limits  of  that  rule  tha%  is  no 
principle  of  estoppel  by  wrilii^.*'  The  parol  evidence  rule 
forbids  any  attempt  to  prove  that  the  promises  stated  in  a 
writing  do  not  accurately  represent  the  agreement  of  the 
parties;*'  but  it  should  be  observed  and  imdsted  upon  that 
the  parol  evid^ice  rule  has  no  application  to  recitals  of  fact. 
H  it  had,  a  recital  of  conmderation  could  not  be  shown  to  be 
inaccurate  in  any  particular,  or,  for  any  purpose,  any  more 
than  a  promise  can  be.**  It  follows,  therefore,  that  the  only 
case  where  the  parol  evidence  rule  is  applicable  to  a  recital 
of  consideration  is  where  the  consideration  recited  is  itself  a 
IHxjmise.  That  is,  where  the  contract  purports  to  be  bilateral 
the  parol  evidence  rule  clearly  fwbids  either  party  to  a  writ- 
ing, though  unsealed,  to  show  that  his  own  promise  or  that 
of  his  co-contractor  was  not  accurately  stated  or  was  not 
gTven,  as  the  writii^  states,  in  condderation  of  the  other 
tHomise.**    This  is  the  only  e8toi^}el  by  writing.    It  should, 

■■"ADixaitrMtBaK  by  tbelftwBof.  Schneider  v.  Tunm,  130  111.  28,  22 

Biejimd  diatioguiehed  into  agreement  M.  E.  497,  6  L.  R.  A.  164;  Getpcke  v. 

by  spedaJty,  tuid  agreementa  by  parol;  Blake,  19  la.  263;  Vai^t  v.  Voight,  96 

nor  ia  tliere  any  suob  third  daas,  as  Neb.  465,  148  N.  W.  S3;  Moore  ■>. 

■ome  of  the  oounael  have  endeavored  Bingo,  82  Mo.  46S;  Holmes'  Appeal, 

to  maintjiin,  bb  contracts  in  writing."  7B  Pa.  279;  Patchin  f .  Swift,  21  Vt.  292. 

Skynner,  C.  B.,  delivering  the  opinion  **  See  Farquhar  v.   Farquhar,   194 

of  all  the  judges  to  the  Lord  Chancel-  Maaa.  400,  406,  80  N.  £.  664. 

lor,  which  was  adopted  by  the  House  of  "St  Louis  &  S.  F.  Ry.  Co.  v.  Deai- 

Lorda  aa  a  bans  for  affinning  the  d&-  bom,  60  Fed.  8S0,  23  U.  S.  App.  66, 

dnon    of    the    Exchequer    Chamb^.  9  C.  C.  A  286;  Arnold  p.  Arnold,  137 

Rann  r.  Hn^iee,  7  T.  R.  350  n.  (a)'.  Cal.  291,  70  Pao.  83;  Harding  t>.  Bob- 

*<  It  is  nowhere  questioned  that  in  inson,   176  CaL  534,   166  Pac.  808; 

the  case  of  an  unsealed  writing  every  Broflseau  t>.   Jacobs'   Fharmaoy  Co., 

freedom  that  is  permissible  in  proving  147  Ga.  186,  93  S.  E.  293;  Pickett  ■>. 

theoonsidmitioDofasealediostmment  Green,  120  lad.  584,  22  N.  B.  737; 

is  allowable.    Keene  v.  Aetna  life  Ins.  Reisterer  c.  Carpenter,  124  Ind.  30,  24 

Co.,  213  Fed.  893;  BoUm  d.  Sacba,  37  N.  E.  371;  Indianapolis  U.  Ry.  Co.  v. 

Hinn.  316,  33  N.  W.  862;  Barker  «.  HouUhan,  157  Ind.  494,  60  N.  E.  943; 

Btadley,42N.  Y.316,320,lAm.Rep.  Cohen  ■>.  Jackoboice,  101  Mich.  409, 

621;  Hendrick  o.  Crowley,  31  Cal.  471;  69  N.  W.  665;  Carter  ».  Weber,  138 


246  WILUSTON  ON  CONTIL.i,-i  §  115b 

however,  be  observed  that  frequently  when  conaderation  is 
recited  in  a  written  contract  as  having  been  given,  it  will  be 
true  that  though  the  consideration  was  not  given  the  parties 
in  fact  agreed  that  the  consideration  recited  should  be  given 
as  such.  This  intention  on  any  theory  may  be  shown,  since 
the  evidence  supports  the  instrument  though  varyii^  a  recital. 
But  the  recital  of  the  receipt  of  a  fictitious  consideration  is 
also  common  in  written  agreements,  where  in  fact  ibete  was 
no  consideration,  and  no  intention  to  ^ve  any.  Where,  for 
instance,  a  consideration  of  one  dollar  is  recited  as  having 
been  paid  in  return  for  a  stated  promise,  t^e  parties  ordinarily 
have  not  actually  bargained  for  any  such  exchange,  and  if 
the  truth  cannot  be  shown,  a  promise  will  be  enforced  which 
in  fact  has  no  valid  consideration.  It  would  be  destructive 
of  the  doctrine  of  consideration  to  hold  that  an  admission 
of  con^eration  in  an  unsealed  writing  estopped  the  promisor 
in  favor  of  the  promisee,  who  of  course  knows  the  actual  facts,'* 
from  showing  that  no  consideration  existed.  If  merely  saying 
in  writing  that  a  specified  fictitious  consideration  has  been 
received  is  enough  to  make  a  promise  binding,  a  new  and 
hitherto  unacknowledged  kind  of  formal  obligation  has  been 
created.  Clear  as  this  is  on  principle,  a  doubt  has  been  cast 
upon  it  by  a  remark  made  by  Story,  J.,  of  the  United  States 
Supreme  Court,  and  by  decisions  which  have  followed  his 
statement.  He  said:  "The  guarantor  acknowledged  the  re- 
ceipt of  the  one  dollar,  and  is  now  estopped  to  deny  it.  If  she 
has  not  recdved  it,  she  would  now  be  entitled  to  recover  it."  " 
And  this  remark  has  berai  quoted  in  a  later  decision  of  the 
same  court  **  and  has  served  as  the  basis  for  other  decisions 
or  statements  to  the  same  effect.*^   The  error  in  Judge  Story's 

Mich.  576,  101  K.  W.  818;  Knma  v.  ably  relica  on  &  mntei  of  cousideratioa, 

Oardner,lMMinn.370^I10N.W.S25,  however,  there  may  well  be  on  entop- 

22  L.  R.  A.  (N.  S.)  492;  Jackson  v.  pel.    Watkina  v.  Robertson,  105  Va. 

Chicago,  etc.,  R.  Co.,  51  Mo.  App.  636;  269, 54  S.  K.  33, 5  L.  H.  A.  (N.  S.)  1194, 

Wells  17.  Aufrecht,  96  Neb.  402,  147  US  Am.  St.  Rep.  88a 

N.  W.  1125;  Ferry  i>.  Stephens,  66  "  Uwienoe  v.  McCalmot,  2  How. 

N.  Y.  321;  Union  Machinery  &c.  Co.  b.  426,  452,  11  L.  Ed.  326. 

D&mell,  89  Wash.  226,  154  Pac.  183.  *•  Davis  ».  WeDs,  104  U.  8. 159,  167, 

But  see  Fuating  Ex.  v.  Sullivan,  41  26  L.  Ed.  686. 

Md.  162.  "  Southern  Beli  Tel.  A  Tel.  Co.  ». 

M  As  to  a  third  person  who  justifi-  Harris,  117  G&.  1001,  44  S.  E.  885; 
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statement,  for  error  it  must  be  considered,  is  not  that  it  directly 
denies  ai^  principles  of  law,  but  by  a  fictitious  construction 
assumes  to  treat  an  acknowledgment  of  the  receipt  of  one 
dollar  by  way  of  consideration  if  not  true  literally,  because 
00  money  was  received  as  amounting  to  a  promise  to  give 
a  dollar.  Having  thus  fictitiously  treated  an  admission  of 
an  allied  fact  as  a  pronuse  to  make  it  true,  the  parol  evidence 
rule  becomes  applicable  to  the  case.**  If  this  were  sound  ^e 
same  principle  might  be  applied  to  every  written  receipt. 
The  argument  is  answered  in  a  New  York  decision:"  "It  is 
said  that  it  is  an  agreement  to  receive  the  smn  named  in  full 
payment  of  his  contract.  That  statement,  however,  is  in- 
correct, for  it  does  nothii^  of  the  sort.  Nothing  is  promised. 
At  most  it  is  a  m^e  admission  of  a  past  transaction  or  of  an 
existing  fact.  It  is  a  mere  acknowledgment  that  an  amount 
of  money  has  been  received  by  the  plaintiff  in  full  payment 
of  his  accoimt.  Hence,  it  must  be  r^arded  as  a  receipt  only 
and  not  as  a  contract. 

"  That  such  a  receipt,  beii^  an  informal  and  non-depositive 
writing,  may  be  modified,  explained  or  contradicted  by  parol, 
is  well  est^lished  by  the  authorities  in  this  state  and  else- 
whore." 

The  policy  of  the  law  requires  consideration,  and  no  agree- 

Schneider  r.  Tuner,  130  ni.  28,  22  promisor  would  "take  it  all  at  once;" 
N.  E.  497,  6  L.  R.  A.  164;  Seyferth  c.  that  is,  when  the  option  should  be 
Grorea,  etc.,  Co.,  217  Ql.  ASS,  75  N.  £.  exercised,  and  the  land  to  which  it  re- 
522;  Riley  v.  International  Banana  lated  paid  for.  The  court  said  (at 
Food  Co.,  185  Bl.  App.  829,  637  (but  page  486),  "It  was  equivalent  to  say- 
lee  Pabet  Brewing  Co.  v.  LePage,  186  ing  to  appellee  that  he  waived  the 
III  App.  468);  Fuller  v.  Artman,  69  payment,  or  that  he  preferred  poet- 
Hun,  546,24N.Y.  S.  13  (butBeeKomp  ponemeot  of  the  payment,  or  that,  as 
V.  Raymond,  17B  N.  Y.  102,  108,  67  between  the  patties,  it  should  be  con- 
N.  E.  113;  Leader  v.  De  Loynes,  150  sidered  aa  paid  thou^  the  money  was 
N.  Y.  App.  Div.  868,  135  N.  Y.  S.  not  to  be  received  until  a  later  adjuat- 
948);  McPheraon  d.  Fargo,  10  S.  D.  ment,"  and  held  the  option  binding 
611,  74  N.  W.  1057,  66  Am.  St.  R^.  in  spite  of  a  subsequent  revocation. 
733.  It  seems  impossible  to  support  the  de- 
*InSc^erthi>.  Groves,  etc.,  R.  Co.,  cision.  To  admit  that  consideration 
217  m.  483,  75  N.  E.  522,  a  considera*  may  be  waived  is  to  say  that  the  rule 
tion  of  one  dollar  recited  in  a  writing  of  law  requiring  consideration  can  be 
tt  ^ven  for  an  option  was  in  fact  ten-  changed  if  the  parties  object  to  it. 
daed,  but  declined  for  the  reason  that  "  Komp  v.  Raymond,  175  N.  Y.  102, 
if  the  dollar  was  wanted  at  alt,  the  108,  67  N.  E.  113. 
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ment  of  the  parties  to  for^^  the  requirement  can  tal:e  its 
'  place.  It  will  be  observed  that  the  so-called  estoppel  amounts 
at  most  to  tax  agreement  to  for^o  consideration.  Both  parties 
know  the  facts.  There  is  no  reliance  on  a  misstatement. 
Where  the  parties  state  a  promise  as  conMderation,  as  has 
been  seen,  the  parol  evidence  rule  fastens  that  agreement  upon 
them  irrespective  of  their  actual  intention  or  oral  agreement.^ 
But  the  recital  of  an  allied  past  fact  which  both  parties 
know  to  be  untrue  will  not  deceive  the  court,  and  should  not 
operate  as  a  promiae  when  the  parties  have  manifested  no 
intent  to  promise.^    A  statement  in  a  written  contract  of  an 


'  See  further,  irifra,  {  610. 

■  pTeebjteri&n  Church  D.  Cooper,  112 
N.  Y.  517,  TO"^.  E.  352;  McCourt  v. 
Peppard,  126  Wia.  326,  105  N.  W.  809. 
In  Stewart  v.  Chicago,  etc.,  R.  Co.,  141 
Ind.  55,  69,  40  N.  E.  67,  a  release  was 
set  up  as  a  defence  to  an  action  for 
personal  injurieB.  The  release  recited 
a  consideration  of  S31.50.  Want  of 
consideration  was  set  up  by  way  of 
Kplication.  The  court  said,  at  page 
£9,  "In  Pickett  d.  Green,  120  Ind.  6S4, 
in  speaking  of  the  rule  that  the  conaidr 
eration  ezpreased  in  a  writing  may  be 
varied  or  contradicted  by  parol  this 
court  has  said:  'The  reason  generally 
gjven  for  the  rule  is,  that  the  languasc 
with  reference  to  the  consideration  is 
not  contractual;  it  is  merely  by  way  of 
rental  of  a  fact,  vii.,  the  amount  of  the 
consideration,  and  not  an  agreement 
to  pay  it,  and  hence  such  recitals  may 
be  contTadiot«d. ' 

"Referring  to  the  general  rule  that 
parol  evidence  cannot  be  adniitted  to 
contradict  the  terms  of  a  written  con- 
tract, it  was  there  further  said  that 
'out  of  this  grows  the  exception  to  the 
rule  first  above  stated,  that  where  the 
contract  is  complete  upon  ita  face,  a 
Stipulation  as  to  the  consideration  be- 
ccmes  contractual,  and  where  there  is 
either  a  direct  and  positive  promise 
to  pay  the  consideration  named,  or  an 
assumption  of 


part  of  a  grantee  in  a  deed  which  b»- 
oomee  binding  upon  its  ac(!e^tance, 
then  the  ordinary  rules  with  reference 
to  contracts  apply,  and  the  considera- 
tion expressed  can  no  more  be  varied 
by  parol  than  any  other  portion  of  the 
written  contract.' 

"In  our  judgment,  the  conmderation 
expnaaed  in  the  writing  b^ore  us  ia 
not  contractual,  but  is  manifestly  a 
recital  of  the  amount  of  the  considerai- 
tion.  It  includes  no  agreement  to  pay 
or  assume  any  sum  or  liabiUty.  It  majr 
be  considered  apart  from  the  obliga- 
tions of  the  appellant,  and  its  state- 
ment was  not  essential  to  the  validity 
of  such  obligations,  but  it  might  have 
been  established  by  parol.  We  have 
no  doubt  that  the  cases  correctly  ap- 
plying the  rule  that  no  parol  inquiry 
may  be  made  into  Gie  consideration 
expressed,  are  those  where  the  con- 
sideration consists  in  the  performance 
of  some  duty  which  is,  by  the  terms  of 
the  writing,  undertaken  on  the  one 
side  for  the  benefit  of  the  other.  Such 
duties  cannot  be  diminished  or  ei^ 
largcd  by  parol.  As  we  have  said,  the 
consideration  of  the  contract  befca«  lis 
involves  the  performance  of  no  duty. 
The  contract  recites,  as  a  considenii- 
tion  for  the  relinquishment  thraan 
stated,  the  payment  to  the  appellant 
of  a  sum  of  money. 

"If  this  recital  is  false,  the  same 
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existing  fact,  as  that  Bomethii^  other  than  a  promise  has  been 
received  as  consideration,  thou^  not  conclusiTe,  is,  however, 
prima  facie  e\adence  of  t^t  fact.* 


Ulfi,_CharitabIe  subsci^tioiiB. 

The  very  term  charitable  subscription  indicates  that  the 
subscriber's  promise  is  made  as  a  gift  and  not  in  return  for 
coQsidKBtion.  There  is  no  bargfun  between  the  parties.  Even 
if  one  were  attempted  it  is  open  to  doubt  whether  the  acceptance 
or  promise  to  accept  a  pure  benefit — as  a  sum  of  money — 
can  legally  be  sufficient  consideration  for  a  promise  to  confer 
the  benefit;  *  but  this  point  need  not  be  troublesome  because 
no  bargun  of  the  sort  is  contemplated.  Nor  does  it  help 
the  matter  that  a  charitable  subscription  is  generally  not  a 
promise  to  ^ve  money  unconditionally  but  to  give  it  for  a  cer- 
tain object.  A  promise  to  give  a  tramp  S20,  '^for  an  overcoat  ■ 
is  00  mare  binding  than  a  promise  to  give  him  S20  tt^  spend  as  he 
pleases.'  Nor  has  the  law  generally  accepted  the  principle  that 
reliance  on  a  gratuitous  promise  makes  the  promise  binding.'  A 
promise  to  ffve  a  church  a  thousand  dollars  towards  a  new  build- 


tight  ezteb  to  pn>v«  th^t  fact  b]r  parol, 

uocBts  in  any  poeaible  case,  wbcTe the 
etxoideration  alone  of  a  contract  may 
be  attacked  by  pand.  Under  the  sec- 
ond paragraph  of  reply,  it  may  be 
proToi  that  no  sum  whatever  waa  re- 
oared,  and  under  tlw  third  paragraph, 
it  may  be  proven  tbat  a  sum  was  re- 
edved,  not  at  the  time  of,  or  as  the 
conddeiation  fm*,  the  execution  of  the 
infltnnnent,  but  at  another  time, 
thoogh  falfldy,  and  oolorably  curiod 
itiUi  the  instrument."  In  Koppiti-Mel- 
Aea  Brewing  Co.  v.  Behm,  130  Mich. 
6*9,  663,  90  N.  W.  676,  the  court  said: 
"If,  as  oontended  by  tbe  plaintiff, 
tluB  writing  contains  the  eotire  con- 
tnct,  and  cannot  be  varied  or  added  to 
by  parol,  it  is  a  unilateral  contract, 
h'.  e,  a  gratuitous  promiBe]  which  only 
beooDMS  binding  when  tbe  considera- 
tkm  tlKran  mentioned  is  paid." 
'Hum  p.   Mitchdl,   69  Ala.  635; 


Whitney  i>.  Steams,  16  Me.  394;  Frank 
v.  I^ins,  27  Minn.  43,  6  N.  W.  380; 
Jerome  v.  Whitney,  8  Johns.  321; 
Eastern  Hank  Bod  Co.  b.  Vaughan, 
20  Bub.  166,  14  N.  Y.  546;  Leader  v. 
De  Loynes,  ISO  N.  Y.  App.  Div.  868, 
138  N.  Y.  S.  898  (contract  under 
seal);  Jonee  t>.  Holliday,  11  Tex.  412, 
62  Am.  Dec.  487;  ThraU  v.  NeweU,  19 
Vt.  202,  47  Am.  Dec.  682;  Bibelhauaen 
t>.  Bibelhaueen,  169  Wis.  388. 160  N.  W. 
616. 

*  See  aupro,  {  103d. 

'  In  Martin  s.  Meles,  179  Mass.  114, 
60  N.  E.  397,  Hohnes,  0.  J.,  said: 
"Of  course  the  mere  fact  that  a  prom- 
isee relies  upon  a  promise  made  with- 
out other  cousid^ation  does  not  im- 
part validity  to  what  before  was  void. 
Bragg  D.  DanielaoiL,  141  Mass.  196, 196, 
4N.  E.  622."  See  also  Thome  D.  Deas, 
4  Johns.  84. 

•  See  infra,  S  139. 
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ing,  is  equally  gratuitous.  Clear  as  this  is,  and  thoxigh  in  Eng- 
land such  a  subscription  is  not  binding,^  in  the  United  States, 
on  such  a  great  variety  of  reasoning,  as  in  itself  shows  the 
lack  of  any  really  valid  consideration,  charitable  subscrip- 
tions have  been  held  either  contracts  or  offers  to  contract. 
The  view  most  commonly  held  is  that  such  a  subscription  is 
an  offer  to  contract  which  becomes  binding  as  soon  as  the 
work  towards  which  the  subscription  was  promised  has  been 
done  or  begun,  or  liability  incurred  in  regard  to  such  work 
on  the  faith  of  the-sutacription.' 

Since  the  subscription  in  its  inception  is  r^arded  as  an 
offer,  until  the  work  has  been  done  or  liability  incurred  the 
subscription  is  revocable  by  death,  insanity,  or  otherwise.' 


'/n  re  HudaoD,  54  L.  J.  Cb.  811. 
See  also  Beinhart  i;.  Bui^ar,  43  Ont. 
L.  R.  120. 

*  Young  Men's  ChriBtian  Aaaoc.  v. 
Estill,  140  Ga.  291,  7S  S.  E.  1075,  4^ 
L.  R.  A.  (N.  S.)  7S3;  Milier  v.  Ballard, 
46  lU.  377;  Tnietees  v.  Garvcy,  53  111. 
401,  5  Am.  Rep.  61;  Richelieu  Hotel 
Co.  p.  International  Co.,  140  111.  248, 
29  N.  E.  J044;  University  of  Des- 
Moinee  v.  Livingston,  67  la.  307,  10 
N.  W.  738,  65  la.  202, 21  N.  W.  504,  42 
Am.  Rep.  42;  McCabe  v.  O'Connor, 
69  Ift.  134,  28  N.  W.  573;  First  Church 
tr.  DonneU,  110  la.  5,  81  N.  W.  171; 
Brokaw  V.  McElroy,  162  la.  288,  143 
N.  W.  1087,  50  L.  R.  A.  (N.  S.)  835; 
Gittings  V.  Mayhew,  6  Md.  113;  Cot- 
tage St.  Church  t>.  Kendall,  121  Mass. 
528,  23  Am.  Rep.  286;  Sberwin  v. 
Fletcher,  168  Mass.  413,  47  N.  E.  197; 
Robinson  v.  Nutt,  186  Mass.  345,  70 
N.  E.  198;  Albert  Lea  CoUege  v. 
Brown,  88  Minn.  524,  93  N.  W.  672, 
60  L.  R.  A.  70;  Pitt  v.  Gentle,  49  Mo. 
74;  School  District  Kansas  City  f. 
Sheidley,  138  Mo.  672,  40  8.  W.  656, 
37  L.  R.  A.  406,  60  Am.  St.  Rep.  576; 
Jamea  n.  Clough,  25  Mo.  App.  147; 
Ohio,  etc.,  College  v.  Love's  Ex't,  16 
Oh.  St.  20;  Irwin  u.  Lombard  Univ.,  56 
Ohio  St.  B,  46  N.  E,  63;  tub  rum.  Irwin 
V.  Webster,  36  L.  R.  A.  239  {qf.  John- 


Bonc.  Otterbein  Univ.,  41  Ohio  St,  527); 
In  re  Converse's  Est,,  240  Pa,  468,  87 
Atl.  849;  Young  Men's  Christian  Aaaoc. 
p.  Olds  Co.,  84  Wash.  630, 147  Fac.  406; 
Hodgee  d.  Nalty,  104  Wis.  464,  80 
N.  W.  726;  Sai^t  u.  Nicholson,  25 
Dom.  L.  R.  638,  26  Manitoba  L.  R.  63; 
Young  Men's  Christian  Assoc,  b.  Ran- 
kin, 27  Dom.  L.  R.  417.  See  also  Lasar 
u.  Johnson,  126  Cal.  640,  58  Pac.  161; 
Gait's  Ex.  v.  Swain,  0  Gratt.  633,  60 
Am.  Dec.  311.  The  use  of  the  defend- 
tnt's  subscription  as  an  inducement  y 
to  others  to  subscribe  was  held  to\j< 
trmlte  it  binding  in.  Board  of  Trua--^ 
tees  V.  Nqjm,  166  lareOI,  146  N.  W. 


'.Grand  Lodge  "  Fumh'^'"  '^"  ^■'' — 
16871 1  Pac.  KSfPratt  c.  Baptist  Soc., 
93  HI.  475,  34  Am.  Rep,  187;  Beach  b. 
Rrst  Church,  96  111.  177;  Augustin  v. 
Methodist  Society,  72  lU.  App,  452; 
Davis  V.  Campbell,  93  la.  524,  532,  61 
N.  W.  1053;  SuUivan  v.  Corbett,  3 
Kana.  App.  390,  42  Pac,  1105;  Hd- 
fenstein'a  Est.,  77  Pa.  328, 18  Am.  Rep. 
449;  First  Church  v.  GUUs,  17  Pa.  Co. 
Ct.  614.  See  also  Reimensnyder  ii. 
Gana,  110  Pa,  17,  2  Atl.  425;  cf.  In  n 
ConverHe'B  Est.,  240  Pa,  458,  87  Atl. 
849,  where  the  court  held  that  the 
fact  that  other  Bubscriptions  had  been 
induced  in  reliance  on  the  promise  of  a 


§  116  CONSIDBBATION  251 

The  difficulty  with  this  view  is  two-fold.  In  the  first  place, 
"if  A  says,  'I  will  give  you,  B,  £1000,'  and  B,  in  reliance  on 
that  promise,  spends  £1,000  in  buying  a  house,  B  cannot  recover 
the  £1000  from  A."  "  The  detriment  is  incurred  in  reliance  on  a 
promise  which  on  its  face  was  intended  as  a  gift  and  not  a  bar- 
giun.  Moreover,  if  the  subscription  could  be  treated  as  request- 
ing a  consideration,  the  consideration  requested  is  certainly  not 
beginning  work  or  incurring  liability,  but  doing  the  whole  work 
toward  which  the  subscription  was  made.  Therefore,  if  the  sub- 
scription was  an  offer  at  all,  it  would  not  ripen  into  a  contract 
until  the  work  had  been  4one."  It  is  held  in  other  jurisdictions 
that  the  pramxse  of  each  subscriber  is  supported  by  the  promises 
of  the  others. "  The  difficulty  with  1^  view  is  its  lack  of  con- 
formity to  the  facts.  It  is  doubtless  possible  for  two  or  more 
persons  to  make  mutual  promises  fiiat  each  will  give  a  specified 
amount  to  a  charity  or  otiier  object,"  but  in  the  case  of  ordinary 
charitable  subscriptions,  the  promise  of  each  subscriber  is 
made  directly  to  the  charity  or  its  trustees,  and  it  is  frequently 
made  without  any  reference  to  the  subscriptions  of  others. 
If  induced  at  all  by  previous  or  expected  subscriptions,  thi? 
inducement  only  affects  the  motive  of  the  sul»criber;  it  cannot 
be  said  Hmt  the  previous  subscriptions  were  given  in  exchange 
for  the  later  one.  Indeed  the  earlier  subscriptions  would  be 
open  to  the  objection  of  bdng  past  consideration  so  far  as 
a  later  aibscriptirai  was  concerned.  The  case  is  no  better  if 
the  subscriptions  are  made  conditional  upon  a  certain  amount 
bdng  subscribed,  this  requirranent  must  ordinarily  be  con- 

nbeoiber  nude  his  pnuniae  irrevoca-  Robinaon,  37  Pa.  210,  78  Am.  Dec.  421. 

tde  by  death.  See  also  First  Cbur(;h  v.  Pungs,  126 

'In  TO  Hudson,  M  L.  J.  Ch.  811.  Mich.  670,  86  N.  W.  235;  Homan  i.. 

by  Pearaon,  J.  Steele,  18  Neb.  652,  26  N.  W.  472. 

"  See  mrpra,  £  60.  See  also  Hodges  v.  Nalty,  1D4  Wis.  464, 

"  OiriBtian  CoUege  o.  Hendley,  49  80  N.  W.  726,  1 13  Wis.  567,  89  N,  W. 

Gal.  347;  Owenby  ».  Georgia  Baptist  535;  Hodges  v.  O'Briea,  113  Wis.  97, 

Aasombly,  137  G».  698,  74  S.  E.  56;  88  N.  W.  901. 

ffigert  w.  Tnist«8  of  Indiana  Asbuiy  "Tweddlew.  Atkinson,  1  B. 49.393; 

Uoiveisity,    53    lud.    326;    Petty    v.  Rogers  t>.  Galloway  College,  64  Ark. 

TniBtees  of  Church  of  Chiist,  95  lad.  627,  44  8.  W.  454,  39  L.  R.  A.  636; 

278;  Allen   v.   Duffie,  43   Mich.   1,  4  Lasar  v.  Johnson,  125  Cal.  549,  58  Pac. 

K.  W.  427, 38  Am.  "Rtip.  159;  Congrega-  161 ;  LaFayette  Corporation  v.  Ryland, 

tional  Soc.  v.  Perry,  6  N.  H.  164,  25  80  Wis.  29,  49  N.  W.  157. 

Am.  Dec.  455;  Gdinboro  Academy  v. 
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strued  as  merely  a  condition  and  not  a  consideratioii;  tiiough, 
here  again,  it  is  possible  to  make  an  offer  to  contract  to  pay 
a  certain  sum  in  consideration  of  subscriptions  of  a  certain 
..  amount  being  obtained.  In  a  few  cases  it  has  been  held  that 
the  fact  that  other  Bubscriptaons  had  been  induced  by  the 
subscription  in  question  was  a  sufficient  consideration; "  but 
this  view  is  evrai  more  difficult  to  maintain  than  the  others 
which  have  been  stated.  On  no  reasonable  construction  of 
the  facts  can  it  be  s^d  that  a  subscriber  in  an  ordinary  charitable 
subscription  makes  his  pronuBe  in  exchange  for  the  promisee's 
inducii^  other  subscribers  to  subscribe. 

In  still  other  cases  it  has  been  held  that  the  acceptance  of 
the  subscription  by  the  beneficiary  or  ita  represaitatives 
imports  a  promise  to  apply  the  funds  properly,  and  this  promise 
supports  the  subscribers'  promises." 

It  is  doubtiess  true  that  the  charity  to  which  subscription 
is  made,  or  the  trustees  of  the  charity,  impliedly  promise  to 
apply  the  funds  in  accordance  with  the  terms  of  the  sub- 
scription. But  this  promise  is  not  made  as  the  consideration 
or  exchange  for  the  subscriber's  promise.  A  promise  to  give 
a  trustee  money  In  trust  for  anotiier  is  no  more  binding  than 
a  promise  to  pve  the  money  directly  to  the  beneficiary.  In 
a  few  cases  in  the  United  States  a  tendency  has  been  shown 
to  restrict  former  authorities  and  treat  charitable  subscriptions 
as  gratuitous  and  not  binding."    In  truth  the  enforcement  of 

KHanaon    Tnutera  v.    Stetaon,    5      Pa.  32S,  331,  18  Am.  Rep.  449;  Tru»- 


Pick.  506;  W&tMus  i>.  Euoee,  9  Cush. 
637;  Ives  t>.  Sterling,  6  Met.  310  (but 
thu  theoty  waa  distredited  in  Cottage 
St.  Church  v.  KendaU,  121  Mass.  628, 
23  Am.  Rep.  286);  Conutock  b.  Howd, 
16  Mich.  237  (but  see  Northern,  etc., 
R.  v.  Ealow.  40  Mich.  222);  Irwin  v. 
Lombard  Univ.,  6S  Ohio  St.  9, 46  N.  E. 


tees  of  Troy  Academy  v.  Nelson,  24  Vt. 
189. 

"  Culver  ti.  Banning,  19  Minn.  303 
(but  see  Albert  Lea  Collie  e.  Brown, 
88  Minn.  524, 93  N.  W.  672,  60  L.  R.  A. 
870) ;  Presbyterian  Church  v.  Cooper,  ~ 
112  N.  Y.  517,  20  N.  E.  352,  8  Am.  St. 
Rep.  767;  Twenty-third  St.  Church  e. 


63;  In  re  Converse's  Estate,  240  Pa.  |    Cornell,  117  N.  Y.  601,  23  N.  £.  177, 

458,  87  Atl.  849.  6  L.  R.  A.  807  (<^.  Keuke.  CoUege  t>. 

"Bamett  v.  Franklin  Cdlege,  10  Ray,  167  N.  Y.  «,  60  N.  E.  326); 

Ind.  App.  103,  697,  37  N.  K.  427,  432;  Montpelier  Seminary  v.  SmiUi's  E»- 

CoUier  v.  B^tist  Soc,  8  B.  Mon.  68;  tate,    69    Vt.    382,    38   Atl.    66    (i^. 

TruBtees   v.   Fleming,    10   Bueh,   234;  Grand  Isle  o.  Kinney,  70  Vt.  381,  41 

Trustees  of  Maine  Central  v.  Haskell,  Atl.  130). 
73   Me.    140;   Helfenstein's  Est.,   77 
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charitable  subetaiptioiis  is  oofy  to  be  supported  if  a  promissory 
estoppel  be  r^arded  as  a  sufiScient  subatitute  for  considera- 
tion." In  a  few  decisions  the  court  has  frankly  admitted 
tli&t  estoppel  and  not  consideration  was  the  ground  on  which 
recovery  was  allowed.'"  The  correctness  of  such  decisions  and 
the  propriety  of  allowing  a  recovery  on  charitable  subscriptions 
in  any  case  where  debiment  had  been  incurred  in  reliance  on 
them,  must  d^>end  on  the  general  allowance  of  such  a  promis- 
s(Hy  estoppel  as  an  alternative  for  consideration." 

§  117.  Subscriptions  for  business  purposes. 

It  is  not  uncommon  for  subscribers  to  contract  tor  some 
business  end  either  with  one  another  or  with  a  person  or  cof- 
pcffation  to  whom  the  subscriptions  are'  payable.  This  means 
that  the  subscribers  are  not  planning  to  make  a 'gift  of  the 
money  which  they  subscribe,  but  to  receive  an,  exchange  for 
it.  If  1^  exchange  is  requested  as  a  return  for  the  subscription, 
the  subscription  is  supported  by  valid  c(»isideration.  Instances 
of  such  bai^ains  may  be  foimd  where  subscribers,  to  induce  a 
corpratttion  to  move  its  plant,*"  or  to  build  a  factory  in  a  certiun 
place,"  or  to  induce  a  municipality  to  make  improvements,^* 
promise  sums  of  mon^.  Sometimes  the  bargain  is  unilateral, 
Ihe  subscribers  malring  an  offer  which  is  accepted  by  the  actual 
doing  of  the  thing.**  In  such  a  case  it  would  seem  upon  pnnci- 
pb  that  the  aubscription  was  revocable  until  the  act  requested 
was  fully  completed;  **  but  many  courts  would  doubtless  hold 

o  See  infra,  {  139.  79  Wis.  365,  48  N.  W.  2&5;  Superior 

"Beatty  v.  Western  College,    177  Consolidated  Ltud  Co.  v.  Bickford,  93 

HI.  280,  S2  N.  E.  432,  42  L.  R.  A.  797,  Wia.  220,  67  N.  W.  45. 

09  Am.  St.  Rep.  242;  Kmiwoii  CoU^je  "  Gerard  v.  Seattle,  73  Waah.  619, 

K.  TutUe,  71  Iowa,  596,  33  N.  W.  74;  132  Pae.  227. 

Sdiool  District  KiwBaa  City  v.  Sheid-  ■■  Such  were  the  borgi^&ina  in — Curry 

ley,  138  Mo.  672, 40  S.  W.  656, 37  L.  R.  p.  Kentucky  WfiHtem  R.  Co.,  25  Ky.  L. 

A.  406,  60  Am.  9t.  Rep.  676.  Rep.  1372,  7S  S.  W.  435;  Fort  Wayne 

"See  iiifia,  i  139.  Electric  iJght  Co.  v.  Miller,  131  lud. 

■•  Fort  Wayne  Electric  li^t  Co.  t>.  499,  30  N.  E.  23,  14  L.  R.  A.  804; 

Miller,  131  Ind.  499,  30  N.  E.  23,  14  Bohn  Mfg.  Co.  v.  Lewis,  45  Minn.  164, 

L.  R.  A.  804;  Bohn  Mfg.  Co.  v.  Lewis,  47  N.  W.  652;  L:cka  v.  Taylor,  161 

46  Minn.  164,  47  N.  W.  652.  N.  Y.  App.  Div.  44,  146  N.  Y.  Supp. 

"  Gibbons  v.  Bente,  51  Minn.  499,  256;  Superior  Cooaolidated  Land  Co. 

83  N-  W.  766,  22  L.  R.  A.  80;  Locke  v.  v.  Bickford,  93  Wis.  220,  67  N.  W.  45. 

Taylor,  161  K.  Y.  App.  Div.  44,  146  "  See  tupra,  i  60.    CJ.  aatea  cited  in 

N.  Y.  Supp.  256;  Gibbons  v.  Grinsd,  the  preceding  note. 
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that  ihe  incurrii^  of  expense  by  the  offeree  with  a  view  to 
accepting  the  offer  would  make  the  subscription  irrevocable. '' 
The  bargains,  however,  may  be  bilateral.  A  promise  being 
made  at  the  outset  to  the  subscribers  as  well  as  by  them.^ 

A  business  subscription  may  take  other  forms.  The  sub- 
scribers individually  may  promise  one  another  to  contrib- 
ute land  or  mon^  to  a  buraness  enterprise.'^  So  the  mutual 
promises  of  stockholders  that  their  votii^  powers  shall  be 
vested  in  trustees  are  valid  reciprocal  ccmsiderations  for 
each  other." 

§  118.  Subscriptions  to  stock  in  corporations. 

Subscriptions  to  stock  in  corporations  involve  no  differ- 
ent principles  from  other  business  subscriptions.  The  sub- 
scriber promises  his  payment  in  return  for  the  promise  of 
the  corporation  to  give  him  stock.  "•  The  form  in  which 
the  subscription  is  made  is  immaterial.  Any  facts  showing 
actual  assent  will  constitute  a  contract.  **>  Until  the  contract 
of  subscription  is  completed  by  acceptance,  the  subscriber 
may  withdraw."  Frequently  subscriptions  are  made  to  the 
stock  of  corporations  before  the  corporation  is  organized. 
It  is  then  impos^ble  to  make  a  bilateral  contract  with  the 
corporation,  and,  consequently,  the  subscription  remains 
a  mere  offer  until  the  corporation  is  oiganized  and  accepts 

**  See  Superiw  Conaolidated  Land  in  the  promise  of  the  committee  to  de- 
Co.  B.  Biokford,  93  Wa.  220,  67  N.  W.  fend  the  Buita. 
48.    Also  ntpro,  {  116.  i*  Carnegie  Trust  Co.  d.   Secority 

■•Gibbons  t>.  Bente,  51  Minn.  499,  L.  I.  Co.,  Ill  Va.  1,  68  8.  E.  412,  31 

fi3  N.  W.  756,  22  L.  R.  A.  80;  Gibbons  L.  K.  A.  (N.  S.)  1186. 
fi.  Grinsel,>79  \^.  365,  48  N.  W.  256.  <•  Harris's  Cose,  L.  R.  7  Ch.  587; 

In  theee  casee  a  bilateral  written  agree-  Household  Fite  Ins.  Co.  p.  Grant,  4 

ment  was  drawn  up  in  which  a  prom'  Ebcch.  D.  216,  and  casee  in  this  section, 

ise  was  made  to  build  a  dairy  in  return  passim. 

for  the  fnomisea  of  the  subscribers  to  "  Planters',  etc.,  Co.  v.  Webb,  144 

pay  certain  sunu.  Ala.  666, 39  So.  662;  Ventura,  etc.,  Ry. 

«InMartinv,  Meles,17gMae8.114,  Co.  i>.  Collins    (Cal.),   46  Pae.  287; 

00  N.  E.  397,  a  number  of  manufao-  Jackson,  etc.,  Co.  v.  Walle,  105  La.  89, 

turers  promise  to  contribute  S500  and  29    So.  503;    Nebraska,  etc.,   Co.  v. 

such  additional  sums  up  to  S2000  as  Lcdnicky,  79  Neb.  587,    113   N.  W. 

might  be  Decessary,  to  a  committee  for  245. 

defending  suits  arising  out  of  certain  "  Re    London    &    Northern    Bonk 

patents.     The    court   held    the    sub-  (1900),  1  Ch.  220;  and  see  cases  in  tb« 

scribers  bound,  finding  consideration  following  note. 


§  no  CON8IDERA.TEON  255 

the  subscription.**  A  subscription  to  an  enterprise  not  yet 
incorporated  might  -well  be  in  the  fonn  of  a  bilateral  conti-act 
with  the  promoter,  with  a  provision  that  the  promoter's  right 
and  liabilities  should  be  assumed  by  the  intended  corporation 
when  formed.**   ^ 

§  119.  A  promise  contingent  on  an  unknown  past  event 
valid  consideration. 

As  has  already  been  seen  '*  a  conditional  promise  may  be 
sufficient  consideration.  The  performance  of  such  a  promise 
does  not  necessarily  involve  a  detriment  since  the  condition 
upon  which  any  action  ia  to  take  place  may  not  happen.  But 
the  poedbility  that  l^e  condition  may  happen,  involves  a 
chance  of  detriment  which  is  sufficient  to  make  the  promise 
valid  consideration.  If,  however,  a  condition  in  the  promise 
relates  to  a  matter  which  has  already  happened  so  that  if 
the  truth  were  known  to  the  parties  it  would  be  apparent 
that  the  promisor  really  bound  himself  for  nothing,  it  may 
be  ui^ed  that  the  promise  is  insufficient  consideration.  For 
instance,  the  buyer  and  seller,  for  a  lump  price  of  a  tract  of 
land  supposed  to  contain  a  cert^  number  of  acres  may 
mutually  agree  that  if  the  amoimt  of  land  in  the  tract  is  less 
tlian  was  supposed  when  the  sale  was  made,  a  deduction  shall 

"  Bryant's  Fond  Ste&m  MUl  Co.  p.  cuired  in  reliance  upon  the  aubscrip- 
Fdt,  87  Me.  234,  32  Atl.  S88,  33  tion,  withdrawal  cannot  be  made. 
L.  R.  A.  693,  47  Am.  St.  Rep.  323;  Cook  t>.  Chittenden,  25  Fed.  644; 
Hu^on  Real  Estate  Co.  t>.  Tower,  166  Lewis  v.  Hiltsboro,  etc.,  Co.  (Tex.),  23 
Uaa.  82,  30  N.  £.  466,  161  Mass.  10,  8.  W.  338;  Patty  d.  Hillsboro,  etc.,  Co., 
36  N.  E.  680,  42  Am.  3t.  Rep.  379;  4  Tex.  Civ.  App.  224,  23  3.  W.  336- 
Hank's  Tavern  Co.  r.  Burkhard,  87  It  has  also  been  held  that  in  no  case 
Ijieh.  182,  49  N.  W.  562;  Badger  Pa-  after  several  subscriptions  have  been 
paCo.  p.  Soee,  95  Wis.  145,  70  N.  W.  made,  caa  one  subscriber  withdraw 
S(Q,  37  L.  R.  A.  162;  Provideace,  etc.,  without  consent  of  the  others,  each  sub- 
Co.  p.  Kent,  etc.,  Co.,  19  R.  1.  561,  36  Bcriber  bang  treated  as  contracting 
AtL  162;  ej.  Jamestown  Portland  Ce-  with  the  other  subscribers.  Nebraska, 
ment  Ctnp.  o.  Bowles,  228  Mass.  176,  etc.,  Co.  v.  Lednicky,  79  Neb.  587,  113 
117  N.  K.  41.    In  Pemuylvania  it  is  N.  W.  245. 

bdd  that  a  subscriber  may  withdraw  "  See  tf^ra,   \  306;  and  further  in 

only  prior  to  the  tinte  when  articles  of  regard  to  subscriptions  to  corporations, 

incorporation  are  ready  for  Sling.    Au-  Cook  on  Corporations,  }j  62  el  «eg., 

bun,  etc..  Works  v.  Shultc,  143  Pa.  256,  166  «(  seg. 
2ZAtl.904.    And  a  few  decisions  seem  "Supra,  S  112. 

to  bcdd  thftt  after  eipense  has  been  in- 


ha  ^ 
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be  made  in  the  price  Iot  each  acre  of  deficieiu^;  while  if  the 
amount  of  land  in  the  tract  exceeds  what  had  been  under- 
stood, a  corresponding  increase  for  each  added  acre  shall 
be  made.  On  a  survey  being  made  the  tract  proves  larger 
than  had  been  supposed.  In  actual  fact,  therefore,  the  seller 
in  promising  to  pay  for  a  possible  deficiency  promises  nothing, 
since  there  was  no  deficiency.  Nevertheless  on  these  facts, 
it  was  held  that  the  buyer's  promise  to  pay  for  the  excess  was 
supported  by  sufiJcient  consideration."  So  it  has  been  held 
that  where  several  heirs  agreed  after  a  relative's  death  but 
before  the  contents  of  his  will  wa«  known,  that  whatever 
the  terms  of  the  wiU  they  would  divide  the  estate  evenly,  the 
agreement  was  held  binding,  although  in  actual  fact  those 
who  received  under  the  will  less  than  a  ratable  share  were 
promiang  nothing  in  return  for  the  promises  of  those  who 
under  the  will  would  take  more  than  a  ratable  share  to  surrender 
some  portion  to  the  others.*"  So  a  wago*  on  an  unknown 
past  event  amde  from  the  defence  of  illeg^ty  (which  would 
now  invahdate  the  agreement)  "  is  a  valid  contract; "  and 
oth^  decisions  to  the  same  effect  might  be  added.** 

It  is  beUeved  that  these  decisions  are  sound  in  principle. 
The  law  looks  at  the  matter  not  from  the  standpoint  of  universal 
intelligence  but  from  the  standpoint  of  the  parties,  and  as 
)  the  law  is  made  for  mui,  and  not  num  for  the  law,  this  is  the 
only  proper  attitude.  From  the  standpoint  of  the  parties 
in  the  cases  r^^red  to  above,  the  risk  is  as  real  where  the 
contingency  has  already  happened,  but  is  unknown,  as  is 
the  case  where  the  contii^ency  has  not  yet  happened.  This 
is  not  saying  that  anything  is  detrimental  which  the  parties 
think  detrimental,  but  only  that  where  on  the  facts  known  at 

»8ewMd  V.  Mitdiell,  1  Coldw.  87.  Murphy,  287,  3  Am.  Dec.  693;  Ken- 

"Suprane  Aeoembly  w.  Campbell,  nedy's  Es.  ».  Ware,  1  Pa.  St.  445,  44 

17R.  I.  402.   See  also  Mineh&u  D.Hill,  Am.  Dec.  145.    See  btoo  Backley  «. 

144  N.  Y.  App.  D.  854,  129  N.  Y.  S.  NewUod,  2  P.  Wms.  182;  McElvsin  v. 

873.  Mudd,  44  Ala.  48,  4  Am.  R«p.  106; 

"  Bee  infra,  i  I66S.  Cuny  t>.  Davis,  44  Ala.  281;  Pool  ». 

"Sbeppard,  ActionB  (2d  ed.),  178;  Docker,  92  Dl.  501.     Cf.  Walker  c. 

March  f.  Pigot,  5  Burroughs,  2802.  Walker,  Holt,  328,  5  Mod.  13;  Harding 

**  Bamum  V.  Bamuin,  8  Comi.  469,  o.     Walker,    Hempat.     53;    Smith    v. 

21  Am.  Dec.  ftSfl;  Rothrock  v.  Perkin-  Knight,  88  la.  257,  56  N.  W.  189. 
son,  61  lad.  39;  Howe  o.  O'Mally,  1 
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the  time  of  the  bai^;ain  any  reasonable  person  would  thinV  a 
detriment  or  a  possible  detriment  was  promised,  the  con- 
sideratum  is  valid. 

§  130.  Payment  or  promise  of  payment  of  a  debt  is  not  valid 
consideration. 

Since  a  debtor  incurs  no  I^al  detriment  by  paying  part 
or  all  of  what  he  owes,  and  a  creditor  obtains  no  le^  benefit 
in  receiving  it,  such  a  payment  if  made  at  the  place  where  the 
ddbt  is  due  in  the  medium  of  payment  which  was  due,  and 
at  or  after  maturity  of  the  debt,  is  aqIj  ^rahd  eonaideration  for 
any  promise.  The  question  most  commonly  arises  when  a 
debtor  pays  part  of  a  Uquidated  debt  in  return  for  the  credi- 
tor's agreement  that  the  debt  shall  be  fully  satisfied.  Such  aiC 
agreement  on  the  part  of  the  creditor  needs  for  its  support 
other  fX)nmderation  besides  the  mere  part  payment. 

A  chose  in  action,  in  the  language  of  the  Common  Law/ 
liee  in  grant  and  not  in  fivery.  Only  by  t^  agreement  under' 
seal,  or  by  a  promise  for  consideration  can  the  whole  or  part 
(rf  a  d^t  which  is  represented  by  no  tangible  symbol  capable 
of  delivery  be  dischai^ed.**  Accordingly  the  agreement  of 
tie  creditor  to  discharge  the  whole  debt  then  and  there 
due  in  consideration  of  the  payment  of  part  is  unsupported 
t^  valid  consideration.**    Occasional  decisions  may  be  foxmd 

•Ifrepreeaited  by  a  note  or  bond,  4n,  115  S.  W.  154);  Feacber  p.  Witter, 

tlie  inteDtioDal   cancell&tioa   or  aur-  131  Cal.  316,  63  Pac  468;  Barnum  v. 

render  of  ibat  will  dieohaii^  the  debt  Green,  13  Col.  App.  254,  67  Pac.  757; 

whetber  the  debtor  pays  part  of  the  Warren  v.  Skinner,  20  Conn.  559;  Koae  ' 

daim  or  nothing  at  all    See  infra,  0.  Hall,  26  Conn.  392, 68  Am.  Dee.  402; 

H 1876  tl  Mg.  State  c.  Northrop  (Conn.),  106  Atl. 

<■  CumbCT  f.  Wane,  1  Strange,  426;  504;  Jordy  v.  Maxw^  62  Fla.  236,  S6 

Foakes  v.  Beer,  9  A.  C.  60S;  Chicago  So.  946;  Hayes  i>.  Mass.  Miit.  L.  Ina. 

etc,  Hy.  Co.  tr.  Clark,  178  V.  S.  353,  Co.,  125  lU.  62«,  18  N.  E.  322,  1  L.  R. 

44  L.  Ed.  1099;  Hodgea  0.  Tenaeeeee  A.   303;    Kni^ta   Templars'    Co.   e. 

Imidement  Co.,  123  Ala.  572,  26  So.  Crayton,  209  lU.  550,  70  N.  £.  1066; 

tM;Blacki>.^ocumbMuleCo.,8AIa.  Farmers' &c.  Assoc,  f.  Caine,  224  lU. 

A[^.  440,  62  So.  308;  Scott  c.  Rawb,  599,  79N.E.956;Sdowv.  Gnesheimer, 

159  Ala.  899,  48  So.  710;  Heynolda  v.  220  lU.  106,  109,  77  N.  E.  110;  Wood- 

Reyntride,  55  Ark.  369,  18  S.  W.  377  buiy  p.  United  States  Caaualty  Co., 

{1^.  Dreyfus  t>.  Roberta,  75  Ark.  354,  284  III.  227, 120  N.  E.  8;  Jaoci  v.  Cerny, 

87  8.  W.  641,  112  Am.  St.  Rep.  67;  287  111.  359,  122  N,  E.  607;  Beaver  v. 

North  State  F.I.  Co.  f.Dillard,  88  Ark.  Fulp,   136  lad.  595,  36  N.  E.  418; 
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which  are  inconsistent  with  the  general  rule  though  that  rule 
is  admitted  by  the  courts  making  the  decisions.  Thus  it  has 
been  held  in  several  cases  that  payment  of  a  reduced  rent 
in  accordance  with  a  parol  agreement  satisfies  the  tenant's 
obligation  under  the  lease  to  pay  a  lai^er  sum.**  Such  a 
result,  however,  cannot  be  made  consistent  with  accepted 
principles  of  consideration.  A  written  but  unsealed  receipt 
in  full  signed  by  the  creditor  gives  no  added  efficacy  to  the 
agreanent.*'    Nor  an  indorsement  of  satisfaction  on  an  execu- 


Bender  i>.  Been,  78  Iowa,,  283, 43  N.  W. 
216, 5  L.  R.  A.  590;  Cartui  v.  Wm.  Toc- 
kaberry  Co.,  139  la.  ES6,  117  N.  W. 
053:  St.  Louis,  etc.,  R.  Co.  v.  Davis,  35 
Kan.  464,  11  Pac.  421;  New  York 
L.  I  Co.  t,.  Van  Meter's  Adm.,  137  Ky. 
4, 121  S.  W.  438,  136  Am.  St.  Rep.  282; 
Lee  i>.  Oppenheimer,  32  Me.  253; 
Emmittaburg  R.  Co.  v.  Donoghue,  67 
Md.  363,  10  AU.  233,  1  Am.  St.  Rep. 
396;  Commercial  Farmers'  Bank  v. 
McCormick,  97  Md,  703,  55  Atl.  439; 
Prudential  Ins.  Co.  p.  Cottingham,  103 
Md.  319,  63  Atl.  359;  Tyler  v.  Odd-Fel- 
lowfl'  Mut.  Relief  Abboc,  145  Mass. 
134,  13  N.  E.  360;  Emerson  v.  Ger- 
boT,  ITS  Mass.  130,  59  N.  E.  666; 
Attorney  General  v.  Supreme  Council, 
196  Mass.  ISl,  81  N.  E.  966;  Upton  t>. 
Dennis,  133  Mich.  238,  94  N.  W.  728; 
Demeules  v.  Jewel  Tea  Co.,  103  Mimi. 
ISO,  114  N.  W.  73371^3  Am.  St.  Rep. 
315,  14  L.  R.  A.  (N.  8.)  954;  Wherlcy 
».  Rowe,  106  Minn.  494, 119  N.  W.  222; 
Foster  County  State  Bank  f .  Lammers 
(Minn.),  134  N,  W.  601;  Winter  v. 
Kansas  City  Ry.  Co.,  160  Mo.  159,  61 
8.  W.  606;  Vinson  n.  Lee  Jordan  Co., 
167  Mo.  App.  201,  151  S.  W,  199; 
^Sfl^toab  V.  Johnson,  51  Neb.  33,  70 
nTV'.  622;  Crawford  v.  Darrow,  87 
Neb.\l94,  127  N.  W.  891;  IJne  v.  Nel- 
son, as  N.  J.  L.  358;  Day  v.  Gardner, 
42-fr.  J.  Eq.  199,  7  Atl.  366;  Murphy 
V.  Kaetner,  50  N.  J.  Eq.  214,  24  Atl. 
664;  Eckert  tt.  Wallace,  76  N.  J.  L.  171, 
67  Atl.  76;  Decker  v.  Smith,  88  N.  J.  L. 
630,  96  Atl.  915;  JaSray  v.  Davis,  124 


N.  Y.  164,  28  N.  E.  851,  35  N.  Y,  St. 
106,  11  L.  R.  A.  710;  Dorman  r. 
Arkin,  120  N.  Y.  S.  757;  Kleintelter  v. 
Granger,  136  N.  Y.  S.  485;  McKenaie 
V.  Culbreth,  66  N.  C.  534;  Harper  v. 
Graham,  20  Ohio,  '105;  Keen  v. 
Vaughan,  48  Pa.  477;  Thomaa  o.  Hill 
Top  Section,  260  Pa.  1,  103  Atl.  604; 
Rose  V.  Daniels,  8  R.  I.  381;  Clark  v. 
Summerfield  Co.,  40  R,  L  254,  100  AU. 
499;  Ex  parU  Zeiglcr,  83  S.  C.  78,  64 
8.  E.  513;  Hagen  v.  Townaend,  27  8.  D. 
457,  131  N.  W.  512;  Miller  v.  Fox,  111 
Tenn.  336,  76  S.  W.  893;  Simmons 
Hardware  Co.  v.  Adams  (Tex.  Civ. 
App.),  147  8.  W.  1196;  Bergman  Prod- 
uce Co.  V.  Brown  (Tex.  Civ.  App.),  156 
8.  W.  1102;  Goodwin  o.  FoUett,  25 
Vt.  386;  Smith  v.  Phillips,  77  Va.  548; 
Nixon  V.  Kiddy,  66  W.  Va.  355,  66 
S,  E.  500;  Rettinghouae  v.  Ashland, 
106  Wis.  595,  82  N.  W.  555;  Weidner 
V.  Standard  Ins.  Co.,  120  Wis.  10,  110 
N.  W.  246. 

"  Bowman  v.  Wri^t,  65  Neb.  661. 
9t  N.  W.  580;  McKeniie  v.  Harrison, 
120  N.  Y.  260,  24  N.  E.  458,  8  L.  R.  A. 
257,  17  Am.  St.  Rep.  038;  Osaowski  v. 
Wiesner,  101  Wis.  238,  77  N.  W.  1S4. 
Cf.  Doherty  s.  Doe,  18  Cok>.  450,  33 
Pac.  165. 

«  Chicago,  eto.,  R.  Co.  v.  Clark,  92 
Fed.  968,  36  C.  C.  A.  120  (rev'd  in 
178  U.  3.  353,  44  L.  Ed.  1099,  on  the 
ground  that  the  claim  in  question  waa 
unliquidated);  Woodbury  v.  United 
States  Casualty  Co.,  284  lU.  227,  120 
N.  E.  S;  St.  Louis,  eto.,  R.  Co.  v.  Davis, 
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ikax  issued  on  a  judgment  for  the  debt.*^  The  application 
of  tile  law  of  consideration  to  atte^^)ted  discharge  of  liquidated 
claims  has  not  infrequently  been  criticised  by  courts  and  law 
writers;  **  and  in  a  few  jurisdictions  the  law  has  been  changed 
by  decision,*  or  statute."    But  the  rule  of  the  common  law 


Code,  {  1698),  an  agreement  actually 
executed  by  the  payment  of  part  of  a 
debt  diacbarges  tbe  debt  in  accordance 
with  tbe  intention  of  tbe  parties.  But 
an  executory  agreement  to  pay  part  ia 
inatifGcient  consideration.  Molyneaux 
».  ColUer,  13  Ga,  406;  Stovall  v.  Hair- 
ston,  55  Ga.  9;  English  d.  Reid,  55  Ga. 
240;  BUlock  tr.  Jackson,  S4  Ga.  469, 
20  S.  E.  346;  Burgess  v.  Deniaon  Paper 
Mfg.  Co.,  79  Me.  266,  9  AU.  728; 
PuUer  V.  Smith,  t07  Me.  161,  77  Atl. 
706.  See  also  Standard  Sewing  Mach. 
Co.  V.  Gunter,  102  Va.  568,  46  8.  E,  690; 
In  re  Turpin  Hotel  Co.,  248  Fed.  25, 
160  C.  C.  A.  165  (Cal.).  In  Alabama 
(Code,  i  3973J,  California  (Civil  Code, 
i  1524),  North  DakoU  (Comp.  laws 
of  1913,  i  5828),  Or^on  <Loid'a  Or. 
Laws,  S  778),  South  DakoU  (Comp. 
Laws,  !  1180),  Tenneesee  (Code,  1918, 
{  5571),  are  Btatut«s  which  give  to  a 
written  receipt  or  written  agreement 
to  accept  a  part  payment  in  full  the 
same  effect  which  the  common  law  gave 
to  a  release  under  seal.  See  Stegall  v. 
Wright,  143  Ala.  204,  38  So.  844;  Dob- 
inaon  v.  McDonald,  92  Cal.  33,  36,  27 
Pac.  1098;  Coopey  v.  Keady,  73  Ore. 
66,  144  Pac.  99;  E^and  v.  South,  22 
S.  Dak.  487,  118  N.  W.  719;  Hagen  i.. 
Townsend,  27  S.  D.  467, 13t  N.  W.  512. 
In  these  States  it  will  be  noticed  a.  seal 
has  generally  been  deprived  of  ita  com- 
mon-law efficacy.  See  infra,  $218. 
Tbe  same  effect  is  given  without  the 
aid  of  statute  to  a  receipt  in  full  in  a 
few  States,  moat  of  which  have  modi- 
fied by  statute  the  common-law  rules 
as  to  seized  instruments.  Dreyfus  v. 
Roberts,  75  Ark.  354,  87  S.  W.  641, 
69  L.  R.  A.  823;  Abom  v.  Rathbone, 
54  Coon.  444,  8  AU.  077;  Johnson  d. 


35  Kana.  464,  11  Pac.  421;  Jones  c 
Ricketta,  7  Md.  108;  Harriman  v.  Har- 
riman,  12  Gray,  341;  lUley  v.  Ketehaw, 
52  Mo.  224;  Murphy  v.  Kastner,  SO 
N.  J.  Eq.  214,  24  Atl.  564;  Galowits  v. 
Hendlin  (App.  Teim.)  150  N.  Y.  3. 
641;  Smoot  H.  Checketts,  41  Utah,  211, 
125  Pac.  412.  See  also  Harms  v.  Fidel- 
ity A  Casualty  Co.,  172  Mo.  App.  241, 
157  S.W.  1046.  See,  however,  the  oon- 
tiaiy  decisions  (based  frequently  on 
statutes),  at  the  end  of  the  next  note. 

A  receipt  in  full  under  seal  is  a  dis- 
charge of  the  unpaid  balance  of  a  debt, 
where  Beala  still  have  their  common-law 
efficacy.  Jackson  v.  Security  Mut.  Ins. 
Co.,  233  ni.  161,  84  N.  E.  198. 

*•  Smith  o.  Johnson,  224  Mass.  50, 
112  N.  E.  644. 

**  Some  of  the  eecriticiams  are  quoted 
by  Professor  Ames,  12  Harv.  L.  Rev. 
625. 

"Oayton  v.  Clark,  74  Miss.  490, 
22  So.  189,  37  L.  R.  A.  771,  60  Am. 
St.  Bep.  521;  IVve  p.  Hubbell.  74  N.  H. 
368,  68  Atl,  3^  17  L.  R.  A.  (N.  8.) 
1197);  Brown  v.  Kern,  21  Wash.  211, 
57 1^.  798;  Baldwin  v.  Daly,  41  Wash. 
416,  417,  83  F&c.  724. 

'  la  North  Carolina  any  ^reement 
vriiether  executed  or  executory,  to  setr 
tie  a  claim  by  payment  in  part,  is  vaUd. 
Jones  p.  Coffey,  109  N.  C.  515, 14  S.  E. 
84;  York  t.  Westali,  143  N.  C.  276,  65 
S.  E.  724;  Fruden  o.  Raihoad  Co.,  121 
K.  G.  509,  28  S.  E.  349;  Ramsey  u. 
Biowder,  136  N.  C.  251,  48  S.  £.  651. 
"Hie  Ii  V-.n  Contract  Act,  {63,  is 
equally  '  •■kA.  ixh  is  British  Columbia 
Si^troD,.'  V  irl  Act,  Sec.  19,  Sub.  sec. 
25.  In  Gi>o'iii^  i.Oode,  {  4329),  Maine 
(Rev,  Kt  .  •  S't  j  69),  Virginia  (Code, 
(2858),  •<-•''  l>>    laps  California  (Civ. 
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has  at  least  the  mmt  of  conflisteDcy  with  the  general  rule 
of  oondderation  govenung  the  fonnation  and  discharge  oS 
contracts.    It  follows  Edso  from  the  same  rule  that  payment 

of  the  Wfaslpi  "T  pft'^'-  "f  ft  fjpht.  ift  fquftlly  m^ffftftiiWi^.tn  aiippnyt. 
«ynjrjithpT  pT^piJRfi  than  n,  pmrniaR  to  discharfw;  tih^  balance 
^  a  clauiL_^-Thu8  a  promise  of  temporary  forhfiftr^nnpi  in 
consideration  of  part  payment  of  a  debt  is  invalid."  So  an 
agreemrait  to  release  a  claim  for  personal  injmies,*  or  for  a 
wrongful  discharge,'*'  or  illegal  removal  from  office,"  or  any 
other  chum,*'  is  not  supported  sufficiently  by  payment  of  an 
admitted  debt;  nor  will  such  consideration  support  a  promise 
to  surrender  a  lien,  ^*  or  to  give  a  power  of  attorney,'*  or  to 


Cooke,  86  Conii.  679,  84  Ati.  97; 
Oreen  v.  Langdon,  28  Mich.  221  (but 
Bee  stAtement  in  Cunningham  v.  Ir- 
win, 182  Mioh.  629, 148  N.  W.  786,  that 
the  payment  "though  accepted  and  re- 
ceipted for  as  in  full  satisfaction,"  is 
only  valid  as  a  payment  pro  lanto). 
Ckay  V.  Barton,  65  N.  Y.  68,  14  Am. 
R^.  181;  Feiry  v.  Stephens,  66  N.  Y. 
321;  Carpenter  v.  Soule,  88  N.  Y.  251, 42 
Am.  Rep.  248;  McKeniie  v.  Harrison, 
120  N.  Y.  260,  24  N.  E.  458, 8  L.  R.  A. 
267, 17  Am.  a.  Rep.  638.  So  tar,  how- 
ever, as  these  New  York  deciaionB  hold 
that  a  liquidated  debt,  the  amount  of 
whidi  ia  undi^nited  may  be  discharged 
by  part  payment,  accompanied  by  a 
receipt  in  full,  they  are  overruled. 
Fullt*  w.  Kemp,  138  N.  Y.  231,  237,  33 
N.  E.  1034,  103&,  20  L.  R.  A.  786; 
lAne  V.  Sugar  Loaf  Dairy  Co.,  180 
N.  Y.  867,  73  N.  E.  61;  GaIowit»  v. 
Hendlin,  150  N.  Y.  S.  641. 

«  Barron  c.  Vandvert,  13  Ala.  232; 
liening  v.  Gould,  13  Cal.  698;  Bene- 
dict v.  Greer-Robbins  Co.,  26  Cal.  App. 
468,  147  Pac.  486;  Solary  c  Stults,  22 
Ela.  283;  HolUday  v.  Poole,  77  Ga.  169; 
Buah  V.  Rawlins,  89  Ga,  117;  Phaenix 
Co.  t>.  Rink,  110  111.  638;  Shook  tp. 
Board  of  Commissioneis,  S  Ind.  461; 
Dare  «.  Uall,  70  Ind.  546;  Davis  v. 
Stout,  lae  Ind.  1%  22  Am.  St.  Rep.  666; 
Tudor  o.  Security  "nust  Co.,  163  I^. 


614,  173  S.  W.  1118;  Potter  c.  Green,  6 
Allen,  442;  Warren  p.  Hodge.  121  Mass. 
106;  Keim  u.  Andrews,  69  Mias.  39; 
Price  V.  Cannon,  3  Mo.  *  4S3;  Tucker 
V.  Bartlc,  85  Mo.  114;  Rogers  o.  Union 
Iron  Co.,  167  Mo.  App.  228, 160  S.  W. 
100;  Ruse  v.  Hobfas,  61  N.  H.  93; 
Parmelee  tr.  lliompeon,  46  N.  Y.  68,  6 
Am.  Rep.  33;  Bloomingdale  t.  Braun, 
80  N.  Y.  Misc.  627,  141  N.  Y.  Supp. 
690;  Sands  ».  Oillcran,  159  N.  Y.  App. 
Div.  37,  144  N.  Y.  8.  337;  TumbuU  «. 
Brock,  31  (»i.  St.  640;  Hartman  p. 
DanncT,  74  Pa.  36;  Yeary  e.  Onith,  46 
Tex.  66,  72. 

<•  Carlton  tr.  Weston,  etc,  R.  Co.,  81 
Ga.  531,  7  8.  E.  623. 

••  Walston  V.  F.  D.  CaUdoB  Co.,  119 
Iowa,  160,  83  N.  W.  49.  Otherwise  by 
statute  in  Maine,  Fuller  v.  Smith,  107 
Me.  161,  77  At].  70B. 

"  Gracey  v.  St.  Louis,  213  Mo.  384. 
1118.  W.  1169. 

"  Eastman  v.  Miller,  113  Iowa,  404, 
86  N.  W.  636;  Nm  v.  Minnesota  & 
Colorado  Co.,  87  Minn.  413,  92  N.  W. 
333;  Manse  v.  Hoesington,  205  N.  Y. 
33,  98  N.  E.  203.  Cf.  with  these  deci- 
sions in/ra,  J  129. 

"  Watts  9.  Parks.  25  Ky.  Law  Rep. 
1908,  78  S.  W.  1125. 

"Dixon    >.    Adams,    Cioke    Slii. 
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eater  into  a  ccmtract  with  a  third  person,"  or  to  pay  a  com- 
mission.'' Since  the  actual  payment  of  a  debt  or  the  per^  "\ 
fonnance  or  partial  performance  of  any  existing  obligation  ) 
is  insufficient  conmderation,  a  promise  to  pay  a  debt  or  to  [ 
perform  such  a  previous  obligation  in  whole  or  in  part  is  equally  \ 
insufficient.*'  '' 

There  has  been  considerable  difference  of  opinion  as  to 
irfiether  the  payment  of  a  debt  constituted  good  consideration 
when  the  debtor  was  insolvent.  There  seems  no  proper  ground 
for  malting  such  a  distinction.  An  insolvent  debtor  is  bound 
to  pay  his  debts,  as  much  as  a  solvent  one,  in  the  absence  of 
bankruptcy  l^slation;  and  imder  the  existing  national  bank- 
ruptcy law  a  barg^  with  an  insolvent  debtor,  involving 
payment  of  a  greater  part  of  a  debt  than  other  creditors  would 
receive  would  be  a  violation  of  the  bankruptcy  law  in  regard  to 
preferences  and  would  be  voidable  if  the  debtor's  insolvency 
was  known.  Even  if  the  transaction  is  not  illegal,  the  debtor 
eottunly  is  not  going  beyond  his  legal  duty  in  paying  the  debt. 
This  view  has  been  taken  in  some  decisions.^  But  the  contrary 
view  also  has  been  taken,  on  the  ground  that  by  bankruptcy 
or  otherwise  the  debtor  might  legally  evade  full  payment." 
No^^ubt  unless  its  preferential  character  makes  the  payment 
iU^^,  a  payment  of  part  of  a  debt  accompanied  by  an  agree- 

*•  Berdinean  p.  Shock,  21  Col.  App.  See  also  Joaes  v.  Waite,  5  Bing.  (N.  C.) 

lOS,  121  Fac.  146.  341,  3S1,  356,  368-359;  Jonea  v.  Cof- 

••Qmoie  tr.  Snow,  102  Ark.  692, 146  ivs,  100  N.  C.  515, 14  S.  E.  84;  Pruden 

8.  W.  476.  V.  R«itroad  Co.,  121  N.  C.  609,  28 

si^nut  IT.   Bruce,   2  H.   Bl.   317;  S.  E.  349;  Raius^  p,  Browder,  136 

Fnd  D.  Garner,  16  Ind.  296;  RcTnolifa  N.  C.  261,  48  S.  E.  661. 
f.  Nugent,    28   Ind.   828,   329,   330;  **  Pearson  v.  TbomBSon,  15  AU.  700, 

Cnnrder  v.  Reed,  80  Ind.  1,  13;  Har-  60  Am,  Dec.  159;  Warren  f.  Skinner, 

■nv.  CaoBBdy,  107  Ind.  168,  168,  8  20Conn.  659;  Molyneami'.  Collier,  13 

N.  E.  20;  Cuthbertaon  v.  Fint  Nat.  Ga.  406,  17  Ga.  46,  30  Ga.  731;  Beaver 

Bank,  158  la.  144,  138  N.  W.  1090;  d.  Fulp,  138  Ind.  595,  36  N.  E.  418. 
Schuler  v.  Myton,  48  Kana.  282,  288,  "  Wmoott  e.  WaUer,  47  Ala.  492, 

29Pw.l63;£blmi<.Mmer,78Ky.37t;  498;    Engforetson    v.    Seiberlii^,    122 

Jetuia  9.  Lane,  26  Me.  476;  Vander-  Iowa,  522,  98  N.  W.  319,  64  L.  R.  A. 

bjlt  ».  Schreyer,  91  N.  ,Y.  392,^01;  75,  101  Am.  St.  Rep.  279;  Se^miUer 

S^tdt  V.  New  Y<^  L.  E.  A  W.  R.,  n.  KeUey    (Iowa),   99   N.    W.    1131; 

«  N.  Y.  562,  576,  47  Am.  Rep.  75;  Shelton  o.  Jackson,  20  Tex.  Qt.  App. 

Bryan  v.  Foy,  69  N.  C.  45;  Citiiens'  443,  49  8.  W.  US.    See  also  Rice  v. 

Nat.  Bank  ti.  Marks,  34  Fa.  Super.  3 10,  London  Mortgage  Co.,  70  Minn.  77, 

314;  Roee   v.  DanielB,   8  R.  L  -381.  72  N.  Vf.  826. 
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ment  by  tiie  debtor  to  refrain  from  voluntary  bankruptcy 
must  be  regarded  as  a  sufficient  consideration  for  the  creditor's 
promise,^  but  the  mere  fact  that  the  creditor  fears  that  the 

I  debtor  will  go  into  bankruptcy,  and  that  the  debtor  contem- 
plates bankruptcy  proceedings,  does  not  prove  that  the  credi- 
tor requested  the  debtor  to  refrain  from  such  proceedings.  If 
the  creditor  gets  ihe  part  payment,  he  is  getting  all  he  requests, 
and  by  this  paymoit  of  part  of  the  debt  the  creditor  receives 
only  a  benefit  in  fact,  and  the  debtor  suffers  only  a  detriment 
in  fact  in  return  for  the  agreement  rather  than  detriment  or 
benefit  in  law.  In  many  cases  of  part  payment  of  a  Hquidated 
debt  as  full  satisfaction  there  is  doubtless  a  detriment  in  fact 
to  the  debtor  and  a  benefit  in  fact  to  the  creditor,  even  thougji 
bankruptcy  is  not  imminent.  It  seems  difficult,  where  the 
debtor  is  insolvent,  as  much  as  where  he  is  not,  to  evade  the 
plain  fact  that  the  debtor  is  merely  doing  what  he  is  under 
a  legal  obligation  to  do.  The  fact  that  if  he  obtains  a  dis- 
charge  in  bankruptcy  he  will  escape  from  the  obligation,  does 
not  make  him  any  less  bound  until  he  gets  such  a  discharge. 
Nor  does  it  matter  that  a  debtor  refrains  from  going  into 
bankruptcy,  relying  upon  the  compromise  with  Ms  creditor, 
if  the  creditor  did  not  request  him  to  refrain." 

§  121.  Payment  or  security  differing  in  time,  medium,  place, 
from  the  debtor's  legal  obligation  is  valid  considera- 
tion. 

If  a  debtor  does  something  more  or  dtff^-ent  in  character 
fiOm  that  which  he  was  legally  bound  to  do,  this  is  sufficient 
consideration  for  a  promise.  Accordii^ly  if  a  debtor  pays 
his  debt  or  part  of  it  before  it  is  due,**  or  in  a  medium  of  pay- 

*°  HansoD  v.  McCann,  20  Col.  App.  L.  Ed.  152;  Rose  v.  Hall,  26  Coon.  392, 
43,  76  Pac.  983;  Hinckley  v.  Arey,  27  68  Am.  Dec.  402;  Sptam  v.  Battiell, 
Me.  362;  Daweon  v.  Beall,  68  Ga.  328;  1  Fla.  301,  46  Am.  Dec,  346;  Huttoa  e. 
Melroy  v.  Kemmser,  218  Pa.  381,  67  Stoddort,  S3  Ind.  539;  Boyd  v.  Moats, 
All.  699;  Hoton  Grocery  Co.  v.  Noble,  76  la.  151, 39  N.  W.  237;  Bice  v.  Silver, 
36  Tex.  Civ.  App.  228,  81  S.  W.  586;  170  la.  256,.  162  N.  W.  498;  Rickette 
Herman  v.  Schlesinger,  114  VTiac.  382,  v.  Hall,  2  Buah,  249;  Chicora  Fertiliser 
90  N.  W.  480,  91  Am.  St.  Rep.  922.        Co.  ».  Dunan,  91  Md.  144,  46  Atl.  347, 

"  See  infra,  J  139.  50  L.  R.  A.  401 ;  Singer  Serving  Machine 

•■  Pinnel'a  Case,  5  Coke,  118;  Phil-  Co.  v.  Lee,  105  Md.  663,  66  Atl.  628; 
lipa  V.  Preahm,  5  How.  (U.  S.)  278,  12      Bowker  s.  Childa,  3  AUen,  434;  Sch«n»- 
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m^t  dlfTerent  from  that  for  which  he  was  bound,"  or  at 
a  different  place,'*  or  to  someone  other  than  the  creditor,'' 
the  consideration  is  sufficient  to  support  a  promise  by  the 
creditor.  So  if  the  debtor  gives  security,  a  promise  in  con- 
dderation  thereof  to  release  part  of  the  debt  is  sufBciently 
BUKXffted.*  The  application  to  the  debt  of  property  exempt 
fnnu  execution  also  is  going  beyond  the  I^al  obligation  of 
the  debtor,  and  therefore  is  vahd  consideration.*^ 
So  indeed  is  the  giving  of  any  security  to  which  the  creditor 


derff.  lADg,  29  Minn.  254, 13  N.  W.  33, 
43  Am.  Rep.  202;  Reed  «.  McGregor, 
62  Minn.  M,  64  N.  W.  88;  Dalrymple 
f.  Cntig,  149  Mo.  345,  50  S.  W.  8S4; 
JoDtB  V.  Perldna,  29  Miss.  139,  64  Am. 
Dee.  136;  Scofield  o.  Cl&rk,  48  Neb, 
711,  67  N.  W.  754;  Grant  v.  Hughee, 
96  N.  C.  177,  2  S.  E.  338;  Thurber  r. 
Smith,  25  R.  I.  aO,  54  Atl.  790;  Kir- 
duiff  V.  Voee,  67  Tex.  320,  3  S.  W.  548; 
Hondl  p.  Stevenson,  34  Wash.  166, 
75  Pac.  627.  But  payment  upon  a 
note  after  maturity,  but  before  the  last 
day  of  grace  ifi  not  valid  consideration. 
HcEamy  r.  McNabb,  97  Tenn.  236, 
36  3.  W.  1091.  See  alao  Harms  v.  Fidd- 
it]>  &  Casualty  Co.,  172  Mo.  App.  241, 
157  S.  W.  1046;  Bandman  v.  Plan,  186 
K.  y.  508,  78  N.  E.  176,  12  L.  R.  A. 
(i\.  S.)  1 134.  But  an  agreement  where 
a  conliact  called  for  daily  payments, 
that  payments  should  be  made  at  the 
™d  of  each  week  was  held  invalid  in 
Wilt  0.  Hammond,  179  Mo.  App.  406, 
165  8.  W.  362. 

"San  Juan  o.  St.  John's  Gas  Co., 
195  IT.  S.  510,  49  L.  Ed.  299,  25  S.  Ct. 
Bep.  108;  Leeson  v.  Anderson,  00  Mich. 
247, 58  N.  W.  7^  41  Am.  St.  Hep.  597. 
Logically  pexhapB  this  principle  would 
lustain  any  promise  for  which  the  oon- 
adnatiOD  was  payment  or  part  pay- 
moit  of  a  debt;  for  the  debtor  is  never 
boond  to  pay  the  particular  coins  or 
lilli  with  which  he  in  fact  makes  pay- 
BK&t,  and  in  gjvii^  those  coins  or  bills 
nthcr  than  others  he  suffers  a  It^al 
<letiiment.    Unless,  however,  the  cred' 


itor  Toqueeted  these  coins  or  bills  mtho- 
than  others,  this  argument  is  too  fino- 
epun  for  legal  use.  Indeed  in  Saunders 
p.  Whitcomb,  177  Mass.  457,  59  N.  E. 
192,  it  was  held  that  payment  in  United 
States  money  of  a  portion  of  a  bill  <rf 
exchange  by  its  terms  payable  in 
pounds  sterling  would  not  support  a 
promise  to  forego  the  remainder  of  the 
holder's  claim;  mnce  payment  was 
made  in  United  States  money  as  matter 
of  convenience,  and  was  not  requested 
as  the  real  exchange  for  the  ogree- 

"Piunel's  Case,  5  Coke,  118;  Peai^ 
son  t>.  Thomason,  15  Ala.  700,  50  Am. 
Dec.  159;  Cavsnees  e.  Ross,  33  Ark. 
572;  Sonnenberg  v.  Ried^,  16  Minn.  83; 
Jonee  v.  Perkins,  29  Miss.  139,  64  Am. 
t)e(r  136;  McKeniie  v.  Culbreth,  66 
N.  C.  534;  Harper  v.  Graham,  20  Ohio, 
105.  It  ahould  be  observed,  however, 
that  after  maturity  a  money  claim  is 
transitory,  and  the  debtor  is  bound  to 
pay  at  any  place  where  he  may  be 
found.  Foster  County  State  Bank  v. 
I*mmer8  (Minn.),  134  N.  W.  501. 

"  Roberts  V.  Cftrter,  31  Ul  App.  142; 
Harper  v.  Graham,  20  Ohio  *  105. 

"Kemmerer  u.  Kokendifer,  65  III. 
App.  31;  Fred  d.  Fred  (N.  J.  Eq.),  50 
Atl.  776;  Brown  v.  Kern,  21  Wash. 
211,  57  Pac.  798.  See  also  Lincobi 
Savings  Bank  t>.  Allen,  32  Fed.  148,  27 
C.  C.  A.  87;  McNealey  o.  Baldridge, 
106  Mo.  App.  II,  78  8.  W.  1031. 

"  Meeker  «.  Requa,  94  N.  Y.  App. 
300,  87  N.  Y.  S.  950. 
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was  not  otherwise  entitled,  whether  the  security  is  the  pn^>erty 
of  a  third  person,**  or  of  the  debtor  himself." 

§  122.  Mutual  promises  to  extend  an  interest-bearing  debt, 
are  sufficient  consideration  for  each  other. 

When  a  debtor  and  creditor  agree  that  an  interest-bearing 
debt  shall  be  extended  for  a  fixed  time,  the  promise  of  each 
is  of  something  detrimental,  as  the  creditor  promises  to  for- 
bear the  coUection  of  his  claim,  and  the  debtor  gives  up  his 
right  to  stop  the  accrual  of  further  interest  by  lite  payment 
of  the  principal  at  maturity.  Accordingly  such  agreements 
are  generally  upheld.'"  If,  however,  the  debtor  neither  promises 
to  refrain  from  paying  tiie  debt  until  a  fixed  day  in  the  future, 
nor  to  pay  interest  imtil  that  time  whether  the  debt  is  pfud 


"  Port  ti.  SpringEeld  Bank,  138  Hi. 
660,  28  N.  E.  978;  Schmidt  v.  Ludwig, 
28  Minn.  86,  I  N.  W.  803.  See  alao 
oaaes  collected  ir^ra,  {  124,  where  the 
peraoofd  security  of  a  third  person  ia 
given  by  the  making  or  indotKng  of 
negotiable  papw. 

"Pulliain  IT.  Taylor,  60  Misa.  261; 
Jaffray  v.  Damn,  124  N.  Y.  164,  26 
N.  E.  3S1,  11  L.  R.  A.  710.  It  is  in- 
deed said  in  Keeler  t>.  Salisbury,  33 
N.  Y.  e48,  and  Walah  v.  Curtis,  73 
Minn.  254,  76  N.  W.  62,  that  pving 
security  of  the  debtor's  non-exempt 
property  is  not  valid  considerstion  for 
an  agreement  by  the  creditor  to  abate  a 
portion  of  his  claim.  This  is  clearly 
wrong,  however,  eioce  the  debtor  is 
doing  something  which  he  was  not 
bound  to  do,  and  the  creditor  ia  re- 
ceiving a  benefit  to  which  he  was  not 
previously  oititled.  The  posubility 
which  the  creditor  previously  had  of 
seizing  on  execution  his  debtor's  non- 
exempt  property  is  a  different  thing 
from  the  hold  gjven  by  a  mortgage  or 
pledge. 

^Ueea  v.  Bcnington,  2  Ves.  540; 
BtaUingB  p.  J^DHon,  27  Ga.  564;  Rey- 
noli^D.  B^aSa,  30  111.  App.  218; 
CroMman  v.  Wohlleben,  90  III.  537; 
Soyal  V.  Lindsay,  15  Kans.  591;  Lor- 


rimer  t>.  Fairchild,  68  Kans.  328,  75 
Fac.  124;  Shepherd  r.  Thompson,  2 
Bush,  176;  Robinson  v.  MUler,  2  Bi^ 
179;  Alley  v.  Hopkins,  9S  Ky.  668,  34 
S.  W.  13,  56  Am.  St.  Rep.  382;  Chute 
t>.  Pattee,  37  Me.  102;  Bimpaon  v. 
Evans,  44  Minn.  419,  46  N.  W.  908; 
Moore  t>.  Redding,  69  Miss.  841,  13 
So.  849;  Dans  v.  Luie,  10  N.  H.  156; 
Fowler  v.  Brooks,  13  N.  H.  240;  Mo- 
Comb  s.  Kittridge,  14  Ohio  *348; 
Wood  p.  Newkirk,  IS  Oh.  St.  295; 
Fawcett  v.  Freshwater,  31  Ohio  St. 
637;  Bickel  p.  Weeeinger,  58  Ore.  98, 
113  Pftc.  34;  Benson  ti.  Pbippe.  87  Tex. 
678,  29  S.  W.IO6I,  47  Am.  St.  Rep. 
128.  The  contrary  dedaions  cannot  be 
supported.  Abel  0.  Alexander,  45  Ind. 
523,  16  Am.  Rep.  270;  Hume  v.  Mase- 
lin,  84  Ind.  674;  Hohnw  0.  Boyd,  90 
Ind.  332;  Davis  k.  Stout,  126  Ind.  12, 
25  N.  £.  862,  22  Am.  St.  Rep.  565; 
Wilson  p.  Powers,  130  Mass.  127;  Hale 
V.  Forbes,  3  Mont.  395;  Grover  p. 
Hoppock,  2  Dutch.  191;  Kellogg  o. 
Olmsted,  25  N.  Y.  189;  Pannetee  p. 
Thompson,  45  N.  Y.  5S,  6  Am.  Rep. 
33;  OlmHted  a.  Latimer,  188  N.  Y.  313, 
53  N.  E.  S,  43  L.  R.  A.  686;  Stickla 
t>.  Giles,  9  Wash.  147,  37  Pac.  293. 
See  alao  Toptits  p.  Bauer,  161  N.  Y. 
325,  56  N.  E.  1059. 
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or  not,  there  is  no  coneid^ation  to  support  the  creditor's 
'  e  to  extend  the  time  of  payment.^' 


§  123.  Promise  of  payment  or  payment  td  part  of  a  debt  by 
one  joint  debtor  as  consideration. 
It  lias  been  held  in  a  number  of  cases  that  the  note  or 
promise  of  one  joint  debtor  to  pay  the  whole  or  part  of  a 
liquidated  debt,  is  sufficient  consideration  to  support  an  agree- 
ment by  the  creditor,'*  thoxigh  there  are  also  contrary  de- 
cisitms.'*  The  reason  given  in  most  of  the  cases  upholding 
the  bai^ain  is  that  the  obligation  of  joint  debtors  is  r^arded 
as  a  single  and  indivisible  thing,  distinct  from  the  individual 
obligation  of  any  one  of  the  joint  debtors;  and,  therefore, 
the  new  obligation  imposes  a  detriment  on  the  promisor, 
la  these  decisions,  however,  the  joint  debtors  were  partners, 
and  a  possible  reason  exists  for  ui^olding  an  agreement  with 
aa  individual  partner  to  accept  his  promise  to  pay  a  portion 
of  a  partnership  debt  in  full  satisfaction.  In  cases  of  dis- 
tribution in  buikruptcy  or  insolvency  individual  debts  are 
pud  primarily  out  of  individual  assets;  partnership  debts 
out  of  partnership  assets.  Accordingly  the  performance  of 
aa  individual  prcnnise  accepted  in  lieu  of  a  firm  debt  involves 
both  a  chance  of  detriment  to  the  obligor  and  of  benefit  to 
the  creditor.'*    If  the  joint  debtors  were  not  partnei^  the 

n  McM&nufl  v.  Bark,  L.  R.  5  £xch.  9  R.  1.  90,  98  Am.  Deo.  370;  Lewis  v. 

6S;  Austin  Real  BetaU  ft  Abstract  Co.  Davidson's  Exec.,  39  Tex.  660;  Frye 

f.  Bahn,  87  Tex.  S82;  29  S.  W.  648,  30  b.  PhilUpe,  46  Wash.  190,  89  Pac.  559; 

8.  W.  430.    Cf.  Kckel  «.  Weninger,  Burdett  i>.  Greer,  63  W.  Va.  515,  60 

68  Ore.  98,  113  Pac.  34.  8.  E.  497,  15  L.  R.  A.  (N.  S.)  1019, 

"Tbompaon  o.  Percival,  6  B.  &  Ad.  129  Am.  St.  1014;  Grabbe  ■>.  Lahay, 

926;  Lyth  v.  Ault,  7  Ex.  609;  Hams  v.  156  Wis.  29, 145  N.  W.  207. 
Uitdny,  4  Wash,  C.  C.  271i'F^nt  Nat.  '■  Early  v.  Burt,  68  la.  716,  28  N.  W. 

Bank  p.  Cbeney,  114  Ala.  S38,  21  So.  35;  Walstrom  v.  Hopkins,  103  Fa.  118; 

1002;  Hoopea  p.  McCann,  19  La.  Ann.  OUve  v.  Morgao,  8  Tex.  Civ.  App.  654, 

201;  Motley  o.WickoS,  113  Mich.  231,  28  S,  W.  S72;  Wadhama  c.  Pa«e,  1 

71  N.W.  520;  Morris  Canal  &  Booking  Wash.  420,  422,  26  Pac.  462.    See  aba 

Co.  t.  Van  Vont's  Admr'x,  1  Zab.  100,  Wild  v.  Dean,  3  Allen,  579;  Bowyer  t>. 

119;  Ludington  v.  Bell,  77  N.  Y.  138,  Kni^tp,  15  W.  Va.  277. 
33Am.  Rep.  001;  Allison  B.Abendioth,         "  Thia  is  pointed  out  m  L; 

108  N.  Y.  470,  IS  N.  E.  606;  JaSray  c.  7  Ex.  669,  and  in  Lui 

Davia,  124  N.  Y.  164, 173, 28  N.  E.  351,  77  N.  Y.  138,  33  Am.  Rep.  601. 
11  L  B.  A.  710;  Conyer  e.  Moulton, 
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reasoning  supportii^  the  validity  of  an  agreement  to  acc^t 
the  promise  of  one  in  full  aatiafaction  can  only  be  supported 
on  a  theory  of  considCTation  in  bilateral  contracts  previously 
criticised/^  »nce  whether  or  not  the  new  individxial  promise 
would  involve  a  detrimental  obligation,  perfonnance  of  the 
promise  would  involve  neither  any  detriment  to  the  debtor 
nor  any  benefit  to  the  creditor  to  which  he  was  not  previously 
legally  entitled.  That  actual  paymsit  by  one  Joint  debtor 
of  part  of  the  joint  debt  with  no  preceding  promise  will  not  sup- 
port a  promise  by  the  creditor  is  generally  held,"and  his  promise 
to  pay  should  have  no  greater  value  than  his  performance. 
If  the  original  obligation  was  joint  and  several  the  promise 
of  one  of  the  debtors  to  pay  a  p^  will  clear^  support  no 
agreemoit  on  the  part  of  the  creditor,  since  the  dd^tor  was 
by  the  oi^nal  obligation  already  individually  and  separately 
bound." 

^      §  134.  Payment  of  a  portion  of  a  debt  with  negotiable  instra- 


V 


ment. 

Negotiable  p^)er  is  for  many  purposes  regarded  as  a  chattel, 
sometiiing  to  which  the  law  will  no  more  affix  a  definite  value 
than  to  a  horse  or  a  book.  Therefore,  the  transfer  by  the 
debtor  of  a  negotiable  note  of  a  third  person  as  full  satisfac- 
tion of  a  liquidated  and  admitted  claim  greater  than  the 
face  of  the  note  is  valid  consideration/*  Similarly  the  debtor's 
note  for  less  than  the  debt,  if  indorsed  by  a  third  person, 
is  a  sufficient  consideration  to  support  a  promise  to  discharge 

"  Sapra,  a  103  el  teg.  coin  Safe  Depoeit  Co.  o.  Allen,  82  Fed. 

)*EldTedE>.  Peterson,  SO  la.  264,  45  14S,27C.C.A.87;BraaaeUu.  Williams, 

N.  W,  755;  Deering  i^.  Moore,  86  Me.  61  Ala.  349;  Colburn  v.  Gould,  1  N.  H. 

181,  29  Atl.  988,  41  Am.  St.  Rep.  534;  279;  Coolding  e.  King,  10  N.  Y.  440; 

Weber  v.  Couch,   134  Mass.  26,  45  Roberta  v.   Brandies,   44  Hun,  468. 

Am.  Rep.  274;  Line  e.  Nebon,  38  N.  J.  But  see  contra  Mann^ue  ir.  McCb»- 

L.  358;  Haxrison  v.  Wilcox,  2  Johns,  key,  23  Ky.  L.  Rep.  SIS,  63  S.  W.  483, 

448;  Martin  n.  Fnnti,  127  Pa.  389,  18  with  which,  however,  compare  Wood- 

Atl.  20,  14  Am.  St.  Rep.  869.     The  folk  ■>.  McDowell,  9  Dans,  268,  when 

oontrarydedsionof  Bendixv.  AyerB,21  the  surrender  by  a  third  person  of  a 


N.  Y.  App.  D.  570,  48  N.  Y.  S.  211,  note  of  the  creditor  was  held  m 

cannot  be  supported.  to  support  an  agreement  by  the  creditor 

"  Lyth  f.  Ault,  7  Ex.  669,  671.  to  accept  it  in  full  satisfaction  of  a 

"  Curlewis  if.  Clark,  3  Ex.  376;  Ii»-  Uiser  daim  against  his  debtoi. 
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the  whole  debt,^  as  ia  a  note  for  a  smaller  amount  secured 
by  mortgage."  And  this  principle  has  been  carried  so  far  in 
England  that  even  the  debtor's  own  note,"  or  check,'*  for 
part  of  the  debt,  has  been  held  sufficient  consideration  for  a 
promise  to  discharge  the  remainder.  But  in  the  United  States 
the  debtor's  own  unseciired  note  has  been  held  no  better 
consideration  than  the  amount  of  money  promised  in  the 
note,"  and  the  debtor's  own  check  is,  a  fortiori,  regarded  as 
if  it  were  money,  and  if  a  payment  of  a  certain  amount  of 
moD^  would  be  insufScient  consideration  to  support  a  ^ven 
promise,  tiie  debtor's  check  for  the  same  amount  is  held  no 
better."  Even  the  check  of  a  third  person  when  in  fact  repre- 
aentiDg  a  piQ^ment  from  the  debttn-'s  money,  and  used  merely 
as  a  means  of  paying  that  money  to  the  creditor,  is  r^arded 
in  the  United  States  as  no  bett^  consideration  than  if  the 
nuKi^  represented  by  the  check  had  been  paid  by  the  debtor.*' 
There   aeems  some  difficulty-  in  reconciling  the  American 


"Sin^eton  v.  llioniaB,  73  Ala.  206; 
Pope  ■■  TunurtAlI,  2  Ark.  209;  Argall 
t.  Cook,  43  Cons.  160;  Bower  v.  HeU, 
64  Iowa,  3M,  9  N.  W.  661;  VamBy  o. 
Conety,  77  Me.  627, 1  Atl.  6S3;  Brooks 
t.  White,  2  Mete.  283,  37  Am.  Dec.  95; 
GuUd  v.  Butler,  137  Mue.  386;  Mason 
I.  Campbfil,  27  Minn.  64,  8  N.  W.  406; 
Fred  v.  Fnd  (N.  J.  Eq.),  50  AU.  776; 
Boyd  p.  Hit«hoock,  20  Johns.  76,  11 
Am.  Dec  247;  Eeeler  v.  Salisbury,  33 
N.  Y.  648. 

*  Ja&ay  ■>.  Davis,  124  N.  Y.  164,  26 
H.E.351,11L.R.A.710. 

"SilMee  o.  Trii^  16  M.  A  W. 
23. 

•>  Goddard  p.  O'Brien,  9  Q.  B.  D.  37; 
Bidder  e.  Brid^  37  Ch,  D.  406 
driwre,  bow«ver|'tbe  check  wae  made 
by  the  debtor's  solicitors}. 

"OvetdMs  p.  Wiley,  30  Ala.  709; 
aUdan  0.  Clark,  89  Cal.  321,  26  Foe. 
S2S;  Post  p.  Springfield  Bank,  138  HI. 
SSO,  28  N.  E.  978;  Eldred  «.  Peteraon, 
aO  la.  264^  45  N.  W.  755,  20  Am.  St. 
B«p.  416;  Jenneas  p.  Lane,  26  Me.  475 ; 
Bw  «.  Hobbs,  61  N.  H.  93;  SjutajjW^- 


,K(^iler,_SD-JL  Y-  App.  D.  566,  80 
N.  Y.  8. 679,  ftfTd  without  opinion,  178 
N.  Y.  566,  70  N.  E.  1109;  Prank  p. 
Gump,  104  Va.  306,  61  8.  £.  368; 
Hooker  e.  Hyde,  61  Wis.  201,  21  N.  W. 
62. 

"  IHit^er  P.  Murray,  2  Pa.  Dirt.  Rep. 
497;  Hogen  p.  Townsend,  27  8.  D.  467, 
131 N.  W.  512,  and  see  oases  in  the  next 
not«.  But  see  ooTtira,  American  Seed- 
ing MatJt.  Co.  p.  Bake*,  56  Ind.  App. 
626,  104  N.  E.  524. 

"  Jordy  V.  Maxwdl,  62  FU.  236,  56 
So.  946;  Specialty  Glass  Co.  p.  Daley, 
172  Mase.  460,  52  N.  E.  633;  Emeiaon 
p.  Gerber,  178  Mass.  130,  59  N.  E,  666. 
In  Bunge  v.  Koop,  48  N.  Y.  225,  229, 
8  Am.  Rep.  546,  the  check  was  hdd 
insufficient  conaideiation  though  it  was 
not  only  that  of  a  third  person,  but 
represented  his  own  money,  Iratt  by 
means  oF  the  check  to  the  debtor  to 
enable  him  to  pay  the  debt.  The 
court  relied  on  the  fact  that  the  check 
was  not  baigained  tor  as  such,  but  was 
used  merely  as  a  means  of  paying  tlw 
amount  of  money  agreed. 
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deoifflons  with  the  well-aettled  principle  that  the  debtor's 
n^otiahle  note  or  check  for  the  amount  of  his  debt  may  be 
taken  if  bo  ^reed  in  absolute  payment.  In  a  few  States  the 
acceptance  of  such  n^otiable  paper  is  presumed  to  be  in 
absolute  payment;  in  most  jurisdictions  the  presumption  is 
that  only  conditional  payment  is  intended — that  is  if  the 
instrument  is  dishonored  the  creditor  may  revert  to  his  ori^nal 
claim;  but  everywhere  tiie  creditor's  agreement  to  take  the 
instrument  in  absolute  payment  is  eETectual.**  Yet  if  the 
debtor's  note  for  part  of  what  he  owes  b  insufficient  considera- 
tion for  any  promise,  it  is  hard  to  see  how  his  note  for  all  that 
he  owes  can  be.  If  in  one  case  no  detriment  is  suffered,  this 
must  be  equally  true  in  the  other.  The  only  distinction  possible 
is  that  in  questions  of  conditional  and  absolute  payment, 
the  parties  are  more  distinctly  bargaining  in  regfud  to  n^oti- 
able  paper  as  distinguished  from  the  money  which  it  representor 
than  in  the  cases  previously  considered. 

§  128.  Payment  of  debt  by  a  third  person. 

Payment  of  a  debt,  or  part  of  a  debt,  by  one  who  does  not 
owe  it,  is  obviously  a  I^al  detriment  to  him,  and  a  legal  benefit 
to  the  creditor.  Therefore  a  partial  payment  by  such  a  person 
is  sufficient  consideration  for  a  promise  to  him  to  discharge 
the  debt;  and  if  it  is  not  essential  that  consideration  should 
move  from  the  promisee,*^  sufficient  consideration  for  a  promise 
by  the  creditor  to  the  debtor.  Also,  if  the  debtor  at  the  credi- 
tor's request  induces  a  third  person  to  make  part  payment,  this 
must  be  sufficient  conuderation  for  a  promise  to  the  debtor. 
The  courts  without  much  distinguishing  these  several  possible 
cases,  have  generally  held  payment  by  a  third  person  sufficient 
consideration  for  a  jnYunise  to  or  for  the  benefit  of  the  debtor.^ 

"  Bee  iiifra,i  1922.  Sigter  v.  Sigler,  OS  Eaita.  624,   158 

"  See  mpra,  S  114.  Pac.  864;  Saundera  p.  Whitcomb,  177 

•*  See  Cook  o.  Uata,  13  C.  B.  (N.  S.)  Mass.  457,  59  N.  E.  192;  Cuimmgh&ai 

643,  5M;  Hirachand  Punamchaiid  v.  o.  Irwin,  182  Mich.  629,  148N.W.786; 

Temple,  (19111  2  K.B.  330;  Gordon  v.  Clark  u.  Abbott,  53  Minn.  88,  56  N.W. 

Moore,  44  Ark.  349,  51  Am.  Rep.  606;  542,  39  Am.  St.  Bep.  577;  Gnnt  v. 

Wilka  V.  Slaughtra,  49  Ark.  236,  4  S.  W.  Porter,  63  N.  H.  229;  Ebert  v.  JohOB, 

tee;  Maish&U  i>.  Bullard,  114  Iowa,  206  Fa.  395,  66  Atl.  1064;  Seymour  k 

46SV  87  N.  W.  427,  64  L.  R.  A  862;  Goadrich,  80  Va.  303. 
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A  promise  i^r  the  creditor  to  the  person  thus  paying  the  whole 
or  part  of  another's  debt  not  only  to  discharge  the  latter,  but 
also  to  confer  some  benefit  upon  the  payer  is  equally  valid, 
since  adequacy  of  consideration  is  immaterial.*  But  where 
the  debtor  himself  furnishes  the  money  for  the  purpose  to  the 
tiiird  peTS(m  who  then  makes  tiie  bargain  with  the  creditor, 
the  case  is  the  same  as  if  the  money  had  been  [uud  by  tiie 
debtor  himself,  instead  of  by  the  hand  of  an  agent.^  I^ere 
is  no  detrimmt  to  the  promisee  and  no  benefit  to  the  promisor 
beycfftd  that  to  which  he  was  l^;fdly  entitled.  And  if  the 
debtor  borrows  money  from  a  third  person,  and  himself  makes 
the  payment,  there  is  not  more  consideration  for  an  agreement 
to  dischaige  the  balance,  than  if  the  debtor  had  acquired  the 
mmey  otherwise;  *'  unless  indeed  the  borrowing  was  requested 
by  the  creditor  as  part  of  the  consideration  for  his  agreement.'^ 

\  126.  Cmtqiosition  agreements  with  several  creditors  are 
supported  by  sufficient  consideration. 

It  is  imiversally  held  that  where  several  creditors  of  an 
insolvent  or  embarrassed  debtor  agree  each  to  receive  a  percent- 
age of  his  cl^mSf  the  agreement  is  binding."    The  considera- 

"Anen  o.  MoNeelan,  79  Oreg.  eO$,  Good  v.  Choeamui,  2  Bam.  ft  Ad.  S2S; 

156  Pac.  274.  NcvBiAii  d.  Thompson,  4  Exch.  755; 

"SliAir  V.  Clark,  Q  Vt.  507,  27  Am.  Boyd  u.  Hind,  1  H.  A  N.  938;  Slater 

Dec.  678.    See  alao  Blias  v.  Sbwarta,  v.  Jooee,  L.  R.  8  Ex.  186;  Dyer  v. 

M  N.  Y.  445.  Muhlenberg  County,  117  Fed.  686,  64 

"Schlessinger    v.    Schleninger,    39  C.  C.  A.  172;  Weaoott  v.  Waller,  47 

Col.  44, 88  Fbc.  970,  8  L.  B.  A.  (N.  S.)  Ala.    492;    Bank  of   Montsomery   p. 

863;  Specialty  Glass  Co.  p.  Daley,  172  Ohio  BugEy  Co.,  100  Ala.  626,  13  So. 

Maw.  460,  52  N.  E.  633;  Buoge  p.  621;  Wilks  v.  Slaughter,  49  Ark.  235, 

Koop,  4S  N.  Y.  225,  8  Am.  Bep.  546.  4  8.  W.  766;  Humiston  p.  Smith,  21 

But  see  Daliymple  p.  Craig,  140  Mo.  Cal.  129;  Wilson  o.  Samuels,  100  Cal. 

3*5,508.W.884;lvyCourtBealtyCo.  6J4,  35  Pac.  148,  669;  Union  Pac  R. 

1.  Knapp,  79  N.  Y.  Misc.  200,  139  Co.  p.   Anderson,   II   Colo.  293,    IS 

K.  Y.  S.  9IS;  Rotan  Grocery  Co.  v.  Pac.  24;  Stewart  v.  I^mgaton,  103  Ga. 

Noble,  30  Tex.  Civ.  App.  220,  81  S.  W.  290,  30  S.  £.  35;  Devou  v.  Ham,  17 

£68.  Ind.  472;  Robert  p.  Bamum,  80  Ky.  28; 

"Even    under    circumatancea    ap-  Parkins  p.  Lockvood,  100  Mass.  249, 

praaching  ttus  the  consideration  was  250,  6  Am.  Dec.  158;  Martin  p.  Meles, 

held  insufficient  in  Harriman  t>.  Hai^  179  Mass.  114, 119, 60  N.  E.  397;  New- 

riman,  12  Gny,  341;  Bunge  p.  Koop,  ell  p.  Hig^^na,  65  Minn.  82,  56  N.  W. 

18  N.  Y.  226, 8  Am.  Rep.  646.  577;  MuUin  p.  Martin,  23  Mo.  App.  537; 

>etaiUDan».  Magnus,  II  Eaatf  396;  Gage  p.  DeCourcey,  68  N.  H.  579, 
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ticm  which  is  said  to  exist  in  such  cases  to  support  the  agree- 
ment of  each  creditor  is  the  promise  of  eveiy  other  creditor 
to  discharge  a  portion  of  his  claim;  and  it  has  even  held  that 
in  ord^  to  make  a  composition  valid,  it  must  appear  that 
each  creditor  made  such  an  agreement  not  only  with  the 
debtor  but  with  other  creditors.**  The  statement  of  promises 
between  the  creditors  may  well  be  inserted  in  a  composition 
agreement,  but  without  ai^  such  express  promise  or  any  evi- 
dence of  mutual  promises  in  fact  betwerai  the  creditors,  the 
'existence  of  such  promises  would  probably  be  generally  as- 
sumed as  a  necessary  fiction  from  the  mere  making  «f  a 
compoMtioB?  agreement  wi^jh  the  debtor."*  Moreover,  even  if 
\he  law  niakes  such  a  reqiurement,  and  it  is  in  fact  sa^fied,  .' 
though  the  promises  of  the  creditor5.with»one*another  Tjoijld 
be  sufficiently  supported,  it  is  nard  to  see  how  that  considera- 
tion supports  a  promise  to  the  debtor,  and  any  question  of 
tile  validity  of  compositions  generally  arises  between  the 
debtor  and  one  or  more  creditors,  not  between  the  creditors 
themselves.  It  m^t  be  urged  that  the  debtor  should  be  al- 
lowed to  take  advantage  of  the  promises  between  the  creditors, 
as  being  made  for  his  benefit;  but  he  is  allowed  to  set  up  a 
composition  in  jurisdictionB  like  England  and  Massachusetts 
where  a  beneficiary  who  is  not  a  promisee  is  not  allowed  to 
enforce  a  contract.  In  trutii  the  doctrine  that  promises  in 
composition  papers  are  supported  by  vahd  consideration 
must  be  regard^  as  exceptional.** 

41  Atl.  183;  Bartlett  t>.  Woodwortb-  PwkinB  v.  Lockwood,  100  Man.  249, 

Mason  Co.,  69  N.  H.  310,  41  Atl.  264;  1  Am.  Rep.  103;  Sage  e.  Valentuie,  23 

Morris  Canal  A  BankinB  Co.  v.  Van-  Minn.  102;  Newedl  v.  Higgins,  65  Minn. 

Vorst,  21  N.  J.  L.  100;  White  p.  Kunti,  82,  56  N.  W.  577. 

107  N.  Y.  518, 14  N.  E.  423,  1  Am.  St.  "  See  cases  supra,  n.  93. 

Sep.  886;  Crawford  v.  Kru^er,  201  •'See  12HarT.  L.  Rer.  526,  by  Prof. 

Pa.  348,  SO  Atl.  931;  Cohen  v.  P.  E.  Ames.   Doubtless  the  debtor  majr  make 

Hording  Const.  Co.  (R.  I.),  103  Atl.  promises  in  a  composition  agreonent 

702;  Arnold  v.  Baile]',  24  S.  0.  493;  which  would  furnish  consideration  for 

Paddleford  v.  Thacher,  48  Vt.  674;  all  the  creditors' promises  to  the  debtor. 

Continental  Nat.  Bank  *.  McGeocb,  Thus  in  Bank  of  Montgomery  n.  Ohio 

92  Wis.  286,  66  N.  W.  606.  Buggy  Co.,  100  Ala.  626,  13  So.  621, 

■'Argall  V.   Cook,   43   Conn.    160;  the  debtor  promised  to  incur  no  new 

Smith  V.  Mechanics'  Nat.  Bank,  108  indebtedness,  but  such  promises  an 

Ga.  211,  216,  33  S.  E.  867;  First  Nat.  not  essential  to  the  validity  (d  a  oom- 

Bank  v.  Ware,  95  Me.  388,  50  Atl.  24;  position  agreement. 
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{  137.  When  psyment  of  principal  in  foil  discha^es  interest 
also. 

Whether  a  psymeat  of  the  principal  of  a  liquidated  debt  j 
.   after  maturity  dischai^es  not  (mly  the  inincipal  but  also  ac^  ' 
:    interest  which  nu^  be  due,  depends  on  whether  the  interest ; 
IB  due  by  the  terms  of  the  C(mtract  between  the  parties  or  f 
merely  as  damages.**"    "Where  interest  is  due  because  the' 
d^tor  has  expressly  agreed  to  pay  it,  the  interest  is  considered ' 
as  an  int^p^  part  of  the  debt,  and  the  ri^t  to  recover  it; 
may  renuun,  even  after  the  principal  has  been  piud.   But  where' 
inteiest  is  claimed  as  damages  by  virtue  of  the  non-payment 
of  a  debt  when  due,  and  far  that  reason  is  allowed  by  law,  it 
is  then  conadered  not  an  integral  part  of  the  debt,  but  merely 
as  an  incident  to  the  debt,  and  in  such  cases,  wh&a.  the  principal 
is  paid  and  accepted  without  interest,  the  right  to  interest 
is  extinguished^'  "    A  protest  at  the  tune  of  payment  because  . 
of  the  non-payment  dl  mterest  does  not  change  thiB  rule." 

§  128.  Any  payment  received  in  full  satisfaction  of  an  un- 
liquidated or  disputed  claim  is  valid  consideration. 
An  unliquidated  claim  is  one  the  amount  of  which  has  not 
been  fixed  by  agreement  or  cannot  be  exactly  determined  by 
Ihe  application  of  rules  of  arithmetic  or  of  law.**    A  disputed 

'"Seeii^m,  (1412.  Maaa.  120,  120  N.  E.  352  taee  quan 

■>  Baanck  Gold  Mine  a>.  «.  Bearda-  in    Whittaker    Chain    Tread   Co.    r. 

ley,  49  Col.  27S,  112  Pao.  770^  33  Standaid  Auto  Supidy  Co.,  216  Man. 

L.  R.  A.  (N.  S.)  862;  and  aee  to  the  204,  103  N.  E.  696,  51  L.  R.  A.  (N.  8.) 

aame  effect,  Stewart  v.  Bamee,  163  315,  as  to  oonectness  of  Tuttle  f.  Tut- 

0.  a  456,  38  L.  Ed.  781,  14  Sup.  Ct.  tie,  12  Met.  551,  46  Am.  Dec.  7011;  Ar- 

Bep.  849;  Sonthern  Ry.  Co.  e.  Dunlop  nold  v.  Sedalia  Nat.  Bank,  100  Mo. 

Udb,  76  Fed.  606,  22  C.  C.  A.  302,  App.  474,  74  S.  W.  1038;  Cutter  v. 

e  U.  8.  App.  16ft;  New  York  Truirt  Mftyor,  etc.,  of  New  York,  92  N.  Y. 

Co.  K.  Detroit  Ac.  Ry.  Co.,  261  Fed.  166;  King  t>.  PhiUipe,  95  N.  C.  246,  59 

614,  163  C.  C.  A.  606;  Wescott  v.  Am.  Rep.  238;  Bennett  v.  federal  Coal 

WaBer,    47    Ala.    492;    Cbandlo-    ■>.  Co.,  70  W.  Va.  466,  74  S,  £.418,401. 

ftofde's  Sav.  Bank,  61  CaL  401;  Can-  R.  A.  {N.  S.)  688. 

fidd  V.  Eleroith  School  Diat.,  19  Conn.  "  Graves  v.  Saline  County,  104  Fed. 

339;  American  Bible  Soc.  v.  Wdla,  68  61,  43  C.  C.  A.  414;  Cutter  v.  Mayor, 

Bfa,  67%  28  Am,  Rep.  82;  Simmona  r.  etc.,  of  New  York,  92  N.  Y.  166. 

Akny,  103  Haea.  33,  36;  Davis  f.  Har-  *•  Charnley  v.  Sibley,  73  Fed.  98(^ 

n«ton,  160  Maoa.  278,  35  N.  E.  771;  982,  20  C.  C.  A.  157;  Chicago,  eto.,  R. 

Pkul  RevottThut  Co.  o.  CaaUe,  231  Co.  v.  Claik,  92  Fed.  968, 985, 36  C.  0. 
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claim  may  be  ^iher  liquidated  or  miliquidated.  A  claim  of 
A  against  B  for  $5,  admittedly  loit  by  A  to  B,  but  concern- 
ing the  payment  of  which  there  is  a  dispute,  is  a  disputed 
claim;  but  the  amount  of  the  claim,  if  it  exists  at  all,  is  fiired.^ 
As  the  amount  of  an  imliquidated  claim  is  unknown,  and 
as  either  tbe  existence  or  the  amount  of  a  disputed  daim  is 
unknown,  whether  a  claim  is  unliquidated  or  disputed,  it 
comes  under  the  rule  goierally  applicable  to  consideration,* 
that  the  law,  where  it  can  avoid  doing  so,  will  not  attempt  to 
put  a  value  on  a  consideration  agreed  upon  by  the  parties. 
The  surrender  of  a  disputed  claim,  whetiier  unliquidated  or 
liquidated,  if  the  dispute  is  honest  and  not  obviously  frivolous, 
is,  therefore,  consideration  which  the  law  cannot  attempt  to 
value.'  Accordingly  any  sirai  given  and  accepted  as  con-' 
sideration  for  an  agreement  to  discharge  a  claim  which  is 
unHquidated  or  the  subject  of  bona  fide  and  reasonable  dispute 
is  vaJid  conuderalion.*  But  a  frivolous  dispute  or  disingenuous 


A.  120;  HaigroTOS  V.  Cooke,  15  Gft.  321; 
TYeat  e.  Price,  47  Neb.  876,  66  N.  W. 
834,836. 

'  The  question  is  merely  one  of 
woids,  since  it  is  unqueation&blj'  true 
that  a  disputed  claim  may,  like  an 
unliquidated  clum,  be  settled  for  such 
sum  as  the  parties  may  agree;  but  as  a 
mere  BoAtsr  of  words,  one  cannot  agree 
with  the  statement,  "when  it  is  ad- 
mitted that  one  of  two  specific  aumig  is 
due,  but  there  is  a  general  dispute  as 
to  which  is  the  proper  amount,  the 
demand  is  regarded  as  'unliquidated' 
within  the  meaning  of  the  term  as  ap- 
plied to  the  subject  of  accord  and  satis- 
faction." Lestienne  ti.  Ernst,  6  N.  Y. 
App.  Div.  373,-39  N.  Y.  8.  199,  200. 

'  See  aupra,  {  115, 

■  See  infra,  J  135. 

*  Read  ».  Gt.  Eastern  R.  Co.,  L.  R., 
3  Q.  B.  655;  United  States  p.  Child  A 
Co.,  12  Wall.  232,  20  L.  Ed.  360;  In  re 
D.  H.  Bride  &  Co.,  132  Fed.  285;  Hand 
Lumber  Co.  v.  Hall,  147  Ala.  561,  41 
So.  78;  Bull  v.  Bull,  43  Conn.  455; 
Bloke  V.  Baldwin,  54  Conn.  6,  5  Atl. 
299;  Sanfoid  c  Abrams,  24  Fla.  181, 


2  So.  373;  Htuiutd  tr.  Staples,  79  HI. 
App.  72;  Bingham  v.  Browning,  97 
m.  App.  442,  affirmed  in  197  lU.  122, 
64  N.  E.  317;  Jand  e.  Cemy,  287  III. 
359,  122  N,  E.  507;  Rnnin  v.  PuUman 
PalaoeJIiir  Co.,  165  III.  161,  46  N.  E. 
439,  affirming  60  111.  App.  398;  little 
V.  Koemer,  28  Ind.  App.  625,  63  N.  E. 
766;  Storch  v.  Dewey,  57  Kana.  370; 
46  Fac.  693;  Baugh  «.  Fist,  84  Kana. 
740,  115  Pac.  551;  Barber  p.  State,  24 
Md.  383;  Alrord  v.  Marsh,  12  Allen, 
603;  PoUman  &  Bros.  Cool  &  S.  Co.  v. 
St.  Louis,  145  Mo.  651,  47  S.  W.  563; 
Maack  f.  Schneider,  51  Mo.  App.  92; 
Brink  V.  Garland,  58  Mo.  App.  356; 
Chamberlain  b.  Smith,  110  Mo.  App. 
657,  85  S.  W.  645;  Slade  v.  Swodeburg 
Elevator  Co.,  39  Neb.  600,  58  N.  W. 
191;  Palmerton  e.  Huxford,  4  Denio, 
166;  Bondman  «.  flnn,  185  N.  Y.  SOS, 
78N.E.  175,  I2L.R.A.  (N.S.)  1134; 
Laroe  v.  Sugar  Leaf  Dairy  Co.,  87 
N.  Y.  App.  D.  585,  84  N.  Y.  S.  609 
(reversed  on  another  ground  in  180 
N.  Y.  367,  73  N.  E.  61);  IU^b  v. 
Home  Mutual  Fire  Protection  A»o., 
61  S.  C.  448,  39  S.  E.  614;  Huney  e. 
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disclaimer  of  liability  will  not  help  an  attempt  to  compromise 
an  obwpvs  obligation.*" 

y^  §  189.  PaTment  of  so  much  of  an  unliquidated  or  disputed 
claim  as  is  admittedly  due,  is  valid  consideration. 

Not  infrequently  though  a  claim  is  unhquidated,  or  the 
subject  of  a  hoTia  fide  and  reasonable  dispute,  it  is  conceded 
that  at  least  a  certain  amoimt  is  due.  It  might  seem  that 
in  paying  this  conceded  part  of  the  claim,  or  any  lesser  amount, 
the  debtor  was  merely  doing  what  he  was  previously  bound 
to  do,  and  that,  therefore,  the  payment  could  not  be  vahd 
condderation.  The  law,  however,  looks  at  an  unliquidated 
or  disputed  claim  as  a  whole  and  so  looking  at  it,  does  not 
attempt  to  set  a  value  upon  it,  or  to  define  the  extent  of  the 
debtor's  l^al  obligation.  Accordingly  such  a  claim  is  dealt 
with  as  a  horse  is  dealt  with,  as  something  the  adequacy 
of  which  as  conmderation  will  not  be  measured;  and  the  pay- 
m^it  of  the  amount  admittedly  due  will  support  a  promise 
to  discharge  the  whole  claim." 


Oaas  (Tom.  Ch.  App.),  63  S.  W.  986; 
McDanielB  p.  lApham,  21  Vt.  222; 
GoniKCticut  River  Lumber  Co.  e. 
Brown,  68  Vt.  239,  35  AU.  56. 

u  In  Mills  e.  O'Dwuel,  23  K7.  L. 
R^.  73,  62  S.  W.  1123,  1124,  the 
court  said:  "A  men  diael&tmer  of 
lialxlity  on  one's  note — the  execu- 
tion of  it  upon  a  sufficient  oonsidera- 
tion  not  being  denied,  and  it  aot 
being  barred  by  limitation  or  other 
matter  of  releaae — will  not  constitute 
»  basis  for  a  'dilute,'  the  amicaUe 
settlemeut  of  which  will  support  » 
pKHnise  of  the  payee  to  abate  some 
part  of  the  debt."  So  in  Haima  v. 
RdeUty  A  Casualty  Co.,  172  Mo.  App. 
241,  157  S.  W.  1046,  a  statement  in  a 
releaae  which  required  consideration 
for  its  validity  that  the  claim  was  in 
di^Mite  was  held  ineffectual.  "The 
controversy  must  be  real  and  the  issue 
respecting  it  be  considered  by  the 
parties  as  doubtful."    See  also  Decker 


V.  Smith,  88  N.  J.  L.  630,  86  Atl.  916, 
917. 

'Chicago,  M.  &  St.  P.  R.  Co.  b. 
Clark,  17S  U.  S.  353,  U  L.  Ed.  1099; 
20  Sup.  Ct.  934;  San  Juan  b.  St.  John's 
Gaa  Co.,  195  U.  S.  610,  49  L.  Ed.  299, 
25  8.  Ct.  108;  Oetrander  o.  Scott,  161 
III.  339,  43  N.  E.  1089;  Bnnis  e.  Pull- 
man Palace  Car  Co.,  165  111.  161,  46 
N.  E.  439;  Bingham  0.  Browning,  197 
ni.  122,  64  N.  E.  317;  Neely  0.  Thomp- 
son, 68  Kane.  193,  75  Pac.  117;  Cun- 
ningham V.  Standard  Const.  Co.,  134 
Ky.  198,  119  S.  W.  765;  Tanner  p. 
MernU,  108  Mich.  68,  66  N.  W.  664, 
Si  L.  R.  A.  171,  62  Am.  St.  Rep.  687; 
Marion  v.  Heimbach,  62  Minn.  214, 
64  N.  W.  386;  Jordan  v.  Great  North- 
ern Ry.  Co.,  80  Minn.  405,  83  N.  W. 
391;  PoUman&BroB.  Coal&S.  Co.  v. 
St.  Louis,  145  Mo.  661,  47  S.  W.  563; 
Treat  v.  Price,  47  Neb.  875,  66  N,  W. 
834  (overruling  dictum  to  contrary  in 
29  Neb.  536,  45  N.  W.  790);  Nuaoiy 
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On  principle  it  seems  th&t  a  distinction  should  be  taken 
between  (1)  Ute  case  of  a  wholly  unliquidated  claim  which 
the  debtor  has  admitted  to  be  of  a  certain  value,  and  (2)  the 
case  of  a  liquidated  claim  with  an  unliquidated  or  disputed 
addition  to  it.  Where  a  cl^lm  is  wholly  unhquidated,  the 
parties  may,  of  course,  by  agre«nent,  liquidate  it  and  after 
they  have  made  such  an  agreement  the  situation  is  the  same 
as  if  the  claim  had  been  hquidated  from  the  outset.  But  an 
admission  or  even  an  agreement  subsequent  to  the  creation 
of  an  imliquidated  claim  that  at  least  a  certain  amoxmt  is 
owing  has  no  binding  force,  since  the  creditor  gives  no  con- 
sideration for  such  an  agreement  by  the  debtor.  As  the  creditor 
is  left  free  to  assert  the  full  value  of  his  claim,  if  that  exceeds 
the  adnutted  amount,  the  debtor  must  be  equally  free.  The 
agreement  indeed  amounts  to  the  same  thing  as  an  admisdon 
in  terms  by  the  debtor,  but  an  admission  is  open  to  explanation 
and  need  not  be  conclusive.  Any  action  by  the  creditor 
would  have  to  be  brought  for  the  whole  claim,  and  any  breach 
of  contract  alleged  would  have  to  be  the  failure  to  pay  the 
whole  claim.  On  the  other  hand,  where  a  contract  required 
the  payment  of  $50  a  month  for  services,  and  the  parties 
disputed  whether  the  contract  also  provided  that  extra  pay- 
ment should  be  made  for  extra  work,  it  seems  evident  that  the 
debtor  was  imder  a  distinct  legal  obligation  to  pay  $50  a 
month.  It  is  true  that  in  an  actitsi  on  the  contract  the  plaintiff 
must  state  the  contract  accurately,  and  if  the  contract  in- 
cluded as  one  of  its  terms  an  agreement  to  pay  for  extra  work, 
this  promise  mt^t  be  alleged  in  the  declaration  or  complaiat 
as  part  of  the  contract.  But  it  would  be  an  accurate  and 
suflScient  statemait  of  a  breach  of  the  contract  for  the  plaintiff 
to  allege  that  the  defendant  had  failed  to  pay  the  liquidated 
monthly  sum  which  he  agreed  to  pay.  An  entire  contract 
may  consist  of  several  promises  and  may  be  broken  by  a  failure 
to  perform  ai^  one  of  several  specific  things  therein  undertaken. 

tr.  TomliiMon,  148  N.  Y.  326,  42  N.  E.  319,  63  Atl.  359;  limeulas  v.  Jewrf 

715,51Am.8t.Rep.695;Kompo.Itay-  Tea  Co.,  103  Mii^,  ISO,  114  N.^. 

mond,  175  N.  Y.  102,  67  N.  E.  1 13;  733.  14  L;  R.  A.  (N.  S.)  9H,  123  Am. 

Leatietme  ii.  Eriut,  G  N.  Y.  App.  Div.  St.  Rep.  315;  Th&Ter  v.  Hartnoan,  70 

373,  39  N.  Y.  S.  199.    But  see  Pruden-  Wash.  278, 126  Pao.  626. 
tial  Ins.  Co.  t>.  Cottingbam,  103  Md.  | 
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In  the  c(mtract  supposed,  it  is  a  specific  thing  undertaken 
by  the  defendant  that  $50  a  month  shall  be  pmd.  If  this  is 
true,  it  follows  that  the  defendant  is  under  a  legal  obligation 
to  pay  $50  a  month;  and  the  performance  of  that  legal  obligSr 
tion  should  not  be  sufficient  consideration.'  Though  the 
courts  seem  to  have  failed  to  observe  the  distinction  between 
a  wholly  unliqiudated  chum  of  at  least  a  specified  value  and 
a  claim  where  there  is  a  distinct  obligation  to  pay  a  liquidated 
amount  as  part  of  an  entire  contract,  the  distinction  is  clearly 
recognized  between  either  of  such  cases  on  the  one  hand,  and 
a  case  where  a  debtor  is  liable  under  two  distinct  contracts, 
on  the  other  hand.  If  the  debtor  owes  a  liquidated  amount, 
the  fact  that  he  owes  on  another  contract  an  unHquidated 
ffl*  disputed  amount,  will  not  make  payment  of  the  former 
sufficient  connderation  for  an  agreement  to  discharge  the 
latter/  or  indeed  for  ai^  other  promise.'  If,  however,  tiiere 
are  cross  claims  between  the  parties,'  if  either  claim  is  un- 
liquidated, or  the  subject  of  bona  fide  and  reasonable  dispute,  ■ 
dnoe  the  balance  due  on  adjustment  of  the  claims  is  uncertain, 
u^  payment  will  support  an  ^reement  to  cancel  both  clain[is." 

§  130.  Perfoimance,  or  promise  to  perform  any  obligation  (/ 
previously    existing   under    a    contract   with    the 
promisee  is  not  valid  consideration. 
Where  A  and  B  have  entered  into  a  bilateral  t^reement, 
it  not  infrequently  h^pens  that  one  of  the  parties,  becoming 

'The  contrai;  ww  howeror  hdd  Co.,  216  Man.  204,  103  N.  E.  696,  61 

in  Jordan  d.  Great  Northern  By.  Co.,  L.  R.  A.  (N.  S.)  315;  Nesa  v.  Mimw- 

SO  Minn.  40fi,  8S  N.  W.  391.    See  also  aota,  etc.,  Co.,  S7  Mian.  413,  92N.  W. 

to  the  same  effect — Cmtral  Pacifitf  JL  333;    Miatier    o.    Supreme    Council 

Co.  D.  United  States,  164  U.  8.  S3,  A.  L.  H.,  41 N.  T.  Mise.  612,  85  N.  Y. 

41  L.  Ed.  362,  17  Sup.  Ct.  Bep.  ^;  S.  23. 

E^mis  0.  Pullman  Palaoe-Car  Co.,  ^65  ■  Howe  c.  RobinKO,  13  N.  Y.  Misc. 

HL  161,  46  N.  E.  439;  Ta^iexjujiw-  256,  34  N.  ¥.  8.  S5. 

lill,  108  Mich.  68,  65  N.  W.  664,  31  *The  nature  of  the  claims  is  im- 

L.R.A.  171,62Am.St.Rep.687.    But  material. 

see  Seattle  Ac.  B.  c.  Seattle  Tocoma  "OBtiander  ■>.  Soott,  161  HI.  330, 

Power  Co.,  63  Waah.  639, 116  Pac.  280.  43  N.  E.  1089;  Brewster  r.  Silvoetein, 

'  WaWon  V.  P.  D.  CaUdns,  1 19  Iowa,  78  N.  Y.  Miao.  123,  137  N.  Y.  8.  912; 

ISO,  93  N.  W.  49;  WMttaker  Chun  Hull  e.  Johnson,  22  B.  L  66,  46  AtJ. 

Tread  Co.  s.  Standard  Auto  Supply  182. 
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diBsatisfied  with  the  contract,  refuse  to  perform  or  to  con- 
tinue perfonnance  unless  a  larger  compensation  than  that  pro- 
vided in  the  origiiial  agreement  is  promised  him."  Especially 
common  is  the  situation  where  a  builder  or  contractor  imder- 
takes  work  in  return  for  a  promised  price  and  afterwards 
finding  the  contract  unprofitable,  refuses  to  fulfil  his  agree- 
ment but  is  induced  to  fulfil  it  by  the  promise  of  added 
compensation.  On  principle  the  second  agreem^it  is  invalid 
/  for  the  performance  by  the  recalcitrant  contractor  is  no 
S  l^al  detriment  to  him  whether  actually  given  or  promised, 
Sdnce,  at  the  time  the  second  agreement  was  entered  into,  he 
[was  already  bound  to  do  the  work;  nor  is  the  performance 
^under  the  second  agreement  a  l^al  benefit  to  the  promisor 
since  he  was  already  entitled  to  have  the  work  done.  In  such 
situations  and  others  identical  in  principle,  the  great  weight 
of  authority  supports  this  conclusion."  In  a  few  jurisdictions 
a  contrary  view  has  prevailed.^* 


"The  dtuation,  though  lese  oom- 
mon,  would  inrolve  the  same  legal 
principle  if  the  original  oontract  were 
not  bilateral,  executed  conaideration 
having  been  given  for  his  promise  to  the 
par^  who  subsequently  becomes  dis- 


"  Harris  w.  Watwm,  Pealw,  72; 
Stilk  e.  Mfrick,  2  Camp.  317;  Fraier 
V.  Hatton,  2  C.  B.  N.  S.  S12;  Jackson 


i>.  Cobbin,  8  M.  A  W.  790;  Mallalieu 
0.  Hodgson,  16  Q.  B.  689;  HorriB  e. 
Carter,  3  E.  «:  B.  650;  Alaska  Packen' 
Asaoo.  0.  Domenico,  117  Fed.  99,  54 
C.  C.  A.-485;  /p  «  Riff,  205  Fed.  406; 
Naticmal  Ele<!:  Signaling  Co.  e.  Fm- 
sendea,  207  Fed.  916, 126  C.  C.  A.  363; 
Frankfurt-Barn«H;  ^.  v.  ^Villiam 
Prym  Co.,  237  Fed.  21,  160  C.  C.  A. 
223;  Shriner  v.  Craft,  166  Ah.  146,  61 


Williamson,  29 
Ala.  56S;  Biehop  t>.  Busae,  69  111.  403; 
'Cooke  V.  Murphy,  70  HI.  96  (but  see 
Moran  v.  Peace,  72  111.  App.  135); 
Coyner  o.  Lynde,  10  Ind.  282;  Holmes 
V.  Doane,  9  Cush.  136;  Rollins  v. 
Marsh,  128  Mass.  116;  Rogers  d. 
Rogers,  139  Mose.  440,  1  N.  E.  122; 
Thomas  v.  Bamee,  166  Mass.  581,  584, 
31 N.  E.  683;  Brigham  v.  Herrick,  173 
Maw.  460,  467,  53  N.  E.  906  Ibut  see 
Parrot  v.  Mexican  C.  R.  Co.,  207  Mass.- 
W4,  93  N.  E.  590,  34  L.  R.  A.  (N.  S.) 
261];  Moore  u.  Detroit  Locomotivie 
Works,  14  Mich.  266;  Gcebel  v.  Una, 
*7  Mich.  489,  U  N.  W.  284,  41  Am. 
Rep.  723;  CookliDg  v.  Tuttle,  S2  Mich. 


630,  18  N.  W.  391;  Soanlan  v.  North- 
wood,  147  Mich.  139,  110  N.  W.  493; 
Osborne  F.  O'ReiUy,  42  N.  J.  Eq.  467, 
9  Atl.  209;  lAttimoni  v.  Harsen,  14 
Johns.  330;  Stewart  e>.  KeteltM,  36 
N.  Y.  388.  See  also  Peck  o.  Requa,  13 
Gray,  407;  Blodgett  v.  Foster,  120 
Mich.  392,  79  N.  W.  625;  King  f.  Du- 
luth  Ry.  Co.,  61  Minn.  48^  63  N.  W. 
1105;  Hansen  t>.  Gaar,  Soott  A  Co., 
63  Minn.  94,  65  N.  W.  254;  Gaar  v. 
Green,  6  N.  Dak.  48,  68  N.  W.  318; 
Dreifue  p.  Columbian  Co.,  194  Pa.  476, 
46  Atl.  370,  76  Am.  St.  Rep.  704; 
Evans  t>.  Oregon,  etc.,  R.  Co.,  58  Wash. 
429, 108  Pac.  I09S,  28  L.  R.  A.  (N.  S.) 
455. 
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S  ISOa.  nnsoondness  of  ai^uments  sttstaiuing  such  agree- 
ments. 

Two  arguments  have  been  advanced  in  support  of  the  latter 
view.   First,  it  has  been  said  that  the  parties  to  the  first  agree- 


y 


So.  884,  28  L.  R.  A.  (N.  9.)  460,  139 
Am.  St.  Rep.  19;  McDonoui^  e.  Saun- 
dos  (A1&.),  78  So.  160;  Feldiiun  e. 
Foi,  112  Ark.  223,  164  S.  W.  766; 
Mun  Street  Co.  e.  Lob  Angeles  Co,, 
I2B  Cid.  301,  61  Pac.  937;  Benedict 
V,  GKCT-Robbina  Co.,  26  CaJ.  App. 
46S,  147  Pac.  486;  Benford  e.  Yocker 
(Colo.},  164  Pac  726;  Littlepage  v. 
N«ale  PuUishiDg  Co.,  34  App.  D.  C. 
2S7;Budtv.  Rawlins, 89 Ga.  117,  14S. 
G.  886;  Davis  r.  Mo^an,  117  Ga.  £04, 
43  8.  E.  732,  61  L.  R.  A.  148,  97  Am. 
8t.  Rep.  171;  Williogham  Suh  Co.  i>. 
Drew,  117  Ga.  S50,  46  S.  E.  237  (<^. 
FbUnd  Paper  Co.  t>.  Foote,  118  Ga.  4^ 
45  8.  E.  374) ;  Nelson  v.  Pickwick  Asso- 
dated  Co.,  30  lU.  App.  333;  Golds- 
bcTOUgh  0.  Gable,  140  m.  260,  29  N.  E. 
722,  16  L.  R  A.  294;  Moran  e.  Peace, 
72  m.  App.  13S,  139;  Allen  «.  Rouae, 
7S  lU.  App.  60;  Mader  v.  Cool,  14 
Ind.  App.  290, 42  N.  £.  945,  56  Am.  St. 
Sep.  304;  Ayiw  n.  Chicago,  etc.,  R. 
Co,  52  Iowa,  478,  3  N.  W.  522;  Mc- 
Cart;  t>.  Hampton  Bldg.  Assoc,  61 
bwa,  287, 16  N.  Wi  114;  Awe  e.  Gadd, 
179  la.  520,  161  N.  W.  671;  Howard  v. 
McNril,  25  Ky.  L.  lUp.  1394,  78  8.  W. 
142;  Wesoott  c.  MitcheU,  95  Me.  377, 
50  AU.  21;  Parrot  v.  Mencan  C.  R. 
Co.,  207  Mass.  184,  03  N.  E.  590,  34 
L  R  A.  (N.  S.)  261;  BeU  v.  Oates,  97 
Min.  790,  53  Bo.  491;  Lingenfelder  v. 
Wsinwright  Brewing  Co.,  103  Mo.  578, 
15  S.  W.  844;  Storck  v.  Mesker,  55 
Ho.  App.  26;  Wear 
Mo.  App.  314;  Smith 
(Ho.  App.)  202,  S.  W.  262;  Easterly 
».  JMkson,  29  Mont.  496,  75  Pac.  357; 
Ktaly  Harvesting  Machine  Co.  c. 
Prin^,  41  Neb.  265,  59  N.  W.  804; 
VooThew  D.  WoodhuU'a  Exr'a,  33  N.  J. 
U  494;  Nataliizio  tr.  Valentino,  71 
X.  J.  L.  500,  502,  69  Atl.  8;  Bartlett 


D.  WyniBn,  14  Johns.  260;  Vanderbilt 
p.  Schreyer,  91  N.  Y.  392;  Carpenter  v. 
Taylor,  164  N.  Y.  171,  58  N.  B.  53; 
Weed  V.  Speaia,  193  N.  Y.  289,  86  N.  E. 
10;  Schneider  n.  Ednsheimer,  55  N.  Y. 
Supp.  630,  26  N.  Y.  Misc.  11;  Jug- 
hardt  t>.  Reynolds,  68  N.  Y.  App.  D. 
171,  74  N.  Y.  Supp.  152;  Moore  o. 
Bloomingdale,  126  N.  Y.  Supp.  125; 
Galway  v.  Prignano,  134  N.  Y.  Supp. 
671;  United  Merchants'  Press  «.  Com 
Products  Refining  Co.  (N.  Y,  App. 
DiT.),  134  N.  Y.  8.  678;  Kuhmarker 
Mfg.  Co.  ti.  HUla,  146  N.  Y.  S.  1013; 
Seneca  Falls  t>.  Botsch,  86  N.  Y.  Misc. 
481,  149  N.  Y.  S.  320;  Festerman  v. 
Perker,  10  Ired.  474;  Muir  o.  Morris, 
80  Ore.  378,  154  Pac.  117;  Erb  v. 
Brown,  69  Pa.  216;  Jones  r.  Risley,  91 
Tex.  1,  32  S.  W.  1027;  Whitsett  u. 
Carney  (Tex.  Civ.  App.),  134  S.  W. 
443;  Creamery  Package  Mfg.  Co.  ». 
Russell,  84  Vt.  80,  78  Atl.  718;  Tolmie 
V.  Dean,  1  Wash.  Ter.  46;  Vance  v.  El- 
lison, 76  W.  Va.  592,  86  S.  E.  776; 
Magoon  v:  Marks,  11  Hawaii,  764. 
See  dUo  Hartley  ».  Ponsonby,  7  E.  & 
B.  872;  Eastman  o.  Miller,  1 13  la,  404, 
86  N.  W.  635;  Piwrtor  p.  Keith,  12 
B.  Mon.  252;  Eblin  n.  Miller's  Exec'r, 
78  Ky.  371;  Endriss  t>.  BeUe  Isle  Ice 
Co.,  49  Mich.  279,  13  N.  W.  600; 
Conover  v.  Stillwell,  34  N.  J.  L.  64,  57; 
Hanks  t>.  Barron,  95  Tenn.  275,  32 
8.  W.  195;  BOBTger  o.  Vandegritt  (Tex. 
Civ.  App.),  188  S.  W.  948;  Smith  v. 
Brown  (Utah),  165  Pac.  468;  Thomas 
V.  Mott,  74  W.  Va.  493,  82  8.  E.  325. 
A  promise  by  a  contractor  to  do  work 
beyond  what  the  contract  required  in 
consideration  of  the  contract  being  car- 
ried out  by  the  other  party  is  equally 
invaUd.  Jughaidt  v.  Reynolds,  68  N.  Y. 
App.  Div.  171,  74  N.  Y.  Supp.  152;Gaar 
v.  Green,  6  N.  Dak.  48,  68  N.  W.  318. 
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ment  had  eitho-  of  them  a  right  to  subject  himself  to  liability 
in  dam^ee  if  he  preferred  to  pay  damages  rather  than  to 
p^orm  the  contract;  and,  therefore,  it  is  contended,  the 
surrender  of  the  right  to  pay  damages  constituted  a  8u£Scient 
consideration.'*  The  argument  is,  howevs,  unsound.  It  is 
doubtless  true  that  a  promisor  can  always  refuse  to  perform 
his  promisee,  and  in  most  cases  the  only  liability  he  incurs 
thereby  is  to  pay  damages,  but  this  is  far  from  saying  that 
when  one  liters  into  a  contract  he  in  effect  agrees  to  perfmiu 
or  pay  damages  at  his  option.  Under  ordinary  contracts  his 
duty  is  to  perform  the  contract,  and  his  co-contractor  is  en- 
titled to  the  performance.'^  Unless,  therefore,  he  has  reserved 
as  an  alternative  in  the  contract  the  choice  of  mftlfing  a  money 
payment  to  the '  promisee,  he  does  not  perform  his  Ic^ 
duty  by  paying  damages.'*  Moreover,  even  if  it  could  be 
conceded  (as  it  cannot  be)  that  the  original  promise  is  to 
be  regarded  as  merely  an  alternative  imdertaldng  either  to 
perform  or  pay  damages,  the  Edtuation  here  under  discussion 
would  not  be  helped  at  least  if  the  second  agreement  were 
bilateral;  for  the  same  construction  would  have  to  be  put 
upon  the  second  undertaking  as  upon  the  first.  One  who  was 
previously  boimd  to  do  certain  work  or  pay  damages  based  on 
its  value,  is  promising  nothing  detrimental  to  himself  or  bene- 
ficial to  the  promisee  when  he  again  promises  to  do  that  very 

"  This  reaeoniiig  was  adopted  in —  drfeadant  has  no  right  to  pay  the  dam- 

tdttimore  v.  Hareen,  14  Johns.  330.  ag«  and  claim  exemption  from  hia 

Mr.  Jufltioe  Holmes,  in  hia  early  book,  piomise.   See  Fry  on  Specific  Peiform- 

The  Common  Iaw,  p.  290,  aeema  to  anoe.  Chap.  Ill;  Srolowita  v.  Roaanan, 

legard  a  contract  in  eo&ewhat  this  (Fa.  1919),  107  Atl.  322;  Wright  p. 

way,  and  be  has  indicated  in  judicial  Suydam,  72  Waah.  587,  131  Pao.  239. 

opinions  that  he  stiU  holds  the  same  Similarly  where  an  action  at  law  is 

view.    Se«,  e.  g.,  Globe  Boning  Co.  v.  allowed  a  seller  for  Tecov»y  of  the  full 

Idmda  Cotton  Oil  Co.,  190  U.  8.  Wi,  {nice  from  a  buys  in  drfault,  a  provi- 

47L.  Ed.  1171,23Sup.Gt.764.  aion  for  liquidated  damages  will  not 

'**  See  oupra,  J  10^,  ad  fin.    Bee  prevent  a  seller  from  exercising  this 

Cortun,  27  Yale  L.  J.,  at  p.  363.  ti^t.     Korman  t>.  Trainer,  268  Pa. 

"  This  is  illustrated  by  the  cases  in  302, 101 AU.  1051.  In  The  Blairmore, 
equity  which  hold  that  a  contract  if  of  [1808]  A.  C.  £93,  607,  the  court  laid 
such  a  nature  as  to  be  enforceable  in  down  the  rule  contended  for  in  the 
equity  will  be  specifically  enforced,  text  that  a  party  to  a  contract  cannot 
though  the  contract  provides  that  in  escape  obligations  which  he  has  under- 
case  of  breach  the  damages  shall  be  token  by  offering  an  indunnity  or  dam- 
liquidated  at  a  specified  amount.    The  agee  for  a  breach.    See  ivfra,  (  781. 
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vork  at  to  pay  damages  necessarily  identical  in  amount  with 
tliose  for  which  he  was  previousty  liable.  The  other  gmi|pH  mtff- 
gwjfjwj  fnr  aiipp«r^n|;  the  sccond  agTeanftpt,  iy  that  the  first  v^ 
ageement  is  rescinded  by  the  second,  and  being  rescinded,  each 
^irty.  freeairom  i/fti^^'^ijjjJlitiHtK^iia,  may  enter  into  the  new 
SOeement.  It  most  be  concetled  uiai  ine  ongmai  agi'^etaient  ii 
still  in  part  at  least  imperformed  on  each  side,  may  be  rescinded 
tqr  mutual  consent;  "and,  if  the  oi^in&I  agreement  is  rescinded, 
a  new  agreement  made  thereafter  on  any  terms  to  which  the 
parties  assent  will  be  binding.  Therefore,  a  rescis«on  followed 
shortly  afterwards  by  a  new  ^;re«nent  in  regard  to  the  same  ^^ 
subjectr-matter,  would  create  the  legal  ob%ations  provided 
in  the  subsequent  ^reement.  It  must  further  be  conceded 
that  when  a  second  agreement  is  made  which  is  intended  by 
^  parties  as  a  substitution  for  the  origiaal  contract,  there 
ie  mutual  assent  to  the  rescission  of  the  earlier  agreement. 
But  calling  an  agreement  an  agre^nent  for  rescission  does 
not  do  away  with  the  necessity  of  consideration,"  and  when 
the  agreement  for  rescis^ou  is  coupled  with  a  further  agreement 
that  the  work  provided  for  in  the  earlier  ^reement  shall 
be  completed  and  that  the  other  party  shall  give  more  than 
he  originally  promised,  the  total  effect  of  the  second  agreement 
is  that  one  party  promises  to  do  exactly  what  he  had  previously 
bound  himself  to  do,  imd  the  other  party  promises  to  give 
an  additional  compensation  tha^for.  If  for  a  single  moment 
the  parties  were  &ee  from  the  earUer  contract  so  that  each 
of  them  could  refuse  to  enter  into  any  bargain  whatever  re- 
lating to  the  same  subject-matter,  a  subsequent  agreement  on 
ai^  terms  would  be  good."  The  situation  is  not  different 
from  that  existing  wh^«  one  subject  to  a  unilateral  obligation 
undertakes  instead  of  merely  performing  that  obligation  to  do- 
something  additional,'*  nor  indeed  from  that  where  one  subject 
to  no  liability  voluntarily  agrees  to  assume  one.*"   In  a  few  cases 

**See  it^ra,  $1826.  up;  secondly  a  new  one  was  made.    But 

"  See  infra,  i  1S29.  this  is  not  so.    What  was  done  was  all 

"In  Noble  c.  Watd,  L.  R.  1  Exeh.  done  at  oiice~-WBe  one  transactioD." 

117,  Bnunw^  B.,  sMd:  "It  is  attemp-  "  Steele  tr,  Syracuse  UniTaraity,  174 

ted  to  w  tiiat  what  took  idsoe  when  App.  D.  41,  160  N.  Y.  S.  3B. 

contract  C  was  made  was  twofold:  »Tode  b.  Mayer,  173  N.  Y.  App. 

fint  that  the  old  contracts  were  skven  D.  869,  ISO  N.  Y.  S.  116;  Carstena 
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a  distinction  has  been  taken  which,  however  equitable  it  m^ 
seem,  also  involves  faulty  reasoning.  It  is  hdd  in  these  cases  *' 
that  "where  the  party  refusing  to  complete  his  contract  does 
so  by  reason  of  some  imforeseen  and  substantial  difficulties 
in  the  performance  of  the  contract,  which  were  not  known 
or  anticipated  by  the  parties  when  the  contract  was  entered 
into,  and  which  cast  upon  him  an  additional  btmlen  not 
contemplated  by  the  parties,  and  the  opposite  party  promises 
him  extra  pay  or  benefits  if  he  will  complete  his  contract, 
and  he  so  promises,  the  promise  to  pay  is  supported  by  a 
valid  consideration."  The  difficulty  with  tiiis  si^^estion  is 
that  the  unknown  and  unanticipated  difficulties  do  not  excuse 
^  the  contractor  from  fulfilling  his  original  contract. '^  Accord- 
ingly in  acting  under  the  second  offer,  Ihe  contractor  is  merely 
doing  or  promising  to  do  something  which  at  the  time  he  was 
imder  obligation  to  do,  and  which  the  promisee  was  entitled 
to  receive.  In  any  case,  however,  if  tiie  terms  of  the  new 
agreonent  vary  the  character  of  the  work  which  the  contracts 
is  to  do,  there  is  sufficient  consideration  for  the  new  bargain. 
If  one  party  to  a  bilateral  contract  has  fully  performed,  a 
promise  of  additional  performance  by  him  made  in  order  to 
induce  the  otho*  puty  to  perform,  and  which  does  induce 
hirn  to  perform  is  even  more  clearly  without  consideration  than 
where  the  new  agreement  is  made  before  either  party  has 
fully  performed.^*  like  case  is  identical  in  principle  with  an 
agreement  in  consideration  of  the  payment  of  a  liquidated 
debt.*^    Similarly  a  promise  by  an  employer  or  an  employee 

Packing  Co.  v.  Lewis  C.  Troughton,  ian,  [1916]2K.  B.42;  JohnKingCo.  e. 

lac,  00  Wash.  196,  ISSPac.  758.  Louisville,  etc.,  R.  Co.,  131  Ky.  46, 1 14 

"  Linz  V.  Schuck,  106  Md.  220,  67  S.  W.  308,  116  S.  W.  1201,  and  i«oov- 

Atl.  286,  II  L.  R.  A.  {N.  8.)  789,  124  ery  could  be  had  on  a  quasi-contractual 

Am.   St.   Rep.   481;   King  v.   Duluth,  obligation    without    a    new    promise, 

etc.,  Ry.  Co.,  61  Minn.  482,  63  N.  W.  Howard    v.  Harvard    Congregational 

1105.     See  also  Grant  Marble  Co.  v.  Sots.,  223  Mass.  562,  112  N.  K  233. 

Abbot,  142  Wis.  279,  124  N.  W.  204,  See  iTifra,  {  1569. 
11  Mich.  L.  Rev.  434  (Ballaatine);  "Gaar  v.  Green,  6  N.  Dak.  48,  68 

17  Yale  L.  J.  470,  27  ib.  at  p.  373  (Cor-  N.  W.  318;  Schneider  v.  Heinsheimer, 

Wn).  55  N.  Y.  S.  630,  28  N.  Y.  Misc.  11. 

"  See  Seymour  v.  Hughes,  105  N.  Y.  llie  contrary  decision  of  Peck  d.  Requa, 

8.  249,  55  N.  Y.  Misc.  248.    If  they  do  13  Gray,  407,  is  opposed  hi  received 

there  is  no  difficulty  in  finding  aufiicient  doctrines  of  consideration. 
consideration,  Liston  v.  3.  8.  Carpath-  '*  See  aupra,  i  120. 
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under  a  subsisting  contract  to  do  more  or  take  less  than  that 
contract  reqtiires  is  invalid  unless  the  other  party  gives  or 
pft)mise8  to  give  something  citable  of  serving  as  consideration." 
And  a  promise  by  a  landlord  to  do  something  not  required 
by  the  lease  is  not  supported  by  the  tenant's  promiee  to  per- 
fonn  obligations  to  which  he  is  bound  by  the  lease.* 

§  131.  Whether  peifomunce  or  promise  to  perform  a  con- 
L  ^  tractoal  duty  previously  undertaken  with  a  third 
(    i.''         person  is  valid  consideration. 

It  is  clear  that  when  one  under  a  contractual  duty  to  another 
to  do  a  certain  act  performs  it  under  an  agreement  that  it  shall 
be  the  consideration  fen-  the  promise  of  a  third  person,  he 
incurs  no  l^al  detriment  since  he  previously  was  bound  to 
perform  that  very  act.  Further,-  if  instead  of  actually  per- 
forming, the  party  previously  boimd  promises  to  perform 
what  he  has  already  undertalnn,  his  promise  is  of  something 
which  is  no  detriment  for  him  to  perform.  It  is  true,  however, 
that  ihoi^  such  a  pCTformance  or  promise  may  not  involve 
a  detriment,  or  the  promise  of  a  detriment,  to  the  ohewho 
does  or  promises  to  do  ^e  act,  a  benefit  to  which  the  other 
party  to  the  baigam  was  noTpreviously  legallx.entitled  may  bp 
thereby  giveS  or  prOTmsedTiim.  This  type  of  case,  therefore, 
Beems  squarely  ioraise  the  question  whethevdetriment  given 
or  promised  by  the  promisee  is  the  sole  test  of  consideration, 
or  whetJier  benefit  received  from  the  other  party  is  equally 
effective.  In  Expand  it  has  been  settled  that  such  agreements 
are  valid  contracts. '^    In  the  United  States  the  great  weight 

*  Davis  e.  Mor^n,  117  Ga.  SOI,  43  to  {pve  the  employee  higher  wages  for 

S.  E.  732,  61  L.  R.  A.  148,  97  Am.  St.  the  remainiiig  period  of  the  subetBting 

Rep,  171;  Carpenter  v.  Taylor,  164  oontraot  wm  eupported  by  valid  oon- 

N.  Y.  171,  58  N.  E.  53;  Price  c  Pren  sideratioQ.     IVi^tgle    Waist    Co.    v. 

Pub.  Co.,  117  N.  Y.  App.  Div.  854,  Todd,  223  N.  Y.  27,  119  N.  E.  86, 
108  N.  Y.  Sum".  296;  Obrenti  t.  Wee-         "  Loth  v.  Harris,  76  N.  Y.  Misc.  505, 

enfdd,  103  N.  Y.  Misc.  664, 170  N.  Y.  136  N.  Y.  S.  663. 
8.  966;    HiDman  v.  Young,  64  Or.  "Shadwell  v.  Shadwell.  30  L.  J. 

73,  129  Fm.  124;  Froeaoan  v.  Morrow  C.  P.  (N.  S,)  145;  Sootaon  u.  Pegg,  6 

(Tei.   CSv.   App.),    156  8.  W.   284.  H.  &  N.  295;  Chichester  v.  Cobb,  14 

But  (riiCTs  the  employer  waa  ffven  a  L.  T.  Rep.    (N.   8.)  433;  Skeete  v. 

right  to  reittw  the  contract,  which  he  Silberberg,  11  T.  L.  Bep.  491.     The 

htd  not  previously  had,  an  undertaking  reaaoning  in    Shadwell    d.    Shadwell, 
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of  authority  is  opposed  to  the  validity  of  such  agreemeats, 
whether  tinilateral  or  bilateral  in  form."  Some  American 
cases,  however,  follow  the  F-ngliwh  decisions  and  hold  Hie 
second  agreement  valid.*" 


mipta,  is  unBatisfactory;  but  in  Sootoon 
p.  Fegg,  supra,  the  court  squaxely  rests 
the  deciHion  on  the  ground  that  the  de- 
fendant had  received  a  benefit.  Jones 
tf.  Waite,  5  Bing.  N.  C.  341,  a  decision 
of  the  Exchequer  Chamber  (afOrmed 
in  the  House  of  Lords,  9  CI.  &  F.  tOt), 
seems  not  to  have  been  cited  or  con- 
sidered in  Shsdwell  u.  Shadwell  and 
Scotoon  V.  Pegg.  Althou^  that  de- 
cision turned  on  a  different  point,  the 
language  and  reasoning  of  several  of  the 
judges  is  clear  authority  that  the  aeo- 
ond  agreement  is  invalid. 

"  JohnBOB^s-^AdaU-C— Salter's  Adm., 
33  Ala.  266  (bilateral);  (t^.  Humes  v. 
Decatur  L.  I.  Co.,  98  Ala.  461,  473, 
13  So.  368);  Ellison  b.  Water  Co.,  12 
Cal.  542,  553  (bilateral);  Havana  Press 
DriU  Co.  D.  Aahurst,  148  lU.  119,  35 
N.  E.  873  (promise  to  perform  exist- 
ing obligation  to  third  party  tto  valid 
consideration  for  license  to  use  patent) ; 
Peelman  d.  Peelman,  4  Ind.  612  (uni- 
lateral); Ford  p.  Gamsr,  15  Ind.  298 
(bi)ateral);  Reynolds  v.  Nugent,  25 
Ind.  328  (unilateral);  Ritenour  f. 
Mathews,  42  Ind.  7  (unilateral.  In 
this  case  the  promise  was  by  a  surety 
to  the  principal  debtor  in  consideration 
of  being  relieved  from  liability);  Har- 
ris V.  Cassady,  107  Ind.  158, 8  ]K.  E.  29 
(trilateral);  Brownlee  o.  Lowe,  117  Ind.^ 
420,  422,  20  N.  E.  301  (general  die-' 
turn);  Barringer  e.  Ryder,  llfl  Iowa, 
121,  93  N.  W.  56  (promise  to  perform 
obligation  to  a  third  person  held  in- 
sufficient consideration  for  a  convey- 
ance); Ford  u.  Crenshaw,  1  Litt.  (Ky.) 
68  (in  statement  of  facts  stated  as 
unilateral,  but  in  discussion  stated  as 
mutual  promises);  HoUoway's  As- 
signee 0.  Rudy,  22  Ky.  L.  Rep.  1406, 
60  8.  W.  650  (unilateral);  Schuler  v. 
Myton,  48  Kans.  282,  29  Pao.  163 


(unilateral,  but  dictum  that  a  bilateral 
contract  ^ao  would  be  invalid);  Put- 
nam v.  Woodbury,  68  Me.  68  (uncer- 
tain whether  unilateral  or  bilateral); 
Northwestern  Nat.  Bank  v.  Great  Falls 
Opera  House,  23  Mont.  1,  11,  57  Pac. 
440  (unilateral.  Previous  obligation 
was  as  a  fiduciary  for  a  third  penon); 
Gordon  p.  Gordon,  56  N.  H.  170  (prob- 
ably bilateral);  Vandrabilt  v.  Schreyer, 
91  N.  Y.  392  (probably  unilat^al); 
Seybolt  p.  New  York,  etc.,  R.  Co.,  OS 
N.  Y.  662,  47  Am.  Rep.  75  (biUt*ral); 
Robinson  «.  Jewett,  116  N.  Y.  40,  22 
N.  E.  224  (bilateral);  Arend  d.  Smith, 
151  N,  Y.  602,  45  N.  E.  872  (unilatr 
eral);  Alley  v.  Tyrek,  8  N.  Y.  App.  Div. 
60,  52,  40  N.  y1«s  *33  (uxulatewl); 
Petse  V.  Leary,  117-1*.  Y.  App.  Div. 
829, 102N.  Y.S.0eO(uniUte»l);Tede 
p.  Mayer,  173  N.  Y.  App.  D.  869, 
160  N.  Y.  8.  116  (probably  bilateral); 
Sherwin  e>.  Brighain,,3a-X>h.  St.  137 
(bilateral);  Honks  ii.  Barron,  95  Tenn, 
275,  32  S.  W.  195  (unilat«ral);  Ken- 
igaberga-  p.  Wit^ate,  31  Tex.  42 
(unilateral);  Cobb  v.  Cowdary,  40 
Vt.  26,  28  (dictum  as  to  both  unilat- 
eral and  bilateral);  Conti  v.  Johnson, 
91  Vt.  487,  100  Atl.  874  (uailatwal); 
Davenport  u.  Firat  Congr^ational 
Soc,  33Wifl.387(umUteKl).  Seeabo 
Mack  V.  Mack,  87  Neb.  819,  94  Neb. 
504,  128  N.  W.  627, 143  N.  W.  454, 31 
L.  R.  A.  (N.  S.)  441,  wha«  the  prom- 
ise of  a  wife  to  a  third  poson  to  cetuni 
to  her  husliand  was  held  insufScient 
consideration  unless  her  absence  from 
him  had  been  justifiable. 

**  Humes  v.  Decatur  Land  Improve- 
ment Co.,  9S  Ala.  461,  473,  13  So.  368 
(bilateral.  Recovery  allowable  only 
where  the  defendant  will  be  benefited 
by  plaintiff's  performance);  Hirsch  e. 
Chicago  Carpet  Co.,  82  III.  App.  234 
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The  ground  upon  which  the  Engliah  cases  are  rested  and 
that  on  which  such  American  decisions  as  follow  them  are  also  in 
the  main  rested,  la  that  the  performance  to  which  the  plaintiff 
had  been  bound  to  a  third  person  was  beneficial  to  the  de- 
fendant."   No  distinction  is  taken  in  the  cases,  English  or 


(unihtent);  Dotmdly  v.  Newbold,  94 
Md.  220,  60  At].  613  (unilateral); 
Abbott  V.  Doane,  103  Mass.  433,  40 
N.  E.  Ift7,  34  L.  R.  A.  33,  47  Am. 
St.  Rep.  46&,  (imbaU;  bilBt«ral); 
Swartsman  v.  Babcook,  218  Mass.  334, 
106  N.  E.  1022  {unilateral};  Bradky 
V.  (SenmaiT  Co.,  64  N.  J.  £q.  77,  53 
AtL  49;  Avimdale  Marble  Co.  v.  Wig- 
giiw,  12  P&.  Super.  677  (bilateral); 
Bend  B.  TTeahey,  Tpper  Can.,  37 
Q.  B.  300 — See^bo  Dajr  n.  Gardner, 
42  N.  J.  £q.  199,  203,  7  AH.  366. 

•In  ShadweU  n.^hadwell,  30  L.  J. 
C.  P.  (N.  S.)  146, 148, 149  (1860),  Erie, 
J.,  irtio  delivered  the  opinion  of  the 
majority  of  the  court  after  having 
first  sugBeeted  that  the  plaintiS  may  ■ 
have  incurred  a  detriment  at  his 
nikde's  request  in  pafcrnung  his  hh* 
gBgemKit  to  many,  by  fthft-ngiig  his 
position  relying  on  the  uncle's  proior 
ise,  added:  "Secondly,  do  these  facta 
show  a  benefit  dwived  from  the  plain- 
tiff to  the  uncle  at  his  request?  In  an- 
(weiing  again  in  the  affirmative,  I  am 
at  liberty  to  consider  the  relation  in 
which  ti>0  parties  stood,  and  the  in- 
toest  in  the  ^atut  of  the  nephew  whii^ 
the  unole  declares.  The  marriage  prj- 
maiily  affects  the  parties  thereto;  but 
in  Uie  second  degree  it  may  be  an  ob- 
ject of  interest  with  a  near  relative, 
and  ip  that  sense  a  benefit  to  him." 

Byles,  J.,  rested  his  dissent  mainly 
on  the  well-founded  objection  that  the 
pbin  tiff's  marriage  was  not  requested 
by  his  uncte  as  the  consideration  for 
his  promise,  but  also  said:  "Now,  the 
testator  in  the  case  before  the  court 
derived,  so  far  as  appears,  no  personal 
benefit  from  the  marriage." 

In  Sootaon  v.  Fegg,  6  H.  &  N.  295, 


299,  300  (ISei),  Martin,  B.,  aaid:  [The 
plea)  "is  bad  in  law  because  the  or- 
dinary rule  is,  that  any  act  done 
whereby  the  contracting  party  reodvcs- 
a  benefit  is  a  good  consideration  for  a 
promise  by  him,  .  .  .  The  defendant 
gets  a  benefit  by  the  delivery  of  the 
coals  to  him,  and  it  is  immaterial  that 
the  plaintiff  had  previously  contracted 
with    third    parties    to    deliver    their 

Wilde,  B.,  the  only  other  judge  de- 
livering an  opinion,  said,  Snd.  300: 
"  Here  the  defendant  who  was  a  stran- 
ger to  the  original  oontract,  induced 
the  plaintiffs  to  part  with  the  cargo, 
which  they  might  not  otherwise  have 
been  willing  to  do,  and  the  deliver; 
of  it  to  the  defendant  was  a  benefit  to 

In  Humes  v.  Decatur  Land  Imp. 
Co.,  98  Ala.  461,  473,  13  So.  368, 
the  court  said:  "In  the  case  of  Johnson, 
Admr.,  t'.  Sellers,  33  Ala.  266,  it  is  said, 
'a  promise  by  drfendant  to  plaintiff, 
made  to  induce  the  latter  to  comply 
with  an  existing  contract  between  him 
and  other  persons  is  without  considera- 
tion.' We  are  not  disposed  to  dqtart 
from  the  rule  as  here  stated,  but  we 
are  not  willing  to  ertend  it  so  that  if 
the  party  making  the  second  contract 
is  directly  interested  in  the  result,  and 
is  to  be  benefited,  he  cannot  employ 
the  same  party  for  the  protection  of 
bis  own  interest." 

In  Hirsch  v.  Chicago  Carpet  Co., 
82  111.  App.  234,  237,  the  court  gave 
as  its  reasons  for  upholdii^;  a  promise 
given  to  induce  performance  by  the 
plaintiff  of  a  oontract  with  the  Tivoli 
company  to  deliver  goods  to  it,  that 
they  "were  not  outside  parties  having 
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American,  between  actual  performaDce  and  a  promiae  to 
perform  an  existing  duty  in  respect  to  the  vatidity  of  the 
consideration."  Indeed,  in  many  of  the  cases  it  is  difficult 
to  be  certain  whether  the  ^reemeut  in  suit  was  bilateral  or 
unilateral  in  its  terms.  The  contention  for  tlie  validity  of 
the  agreements  in  question  is  strengthened  by  certain  decisions 
on  novations  which  though  they  do  not  expressly  discuss  the 
question  of  consideration,  nevertheless  involve  a  decision 
thereof.  If  C  conveys  property  to  A  as  the  conaderation  for 
A's  promise  to  C  to  p^  C's  debt  to  B,  and  thereafter  A 
promises  B  directly  to  pay  C's  debt  to  him  in  consideration 
of  a  promise  by  B  to  discharge  C  from  debt,  C  is  thereby 


DO  interest  in  the  mattu'.    Hey  were 
the  principal  officera  of  the  Tivoli 


In  DonneUy  v.  Newbold,  94  Md.  220, 
222,  GO  Atl.  613,  the  same  argument  ia 
used.  "The  fact  whitih  appears  on  the 
face  of  the  guaranty  that  the  appellee 
was  interested  in  the  land  which  was  to 
be  impraved  by  the  use  of  the  bricks 
conetituled  a  eoniideration  sufficient  to 
support  the  guaranty." 

In  Abbott  V.  Doane,  163  Mass.  433, 
40  N.  E.  197, 34  L.  R.  A.  33, 47  Am.  St. 
Rep.  40S,  the  court  said:  "If  A.  has  re- 
fused or  hesitated  to  perform  &n  agree- 
ment with  B.  and  ia  requested  to  do 
BO  by  C.  who  will  derive  a  benefit  from 
such  performance,  and  who  promiaea 
to  pay  hitn  a  certain  sum  therefor,  and 
A.  thereupon  undertakes  to  do  it,  the 
performance  by  A.  of  his  agreement  in 
consequence  of  such  request  and  prom- 
ise by  C.  is  a  good  consideration  to 
support  C's  promise." 

In  Day  v.  Gardner,  42  N.  J.  Eq.  199, 
203,  7  Atl.  365,  the  court  said:  "A  sub- 
stantial benefit  accrued  to  her  from  the 
payment  of  the  taxes  .  .  .  IThete 
was  no  personal  obligation  on  the  prom- 
isor to  pay  the  taxes]  but  if  a  personal 
liability  hod  existed,  the  duty  which 
such  liability  would  have  imposed 
would  have  beeo  a  duty  to  the  govern- 
ment which  was  entitled  to  the  taxes. 


and  not  to  the  mortgagee,  and  I  am 
not  prepared  to  say  that,  in  such  a 
condition  of  affairs,  the  collateral  bene- 
fit resulting  to  a  mortgagee  from  the 
payment  of  taxes,  which  were  entitled 
to  priority  in  payment  over  his  mort^ 
gage,  would  not  constitute  a  perfectly 
valid  consideration  for  such  a  con- 
tract ss  that  on  which  the  defense  in 
this  case  rests." 

In  Bradley  c.  Glenmary  Co.,  64 
N.  J.  £q.  77,  83,  53  Atl.  49,  the  same 
reason  is  given.  "The  reduction  of  the 
amount  due  on  the  first  mortgage  by 
the  payment  on  the  principal  of  92,000, 
with  all  arrears  of  interest,  thereby 
reducing  it  to  S7,000,  was  a  diiect  bene- 
fit to  the  complainant." 

In  Bond  p.  Treahey,  Upper  Can.  37 
Q.  B.  360,  365,  the  court  said:  "There 
con  be  no  doubt  that  the  performance 
of  an  act  which  a  peraon  has  agreed 
with  another  to  perform  is  a  good  con- 
sideratioD  to  support  a  contract  with 
a  third  person,  .if  the  latter  derives 
benefit  from  the  performance." 

"  A  single  exception  to  this  Btat». 
ment  may  be  found  in  Merridc  t>.  Gid- 
dings,  1  Mack.  (D.  C.)  394,  wha«  in 
an  elabora(«  dictum  the  court  relying 
on  Pollock  on  Contracts,  states  that  A 
new  bilateral  agreement  would  be 
valid  whereas  a  unilateral  agreement 
would  be  invaUd. 


§  131a  CONSIDERATION  285 

discharged  and  A  is  liable  to  B  instead.'^  Yet  it  is  clear  that 
A'e  agreement  with  B  is  bilateral  and  must  therefore  be  sup- 
ported by  consideration  on  each  side.  It  is  further  clear  that  A's 
promise  to  B  to  pay  him  C's  debt  is  a  promise  to  do  something 
which  A  had  already  legally  bound  himseK  to  do  by  his  con- 
tract with  C. 

§  ISla.  Th«  defendant  should  be  liable  if  the  consideration 
is  beneficial  to  him. 
The  whole  matter  of  promises  to  perform  a  contractual 
duty  to  a  third  person  has  been  the  subject  of  a  great  deal 
of  ai^oment  by  writers  on  the  law  of  contracts.'^  Most  of 
these  writers  have  summarily  assumed  detriment  given  or 
promised  to  be  the  sole  test  of  consideration,  but  difFerent 
application  ci  this  definition  has  been  made  to  the  facts.  Som^ 
writers  find  a  detriment  in  the  enterii^  into  a  new  obligation  ( 
to  a  third  person,  and,  therefore,  hold  the  second  ^reementl 
valid  if  bilateral  in  form,  tiiough  invahd  if  unilatoral.^*  The'' 
assumption,  however,  that  tiie  new  promise  of  the  old  duty 
imposes  a  new  obligation,  is  an  assumption  of  the  whole  point 
ia  issue.  Such  an  obhgation  is  imposed  if  the  agreement  has 
valid  confdderation  on  both  sides;  otherwise,  no  obligation 
is  imposed.  This  was  pointed  out  by  a  learned  writer,'^  who 
made  the  suggestion,  however,  that  a  promise  to  refrain  from 
a  mutual  rescission  of  the  agreement  with  the  other  party 
to  the  first  contract  was  implied  and  validated  the  second. 
It  may  be  granted  that  a  promise  not  to  rescind  the  earlier 
contract  would  serve  as  consideration  for  a  promise.  It  is 
doubtful  whether  merely  failing  to  rescind  would  be  sufficient 

"Bird  V.  Gammon,  3  Bing.  N.  C.  Summ.  Contracts,  |  84,  14  Harv.  L. 

S83;  Be  Tiines  Life  Assurance  Co.,,5  Rev.  496;  Professor  Ames,  12  Harv. 

Ch.  381;  £e  Medical  InvaUd,  eta.,  Co.,  L.  Rev.  515,    13  ibid.  29;   Professor 

6Ch.362;Bolfep.Flower,  L.  R.  1  P.C,  Beale,  17  Harv.  L.  Rev.  71;  the  present 

27;  McLaicn  u.  Hutchinson,  22  Gal.  writer— 8  Harv.  L.  Rev.  32,  27  ibid. 

187;  Bowen  t..  Kurts,  37  Iowa,  239;  603.    Professor  Corbin,  27  Yale  law 

lanedon  o.  Hu^ee,  107  Mass.  272;  J.  3e2. 

Snott  ■>.  H^lock,  la  Waah.  439,  47  "This  reasoning  is  supported  by  Sir 

tie.  S6S.  Frederick  Pollock  and  Professors  Lang- 

■•  Pdlock,  Contracts  (1st  ed.),  I6S;  dell  and  Beale. 

(SUi  ed.)  196;  Anson,  Contracts  (Ist  '  "Sir    William    Anson,    Contracts 

ed.),  80;  (12th    ed.)    108;    langdeU,  (1st  ed),  80. 
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without  proof  that  the  willingness  to  rescind  of  the  other 
party  to  the  contract  made  rescission  possible,  and,  therefore, 
refraining  from  it,  a  detriment.  But  the  great  difficulty  with 
the  theory  is  that  it  does  not  fit  the  facts.  It  m^  well  be  that 
one  of  the  parties  to  the  second  contract  is  not  aware  of  the 
existence  of  the  earlier  contract,  and,  in  any  event,  a  rescission 
of  the  earlier  contract  might  obviously  be  made  without 
liability  on  the  second  contract  if  the  performance  promised 
was  actually  carried  out.  If  that  be  done,  the  second  promisor 
cares  nothing  whether  the  origiDal  contract  remains  in  force 
or  is  abrogated. 

It  may,  however,  be  argued  that  though  performance  of 
the  prior  contract  be  not  a  good  consideration  because  unless 
it  appears  that  both  parties  to  that  contract  were  willing  to 
rescind,  no  detriment  to  the  promisee  can  be  found,  yet  a 
promise  of  such  performance  is  a  good  consideration  because, 
owing  to  the  jMjssibility  of  a  rescission  or  other  excuse  for 
not  carrying  out  the  prior  contract,  performance  of  the  second 
contract  when  the  time  for  pCTformance  comes  may  be  a 
detriment.  This  is  the  strongest  argument  that  can  be  made 
under  the  theory  of  detriment.  But  it  goes  too  far.  In 
every  case  where  the  promisor  is  already  bound  to  do  the 
thing  promised,  it  is  possible  that,  before  the  time  for  per^ 
formance  arrives,  the  earlier  bond  may  be  released  by  chMige 
in  the  law  or  otherwise.  The  truth  is  that  unless  the  parties 
themselves  have  in  mind  the  possible  discharge  of  the  earlier 
obligation  as  a  reason  for  the  later  agreement,  the  law  deals 
with  the  question,  and  as  a  practical  matter  must  deal  with 
the  question  on  the  supposition  that  the  obligations  binding 
the  parlies  to-day  will  continue  to  bind  Uiem."  Aside  from 
questions  of  logic,  however,  there  seems  no  practical  reason 
for  holding  invalid  the  agreement  of  a  contractor  with  a  third 
person  to  do  what  has  already  been  promised  if  there  is  no 
fraud  or  oppression  practiced  wliich  would  make  the  agree- 

**  TboB  if  A  promise  B  to  pay,  next  it  is  poflsible  that  by  next  week  it 

week,  SIO  which  A  already  owed  at  might  have  been  released  by  the  cied- 

tbe  time  of  the  promiae  in  return  for  a  iter  or  discharged  by  law,  ao  that  A'a 

promise  by  B,  it  is  dear,  under  the  performance  would  be  detrimental  to 

authorities,  that  no  valid  contract  has  him.    Illustrations  of  this  eort  might  be 

been  formed.     See  supra,  }  120.     Yet  multipiied. 
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ment  voidable  in  any  case.  A  rule  of  consideration,  there- 
fore, which  would  be  in  conformity  with  definitions  given  by 
the  courts  and  would  also  support  such  agreements  is  to  be 
perferred  over  a  rule  which  would  not.  Accordingly  the  teat 
not  exclusively  of  detriment  to  the  promisee,  but  allowing  bene- 
fit to  the  promisor  as  an  alternative  should  be  adopted. 

§  131b.  Analogous  but  distinguishable  cases. 

On  any  theory  of  consideratioa  it  is  to  be  noticed  that  if 
the  act,  the  performance  of  which,  or  the  promise  of  which, 
is  the  comrideration  for  the  new  agreement,  differs  in  any 
respect  from  the  act  which  the  double  contractor  was  under 
a  previous  obligation  to  perform,  the  second  agreement  is 
binding;  for  the  difference,  however  trifling,  is  enough  to 
make  the  new  performance  detrimental,  or  the  new  promise 
a  promise  of  somethii^  detrimental.  And  likewise  if  a  party 
to  a  contract  is  no  Iraiger  bound  to  fulfil  it  because  of  the 
default  of  his  co-contractor,  a  promise  by  the  injured  party 
to  complete  his  contract  or  tibie  actual  completion  of  it  is 
sufficient  consideration  to  support  a  promise  by  a  Uiird  person.*' 

It  is  further  to  be  noticed  that  though  a  promise  of  some- 
thing which  the  promisor  is  under  a  legal  duty  to  perform  can- 
not be  valid  consideratioa  for  a  counter-promise  if  the  test 
of  detriment  is  applied,  there  is  no  reason  why  such  a  promise 
abouM  not  itself  be  enforceable  if  supported  by  sufiicient  con- 
aderation.  Thus  if  A  is  under  contract  to  B  to  do  a  certain 
act,  and  G  gives  (not  merely  promises)  A  extra  compensation 
ia  return  for  a  promise  by  A  to  do  that  act,  A  has  on  any 
theory  made  a  binding  contract  with  C,  since  C  has  given 
valid  consideration  for  A's  promise,  and  it  is  not  necessary 
that  A's  promise  should  be  valid  consideration.  C  acted  under 
no  mistake  and  received  what  he  asked  for.  Moreover,  if  the 
agreement  between  A  and  C  was  bilateral,  thou^  the  ^reement 
vould  be  invalid  and  unenforceable  on  both  sides,  unless  bene- 
fit as  an  alternative  to  detriment  be  acc^ted  as  part  of  the 

"IkownlM  p.  Lowe,  117  Ind.  420,  *MiBo.  S27,  107  N.  ¥.  S.  122;  Cooper 
SON.  E.  301;  Unddy  v.  Kansas  City      &  FoUk  Works  t>.  Rosing,  85  N.  Y. 
Ry.  Co.,  162  Mo.  App.  221,  133  S.  W,      Misc.  409,  147  N.  Y  S.  241. 
380;  Sinkoviti  v.  Api^Uum,  56  N.  V. 
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definition  of  consideration,  yet,  if  C  nevertheless  perfonns  his 
promise  and  the  performance  is  accepted  by  A,  A's  promise 
then  becomes  binding  since  his  acceptance  of  p^onnance  in- 
volves a  receipt  of  valid  consideration  for  his  promise.  •* 

There  can  be  no  doubt  also  on  any  theory  of  consideration 
that  if  two  bilateral  agreements  are  simultaneously  entered 
into,  the  consideration  on  one  side  of  each  of  which  is  a  pronuse 
t^  the  same  person  to  do  the  same  thing,  the  condderatioD 
is  sufficient,  for  at  the  time  when  each  of  these  promises  is 
^ven  the  promisor  is  as  yet  under  no  legal  obligation  to  per- 
form the  act  promised.^  So  where  the  second  promisor  makes 
a  promise  to  the  earlier  contractors  jointly  that  if  they  will 
carry  out  their  contract  he  will  confer  a  benefit  on  one  or 
both  of  them,  the  performance  of  the  earlier  contract  is  a 
legal  detriment  to  the  promisees  as  well  as  a  benefit  to  the 
promisor.  For  though  neither  promisee  singly  had  a  right 
to  refrain  from  performwice  of  the  earlier  contract,  both  of 


>•  In  W&rd  K.  Goodrich,  34  Col.  369, 
82  Pac.  701,  the  court  eaid:  "While  it 
is  settled  that  the  promising  to  do,  or 
the  doing  of  that  which  the  promisor 
is  already  l^ally  bound  to  do,  does 
not  as  a  rule  constitute  con^deration 
for  a  reciprocal  promise,  or  support  a 
reciprocal  undertaking  given  by  the 
piomisee,  it  by  no  means  follows  that 
such  promise  may  not  be  enforced 
against  such  promisor  by  the  promi- 
see, although  its  enfrvcement  compels 
the  performance  of  that  which  was 
already  a  legal  obligation." 

In  Reynolds  r.  Jacobs,  10  N.  S. 
Wales  L.  R.  268,  the  plaintiff  and 
defendant  being  joint  judgment  debt- 
ors, the  defendant  pronuBed  to  settle 
the  claim,  the  plaintiff  agreeing  to 
lea7e  the  matter  to  him  and  later  to 
pay  haff  the  cost  of  settlement.  Ihe 
defendant  failed  to  keep  his  promise 
and  the  plaintiff's  property  was  levied 
on  and  a  baliff  put  in  house.  The  de- 
fendant was  held  liable  (though  his 
promise  it  will  be  observed  was  merely 
to  fulfil  his  legal  obligation  to  the  cred- 
itor) because  when  the  "agreement  was 


made  the  plaintiff  had  the  power  and 
the  right  to  pay  the  amount  and 
thereby  protect  himself,"  and  at  the 
request  of  the  defendant  the  plaintiff 
left  the  matter  to  him.  See  also  Bochr 
terle  v.  Saunders,  36  R.  I.  39,  8S  Atl. 
803. 

"  In  Petse  p.  Leary,  117  N.  Y.  App. 
Div.  829,  830,  102  N,  Y.  8.  960, 
the  court  said  in  referring  to  such  a 
case:  "If  the  making  of  the  contract 
by  the  plaintiff  with  the  corporation 
had  been  the  consideration  to  the  de- 
fendant for  the  making  of  the  contract 
by  htm  with  the  plaintiff,  or,  con- 
versely, if  the  plaintiff  had  been  in- 
duced to  enter  into  his  contract  with 
the  corporation  by  the  contract  of  the 
defendant  with  him,  there  would  be  a 
l^at  consideration." 

A  case  of  the  same  sort  is  Champ- 
lain  Construction  Co.  c.  O'Brien,  117 
Fed.  271,  where  the  defendant  in  order 
to  induce  bidders,  who  had  not  yet 
made  a  construction  contract  to  da 
so,  promised  an  additional  sum  if  the 
contractors  would  execute  the  contract 
which  was  under  u^ptiatioD. 
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them  jointly  had  such  a  right  and  their  refraining  frcnn  exercis- 
ing it  involved  a  detriment.*" 

§  132.  Peiformance  or  prombe  of  a  peifonnance  of  a  du^ 
imposed  by  law  is  not  valid  consideration. 

If  a  p'omisee  is  already  bound  by  official  duty  to  render  a 
service,  it  is  no  delriment  to  him,  and  no  benefit  (o  the  prom- 
isor, b^ond  what  the  law  requires  the  promisee  to  suffer  or  to 
give,  for  him  to  do  or  agree  to  do  the  service  on  request. 
Ihough  the  previous  legal  duty  does  not  run  to  the  promiaee 
under  the  later  ^reement,  it  runs  to  the  public  of  which  ihe 
I»x)misee  is  a  member,  and  as  such  he  has  a  right,  even  if  not 
one  enforceable  at  law,  to  the  performance  in  question.  There- 
fore no  Gcmtract  can  be  based  on  such  consideration.  This 
principle  is  applicable  whatever  the  character  of  the  official, 
whether  a  sheriff,  constable  or  police  officer,*'  an  inspector,**  a 
cusUMns  officer,*'  or  a  director  of  a  bank,**  a  district  attorney,** 


•^.Oeea-^Schweuer,  221  M.  Y. 
BI,  117  N.  B.  807,  X.  R.A.  1918  E, 
IDH.  In  thia  case  the  defendant 
kgreed  with  his  daughter  and  a  man  to 
whno  ahe  was  engaged,  that  after  thai 
mamage,  he  would  pay  a  certain  al' 
knranoe  to  the  dai^tcr.  The  oourt 
riiacnwea  the  various  autboritiee  on  the- 
genetal  question  of  the  auffidencj  of 
doing  what  the  promisee  is  bound  to  a 
Uiiid  pEToon  to  do  s 


"Witty  r.  Southern  Pac.  Co.,  76 
Fel  217;  Union  Pacific  R.  Co.  v. 
Bdek,  211  Fed.  099;  MorreU  t.  Quarles, 
35  Ala.  544,  648;  St.  Louis,  etc.,  Ry. 
Qo.  V.  Grafton,  SI  Ark.  504,  11  3.  W. 
703;  ChambeiB  k.  O^e,  117  Ark.  242, 
174  8.  W.  £32;  Lees  v.  Colgan,  120 
CU.  282,  52  Pac.  502;  Matter  of  Rus- 
•dl'B  Application,  51  Conn.  577,  50 
Am.  R^.  66;  Hogan  p.  Stoi^det,  179 
HL  16(^  53  N.  E.  604,  44  L.  R.  A.  809; 
Harden  v.  Souger,  66  Ind.  42,  48,  26 
Am.  Rep.  1;  Taft  d.  Hyatt  (Kans.), 
ISO  Pad.  213;  Thacker  e.  Smith,  ^'y^ 
Kans.  641,  175  Pac.  983;  Markiiifi  k 
Keedy,  8  Buah,  22;  Studley  ■>■  BaUard, 


169  Mass.  295,  47  N.  E.  1000,  61  Am. 
St.  Rep.  286;  HarUey  p.  Granrille,  214 
Mass.  38,  102  N.  £.  942;  Foley  v. 
Piatt,  105  Mich.  635,  63  N.  W.  520; 
Warner  n.  Grace,  14  Minn.  487;  Day 
v.  Putnam  Ins.  Co.,  16  Minn.  408; 
Bx  parU  Gore,  57  Miss.  251;  Kick  v. 
Merry,  23  Mo.  72,  66  Am.  Dec.  658; 
Thornton  v.  Missouri,  etc.,  Ry.  Co„  42 
Mo.  App.  68;  Ward  v.  Adams,  95  Neb. 
781,  146N.W.  960;  Hatch  V.  Mann,  15 
Wend.  44;  Gillmoie  o.  Lewis,  12  Ohio, 
•  281;  Smith  ».  Whildin.  10  Pa.  St.  39, 
49  Am.  Dec.  572;  Stamper  v.  Temple, 
6  Hump.  113,  44  Am.  Dec.  296;  Brown 
V.  Godfrey,  33  Vt.  120. 

"Brophy  v.  Marble,  118  Mass. 
648. 

••  Davits  V.  Bums,  5  Allen,  349. 

**  Stacy  p.  State  Bank  of  Illinois,  6 
lU.  91. 

"McCook  County  o.  Burstad,  30 
S.  Dak.  266,  138  N.  W.  303.  Taking 
proceedings  for  the  extradition  (d  a 
criminal  was  held  insufficient  con«dera- 
tion  for  a  promise  to  pay  costs  exacted 
from  the  complainant  by  the  district 
■ittomey. 
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or  other  official. **  But  if  the  official  upon  request  does, 
or  agrees  to  do  more  than  his  legal  duty  requires,  he  thereby 
gives  sufficient  consideration  to  support  a  promise.*^  The 
return  of  lost  articles  is  held  sufficient  consideration  for  a 
promise  of  reward,  thou^  doubtless  a  finder  is  und^  some 
legal  duty,  if  not  to  return  what  he  has  found,  at  least  to 
allow  the  owner  to  come  and  get  it.^  The  same  principles 
are  applicable  to  other  promises  than  those  of  rewards  and 
where  other  legal  duties  than  those  of  officials  are  involved. 
An  agreement  by  a  common  carrier,  therefore,  to  fulfil  obliga- 
tions imposed  on  it  by  law,  as  to  carry  a  m^  clerk,*  or  to 
fence  its  right-of-way,^  or  to  allow  the  construction  of  a  sewer 
under  its  track  on  the  city  streets,"  to  n'ftJTitfft'"  or  repair  its 
bridges  and  the  approaches  thereto,^'  is  not  sufficient  con- 
sideration for  a  promise  to  the  carrier,  when  the  existing  law 
requires  the  carrier  to  do  or  permit  these  things.    Similarly 


**  Writiiig  peraonal  letten  for  mem- 
bem  of  the  AeeeiDbly  vu  held  to  be 
port  of  Uie  duty  of  Aaaembly  etenog- 
nphen  utd  therefore  writinft  such  let- 
ters would  BOt  Hupport  a  promise  by  an 
individual  member  to  pay  therefor. 
Temple  p.  Brooki,  165  N.  Y.  App.  Div. 
661,  151  N.  Y.  S.  490. 

"  England  0.  Davidnon,  II  A.  i.  E. 
8£6;  Union  Padfio  R.  Co.  «.  Beldc,  21t 
Fed.  699;  Morrdl  v.  Quarlee,  35  AlaJ 
S44;  Ch&mben  v.  Ogle,  117  Ark.  242, 
174  S.  W.  532;  Harria  v.  More,  70  Cal.; 
S02,  11  Fac.  780;  Hayden  «.  Souger, 
66  Ind.  42,  26  Am.  Rep.  I;  Bronnen- 
berg  r.  Cobum,  110  Ind.  169,  II  N.  £. 
29;  Manh  v.  Wells,  Pa^o  &  Co.,  88 
Kan.  538,  120  Pac.  168,  43  L.  E.  A. 
(N.  S.)  133;  Elkina  v.  Board,  91  Kan. 
618,  120  I^.  642,  138  Pac.  578,  51 
L.  R.  A.  (N.  S.)  638,  Ann.  Cas.  1915  D, 
267;  Smith  d.  Penner,  102  Kan.  S30, 
172  Pac.  514,  L.  R.  A.  1918  E,  348; 
Trundle  v.  Riley,  17  B.  Mod.  396; 
Pilie  0.  New  Orleans,  19  La.  Ann.  274; 
Studley  v.  Ballard,  169  Mass.  29S, 
47  N.  E.  1000,  61  Am.  St.  Rep.  286; 
Hartley  0.  Gmnville,  216  Mass.  38, 
102  N.  E.  942;  Foti^rthe  v.  Mumane, 


113  Minn.  181,  129  N.  W.  134;  Smith 
ir.  Vernon  County,  188  Mo.  501,  87 
S.  W.  949,  70  L.  R.  A.  59;  Gregg  v. 
Pierce,  53  Barb.  387;  McCandl^  e. 
All^eny,  etc.,  Co.,  162  P&.  139,  25 
Atl.  579;  Texas  Cotton-Prctt,  etc.,  Co. 
B.  MerehanU'  Piro  Co.,  64  Tex.  319, 
38  Am.  Rep.  627;  Davis  v.  Munson,  43 
Vt.  676, 5  Am.  Rep.  315;  Reif  o.  Paige, 
66  Wis.  496, 13  N.  W.  473, 42  Am.  Rep. 
731;Kinnv.  First  Nat.  Bank,  llSV^ts. 
637,  95  N.  W.  960,  09  Am.  St.  Rep. 
1012.  See  also  Bent  D.  Wakefield  Bai^ 
4  C.  P.  D.  1;  L(Mig  0.  NeviUe,  36  Cal. 
4S5,  05  Am.  Dec.  109;  Marsh  v.  Gold, 
2  Pick.  285;  Commonwealth  v.  Vaa- 
dyke,  57  Pa,  34.  Compare  Hatch  v. 
Mann,  15  Wend.  44;  Tobin  v.  McComb 
(Tex.  CiT.  App.),  156  S.  W.  237. 

"  Berthiaume  t>.  Doe,  22  Cal.  App. 
78,  133  Pac.  515. 

"Seybolt  V.  New  York,  L.  E.  A  W. 
R.  Co.,  95  N.  Y.  562,  47  Am.  Rep.  76. 

"  Shortle  e.  Terrc  Haute  4 1.  R.  Co., 
131  Ind.  338,  30  N.  E.  1084.  . 

*>  Kansas  City,  St.  J.,  etc.,  Ry.  Co.  o. 
Morley,  45  Mo.  App.  304. 

"  Newton  v.  Chicago,  etc.,  Ry.  Oo^ 
66  Iowa,  422. 
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as  a  commcHi  carrier  is  under  legal  obligation  to  carry  goods 
tendered  for  transportation  with  full  common-law  liability  at 
the  legal  rate  of  compensation  for  such  service,  a  promise  by 
the  carrier  to  tran^Kirt  for  that  rate  of  compensation,  is  not 
sufficient  consideration  for  a  counter-promise  by  the  shipper 
agreeing  to  a  limitation  of  the  carrier's  common-law  liability.^* 
But  it  is  not  necessary  that  the  consideration  for  an  agree- 
ment limiting  liability  be  separate  and  independent.  A  reduced 
rate  will  support  the  whole  agreement  to  carry  with  limited 
liability. '*  So  a  promise  in  consideration  of  attendance  at 
comt  by  a  witness  bound  to  appear,"^  or  in  consideration  of 
support  of  a  child  by  its  parent,**  or  of  support  of  a  pauper 
by  a  township  boimd  to  support  him,"  or  of  obedience  by  a 
ward  to  his  guardian,*'  is  invalid  for  want  of  sufficient  con- 
dderation.  A  promise  by  an  executw  to  comply  with  his 
legal  duties,**  the  reeognation  of  a  trustee  who  is  a  defaulter 
and  therefore  bound  to  reGogn,*"  the  release  of  a  mortgage  after 
the  debt  has  been  p^d,**  are  likewise  insufficient  to  support 
a  promise.*^  As  everybody  is  under  a  l^al  duty  not  to  commit 
a  tort,  returning  property  to  its  owner,  or  otherwise  refraining 

**  Illinois  Central  R.  Co.  D.InsuraDoe  48  L.  Ed.  1067,  aod.Bee  eaeee  in  the 

Co.,  79  Min.  114,  30  So.  43;  KeUer-  preceding  note, 

man  n.  Kansaa  City,  etc.,  R.  Co.,  136  "  WiUJB  v.  Peckham,  I  Br.  &  B.  515. 

Mo.  177,  34  8.  W,  41,  37  S.  W.  828;  "  Crowhutat  r.  Uverack,  8  Ex.  208; 

Vud  p.  MisBouri  Foe.  Ry.  Co.,  168  Poetker  t.  Lowry,  25  Col.  App.  61Q, 

Ho.  226,  68  8.  W.  28;  Wilson  v.  Mo.  144  Pac.  981;  Nine  t>.  St&rr,  SOreg.  49. 

Pm.  Ry.  Co.,  66  Mo.  App.  388;  Bis-  "  Wimer  o.  Worth  Township,   104 

■dl  s.  New  York  Central  R.  Co.,  25  I^.  817. 

N.  Y.  442,  82  Am.  Deo.  369;  Ndaon  o.  •>  Keith  o.  Miles,  39  Mis.  442,  77 

Hudson  River  R  Co.,  48  N.  Y.  498;  Am.  Dec.  6S5. 

Gardner  v.  Southern  R.  Co.,  127  N.  C.  "  SuUivan  ».  Sullivan,  99  Cal.  187, 

2S3,  37  S.  E.  328;  Lousiville  &  N.  R.  33  Fac.  862;  Orr  ■>.  Sanford,  74  Mo. 

Co.  p.  Gilbert,  88  Tenn.  430,  12  S.  W.  App.  187. 

1018,  7  L.  R.  A.  162;  Miasouri,  etc.,  ••  Withers  v.  Ewing,  40  Ohio  St.  400. 

Ry.  Co.  p.  Darlington  O^ex.  Qv.  App.},  *>  Chilson  v.  Bank,  9  No.  Dak.  96, 

40  a.  W.  650;  Berry  b.  West  Virpnia,  81  N.  W.  33;  Jones  v.  Rialey,  91  Tex.  1, 

etc,  R.  Co.,  44  W.  Va.  638, 30  8.  E.  143,  32  S.  W.  1027. 

67  Am.  St.  Rep.  781;  Schaller  n.  Chi-  "In  Day  v.  Gardner,  42  N.  J.  Eq. 

ago,  etc.,  Ry.  Co.,  97  Wis.  31,  71  N.  199, 203, 7  Atl.  365,  it  is,  however,  held 

V.  1042.  that  the  discharge  of  taxes  is  sufficient 

"Can  V.  Texas  &  P.  R.  Co.,  194  consideration  to  support  a  promise  by 

U.  8.  427,  48  L.  Ed.  1053;  Chornock  one  interested  in  having  the  payment 

t.  Texas  &  P.  R  Co.,  194  U.  8.  432,  made. 
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from  a  tort  is  not  a  sufficient  consideration.'*  The  only 
qualification  that  must  be  borne  in  mind  in  connection  with 
this  matter,  is  that  if  there  is  reasonable  doubt  and  honest 
belief  that  a  certain  cl^m  is  not  tortious,  forbearuice  of  the 
claim  will  be  a  sufBcient  consideration  although  in  fact  the 
exercise  of  the  claim  would  have  involved  the  commission 
of  a  tort." 

§  133.  Performance  or  promtee  of  perfonnaace  of  an  act 

which  tiie  law  holds  the  promisee  bound  to  do,  Is  no 

valid  consideration  though  fhe  law  provides  no 

means  for  tiie  enforcement  of  the  legal  duty. 

There  are  certain  duties  for  the  breach  of  which  the  law 

provides  no  remedy;  but  which  it,  nevertheless,  recognizes 

BO  far  as  to  invalidate  any  ^;reement  in  contravention  of  them, 

and  perh^ffi  so  far  as  to  r^ard  the  performance  of  the  duty, 

no  legal  detriment  to  one  party  or  bw^t  to  the  other.    Mai^ 

agreements  are  not  enforced  because  opposed  to  public  policy, 

though  contemplating  a  violation  only  of  a  duty  to  which  the 

law  attaches  no  sanction.*"    So  the  performance  of  such  a  duty 

may  be  regarded  by  the  law  as  no  sufficient  consideration. 

Thus  the  promise  of  a  wife  who  had  left  her  husband  without 

cause,  to  return  was  held   insufficient   consideration   for  a 

counter-promise,**  as  was  a  wife's  care,  nursing  and  attendance 

on  her  husband  while  he  was  sick.*^   But  since  public  poUcy  does 


"  Cowpcr  o.  Great,  7  M.  A  W.  633; 
Muiigault  D.  Waid,  123  Fed.  707: 
Mswachuaetta  Mut.  Life  Ina.  Co.  e. 
Green,  185  Mass.  306,  70  N.  E. 
Conover  v.  StiUweli;  34  N,  J.  L.  54; 


for  a  promise  by  the  seller,  thouj^  the 
seller  had  the  legal  right  to  reclaim 
posseaBion  oo  account  of  the  default. 

**  See  infra,  S  135. 

"See  ii^ro,  {{  1628  et  Mq- 


Crosby  v.  Wood,  6  N.  Y.  369;  Tolhunrt  "  Miller  v.  Miller,  78  Iowa,  177,  35 

V.  Poweta,  133  N.  Y.  460,  31  N.  E.  326^  N.  W.  464,  16  Am.  St.  Rep.  431.    But 

Marcus  c.  Mayer,  147  N.  Y.  S.  873;  if  owing  to  the  huaband'a  misconduct 

Fink  V.  Smith,  170  Fa.  124,  32  Atl.  the  wife  waa  not  bound  to  return,  her 

566,  50  Am.  St.  Rep.  750;  Emy  r.  doing  so   is  sufficient  oonsidaiktioQ. 

Saucr,  234  Pa.  330,  83  AU.  205.    Com-  Mack  t.    Mack,  87    Neb.   819,    128 

pare    Rogeni    Development    Co.    0.  N.  W.  527,  31  L.  R.  A.  (N.  S.)  441, 

Southern  California  Investment  Co.,  94  Neb.  504,  143  N.  W.  454.   As  to  the 

159  Cal.  735,  115  Pac.  934,  35  L.  R.  A.  public  pohcy  of  such  agreonents,  see 

{N.  S.)   543,  where  the  surrender  of  infra,   S  1744. 

real  estate  in  pomesedon  of  a  default-  "  Fozworthy  v.  Adams,  139  Ky.  408, 

ing  buyer  was  hdd  valid  consideration  121 S.  W.  381,  27  L.  R.  A.  (N.  S.)  308. 
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not  require  such  severe  treatment  of  those  who  seek  to  make 
bargajns  based  on  perfonnance  of  a  moral  duty  as  a  considera- 
tion, as  for  those  who  enter  into  bai^ains  to  violate  such  a 
duty,  courts  have  not  been  so  strict  in  denying  the  vaUdity 
of  consid^ation  where  a  moral  duty  was  performed,  as  they 
have  in  holding  agreements  invaUd  as  against  pubUc  poUcy 
wlia«  they  contemplated  a  violation  of  the  same  duty.  Thus 
m  agreement  to  get  drunk  would  doubtless  be  against  pubUc 
policy,  but  an  agreement  to  refrain  from  doing  so  would  be  . 
su£Scieait  consideration  for  a  counter-pronuse.**  And  the  same 
may  be  said  of  most  other  merely  moral  duties." 

S  134.  Consideration  void  bx  part. 

It  is  no  objection  to  the  sufficiency  of  consideration  that 
much  of  what  was  requested  and  given  as  such  would  be 
insufficient  to  support  a  contract.  If  a  legal  detriment  to  the 
promisee  or  benefit  to  the  promisor  is  given,  the  consideration 
is  valid  thoi^h  much  also  was  requested  and  given  which 
was  neither  detrimental  to  the  one,  nor  beneficial  to  the 
other.™  It  should  be  observed,  however,  that  though  a  portion 
of  the  consideration  requested  would  be  in  itself  of  no  validity 
as  consideration  to  support  a  promise,  that  portion  must 
nevertheless  be  given  in  order  to  create  a  contract,  otherwise 
mutual  assent  would  be  lacking.  If  A  says  to  B,  I  will  give  you 
a  horse  if  you  will  pay  the  debt  you  owe  me  and  do  a  specified 
piece  of  work,  B's  payment  of  the  debt  is  of  no  vaUdity  in 
itself  as  consideration,  but  mutual  assent  would  t>e  lacking 
unless  the  debt  was  paid  as  well  as  the  specified  work  done. 
Coodderation  which  is  merely  void  or  invaUd  must  be  dis- 
tinguished from  consideration  which  is  positively  illegal. 
If  ctmsideration  is  even  partially  illegal  the  whole  agreement 

"Talbott   V.  Stemmoiis'  Ex'r,    89  Bep.  124;  Dunton  f.  DuntOQ,  18  Vic. 

By.  222,  12  S.W.  297,  25  Am.  St.  Rep.  L.  Rep.  114,  134. 

S31;  Uodtdl  «.  Rokea,  60  Ma.  249,  21  "  Brodbume     v.     Bradbume,     Cro. 

Am.  R^.  395.     See  aim  Eamer  c.  Elii.  149;  King  v.  Sears,  2  C.  M.  &  R. 

adway,    124   N.  Y.  538,  27  N.  E.  4S;  Ensign  v.  Coffelt,  102  Ark.  568, 

256,  12  L.  R.  A.  463,  21  Am.  St.  Rep.  145  S.  W.  231;  Cobb  v.  Cowdery,  40 

693.  Vt.  25,  94  Am.  Deo.  370;  Hidlon  v. 

"  Jninieeon  a.  Renwick,  17  Vic.  L.  Davie,  51  Vt.  457. 
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is  tainted  unless  the  legal  portion  of  the  agreement  is  sererable.'' 
Somewhat  analogous  to  consideration  void  in  part  is  the 
case  of  a  promise  based  partly  on  moral  oblation  w  motive 
of  generosity,  as  where  a  sum  is  promised  in  return  for  past 
as  well  as  prraoit  consideration;  or  partly  in  return  for  servicee 
and,  confessedly,  partly  as  a  gift.  If  one  undivided  sum  ia 
thus  promised,  the  promise  is  supported  by  valid  conaderar 
tion." 

$136.  Forbearance  or  iffomise  of  forbearance  as  considera- 
tion. 
The  early  English  law  apparently  made  no  distinction  in 
r^ard  to  the  sufficiency  of  a  claim  which  the  claimant  forbore 
to  prosecute,  or  promised  to  ftu'bear  to  prosecute,  as  the  con- 
sideration of  a  promise,  other  than  the  broad  distinction  be- 
tween good  and  bad  claims.  The  forbearance  or  promise  to 
forbear  to  proeecute  an  unfounded  cl^m  was  insuffideut  con- 
sideration.^' Such  decisions  necessarily  involve  the  principle 
that  the  forbearance  to  prosecute  an  unfounded  claim  is  no 
legal  detriment.  It  is  obvious  that  a  claimant  whether  his 
claim  is  well  or  ill  founded,  has  the  actual  power  to  prosecute 
his  claim  at  law,  but  in  spite  of  this  power  he  was  regarded 
by  the  law  as  under  a  duty  of  imperfect  obligation  to  refrain 
from  prosecuting  an  action  if  his  claim  was  unfounded.    In  the 

*>  In  Cobb  ti.  Cowdery,  40  Vt.  26,  28,  lio  policy  ia  as  invalid  u  if  the  pronUBe 

94  Am.  Dec.  370,  the  court  nfera  to  were  parol. 

"The  genwal   principle  .  .  .  that   if  See  infra,  1 1780. 

part  of  a  oontdderation  be  merely  void,  "  Parke,  etc.,  Co.  ir.  San  Frandsoo 

the  contract  may  be  supported  by  the  Bridge  Co.,  145  Cal.  534,  78  Fac.  1065; 

rendue  of  the  consideration,  if  good  Irwin  r.  Locke,  20  Colo.  148,  36  Fac. 

per  te;  Bradburne  v.  Bradbume,  Cro.  898;  Fislc,  etc.,  Co.  v.  Beed,  33  Colo. 

EUs.  149;  'HjKUle'a  Case,  Cro.  Elii.  506, 77  Fac.  240;  Reisler  n.  Silbaminta, 

768;  Criip  o.  Gamel,  Cio.  Jac.   128;  09  N.  Y.  App.  Div.  131,  90  N.  Y.  8. 

but  if  any  part  of  a  consideration  be  967;  FoxWorthy  «.  Adams,  136  Ky.  403, 

iilegal,  it  vitiates  the  whole.    Feather-  124  S.  W.  381,  27  L.  R.  A.  (N.  S.)  308. 

Bton  tr.  Hutchinson,  Cro.  Elii.   199;  See  al«o  iirfra,  f  141. 

Bridge  r>.  Cage,  Cro.  Jac.  103;  Scott  ■>.  *'  Barnard  d.  Simons,  1  RoUq'b  Abr. 

Gihnore,  3  Taunt.  226;  Woodruff  v.  26,  pi.  39,  Loyd  ir.  Lee,  1  Strange,  M; 

Binman,  llVt.  S92;2Saund.  R.  (Fat-  Jones  «.  Aahbumham,  4  East,   456. 

teson  &  Wms.  ed.),  136,  n.  2."    So  a  Other  early  decisions  holding  forbeaf- 

coTenant  under  seal  based  on  conmdera-  ance  of  a  groundless  claim  insufficient 

tion  which  is  illegal  or  opposed  to  pub-  consideration  are  collected  in  12  Harv. 
L.  Bev.  517,  n.  2. 
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early  part  of  the  nineteenth  century  an  advance  was  made 
from  the  poeltton  of  the  earlier  auUioritiee,  and  it  was  held 
titat  fOTbearance  to  prosecute  a  suit  which  had  been  already 
instituted  was  sufficient  consideration  without  inquiring 
whether  the  suit  would  have  been  successful  or  not.^^  The 
case  is  ordinarily  cited  for  the  proposition  that  forbearance 
of  a  doubtful  clfldm  is  good  consideration.  Such  a  rule  neces- 
sarily implies  that  a  cUumant  whose  claim  is  doubtful,  whether 
in  fact  or  law,  has  a  right  recognized  by  law  to  continue  a 
prosecution  which  has  been  begun;  and  probably  at  the  present 
time  every  court  would  admit  this  to  be  true,  and  hold  further 
that^rbearance  or  a  prtHnise  to  forbear  suit  upon  a  doubtful 
claim  b  sufficient  considerationV^hether  suit  has  or  has  not 
previously  b^un.^'  ^Vhat  consututes  a  doubtful  claim  within 
the  meaning  of  this  rule,  however,  is  not  always  easily  defined. 
The  most  recent  T^gliah  cases  have  gone  still  fiu*ther  and 
held  that  if  a  claim  is  honestly  asserted  and  is  "reasonable" 
or  is  "not  vexatious  and  frivolous,"  the  forbearance  or  the 
promise  of  forbearance  to  prosecute  the  claim  is  valid  con- 
adcration.^  It  is  sometimes  supposed  that  the  test  is  made 
to  depend  wholly  on  the  honesty  of  the  claimant,  but  the 
decisions  aeexo.  also  to  require  something  of  reasonableness 
in  the  cl^m.  Whether  the  test  of  reasonableness  is  based 
cm  the  intelligence  of  the  claimant  himself,  who  may  be  an 
ignorant  person  witii  no  knowledge  of  law,  and  Uttle  sense 
as  to  facta,  is  not  so  clear,  but  probably  the  claim  forborne 
must  be  natiier  absurd  in  fact  from  the  standpoint  of  a  reason- 
able man  in  the  position  of  the  claimant,  nor,  obviously  un- 
founded in  law  to  one  who  has  an  elementary  knowledge  of  l^al 
principles."    Whatever  the  rule  may  be  in  this  respect  there  is 

'*  jamyidm  V.  Datallfe.  5  B.  &  Aid.  oourt  in  spealoDg  of  a  oompiomise  of  a 

117.  writtea  contract  said  if  the  appellant 

"8«e  eaaa  cited  v^ra,  n.  78,  79.  in  good  faith  was   contending  for  a 

'CcmA  d.  Wri^t,  1  B.  ft  S.  669;  oonstnietion  "which  might  reasonably 

C»l)|||j^  »    Biaehq&heim,   L.   R.  6  be  contended  for  by  one  not  vereed  in 

Q.  B.  449;  MHa  v.  New  Zealand  Al-  the  law,"  the  surrender  of  bis  clum 

lud  &t  Co.,  32  Ch.  D.  266;  Hoi-  would  be  sufficient  consideration.  Ook- 

mtthf  Urban  Council  p.  Bolworthy  ford  e,  Borelli,  20  W.  Rep.  116,  perhaps 

Rml  Council,  llQOT]  2  Ch.  62,  goes   farthest  in  sustaining   forbear. 

"  In  N^ibacher  v.  Perry,  S7  Ind.  ance  or  compromise  as  good  oooBden^ 

App.  362;  lOS  N.  K  806,  however,  the  tioo  wben  a  daim  is  honestly  made 
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no  difficulty  in  findii^  sufficient  consideration.  The  funda- 
mental question  is  when  does  the  law  hold  that  a  man  has  not 
merely  the  power  but  the  right  to  assert  and  attempt  to  enforce 
a  cl^m.  If  he  has  a  ri^t  to  attempt  to  enforce  a  frivolous 
claim,  provided  h^  intelligence  is  so  moderate  that  he  can 
do  so  in  good  faith,  forbearance  to  exercise  the  right  is  sufficient 
consideration.  If  the  law  here  as  generally  imposes  the  standard 
of  reasonableness  and  regards  it  as  improper  though  not  action- 


in  spite  of  the  foct  that  the  claim 
is  obvioudy  abBurd.  The  plaintiff  in 
that  caae  had  gone  through  a  marriage 
ceremoay  with  her  uncle  who  had  at 
the  time  a  wife  Uving,  though  thia  was 
not  known  to  the  plaintiff.  The  mai^ 
riage,  therefore,  was  void,  both  bo- 
cauae  it  was  bigamous  and  was  within 
the  forbidden  d^reea  of  relationship. 
After  the  death  of  the  UDcIe  a  cltum 
against  his  estate  waa  made  by  the 
plaintiff.  At  a  family  conclave  it  was 
agreed  that  the  plaintiff  should  have 
one-third  in  consideratioa  of  her  for- 
bearing to  assert  a  claim.  The  jury 
found  that  the  plaintiff  when  she  made 
this  agreement  believed  herself  to  be 
the  widow  of  the  deceased.  The  court 
sustained  a  verdict  for  the  pluntiff, 
saying  in  a  brief  opinion  that  they  were 
unable  to  distinguish  the  case  from  Cal- 
lisber  v.  Bischoffeheim,  L.  R.  5  Q.  B. 
449.  In  that  case,  however,  the  facte 
did  not  show  as  they  did  in  Ockford  v. 
Barelli,  that  however  honest  the  claim, 
it  was  wholly  absurd;  and  the  facts 
which  made  it  so  could  not  have  been 
serioualy  disputed.  Cf.  with  Ockford 
f.  Barelli,  Moore  d.  Moore,  2&5  Fed. 
497  (C.  C.  A.). 

In  Miles  v.  New  Zealand  Alford  £^. 
Co.,  32  Ch.  D.  266,  291,  Lord  Bowen 
said:  "I  think,  therefore,  that  the 
reality  of  the  claim  which  is  given  up 
roust  be  measured,  not  by  the  state  of 
the  Uw  as  it  is  ultimately  discovered  to 
be,  but  by  the  state  of  the  knowledge 
of  the  person  who  at  the  time  has  to 
judge  and  make  the  oonoession."    But 


later,  in  the  same  ofonion,  he  says: 
"When  the  Master  of  the  Rolls  in  Bx 
parte  Banner,  L.  R.  17  Ch.  D.  480, 
says  he  doubts,  if  there  was  really  and 
obviously  no  cause  of  action,  whether 
the  belief  of  the  parties  that  there  was, 
would  be  sufficient  ground  for  a  oom- 
promise,  I  agree  if  by  that  he  means 
there  must  be  a  real  cause  of  action, — 
that  is  to  say,  one  that  is  bona  fide  and 
not  frivolous  ,or  vexatious;  but  I  do 
not  agree  if  he  means  by  a  real  cause 
of  action  which  commenda  itself  to  the 
ultimate  reasoning  of  the  tribunal 
which  has  to  consider  and  determine 
the  case." 

The  latter  extract  apparently  indi- 
cates that  some  degree  of  reasonable- 
ness besides  the  plaintiff's  honesty  is 
necessary.  In  Blount  v.  Dillaway,  199 
Mass.  33,  85  N.  E.  477,  17  L.  R.  A. 
(N.  S.)  1036,  the  court  held  that  it  waa 
not  necessary  for  a  plaintiff  who  had 
received  a  promise  in  coDsideration  of 
forbearing  to  contest  a  will  to  show 
that  she  had  reasonable  cause  to 
believe  that  she  had  some  fair  chance 
of  succeeding  in  the  contest.  The 
court,  however,  considered  somewhat 
the  facts  of  the  case,  and  held  that  the 
claim  could  not  be  considered  vexatious 
or  frivolous.  In  Neikiric  o.  Willinma 
81  W.  Va.  658,  94  S.  E.  947,  L.  R.  A. 
1918  F,  665,  a  promise  to  pay  for  the 
cancfjlation  of  a  life  insurance  policy, 
when  the  promisor  was  under  no  lit^ 
bility  to  pay  the  premiiuns  waa  held 
unenforceable. 
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able  to  attempt  the  enforcem^t  of  an  obviously  unreason- 
able or  frivolous  claim,  irrespective  of  the  claimant's  good 
faith,  surrender  of  such  a  c\aSm  will  never  be  sufiScient  con- 
sideration. 

In  the  United  States  many  deciuouB  were  roidered,  while 
the  test  applied  in  England  was  still  tJie  doubtfulness  of  the 
clfum  forborne.  Whether  all  jurisdictions  whose  courts  have 
made  such  decidons  would  now  be  disposed  to  follow  the  more 
liberal  modem  'Pingli«1i  doctrine,  is  not  perfectly  clear,  but  in 
many  jurisdictions  at  least  a  di^>oeition  has  been  shown  to  do  so 
and  to  make  the  test  the  honesty  of  the  claimant,  provided  the 
invalidity  of  the  claim  in  law  or  fact  is  not  perfectly  ob- 
vious.™ On  the  other  hand,  many  courts  lay  down  the  older 
rule  without  qualification,  that  the  claim  forborne  must  be 

"TJmon  Bulk  t>.  Geaiy,  5  Pet.  99,  568,  44  N.  W.  969;  Leeaon  v.  Ander- 
8  L.  Ed.  60;  Sheppey  v.  Stevens,  185      son,  99  Mich.  247,  58  N.  W.  72,  41 


Fed.  147;  Mason  v.  Wilaoa,  43  Ark. 
172, 177;  EresB  e>.  Moecowita,  105  Ark. 
ass,  152  S.  W.  298;  B.  ft  W.  Engiiieei^ 
iug  Co.  V.  Beam,  23  Cal.  App.  164, 137 
Pae.Q24.  (See  also  Gafdner  n.  Wateon, 
170  CaL  STO,  150  Pao.  994.  Cf.  Pa- 
cific I^.  Advutiaing  Co.  t>.  Can, 
29  Cal.  App.  722,  157  Pac.  529); 
BaUwin  t>.  Central  Savings  Bank,  17 
{W.  App.  7, 67  Pac.  179; /n  raTbomae, 
8S  Conn.  50,  SI  Atl.  072;  Morris  n. 
Munroe,  30  Ga.  630;  Dickerson  v.  Dio- 
kcfaon,  10  Ga.  App.  269,  91  S.  E.  346; 
Hajres  v.  Msssachusetts  Mut.  life  Ins. 
Co.,  125  in.  626,  639,  18  N.  E.  322, 
I L.  R.  A.  303;  Oetxandei  v.  Scott,  161 
HL  339,  43  N.  E.  1060;  Murphy  n. 
Mutphy,  84  HI.  App.  202  (tf.  Bo- 
bert  «.  Mudln,  S3  lU.  App.  391); 
Mddter  v.  Ins.  Co.,  07  Me.  512,  55 
AU.  411;  Prout  v.  f^ttsfield  Fire  Dis- 
trict, 154  Mass.  450,  28  N.  E.  679; 
Dimbar  ■>.  Dunbar,  180  Maee.  170,  m 
N.  E.  248,  04  Am.  St.  Rep.  623,  aSd. 
190  TJ.  S.  340,  47  L.  Ed.  1084;  Blount 
'.  DUlaway,  199  Ma^.  330,  85  N.  E. 
477, 17  L.  R.  A.  (N.  S.)  1036;  Layer  v. 
Uyer,  184  Mich.  663,  161  N.  W.  759; 
Kdleyc.  Hopkins,  108  Minn.  155,  117 
N.  W.  396;  Dailey  v.  King,  79  Mich. 


Ajn.  St.  Rep.  697;  Demaro  v.  Mm 
Sauntry  Co.,  37  Minn.  418;  35  N.  W. 
1;  Hansen  p.  Gaar  Scott  &  Co.,  63 
Minn.  94, 65  N.  W.  264;  [qf.  Anderaon 
V.  Nyatrom,  103  Minn.  168,  114  N.  W. 
742,  13  L.  R.  A.  (N.  S.)  1 141,  123  Am. 
St.  Bep.  320];  Museer  t>.  Musser,  92 
Neb.  387,  138  N.  W.  599;  Majors  v. 
Majors,  92  Neb.  473,  138  N.  W.  574; 
Latulippe  v.  New  England  Investment 
Co.,  77  N.  H.  31,  86  AU.  361;  Gcandin 
V.  Grandin,  49  N.  J.  L.  508,  9  Atl.  756, 
60  Am.  Rep.  642;  Wahl  v.  Bamum,  116 
N.  Y.  87,  22  N.  E.  280,  5  L.  B.  A.  623; 
Zoebisch  v.  VonMinden,  120  N.  Y.  406, 
24  N.  E.  795;  Sears  f .  Grand  Lodge,  163 
N.  Y,  374, 379, 57  N.  E.  618, 50  L.  R.  A. 
204;  Poet  p.  Thomas,  212  N.  Y.  264, 106 
N.  E.  60  ((^.  Baillargeon  v.  Dumoulin, 
14»N.  Y.  S.  443):  Di  lorio  v.  Di  Braaio, 
21  R.  I.  208,  42  Atl.  1114;  Danheisern. 
Gennania  Sav.  Bank,  137  Tenn.  &S0, 
194  S.  W.  loot;  Fontaine  n.  Davis 
CTex-  Civ.  App.),  164  S.  W.  386  ((^. 
Roberta  v.  Anthony  (Tex.  Civ.  App.), 
185  S.  W,  423);  BeUows  v.  Sowles,  55 
Vt.  391,  45  Am.  Rep.  621;  Citizens' 
Bank  i>.  Babbitt,  71  Vt.  182,  44  Atl. 
71;  Hewett  v.  Currier,  63  Wis.  386,  23 
N.  W.  884. 
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reasonably  doubtful  in  fact  or  law.''  Even  in  States  whose 
courts  lay  the  principal  stress  on  the  honesty  and  good  faith 
of  the  cliumuit,  forbearance  is  insufficient  consideration  if  the 
claim  forborne  is  so  lacking  in  any  foundation  as  to  make  its 
asBertion  incompatible  with  both  honesty  and  a  reasonable 
degree  of  intelligence."'  There  has  been  some  doubt  whether 
it  malces  any  difference  that  the  claim  forebome  was  ah^ady 
in  htigation  and  that  this  htigation  was  dropped.  It  was 
early  laid  down,  where  a  suit  actually  begun  was  forborne  " 
that  "suits  are  not  presumed  causeless  "  •*  and  that  therefore 
tiie  allegation  of  forbearuice  of  such  a  suit  stated  at  least 
a  prima  facie  consideration.  Utere  seems  no  reason  wl^ 
forbearance  to  prosecute  a  suit,  which  is  actually  found  to 


^  Sheppey  v.  Stereiu,  177  Fed.  484, 
402;  Stewart  v.  Bradford,  26  Ala.  410; 
Ware  t>.  Morgan,  67  Ala.  461;  Rich- 
ardeoD  p.  Cometock,  21  Ark.  69;  Rub- 
seU  0.  Dani^,  5  Col.  App.  224,  37  Pac. 
726;  Mulholland  v.  Baitlett,  74  U.  58; 
Bates  V.  Sandy,  27  III.  App.  S52  (but 
Bee  later  Blinoie  casea  in  the  previous 
note);  United  States  Mtge.  Co.  c  Hen- 
denon.  111  Ind.  24,  12  N.  E.  88; 
Sweitier  v.  Headey,  13  Ind.  App.  667, 
41  N.  E.  1064  (r/.  Moon  p.  Martin, 
122  Ind.  211,  23  N.  E.  668);  Tucker  v. 
Ronk,  43  la.  80;  Potts  v.  Folk  Co.,  80 
Iowa,  401,  4fi  N.  W.  77S;  Peteraon  p. 
Breitag,  88  la.  418,  56  N.  W.  86  (see 
Richardaon  Co.  v.  Independent  Dist. 
of  Hampton,  70  la.  573,  31  N.  W.  871) ; 
Price  V.  Fiist  Nat.  Bank,  62  Kan.  743, 
64  Pac.  639;  Cline  t>.  Templeton,  78  Ky. 
S60;  Mills  v.  CDaniel,  23  Ky.  L.  R«p. 
73,  62  S.  W.  1123;  Selkra  v.  Jones,  104 
■  Ky.  458,  175  S.  W.  1002  (i;^.  Walier'e 
Adm'x  V.  Marks,  100  Ky.  641,  38 
S.  W.  804;  Ripy  Bros.  Distilling  Co.  t>. 
Idllard,  149  Ky.  726,  140  S.  W.  1009); 
ScbrcBder  n.  Fink,  00  Md.  436;  Bm- 
mtteburg  p.  Donoghue,  67  Md.  383,  10 
AU.  233,  1  Am.  Rep.  396;  Palfrey  e. 
Portland,  etc.,  R.  Co.,  4  Allen,  55. 
(But  see  later  Massachusetts  cases, 
in  the  previous  note.)  Taylor  p.  Weeks, 
129  Mich.  233,  88  N.  W.  406;  Foster  P. 


Metta,  BS  Miaa.  77,  30  Am.  Rep.  604; 
Gunning  p.  Royal,  60  Miss.  45,  42 
Am.  Rep.  360;  Long  v.  Tairi,  42  Mo. 
645;  Corbyn  p.  Brobneyer,  84  Mo. 
App.  049;  Kidder  «.  Blake,  45  N.  H. 
630  ^tf.  Pitkin  «.  Noyes,  48  N.  H.  294, 
97  Am.  Dea  615,  2  Am.  Rep.  218; 
I^ktulippe  V.  New  Eng^d  Invesb- 
ment  Co.,  H  N.  H.  31,  86  AU.  381); 
Oregon  ft  Cal.  R.  Co.  t.  Potter,  6  Oreg. 
228;  Fleming  «.  Ramsey,  46  Pa.  252; 
Sutton  p.  Dudley,  193  Pa.  104,  44  Atl. 
438.  (See  also  Moore  p.  Moore,  265 
Fed.  497,  C.  C.  A.);  Warren  p.  WJ- 
liamson,  8  Barter,  ^7  (tf.  Daahaser 
V.  Gmnania  Sav.  Bank,  137  Tenn. 
050,  104  S.  W.  1094);  McCloy  t>.  Wat- 
kins,  88  Vt.  457,  92  AU.  968;  Nichol- 
son p.  Neary,  H  Wash.  294,  137  Pac. 
492;  Davisson  v.  Ford,  23  W.  Va.  817. 
(See  Billin^ley  p.  Qelland,  41  W.  Va. 
234,  23  S.  E.  812.) 

'  Montgomery  v.  Grenier,  1 17  Minn- 
416,  136  N.  W.  9;  Majors  p.  Majors, 
92  Neb.  473,  138  N.  W.  574;  Galitika 
V.  Fields,  137  N.  Y.  8.  828. 

"Bidwell  V.  Catton,  Hobart,  261 
(1818). 

"  It  was  questioned  in  the  oaae  what 
the  result  would  have  been  if  the  de- 
fendant had  averred  that  there  was  no 
cause  of  suit. 
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be  wholly  groundless  but  which  has  been  already  begun, 
should  be  better  consideration  than  a  promise  not  to  bring 
such  a  Buit  in  the  first  place;  and,  at  the  present  time,  there 
b  no  doubt  that  the  law  makes  no  distinction,*'  except  it 
secans  probable  that  if  proceedings  have  been  begun,  there 
is  a  presumption  of  fact  that  the  claim  was  at  least  doubtful. 
It  is  immaterial  whether  the  claim  forebome  is  against  the 
promisor  or  is  a  cl^m  against  a  third  person;  the  detriment 
to  the  promisee  is  the  same,  and  it  is  not  essential  that 
there  should  be  benefit  to  the  promisor.**  The  nature  of 
the  claim  forborne  is  also  immaterial.  It  may  be  a  claim 
for  a  debt,  for  damages  for  tort,  for  contesting  the  probate 
of  a  will,*'  for  enforcii^  a  right  to  a  divorce  or  nuUity  of  mar- 
riage," or  for  anything  else  to  which  the  plaintiff  may  chum  a 
l^al  right.*^    If  a  claim  is  known  by  the  clumant  to  have  no 


■>  Cook  0.  Wright,  1  B.  ft  B.  SCO. 

**  Id  the  f oUowing  c&aes  the  «1*ini 
fbt^wme  was  against  &  third  penon. 
Riddle  V.  HiLnna,  25  Ala.  484;  Mai^ 
kel  0.  De  ftanccBOo,  (Corm.  1919),  106 
AtL  703;  Worlejr  o.  Kpe,  111  Ind.  238, 
12  N.  E.  386;  Newton  v.  Canon,  80 
K^  309;  Webeter  t>.  LeCcmpe,  74  Md. 
m,  22  Atl.  232;  Hierton  v.  National 
City  Bank,  132  Md.  389,  IM  AU.  280; 
Bolanaon  v.  Gould,  1 1  Cush.  fiS;  Howe 
>.  Tafsart,  133  Mass.  2S4;  Calkins  v. 
Chandler,  30  Mich.  320,  24  Am.  Rep. 
493;  Bank  of  Montreal  t>.  Beecher,  133 
Minn.  81,  167  N.  W.  1070;  Mathews  v. 
Snvex,  34  Neb.  692,  52  N.  W.  283; 
Hockenbury  0.  Meyers,  34  N.  J.  L.  346; 
Trades'  Nat.  Bank  e.  Parkw,  130 
K.  Y.  415,  29  N.  E.  1094,  42  N.  Y.  St. 
506  (aifinning  55  Hun,  608,  8  N.  Y. 
8.  683,  29  N.  Y.  St.  373);  Bank  of 
New  HaiiOT€!r  p.  BridgKS,  98  N.  C.  67, 
3  8.  E.  826,  2  Am.  St.  Rep.  317;  Giks 
e.  Ackles,  9  Fa.  St.  147,  49  Am.  Dec. 
551;  Kumi'  Executor  v.  Young,  34  Pa. 
BL  60;  Whitaker  v.  Greene,  (R.  I. 
1918),  103  Atl.  779;  Cathcart  t>. 
IhooiBB,  8  Baxt  172. 

■*  Cases  erf  this  tatter  sort  are — 
Bheppey  v.  Sterats,  185  Fed.  147;  Gay 


p.  Sanders,  101  Ga.  601,  28  S.  E.  1019; 
Reichard  v.  Iier,  95  Md.  461,  52  AtL 
692;  Blount  ■>.  Diliaway,  199  Mass. 
330,  86  N.  E.  477,  17  L.  R.  A.  (N.  S.) 
1036;  Grochowski  0.  Cboohowiki,  77 
Neb.  606,  109  N.  W.  742,  13  L.  R.  A. 
(N.  S.)  484. 

"  Wilson  0.  Wilson,  1  H.  L.  C.  538; 
Hart  0.  Hart,  18  Ch.  D.  670,  685; 
Aldridge  e.  Aldridge,  13  P.  D.  210; 
Sterling  v.  Sterling,  12  Ga.  201,  204; 
Maokw.  Mack,  87  Neb.  819, 128  N.  W. 
527,  31  L.  R.  A.  (N.  S.)  441;  Barbour 
V.  Barbour,  49  N.  J.  Eq.  429,  24  Atl. 
227;  Adams  v.  Adams,  91  N.  Y.  381, 
43  Am.  Rep.  675.  But  see  Usher  0. 
Koonti,  no  la.  498,  80  N.  W.  651, 
81  N.  W.  702;  Merrill  0.  Feaslee,  146 
Mass.  460,  16  N.  E.  271,  4  Am.  St. 
Rep.  334.   Also  see  inj^ra,  {{  1741-1744. 

**  There  have  been  several  cases  in 
En^and  where  a  promise  in  considera- 
tion of  the  forbearance  of  a  winner  of  a 
wager  to  publish  as  a  "welcher"  the 
loser  who  had  failed  to  pay,  has  been 
held  sufficient  consideration.  Bubb  v. 
Ydverton,  L.  R.  9  Eq.  471;  In  n 
Browne,  [19041  2  K.  B.  133;  Hyams  v. 
Stuartr-King,  [19081 2  K.  B.  696;  Good- 
eon  D.  Baker,  98  L.  T.  416;  Qoodaon 
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foundation,  it  is  clear  that  the  forbearance  to  prosecute  the 
claim  is  not  valid  consideration.''  The  same  principles  seem 
^plicable  to  forbearance  to  set  up  a  defraice  as  to  forbearance 
to  bring  suit." 

§  136.  Construction  of  agreements  to  forbeai. 

Sometimes  in  agreements  to  forbear,  a  fixed  period  for 
forbearance  is  stated,  and  sometimes  perpetual  forbearance 
or  compromise  of  a  claim  is  agreed  upon.  Occasionally, 
however,  the  ^reement  simply  provides  for  forbearance, 
and  it  becomes  essential  to  coDstrue  the  meaning  of  the  bargain. 
It  is  conceivable  that  requested  forbearance,  where  no  limit 
of  time  is  fixed,  may  be  (1)  forbearance  for  such  tim^e  as  the 
promisor  desires;  or,  (2)  forbearance  for  a  reasonable  time; 
or,  (3)  perpetual  forbearance.  If  an  agreement  to  forbear 
is  only  for  such  time  as  the  promisor  shall  choose,  it  is  not 
sufiicient  consideration.*"  But  forbearance  for  a  reasonable 
time  if  requested  is  a  sufficient  consideration  even  though 
no  promise  of  forbearance  is  made,  a  unilateral  contract 
being  as  good  as  a  bilateral.'^    Mere  forbearance  without 


V.  Grieraon,  [1908]  1  K.  B.  761,  14 
Ann.  Cas.  247;  i;^-  Chapmaa  v.  Frank- 
lin, 21  Times  L.  R.  516,  where  forbear- 
aace  to  sue  od  a  gambling  debt  itself 
was  held  insufficient  coneideration  for 
a  promiee  to  pay  money.  The  cases 
in  this  note  would  not  be  followed  in 
the  United  States  where  a  wager  is 
considered  not  merely  unenforceable 
but  unlawful;  see  infra,  i  1668;  and 
even  under  the  F-ngliah  theory  of  a 
w^cr,  seem  hard  to  reconcile  with  the 
deoisiona  in  the  following  note. 

"  Ex  parU  Banner,  17  Ch.  D.  480; 
Chapman  v.  Franklin,  21  Times  L.  R. 
615;  Union  Collection  Co.  v.  Buck- 
man,  150  Cal.  159,  88  Pac.  708,  119 
Am.  St.  164,  9  L.  R.  A.  (N.  8.)  568; 
Montgomery  c.  Grenier,  117  Minn.  416, 
136  N.  W.  9.  See  also  Roberts  v.  An- 
thony (Tex.  Civ.  App.),  185  S.  W.  423. 

-  In  Gaar  v.  Vanhook,  216  Ky.  332, 
172  8.  W.  680,  where  the  defendant 


^ve  notes  secured  by  a  mortfcage  for 
the  price  of  a  threshing  outfit,  his  agree- 
ment with  the  seller  not  to  defend  a 
suit  on  the  notes  if  he  wss  relieved  of 
personal  liability  was  held  sufficient 
consideriLtion  to  support  an  agreement 
to  take  the  property  in  full  satisfaction 
of  its  claim,  though  the  defendant  was 
legally  liable  on  the  notes.  Cf.  Roberts 
p.  Anthony  (Tex.  Civ.  App.),  185  8.  W. 
423. 

wRtrfmg..,  {^yfBflU  144  N.  r.  39% 
39  nTETsSO. 

"  Morton  d.  Bum,  7  A.  A  E.  19; 
Wilby  V.  Elgee,  L.  R.  10  C.  P.  497; 
FullertOQ  t>.  Provincial  Bank,  [19031 
A.  C.  309;  Glegg  v.  Bromley,  [1912] 
3  K.  B.  474,  481;  Cieara  o.  Hunter,  19 
Q.  B.  D.  341;  Edgerton  v.  Weaver,  105 
HI.  43;  Newton  p.  Carson,  80  Ky.  309; 
King  B.  Upton,  4  Me.  387;  Home  Ins. 
Co.  v.  Wataon,  59  N.  Y.  390;  Nil«»- 
Bement-PcMid  Co.  u.  Ury,  53  N.  Y. 
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request,  however,  is  insufficient.**  It  is  generally  said  that 
a  request  for  forbearance  which  does  not  specify  the  time  fco* 
which  forbearance  is  requested,  will  be  construed  as  request- 
ing forbearance  for  a  reasonable  time."  In  considering  the 
IKoprie^.of  wifh  w.  nonptniction  in  a  particular  case,'  it  is 
in^rtant  to  determine  whether  the  agreement  is  tmilateral 
or  bilateral.  If  the  offer  contemplates  a  imiSteral  contract 
fpr  which  tiie  cont^deration  is  forbearance|.  it  is  almost  im- 
C^Mft  lift  fff'rr™"  ^^"^  *^''  r**^'"*  '"'^^  ^^'^Ir  y^ntemplated 
pgrpetual  forbearanpe.  since  an  indefinite  period  of  time 
would  have  to  elapse  before  the  consideration  in  such  a  con- 
tract would  be  performed  and,  therefore,  before  the  promise 
would  be  perfonnable,**  According!/ if  an  offer  contemplates 
perpetual  forbearance  a  court  would  construe  it  as  contem- 
plating a  bilateral  rather  than  a  unilatra^  arrangement,  and, 


Mm.  30S,  108  N.  Y.  Supp.  228;  Jami- 
Mm-Semple  Co.  v.  Bichard,  78  N.  V. 
Wise.  366,  138  N.  Y.  Supp.  401.  A 
few  deciaioiia  have  held  thst  the  trans- 
acbon  is  ioTalid  unlew  the  dainuuit 
not  only  forbeaie  at  request  but  prom- 
um  to  forbear.  Mecomejr  o.  Stanley, 
8  Ouh.  86;  Manter  v.  Cbmciaa,  127 
Man.  31  (cf.  UeoeHes  v.  Clark,  204 
Mom.  362,  00  N.  E.  875);  Perkins  v. 
Proud,  62  Barb.  420;  Shupe  v.  Gal- 
braith,  32  Pa.  10  {tf.  Schroyer  v. 
TTiompooii,  262  Pa.  282,  105  Atl,  274). 
See  alao  Fiiat  Nat.  Bank  n.  Nakdi- 
men.  111  Ark.  223,  163  S.  W.  786; 
Shadbume  v.  Daly,  76  Cal.  356,  18 
Pac  403;  In  re  lliomBOii'a  Eat.,  166 
CbL  2g(^  131  I^.  1045;  Market  e. 
De  Fhuicesco,  (Conn.  1919),  105  Atl. 
703;  Lambert  t>.  Clewley,  80  Me.  480, 
15  Atl.  61;  Saundcra  v.  Bank  of  Meck- 
lenburg, 112  Va.  443,  71  S.  E.  714. 
B  last  cited  fail  to  reooguiie 
f  imilatend  coatracfa, 
I  neceemty  of  mutu- 
1  every  contract, 
a  such  mutuaUty  never  exists  in 
a  unilateral  contract. 

"Burnett  b.  Turner,  105  Ark.  290, 
151 8.  W.  240;  First  Nat.  Bank  u.  Nak- 


dimen.  111  Ark.  223,  163  S.  W.  786; 
Hodtike  B.  Meyer,  96  N.  Y.  Misc.  356, 
169  N.  Y.  8.  464;  Schroyer  d.  TTiomp- 
aon,  262  Pa.  282,  105  Atl.  274;  and  see 
cases  at  the  end  of  the  preceding  note, 
where  the  court,  in  some  instances  at 
least,  seems  to  have  intended,  in  speak- 
ing of  the  neceaaity  of  an  "agreement" 
to  forbear,  a  request  to  fort^ear. 

"  Oldershaw  v.  King,  2  H.  &  N.  617; 
Fullerton  v.  Provincial  Bank,  [1903] 
A.  C.  300;  Glegg  v.  Bromley,  11912) 
3  K.  B.  474,  431 ;  Moore  v.  McK^mey, 
83  Me.  80,  21  AU.  749;  Haskell  v. 
Tukffibury,  92  Me.  551,  43  Atl.  600; 
Howe  ti.  Taggart,"  133  Mass.  284; 
Calkins  v.  Chandler,  36  Mich.  320,  24 
Am.  Rep.  493;  Glassock  o.  Glasscock, 
66  Mo.  627;  Hockenbury  v.  Meyers,  34 
N.  J.  L.  346;  Elting  v.  V&nderlyn,  4 
Johns.  237;  Traders'  Nat.  Bank  t>. 
Parker,  130  N.  Y.  416.  29  N.  E.  1094, 
42  N.  Y.  St.  606;  Strong  v.  Sheffield, 
144  N.  Y.  392,  39  N.  E.  330;  Citisens' 
Bank  i>.  Babbitt,  71  Vt.  182,  44  Atl. 
71. 

**  Fomibly  tlie  ^ving  of  a  release  of 
the  claim  or  the  lapse  of  the  period  of 
limitation  might  be  regarded  as  the 
equivalent  of  perpetual  forbearance. 
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indeed,  wherever  possible  a  court  wiU  construe  a  contract 
for  ai^  forbearance  as  bilateral  rather  than  unilateral,  especi^y 
where  the  time  of  forbearance  is  to  ext^d  over  a  consider- 
able period,*'  since  otherwise,  until  the  end  of  the  period, 
there  would  be  merely  a  revocable  offer." 

A  bilateral  contract  which  contemplates  perpetual  forbear- 
ance is  in  effect  an  agreemrait  for  the  discharge  of  the  claim, 
like  a  covenant  not  to  sue.*^  But  where  a  promise  to  forbear  is 
asked,  it  seems  that  unless  a  promise  of  perpetual  forbearance 
is  specifically  requested,  the  natural  implication  ordinarily 
will  be  that  forbeajrance  for  a  reasonable  time  only  is  requested. 
All  the  circumstances  of  the  cases  and  especially  the  amoimt 
promised  must  be  considered.  If  a  debtor  who  owes  an  un- 
hquidated  claim  worth  about  one  hundred  dollars  promises 
to  pay  $110  if  the  creditor  will  agree  to  forbear,  the  natural 
inference  is  that  the  sum  promised  is  to  be  paid  not  ^mply 
for  forbearance,  but  for  the  dischai^  of  the  claim.  The 
agreement  if  made  is  indeed  an  accord,  which  under  special 
circumstances  may  be  shown  to  have  been  taken  itself  in 
satisfaction  of  the  original  debt,*"  or,  more  commonly,  will  be 
construed  as  an  executory  agreement  of  accord,  which  is  not 
itself  satisfaction,  but  contemplates  forbearance  for  a  reason- 
able time,  when  satisfaction  is  to  be  given  by  the  performance 
of  the  accord.*'  If  the  debtor  promises,  however,  $10  to  the 
creditor  in  return  for  the  latter's  promise  to  forbear,  the  natural 
inference  is  that  the  $10  is  to  be  paid  not  in  satisfaction  of 
the  cl^m,  but  mo«Iy  for  the  forbearance;  and,  here,  too,  the 
forbearance  requested  is  for  a  reasonable  time.  The  amount 
which  the  debtor  promises  to  pay  for  the  promised  forbearance 
furnishes  some  basis  for  determining  what  a  reasonable  time 
may  be.  The  larger  the  sum  promised,  as  compared  with 
the  amount  of  the  ori^bal  debt,  the  longer  the  period  of 
forbearance  may  be  assumed  to  be. 

*■  Lennox  v.  Murphy,  171  Maas.  370,  ■■  Ibis  would  be  eepeciaUy  likdy  if 

60  N.  E.  Mi;  Lascdlcs  i>.  Clark,  204  tbe  cUim  to  be  fotbome  mu  agBinst  a 

MasB.  362,  M  N.  E.  876.  third  permn-^iot  against 

*■  See  mpra,  {  60.  himself. 

"  As  to  nid)  oorenants  see  mpra,  "  See  tVra,  {{  1841,  1846. 
{1828. 
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§  1S7.  Assignment  of  a  supposed  right  as  consideration. 

Somewhat  aDalogous  to  the  surrender  of  a  Bupposed  claim 
as  consideration  fw  a  promise,  is  the  assigmneut  of  a  supposed 
ri^t  of  Miother  kind.  Certainly  if  the  parties  confessedly 
bai^ain  for  the  assignment  of  such  right  as  the  gnmtee  may 
have,  be  it  small  or  great,  or  none  at  all,  the  assigmnent  in 
fact  is  sufficient  consideration  for  a  promise  though  it  turns 
out  that  there  is  no  i^t  trwisferred.'  The  only  possible 
exception  to  such  a  rule  is,  that  if  no  reasonable  person  could 
suppose  the  assigned  chance  was  of  any  value,  it  might  then 
be  insufBcient  con^deration.  But  even  in  such  a  case  the 
execution  of  a  quitclaim  deed  or  other  desired  paper  would 
support  a  [xromise.^  If  an  assignment  of  a  supposed  right 
is  made  on  the  justifiable  assumption  by  the  assignee  that 
he  is  to  recetye  not  merely  such  possible  right  as  the  assignor 
may  have,  but  an  actual  right,  the  assignee's  defence  to  any 
promise  made  by  him  in  consideration  of  the  assignment,  if 
it  turns  out  tliat  no  right  was  conveyed  thereby,  seems  to 
be  mistake  or  failure  of  consideration  rather  than  lack  ci 
conEdderation.'  Questions  of  this  sort  have  not  infrequently 
arisen  where  pat^itees  have  either  sold  patents  or  licensed 
others  to  use  the  patented  invention  in  return  for  a  promise 
of  payment.  In  some  cases  it  has  been  laid  down  broadly 
that  there  is  no  consideration  for  a  promise  to  pay  money  in 
return  for  a  patent,  which  is  for  any  reason  void.*  But  it 
cannot  be  admitted  that  a  patent  which  is  void,  thot^ 
not  known  to  be  so,  may  not  be  sufficient  consideration  for 
a  pnmiise,  if  the  bargain  was  for  the  actual  patent  with  such 
right  as  it  might  cany — ^muchor  little  or  none  at  all;  and  "per- 
haps from  a  disinclination  to  go  so  far  as  the  American  courts 
in  holding  that  a  vendor  impliedly  warrants  his  title  to  a 

'  Sykw  t>.  Chadwick,  18  Wall.  141,  >  See  infra,  i  814. 

21  L.  Ed.  824;  Cobb  N.  Heron,  180  m.  « Harlow  v.  Putoam,  12t  Mass.  553; 

49,  £4  N.  £.  189;  We»therfard  t>.  Boul-  Gloucester,  etc.,  Co.  o.  Russia  Cement 

ware,    102  By.  466,  43  8.  W.  729;  Co.,  154  Mas.  92,  95,  27  N.  E.  1005, 

Palmar  c.  Ouillow,  224  Mass.  1,  112  12  L.  R.  A.  563,  28  Am.  St.  Rep.  214; 

N.  £.  493.    See  also  Begbie  v.  Fhos-  JoMe  f.  Colluu,  21  Mo.  338;  Rowe 

idute  Sewage  Co.,  L.  R.  10  Q.  B.  491,  o.  Blanchard,  18  Wis.  441,  86  Am. 

1  Q.  B.  D.  670.  Dec.    783;  3    Robinson  on    Patents, 

*See>ui)ra,|llfi.  1 123a 
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chattel  sold  while  in  his  posseesicm,  and  perhaps  in  part  on 
account  of  the  practice  there  in  relation  to  issuing  patents, 
the  courts  in  England  hold  that  one  who  pimshases  a  patent,  x>r 
rights  under  a  patent,  in  the  absence  of  fraud  and  of  express 
stipulation,  must  be  presumed  to  look  to  the  existence  of 
the  patent  as  a  document  which  prima  fade  gives  a  right, 
rather  than  to  the  facts  behind  the  patent  upon  which  its 
validity  depends." '  In  the  United  States,  it  seems  clear 
that  presumptively  the  bargain  though  technically  for  a 
specific  patent  must  be  understood  to  contemplate  that  the 
assigned  patent  will  confer  a  valid  right  upon  the  assignee. 
Therefore  though  an  assignment  of  a  patent  be  strictly  what 
was  requested,  yet  if  it  does  not  give  the  assignee  tiie  exclu- 
sive privilege  contemplated,  there  is  a  failure  of  considera- 
tion, which  will  be  a  defence  to  an  action  for  the  promised 
price '  even  though  the  promise,  bang  under  seal,  needed  no 
consideration/  In  regard  to  licenses  ^ven  in  good  faith 
imder  an  invalid  patent,  the  distinction  has  been  taken  that 
where  the  patent  is  on  its  face  valid  and  the  licensee  receives 
the  benefit  of  a  monopoly,  he  cannot  set  up  the  invahdity 
of  the  patent.*  But  if  the  Ucensee  has  not  received  the  exclu- 

*  Chemical  Electric  Li^t,  etc.,  Co.  v.  fence  if  the  right  to  use  the  machine 
Howard,  148  Maaa.  352,  359,  20  N.  E.  c&n  be  effectively  disputed  hy  &  third 
92,  2  L.  R.  A.  168,  dting— Hall  v.  Con-  person.  Pratt  ti.  Paris  Gas  light  Co., 
der,  2  C.  B.  (N.  S.}  22,  53;  Smith  v.  155  lU.  531,  40  N.  E.  1032.  But  where 
Neale,  2  C.  B.  (N.  S.J  67;  Noton  o.  the  seller  of  &  patent  was  himself  an 
Brooks,  7  H.  &  N.  499;  Trotman  v.  anignee,  he  waa  allowed  to  recovo'  the 
Wood,  1ft  C.  B.  (N.  S.)  479;  Lawea  agreed  price  in  Johnson  f.  Willimantic 
D.  Puraer,  6  E.  A  B.  930;  Adie  v.  Clark,  linen  Co.,  33  Conn.  436. 

Ch.  D.  134.  '  Hayne  v.  Maltby,  3  T.  R.  438; 

•  Nye  V.  Raymond,  16  HI.  153;  Mo-  Nye  n.  Raymond,  16  lU.  153.  - 
Qure  V.  Jeffrey,  8  Ind.  79,  82;  Lester  •  Kinsman n. Parkburat,  lSHow.289, 
V.  Fahner,  4  Allen,  145;  Hai'low  r.  Put-  15  L.  Ed.  385;  Wildn-  t.  Adams,  2 
nam,  124  Mass.  553;  Keith  t.  Hobba,  Woodb.  &  M.  329;  McKay  v.  Jackman, 
6gMo.84;Dunbari'.Marden,13N.H.  17  Fed.  641;  MiUigan  t>.  Lallance,  etc., 
311,  317;  Cross  v.  Huntly,  13  Weod.  Mfg.  Co.,  21  Fed.  570;  Covell  v. 
385;  Marslon  v.  Swett,  66  N.  Y.  206,  Bostwick,  39  Fed.  421;  Bajtlett  v. 
212,  23  Am.  Rep.  43;  Heraog  v.  Hey-  Holbrook,  1  Gr&y,  114;  Manton  p. 
man,  151  N.  Y.  587,  45  N.  E.  1127;  Swett,  66  N.  Y.  206,  23  Am.  Rep.  43; 
Daist  V.  Brockway,  11  Ohio,  462,  471;  Skinner  c.  Wood  Co.,  140  N.  Y.  217, 
Eermatt<'.Gray,79Wia.l82,48N.W.  35  N.  E.  491,  37  Am.  St.  Rep.  640; 
113.  And  a  promise  to  pay  the  price  of  Hyatt  v.  Dale  Mfg.  Co.,  106  N.  Y.  651, 
a  machine  is  subject  to  a  similar  de-  12  N.  E.  705;  Davis  v.  Gng,  17  Ob. 
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dve  rif^ts  wliich  would  have  been  his  had  the  patent  been 
v&lid,  he  is  not  bound  to  pay  the  agreed  license  fees.'  The 
propriety  of  this  distinction  is  obvious  if  it  is  recognized  that 
^ure  of  coDfiideration  is  the  basis  of  decision;  but  if  there 
vere  or^pnally  no  consideration  for  the  licensee's  promise, 
the  licensor  could  not  recover  the  promised  price,  whatever 
benefit  in  fact  might  have  been  derived  by  the  licensee.  A 
license  under  an  invaUd  copyright  is  treated  in  the  same  way 
as  a  license  under  an  invalid  patent."* 

(  S  138.  Gratuitous  undertakings. 

Amcaig  the  early  authorities  on  the  action  of  assumpsit 
are  cases  of  gratuitous  undertakings."  The  gist  of  the  action 
of  assumpsit  consisted  in  undertaking  to  do  somethii^  and 
injuring  the  plaintiff  by  inducing  him  to  rely  on  this  under- 
taking. It  is  still  4>he  law  that  a  voluntary  undertaking  may 
render  one  liable'  for  the  consequences  of  negligent  failure  V 
to  carry  out  the  undertaking;  but  in  most  cases  of  the  sort 
the  cause  of  action  is  now  regarded  as  based  on  a  tort."  In  one 
.  class  of  cases,  however,  the  transaction  is  still  regarded  as 
cuLtractual,  namely,  gmtiiit/^na  agf^nf-y,  hftilnfipnt,  or  trust. 
Utere  is  no  technical  difficulty  in  finrJing  a  consideration 
for  a  bargmn  in  such  cases  if  a  bargain  was  intraided.  Allow- 
ing another  to  act  as  a  gratuitous  agent,  bailee,  or  trustee, 
is  a  detriim^it  which  may  support  the  promise  of  the  agent, 
bailee,  or  trustee.  Tlie  difficidty,  however,  is  Uiat  the  parties 
ordinarily  in  a  gratuitous  transaction  do  not  in  fact  exchange 
Hnb  promise  ioT  this  permisdon."  It  would  have  been  better 
perhaps  if  a  remedy  in  these  cases  had  been  l^t  to  the  law  of 
torts,  unless  a  real  bargain  was  contemplated.    The  leading 

St.  330.    See  «bo  Bellas  v.  E&yei,  6  Coim.  464,  and  3  Bobinaon  on  pAtenta, 

B.  A  R.  427,  439;  Ckiger  c.  Cook,  3  1 1247. 

V.  &  a  266.  "Saltua  v.  Bdford  Co.,  133  N.  Y. 

*  White  p.  Lee,  14  Fed.  789;  Harlow  490,  31  N.  E.  513. 

V.  I^■ttuuIl,  124  Mue.  553;  Muston  "  See, «.  g.,  2  Hen.  IV,  3,  PI.  9. 

*.8<rett,82N.  Y.526;AiiKierp.£atoii,  "See  an  article  by  Professor  Beide, 

CAB.  Co.,  OS  Pa.  St.  G94.    As  to  re.  GnituitouB  VndertakingB,  5  Hsrv.  L. 

covei;  of  license  fees  alretid}'  paid,  see  Rev.  222;  Bailey  b.  Walker,  29  Mo. 

ftanl^  Bole  A  Levd  Co.  v.  BaUey,  46  407,  408. 

"Seetupro,  {112. 
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case  on  the  subject  is  Coggs  v.  Bernard,*'  where  a  defendant 
was  held  responsible  for  damage  to  goods  caused  by  his 
neglect  while  he  was  carrying  them,  though  he  was  not  a 
common  carrier,  and  was  to  receive  no  compensation.  Similarly 
in  other  cases  of  gratuitous  b^lment,  a  defendant  has  been 
held  liable  in  an  action  of  assunwfdt  for  a  failure  to  use  care 
in  r^ard  to  the  goods  bailed!^  So  a  gratuitous  agent  is 
'  liable  for  failure  to  exercise  the  degree  of  skill  which  he  assumes 
to  have,"  and  a  gratuitous  trust  is  subject  to  the  same  rule.'' 
In  many  of  the  decisions  the  question  arose  upon  the  pleadii^ 
and  raised  only  the  point  whether  a  gratuitous  bailment, 
agency  or  trust,  might  be  a  valid  consideration,  if,  as  was 
stated  in  the  declaration  to  be  the  fact,  the  parties  had  so 
agreed.  That  the  consideration  would  be  valid  if  bargained 
for,  has  already  been  said.  The  d^ree  of  care  which  one, 
who  assumes  or  undertakes  a  certain  act,  is  held  bound  to 
exercise  depends  upon  the  degree  of  skill  which  he  professes. 
The  ordinary  gratuitous  bailee  is  generally  said  to  be  liable 
only  for  gross  negligence."  But  one  who  professes  special 
skill  will  be  liable  for  fulure  to  use  that  skill.  The  disdissloos 
in  regard  to  this  question  show  that  the  true  nature  of  the 
liability  is  not  contractual,  for,  if  it  were,  the  only  question 
would  be — ^what  was  the  defendant's  promise."  Aside  from 
the  special  cases  of  agency,  bailment,  and  trust,  there  is  little 
modem  authority  for  holding  that  a  mere  gratuitous  under- 
taking creates  a  contractual  liability.^     And  in  any  case 

"  Ld.  Itajmond,  000;  1  Smith  Lead-  "  Jeukiua  v.  Batxm,  111  Man.  373, 

ing  Caees,  *  199.  IS  Am.  Rep.  33.     See  also  Stone  b. 

"  Ridies  p.  Briggs,  Yelr.  4;  Pickaa  Demurest,  05  N.  Y.  Misc.  543,  159 

9.  Guile,  Yelv.  12S;  Wheatley  v.  Low,  N.  Y.  S.  800. 

Cto.  Jaa.  668;  Hart  v.  Miles,  4  C.  fi.  »See  Schouler  on  BailmenU,  {{35 

(N.  S.)  371;  Doorman  o.  Jenkins,  2  Ad.  a  *tq. 

ft  EI.  266;  Eobinaon  o.  ThreadpU,  13  "  See,  however,  Whitehead  v.  Greet- 

Iied.  Iaw,  30.  ham,  10  Moore,  183, 2  Bing.  464,  which 

"  Wilson  I).  Brett,  11  M.  &  W.  113.  seems  to  hold  a  gratuitous  bailment  a, 
Ute  defendant  in  this  case  rode  a  hoise  sufficient  consideration  for  a  promise, 
gratuitously  at  the  request  of  the  owner  not  simply  to  exercise  care  but  abso' 
to  show  h^  off  in  order  to  induce  a  lutely  to  return  safely. 
■ale,  and  waa  held  liable  for  an  injury  "  In  Hammond  v.  Hussey,  51  N,  H. 
to  the  horse  while  he  was  riding  him.  40,  12  Am.  Rep,  41,  a  teacher  of  a  high 
See  also  Whitehead  v.  Greetham,  10  school,  who  undertook  to  examine  can- 
Moore,  183,  2  Bing.  464.  didatca  for  admission,  was  held  liatde 
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where  recovery  is  allowed  on  the  theory  of  a  contract,  the 
limits  of  recovery  would  doubtless  be  similar  to  those  fixed 
in  actions  on  the  case  for  n^^gence  so  that  the  error  in  allow- 
ing recovery,  for  error  it  must  be  regarded,  would  be  merely 
the  use  of  a  contractual  remedy  instead  of  a  remedy  in  tort 
for  redressing  a  legal  wrong. '^ 

§  139.  Estoppel  as  a  substitute  for  consideration. 

It  is  generally  true  that  one  who  has  led  another  to  act  in 
reasonable  reliance  on  his  representations  of  fact  cannot 
afterwards  in  litigation  between  the  two  deny  the  truth  of 
the  representations,  and  some  courts  have  sought  to  apply 
this  principle  to  the  formation  of  contracts,  where,  relying 
on  a  gratuitous  promise,  the  promisee  has  suffered  detriment.*' 
It  is  to  be  noticed,  however,  that  such  a  case  does  not  come 
witliin  the  ordinary  definition  of  estoppel.  If  there  is  any 
representation  of  an  existing  fact,  it  is  only  that  the  promisor 

for  wrongfully  reporting  the  [d&intiff      F&rk  CoouuifMionets  v.  Chicago  City 
""        '  Ry.Co.,28aiU.5M,  122N.E.89,92); 

Simpeon  College  v.  Tuttle,  71  Iowa, 
596,  33  N.  W.  74;  School  District  v. 
Sheidley,  138  Mo.  672,  40  S.  W.  666, 
37  L.  R.  A.  406,  60  Am.  St.  Rep.  576; 
Ri.-lff-t.ta  B.  ^thnra,  67  Neb.  51,  77 
N.  W.  365,  42  L.  R.  A.  794,  73  Am.  St. 
Rep.  491;  Reimenanyder  v.  Gans,  110 
Pa.  17,  4  Atl.  426.  In  Alliance  Bank  a. 
Broom,  2  Dr.  A  Sm.  289,  a  promise 
was  enforced  because  the  effect  of  the 
promiae  was  to  induce  aome  degree 
of  forbearance,  though  it  seems  ap- 
parent from  the  facts  that  such  for- 
bearance was  not  asked  for  in  eicchaoge 
for  the  promise.  This  decision,  how- 
ever, is  inconsistent  with  the  doctrine 
8tat«d  in  the  later  case  of  Miles  n.  New 
ZeaUad  Alford  Est.  Co.,  32  Ch.  D.  266, 
and  has  been  explained  away  in  later 
English  decisions.  FuUerton  v.  Pro- 
vincial Bank,  [1903]  A.  C.  309;  Gle^ 
V.  Bromley,  [1912]  3  K.  B.  474,  481. 
See  also /n  re  Hudson,  54  L.  J.  Ch.  811; 
Burnett  n.  Turner,  105  Ark.  290^  161 
8.  W,  249. 


and  the 
orart  quoted,  on  pa^  50,  from  the 
note  to  C(«p  v.  Bernard,  in  Smith's 
Leading  Casee,  a  statement  which  can 
harder  be  accepted.  "The  confidence 
induced  by  undertaking  any  service  for 
anothra,  is  a  sufficient  legal  considera- 
tion to  create  a  duty  in  the  perf  ormanoe 
ef  it."  When  such  a  person  is  liable, 
his  liability  is  not  aontractual. 

n  In  ^lUdiison  v.  Coverdale,  1  Esp. 
75,  the  def^tdant  undertook  gratui- 
tously to  get  a  renewal  of  a  poUcy  of 
insuranoe,  and  failed  to  observe  con- 
ditkms  requisite  for  the  validity  of  the 
new  policy.  He  was  held  liable.  Tiae 
seems  perhaps  to  go  farther  than  any 
other  decision  in  holding  a  defendant 
liable  for  failing  to  secure  to  the  plain- 
tiff a  promised  advantage,  as  dis- 
tinguished from  injuring  what  the 
plaintiff  had  posKwed  before  the  un- 
dertakiiig. 

"BeatQr  o.  Western  College,  177 
DL  280,  62  N.  E.  432,  42  L.  R.  A.  797, 
69  Am.  St.  Rep.  242;  Switzer  c.  Oer- 
,  13S  SI.  App.  20  (.qf.  South 
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at  the  time  of  maVing  the  promise  intends  to  fulfil  it.  As 
to  such  intention  there  is  usually  no  misrepresentation  and 
if  there  is,  it  is  not  that  which  has  injured  the  promisee.  In 
other  words,  he  rehes  on  a  promise  and  not  on  a  misstatement 
of  fact;  **  and  the  term  "promissory  "  estoppel  or  something 
equivalent  should  be  used  to  mark  the  distinction.**  In  the 
United  States,  the  decisions  which  have  enforced  promisee,  con- 
fessedly because  of  the  prom^ee's  action  in  reliance  tiiereon 
have  generally  been  cases  of  charitable  subscriptions  where 
courts  dissatisfied  with  the  prevailing  theories  by  which  con- 
sideration is  found  for  such  agreements,  but  nevertheless  dis- 
posed to  follow  the  wdght  of  American  authority  in  sustuning 
the  subscriber's  invmise,  have  ei^huned  ihe  liability  on  the 
ground  of  estoppel.  In  a  few  cases,  however,  courts  have  ap- 
plied the  same  doctrine  to  a  pronuse,  between  individuals,  for 
the  payment  of  mon^.*^  Opposed  in  principle  to  such  de- 
cisions are  those  which  have  held  that  performance  of 
a  detrimental  condition  attached  to  a  gratuitous  promise 
is  not  a  substitute  for  consideration,  and  does  not  make 
the  promisor  liable  if  he  breaks  his  promise;  *"  and  many 
other  decisions  which  hold  that  a  detriment  incurred  in  re- 
liance CHI  a  promise  is  not  valid  consid^tion  unless  the  detri- 
ment was  requested  as  consideration:"     "The  promise  and 

*>  The  "doctrine  of  estoppel  Beems  up  a.  eood  poaition  and  was  held  en- 

scaroely  Applicable.     The  representa-  titled  to  ncovsr  on  the  not«.    Not  ia- 

tion  relied  on  .  .  .  was  more  hke  a  frequently,  no  doubt  also  courts  allow 

contract  or  pronuBe  than  the  state-  juriee  to  find  an  intent  to  make  a  bar- 

ment  of  an  enstiug  fact."    Per  Kay,  gain  in  caeee  where  it  is  difficult  to  be- 

L.  J.,  Low  V.  BouTerie,  [18911  3  Ch.  lieve  there  was  more  than  detrimental 

82,  109.  idiance  on  a  gratuitoua  promise.    See, 

■•  See  further,  Bigelow  on  Estoppel  e.  g.,  Wood  t>.  Danas,  230  Mbsb.  SS7, 

(4th  ed.),  656.  120  N.  E.  169. 

"Switier  v.  Gertenbaoh,  122  111.  "See  cupra,  $  112. 
App.  26;  I^ejtetian  Smthgrn,  57  Neb.  "  Whitechurch  d.  Cavanagh,  [1902] 
61,  77  N.  W.  366,  42  L.  R.  A.  794,  73  A.  C.  117;  Maddison  v.  Aldeison,  8 
Am.  St.  Hep.  491.  In  both  of  these  App.  Cas.  467,  473;  Union  Mut.  L. 
oaaee  the  pliuntifi  was  the  donee  of  a  Ins.  Co.  v.  Mowry,  96  U.  B.  644,  24  L. 
ptomiosory  note  made  by  the  donor.  Ed.  674;  Ellis  ».  Dodge,  237  Fed.  860; 
In  the  latter  case  the  maker,  the  de-  Jelks  o.  McRae,  26  AU.  440;  Weaver 
fendant,  had  given  his  note  to  the  e>.  Bell,  87  Ala.  386,  3S7,  6  So.  298; 
plaintiff  with  the  expectation  that  she  Germania  Ins.  Co.  p.  Bromwdl,  62 
might  thereupon  give  up  working.  Ark.  43,  49,  34  S.  W.  83;  Allen  p.  Run- 
Belying  on  the  note,  the  plaintiff  gave  die,  60  Conn.  9,  47  Am.  R^.  689; 
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the  condderafion  must  purport  to  be  the  motive  each  for  s 
>  the  other,  in  whole  or  at  least  in  part.  It  is  not  enough  that 
die  promise  induces  tibe  detriment,  or  that  the  detriment 
induces  the  prom^  if  the  other  half  is  wantii^."  "  Promises 
<^  future  action,  it  is  generally  held,  if  they  can  furnish  the 
basis  for  an  estoppel  at  all,  can  do  so  only  where  they  relate 
to  an  intended  abandonment  of  an  existing  right,  and  are 
made  to  influence  others  who  in  fact  are  induced  to  act  therebyf^' 
The  commonest  illustration  of  this  doctrine  is  where  one 
who  has  induced  his  creditor  to  forbear  to  bring  action  upon 
an  enforceable  claim  by  promise  of  payment  or  by  a  promise 
not  to  plead  tike  Statute  of  Limitations  as  a  defence,  even 
though  such  forbearance  was  not  requested  as  consideration 
for  the  promise,  and  thou^  the  new  promise  (because  not 
in  writing  or  for  other  reasons)  was  not  binding  as  such,  has 
not  been  allowed  later  to  set  up  the  Statute  after  the  creditor 
relying  upon  the  debtor's  promise  has  refrained  from  bring- 
ing action  until  the  statutory  period  has  expired.'"    Another 


MarA  e.  Bridg^ort,  75  Conn.  495,  54 
AU.  196;  Morris  v.  Orient  Ina.  Co.,  106 
Go.  472,  476,  33  8.  E.  430;  Stan;  v. 
Eanb,  65  Iowa,  267,  21  N.  W.  600; 
Tmrn  V.  'Da.-via'  E^b,  12  Kj.  L.  Rep. 
825,  15  S.  W.  S25;  Genish  v.  Proprie- 
tors Unioa  Wharf,  26  Me.  384,  46 
Am.  Dec.  568;  lAngdon  o.  Doud,  10 
Allen,  433;  Tracy  v.  Union  Iron  Works, 
29  Mo.  App.  342;  Pregcott  v.  Jonea.  69 
N.  H.  306,  41  AU.  362n^te  p.  Aaf- 
ton,  61  N.  Y.  280;  Vick  o.  Viok,  126 
N.  C.  123,  35  8.  E.  257;  Keating  v. 
Ome,  77 1^  St.  89;  Maxwell  v.  Urban, 
22  Tez.  Cir.  App.  666,  65  8.  W.  1124; 
Elfiot  V.  Whitmore,  23  Utah,  342,  66 
Fac  70,  90  Am.  St.  Rep.  700.  See  alw 
EEsee  e.  Gatward,  6  T.  R.  143;  Balfe  ». 
West,  13  C.  B.  466;  Thome  v.  Deaa,  4 
Johns.  84;  Strong  tr.  Sheffield,  144  N. 
Y.  393;  39  N.  E.  330. 

"  Wisconsin  t  Mich.  R.  v.  FOweis, 
191  n.  S.  379,  386,  48  L.  Ed.  229,  24 
Sup.  Ct.  107,  per  Hobnes,  J.,  quoted 
with  approval  hy  MeKmna,  J.,  in 
Banning  Co.  o.  Califcnnia,  240  U.  S. 


142,  163,  60  L.  Ed.  669,  36  S.  Ct.  33S. 

"Union  Mut.  L.  Ins.  Co,  o.  Mowry, 
96  U.  8. 644, 24  L.  Ed.  674;  Edison  Co. 
V.  Buckeye  Co.,  69  Fed.  691,  690; 
Johnson  v.  Blair,  132  Ala.  128,  31  So. 
92;  Shields  v.  Smith,  37  Ark.  47,  63; 
Johnson  v.  Longley,  142  Ga.  S14,  83 
S.  E.  962;  Wire  d.  Wyman,  93  Ind.  392; 
Faxton  t>.  Faxton,  28  Mich.  159;  Stay- 
ton  D.  Graham,  139  Pa.  St.  1,  21  Atl.  2. 

"Holman  v.  Omaha,  etc.,  Ry.  & 
Bridge  Co.,  117  la.  268,  90  N.  W.  833, 
62  L.  R.  A.  396,  94  Am.  St.  Rep.  293. 
Renaokowaky  v.  Board  of  Water  Com- 
missioners, 122  Mich.  613,  81  N.  W. 
581;  Crawford  v.  Winterbottom,  88 
N.  J.  L.  688,  96  Atl.  497;  Utica  In- 
surance Co.  0.  Bloodgood,  4  Wend.  662; 
Joyner  v.  Masaey,  97  N.  C.  148,  I  S.  E. 
702;  Ce^il  v.  Henderson,  121  N.  G.  244, 
28  8.  £.  481;  AraiBtau«Ji.J^v>D,  109 
Pa.  177,  1  Atr204JBurton v.  Stevens, 
24  Vt.  131,  68  Am.  Dec.  153.  See  also 
State  Loan  &  Trust  Co.  v.  Cochran, 
130  Cal.  246,  252,  62  Pac.  466,  600; 
Philhps  V.  Phillips,  163  Cal.  630,  127 
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iUustration  is  where  a  statutory  period  for  the  redemption  of 
property  sold  by  judicial  process  has  been  allowed  to  e3q>ire 
on  the  faith  of  statements  made  by  the  purchaser  that  the 
statutory  limitation  would  not  be  insisted  upon:  "Under 
such  circumstances  the  courts  have  held  with  great  unan- 
imity that  the  purchaser  is  estopped  to  imdst  upon  the  statu- 
tory period,  notwithstanding  the  assurances  were  not  in  writing 
and  were  miade  without  consideration,  upon  the  ground  that 
the  debtor  was  lulled  into  a  false  security."  '^  In  these  cases, 
however,  no  new  r^t  ia  created.  The  court  does  not 
sustain  an  action  on  the  promise;  it  reaches  the  desired  result 
by  allowing  a  defence  to  an  action  or  allowing  an  original 
rt^t  to  be  enforced  by  merely  prohibiting  the  interposition 
of  a  defence.  They  properly  fall  under  the  head  of  waiver, 
giving  tiiat  word  the  narrow  significance  hereafter  ascribed 
to  it.*^  Moreover  in  such  cases  though  the  estoppel  prevents 
an  inmstence  on  strict  compliance  with  statutory  requirements 
it  by  no  means  necessarily  follows  that  the  promise  is  binding 
according  to  its  terms,  permittii^  a  delay,  either  indefinite  or 
until  a  new  statutory  period  has  elapsed." 
A  similar  basb  is  to  be  found  for  the  doctrine  of  an  early 

Pac.  346;  Webb**  v.  mUiama  College,  p.  346,  the  court  added:  "ProbtOrfy, 

23  Pick.  302;  Gftylord  ii.  Von  Losii,  15  if  a  motion  had  been  made  in  the  otig- 

Wend.  306.    But  see  contra, — Andrete  inal  case  to  set  aside  the  sale  upon  the 

B.  Redfield,  9S  U.  8. 226,  239,  25  L.  Ed.  ground  of  mere  irregularities,  such  mo- 

168;  Oreen  v.  Coos  Bay  Wagon  Roa^  tion  would  have  to  be  made  before  the 

Co.,  23  Fed.  67;  Mann  n.  Cooper,  Z'  statutory  period  for  redemption 


D.  C.  App.  226, 238;  I«ngdon  v.  Doud,!     passed;  but  in  this  daas  of  cases,  whero 
10  Alien,  433;  Shapley  e.  Abbott,  42      fraudulent  conduct  is  imputed  t«  the 


N.  Y.  443,  1  Am.  Bep.  S48.    See  also  parties  conducting  the  sale,  there  ii 

Qrayn.  Day,  100  Me.  492, 84  All.  1073,  concurrent  jurisdiction  of  a  court  of 

43  L.  R.  A.  (N.  9.)  535.  equity,  founded  upon  its  general  right 

"  Schrceder  v.  Young,  161  U.  S.  334,  to  relieve  from  the  consoquencas  ot 

344, 40  L.  Ed.  721, 16  S.  Ct.  512,  citing;  fraud,  accident  or  mistake,  which  may 

Guinn  r.  Locke,  1  Head,  110;  Combs  ti.  be  exercised,  notwithstanding  the  stat- 

Little,  4  N.  J.  Eq.  310,  40  Am.  Dec.  utory  period  for  redemption  has  ex- 

207;  Griffin  v.  Coffey,  9  B.  Mon.  462,  pired."     See  also  De  Lucia  o.  Witi, 

fiOAm.  Dec.  619;  Martin  f.  Martin,  16  92  Conn.  416, 103  Atl.  117,  IIS;  Dow  v. 

B.  Mon.  S;  Butt  o.  Butt,  91  lad.  305;  Bradley,  ItO  Me.  249,  S6  Atl.  896,  44 

Turner  v.  King,  2  Jred.  Eq.  132,  33  L.  R.  A.  (N.  S.)  1011 ;  Thomas  v.  Hall, 

Am.  Dec.  679;  Lucas  v.  Nichols,  66  116  Me.  140,  100  Atl.  502. 

ni.  41;  McMakin  0.  Bchenck,  98  Ind.  "See  iV"i,  S|  679,  689. 

264.    In  Schrceder  v.  Young,  »Mpro,  at  "See  iTtfro,  j  186. 
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Pamsylvaiua  deci^on,''  which  held  that  a  license,  in  terniB 
permanent,  to  divert  a  watercouree  could  not  be  revoked 
after  the  licensee  had  made  improvements  and  invested  capital 
in  consequence  of  it.  This  dedmon  has  been  followed  by 
otho'  cases  holding  that  a  license  camiot  be  revoked  in  viola- 
tion of  its  terms  after  the  licensee  has  seriously  chai^^  his 
position  on  the  faith  of  it.*"  It  should  be  noticed  that  no 
slight  acts  or  merely  technical  reliance  will  serve."  The 
weight  of  authority,  moreover,  is  opposed  to  these  decisions 
and  holds  a  gratuitous  licaise  revocable  though  action  has 
been  takm  in  reliance  upon  it.*^  In  connection  witii  the 
subject  of  enforcement  of  promises  because  of  a  promissory 
estoppel,  a  doctrine  of  equity  in  regard  to  certain  gratuitous 
promises  should  be  mentioned.    Where  land  has  been  gratu- 


MKetkk  p.  Rmi,  14  8.  ft  R.  267. 

**W]nm  r.  Oariiuid,  19  Aik.  23,  68 
Am.  Dec  190  (</.  Hunkett  v.  Meredith, 
n  Aik.  3,  77  S.  W.  eoO);  Miller  n. 
Eem,  164  Cal.  786,  99  Fao.  179;  AI- 
bfidit  p.  Drake  Lamber  Co.,  67  fla. 
310, 65  So.  98;  Hi«B  v.  Mill  Baven  Co., 
113  G».  1002,  39  8.  E.  444;  McRey- 
Dcdda  D.  Hsnigfeld,  26  Idaho,  26,  140 
Pk.  10S6;  Jmeph  i>.  Wild,  146  Ind. 
319,  45  N.  E.  467;  Fattenoa  o.  Bur- 
Wlon,  141  Iowa,  291, 119  N.  W.  593; 
Ue  V.  McLeod,  12  Nev.  280;  Bowman 
*.  BowmAD,  36  Oreg.  279,  57  Pac.  £46; 
SImw  tr.  Proffitt,  67  Oreg.  192,  109 
Vk.  684,  110  Fao.  1092,  Ann.  Cas. 
1913  A.  63;  BiaieD  v.  Brown,  73  Tex. 
135,  10  S.  W.  661;  Baire  v.  Perry,  82 
VL  801. 

**See  cases  in  the  preoeding  note. 

'HickB  Broi.  t>.  Swift  Creek  MiH 
Co.,  133  Ala.  411,  31  So.  947,  67  L.  R. 
A.  720, 91  Am.  St  Sep.  38;  Preble  Cot- 
ton Milla  K.  Calhoun  Water  Co.,  189 
Ah.  181, 66  So.  50;  Foot  p.  New  Haven, 
etc,  R.  Co.,  23  Conn.  214;  Jackson  & 
Shup  Co.  V.  nuladelphia  R.  Co.,  4 
Dd.  Ch.  ISO;  Howes  o.  Barmon,  11 
Idaho,  64,  81  Pu.  48,  69  L.  R.  A.  668; 
Qitwhistte  p.  Henke,  211  HI.  273,  71 
N.  K  990  (but  «ee  Giiard  ■>.  Lehigh 
Stone  Co.,  280  m.  479,  484,  117  N.  K 


698);  Stevens  v.  Stevens,  11  Meto. 
(Maes.)  261;  NowUn  Lumber  Co.  i>. 
Wilson,  119  Mich.  406,  78  N,  W.  338; 
Minneapolis  Mill  Co.  v.  MioDeapolis 
Ry.  Co.,  61  Minn.  304,  53  N.  W.  639; 
Belsoni  OU  Co.  v.  Yasoo  R  Co.,  94 
MiBB.  58, 47  So.  468;  Pitunan  v.  Boyce, 
111  Mo.  387,  19  S.  W.  1104,  33  Am.  St. 
Rap.  636  (qf.  Cape  Girardeau  R.  Coi  v. 
St.  Louis  Ry.  Co.,  222  Mo.  461, 484, 121 
S.  W.  300);  Archer  v.  Chicago  Ry. 
Co.,  41  Mont.  56,  108  Pac.  571;  Hous- 
ton V.  lafloe,  46  N.  H.  505;  Uwrence 
V.  Springer,  49  N.  J.  Eq.  289,  24  AU. 
933;  Crosdale  ».  Lanigan,  129  N.  Y. 
604,  29  N.  E.  824;  Richmond  R.  Co.  v. 
Durham  R,  Co.,  104  N.  C.  668,  10 
S.  E.  659;  Rodefer  d.  Pittsburg  R.  Co., 
72  Oh.  272,  74  N.  E.  183;  Foster  v. 
Browning,  4  R.  I.  47,  67  Am,  Dec.  506; 
Yeager  u.  Woodruff,  17  Utah,  361,  63 
Paa.  1046;  Hathaway  r.  Yakiina  Water 
Co.,  14  Wash.  469,  44  Pac.  806;  Pifer 
P.  Brown,  43  W.  Va.  412,  27  S.  E.  399, 
49  L.  R  A.  497;  Thcemke  v.  Fiedler, 
91  Wis,  386, 64  N.  W.  1030.  In  Girard 
V.  Lehigh  Stone  Co.,  280  111.  479,  484, 
117  N.  E.  698,  it  was  held  that  a  gra- 
tuitous license  thus  relied  on  would  be 
protected  in  equity,  though  invalid  at 
law. 
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itously  promised  to  one  who,  relying  upon  the  prcanise,  has 
entered  upon  the  land  and  made  improvements,  it  has  been 
held  that  equity  will  specifically  enforce  the  proume  to  convey 
the  land.**  A  promise  not  to  enforce  or  foreclose  a  mortgage, 
in  reliance  upon  which  the  promisee  has  made  improvements, 
has  been  similarly  held  binding."  It  is  to  be  noticed  that 
in  enforcing  conveyances  in  such  cases,  equity  r^ards  only 
possession  of  the  land  and  improvements  upon  it.  No  other 
detriment  would  suffice."  It  is  probable  that  the  actual  de- 
livery of  possession  of  the  land  has  been  regarded  as  analogous 
to  compleldng  a  gift. 

AnothCT  class  of  cases  which  seem  to  rest  (m  the  ground 
of  promissory  estoppel  are  promised  marriage  settlements. 
It  is  said  to  be  the  policy  of  the  law  to  favor  such  settlemoats 
and  in  accordance  with  this  policy  promisee  which  often  seem 
to  have  been  intended  as  gratuitous  have  been  eakfssed  when 
a  marriage  has  taken  place  in  reliance  upon  theni^  Doubt- 

*•  Neale  t>.  Neale,  9  Wall.  1,  9,  10      148;  MereoMs  v.  I>eLemos,  SI  Conn. 


56  Cal.  98;  BeaU  v.  CUrk,  71  Ga.  818; 
Irwin  t>.  Dyke,  114  HL  302, 1  N.  E.  913; 
Cluicjr  V.  Flwky,  187  HI.  60S,  68  N.  E. 
594;  Hngbn  t>.  Lindaey,  31  la.  329; 
PrutgM-  V.  Franger,  182  Is.  639,  164 
N.  V.  007;  Bigelow  e.  Bigelow,  93  Me. 
439,  46  AtL  613;  Hard«ety  t>.  Richard- 
Bon,  44  Md.  617,  22  Am.  Bep.  67; 
Potter  IT.  Smith,  68  Mich.  212, 35  N.  W. 
916;  Doner  v.  Matson,  94  Mo.  328, 
7  8.  W.  268,  4  Am.  St.  Rep.  388;  Story 
V.  Black,  6  Mont.  26,  I  Pac.  1,  61  Am. 
Rep.  37;  Seavey  ■>.  Drake,  62  N.  H.  393; 
Young  V.  Overbaugh,  145  N.  Y.  158, 
39  N.  E.  712;  Messiah  Home  v.  Rogers, 
212  N.  Y.  315,  106  N.  E.  69;  achroder 
V.  Wanior,  36  Hun,  423;  Pugh  v.  Spick- 
nail,  43  Ore.  489,  73  Pac.  1020;  Scott 
V.  Lewis,  40  Ore.  37, 66  Pac.  209;  Royer 
v.  Ephrata  Bcrou^,  171  Pa.  420,  33 
Atl.  361;  Johnson  v.  Townsend,  77 
Tex.  639,  14  S.  W.  233;gGrigsby  v. 
Osborn,  82  Va.  371;  Harrison  u.  Har- 
rison, 36  W.  Va.  556,  15  S.  E.  87. 
See  also  Croebie  v.  McDou&l,  13  Ves. 


651,  101  Atl.  8.  But  see  the  oontrary 
decUions  of  Tolleeon  v.  Blackstock, 
05  Ala.  510,  513,  11  So.  284;  Usher'a 
Ex's  I*,  flood,  S3  Ey.  562;  Ridley  p. 
McNairy,  2  Bump.  174.  The  matt^ 
is  discussed  by  Found  in  13  lU.  L.  Rev. 
435,  440. 

"Faxton  ir.  Faxon,  28  Mich.  169; 
Roe  V.  Fleming,  32  Okl.  260, 122  Pao. 
496. 

"  In  this  connection  should  be  con- 
aidered  the  doctrines  of  equity  in  re- 
gard  to  ttie  enforcement  of  or^  eon- 
tracts  for  the  sale  of  land,  because  of 
part  perfonnanoe.   See  irrfra,  {  494. 

"  Ayliffe  v.  Tracy,  2  P.  Wms.  65j 
ShadweU  V.  ShadweU,  9  C.  B.  (N.  S.) 
159;  Bold  i>.  Hutchinson,  20  Beav.  250; 
Laver  v.  Fielder,  32  Beav.  1 ;  Coverdale 
».  Eastwood,  L.  R.  15  Eq.  121;  Kenya 
0.  Oihnore,  Ir.  Rep.  8  Eq.  290;  Phalen  t>. 
United  States  Trust  Co.,  186  N.  Y.  178, 
186,  78  N.  E.  943,  7  L.  R.  A.  (N.  S.) 
734.  In  lAver  v.  Fidder,  32  Beav.  1, 
Romilly,  M.  R.,  said:  "It  is  of  great 
importance  that  all  pesaoaa  should  un- 
derstand that  when  a  man  makes  a, 
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less  tJiere  are  reasons  of  justice  for  enfcnrcing  promises  which 
have  led  the  promisee  to  mcur  any  detriment  on  the  ffdth 
of  them,  not  only  when  the  promisor  intended,  but  also  when 
he  should  leasonably  have  expected  such  detriment  would 
be  incurred,  Ihoi^  he  did  not  request  it  as  an  exchange  for 
his  promise.  Students  of  the  Civil  Law  usually  select  the 
technicalities  of  the  'FHigliah  and  American  law  requiring 
GMisideration  to  validate  a  simple  contract,  for  particular 
aoimadv^fion;  and  th^«  is  not  infrequently  observable 
in  the  decidons  of  American  courts  in  cases  of  hardship 
an  impatience  with  the  requirement  and  an  e£Fort  to  enlarge 
the  boundaries  cd  enforceable  promises.  If  this  sentiment 
should  find  general  expression,  it  may  fairly  be  argued  that 
the  fundamental  basis  of  simple  contracts  historical^  was 
action  in  justifiable  reliance  (m  a  [nt>mise — ^rather  than  the 
more  modem  notion  of  purchase  of  a  promise  for  a  price, 
and  that  it  is  a  consistent  development  from  this  ear^  basis 
to  define  vali^  consid^stion  as  any  legal  benefit  to  the  promisor 
or  legal  detriment  to  the  promisee  ^ven  or  suffered  by  the 
latter  in  reasonable  reliance  on  the  promise.  Such  a  defini- 
tion eliminates  the  necrasity  of  a  request  by  the  promisor 
for  the  confoderation.  The  proposition  is  by  no  means  with- 
out intrinsic  merit,  but  it  should  be  recognized  that  if  generally 
^)plied  it  would  much  extend  liability  on  promises,  and  that  at 
present  it  is  opposed  to  the  great  weight  of  authority.  A  class 
of  cases  where  a  genuine  estoppel  exists  must  be  distinguished 
from  those  discussed  in  this  section.  Where  a  note  has  been 
executed  to  a  bank  to  make  an  appearance  of  assets  to  deceive 
the  bank  exuniners  and  enable  the  bank  to  ctmtinue  business, 
a  receiver  of  the  bank  can  maintain  an  action  on  the  note, 
althou^  as  between  the  bank  and  the  maker  there  was  no 
conmderation.*^   Here  there  is  a  misstatement  of  fact  made  to 

■olenm  engagement  upon  an  import&nt  than,  thia  court  will  not  permit  him 

ooeuion,  aueh  aa  the  marriage  of  his  &ft«rwarda  to  forego  his  own  words  and 

(ian^ter,  he  ia  bound  by  the  promiae  aay  that  he  was  not  bound  by  what  he 

he  then  makes.    If  he  induce  a  peraoa  then  promised."    See  also  De  Cicco  v. 

to  aot  upon  a  particular  pronuae,  with  Schweixer,  221  N.  Y.  431,  117  N.  E. 

the  particular  view,  whidt  affects  the  807. 

interesta  in  life  of  his  own  children  and  "  Golden  v.  Cervenka,  278  111.  409, 

of  the  peraona  who  become  united  to  427,  116  N.  £.  273;  Niblack  v.  Farley, 
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a  third  person  represeatoi^  the  creditors,  and  actioa  is  takea 
rdying  thereoo. 

§  140.  Mutuality. 

It  is  often  stated  as  if  it  were  a  requisite  in  the  formation 
of  contracts,  that  there  must  be  mutuality."  This  form  of 
statement  is  likely  to  cause  confusion  and  however  limited  is  at 
best  an  imnecessary  way  of  stating  that  there  must  be  valid  con- 
sideration. In  unilateral  contracts  there  is  never  mutuality  of 
obligation;  **  and  in  bilateral  agreements  though  it  is  necessary 
that  there  shall  be  such  a  promise  on  each  side  as  will  furnish 
valid  consideration,  to  express  the  idea  by  saying  that  mutuality 
is  necessary  is  sure  to  cause  confusion  with  the  use  of  the  same 
word  by  courts  of  equity.*^  Lack  of  mutuality,  as  that  phrase  is 
used  by  courts  of  equity,  is  not  necessarily  any  objection  to  the 
existence  of  a  contract.  It  is  said  that  equity  will  not  give 
specific  performance  to  a  contract  unless  there  is  mutuality; 
that  is,  imless  the  plaintiff's  own  promise  so  far  as  it  is  still 
unperformed  is  capable  of  specific  enforcement.  It  may  not 
be  thus  capable  for  various  reasons  which  will  not  inv^date 
t^e   contract.*     Sometimes   the   question   involved   where 

286  m.  536,  122  N.  E.  160;  Beet  p.  "  In  WhitUe  e.  f^&nkland,  2  B.  A  S. 
Thiel,  79  N.  Y,  15;  Lyons  v.  Benney,  49,  55,  CrompbiD,  J.,  said: — "I  oever 
230  Pa.  117,  7ft  AU.  250,  34  L.  R.  A.  could  understand  th&t  mutuality  doo- 
(N.  S.)  lOS;  Dominion  Trust  Co.  o.  trine.  Take  the  case  of  a  ooatract  of 
Ridall,  249  Pa.  122,  94  Atl.  464.  guarantee;  the  only  question  tb»e  is, 
**  A  few  illuatr&tionB  of  this  use  was  there  any  oonsideration  to  sup- 
from  recent  cases  may  be  found  in  port  the  contract?"  See  discuaaion  of 
Haielburst  Lumber  Co.  v.  Mercantile  the  matl«r  in  Hague  p.  Publishing  Co., 
Ac,  Co.,  166  Fed.  191;  Jenkins  v.  Ana-  164  N.  Y.  App.  D.  128,  149  N.  Y.  S. 
heim  Sugar  Co.,  237  Fed.  278;  EUis  v.  668;  Western  Newspaper  Union  v.  Kit- 
Dodge,  237  Fed.  860;  Marin  Water  &c.  chel,  201  Mich.  121,  166  N.  W.  1021. 
Co.  f.  Sauealito,  168  Cal.  5S7,  143  Fac.  Neverthelesa  mutuality  is  not  iufre- 
767;  Ayer  ALord  TieCo.  0.  O'Bannon,  quently  stated  to  be  a  "cardinal  re- 
164  Ky.  34,  174  S.  W.  783;  Killebrew  quirement"  of  contracts,  aa  it  was  in 
p.  Murrajr,  151  Ky.  345, 151  S.  W.  662;  the  opinion  of  the  court  in  Oakland 
Hudson  c  Browning,  264  Mo.  58,  174  Motor  Car  Co.  o.  Indiana  Automobile 
B.  W.  393;  GrwBmaD  v.  Schenker,  206  Co.,  201  Fed.  409,  504,  121  C.  C.  A. 
N.  Y.  466, 100  N.  E.  39;  Great  North-  319. 

em  R.  Co.  v.  Sheyenike  Tel.  Co.,  27  *'  Various  shades  of  meaning  given 

N.  Dak.  256,  263,  145  N.  W.  1062;  to  the  word  are  noted  by  ProfeaBOr 

Texas  Produce   Exchange   v.   Sorrell  Gilbert  in  4  Calif.  L.  Rev.  122. 

(Tex.  Civ.  App.),  168  8.  W.  74.  "  Bee  iTifra,  fi  1433  et  aeq. 
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mutuality  is  discussed  is  whether  one  party  to  the  transaction 
can  by  ffur  implication  be  regarded  as  making  any  promise; " 
but  this  is  dmply  an  inquiry  whether  there  is  consideration  for 
tiie  other  party's  promise.  The  particular  error  which  is 
traceable  to  the  misleading  use  of  the  word  mutuality  as  a 
requirement  for  the  formation  of  contracts,  is  a  tendency 
observable  in  some  casra  to  hold  a  contract  invalid  because 
the  obligation  undertaken  on  one  side  is  not  commensurate  with 
that  undertaken  on  the  other.  Especially  where  one  party  is 
given  an  option,  not  accorded  to  the  other,  of  discontinuing  or 
extending  performance  or  of  cancelling  or  renewing  the  contract 
or  of  determining  the  extent  of  performance,  confufflon  has 
arisen.  If  tJie  option  goes  so  far  as  to  render  illusory  the  promise 
of  the  party  pven  the  option,*  there  is  indeed  no  valid  considera- 
tion, and  therefore  no  contract,  but  the  mere  fact  that  the  option 
prevents  the  mutual  promises  from  being  coextensive  does  not 
prevent  both  promises  from  being  binding  according  to  their 
terms.*   A  court  of  equity  m^t  indeed  refuse  to  enforce  spe- 


*See  mpra,  |9a 

•Seenipra,  SS43,  1<H. 

"Sod)  contncts  were  therefoie  en- 
forced in  PiUdngton  t>.  Scott,  IS  M.  & 
W.  657  (emplo;inent  fix-  seven  yam 
with  ri^t  in  etofHoyw  to  diocharge  on 
notice  of  &  month  or  wagn  for  th&t 
poiod).  Ccntz&l  Tnut  Co.  v.  Chicago 
Auditorium  Anoc.,  210  U.  S.  581,  36  S. 
Cl  412,  41S,  aO  L.  Ed.  811  (contnct 
with  a  hotel  for  baggage  and  livoy 
]»iTiIegee  for  fiTe  yem  with  the  rigfat 
leaerred  to  the  hotel  to  cancel  on 
ax  months'  notice);  McCnll  Co.  o. 
Wri^it,  133  N.  Y.  App.  D.  62,  117  N. 
Y.  8.  77S,  198  N.  Y.  143,  91  N.  E. 
516,  31  L.  B.  A.  (N.  B.)  249  (em- 
ployment for  six  Tears  with  right 
in  onployer  to  discharge  on  notice  of 
thirty  days};  Realty  Advertising  Ac. 
Co.  p.  Qi^ebert  Tyre  Co.,  151 N.  Y.  S. 
S8S,  89  N.  Y.  Misc.  371  (advertising 
eontraot  with  right  in  phuntiS  to  can- 
ed cm  five  days'  notice);  Tebesu  v. 
fiidge,  261  Mo.  647,  170  8.  W.  871, 
L  B.  A.  1S15  C,  367  (opUon  in  lease 


giving  leasee  right  to  purchaae;  citing 
other  cases  to  the  same  effect).  9ee 
also  Marin  Water  Ac.  Co.  v.  Sausalito, 
168  Cal.  687,  143  Pac.  767;  United 
States  Expansion  Bolt  Co.  v.  Marmo'- 
Btein,  181  N.  Y.  App.  D.  790, 169  N.  Y. 
3.244.  On  the  other  hand,  in  Tweedie 
Trading  Co.  v.  Pariin  &  OrendorS  Co., 
204  Fed.  50, 122  C.  C.  A.  364,  in  a.  suit 
in  admiralty,  a  shipping  contract  was 
held  invalid  which  gave  the  carrier  an 
option  as  to  when  and  what  it  would 
carry  during  moat,  but  not  all,  of  the 
year,  during  which  the  contract  was  to 
be  in  force.  See  alao  Killebrew  v. 
Murray,  151  Ky.  345,  151  8.  W.  663; 
Owens  V.  Coracana  Petroleum  Co. 
(Tex.  Civ.  Ah>.),  169  8.  W.  192. 

Some  courts,  too,  owing  to  a  mis- 
taken view  as  to  the  requirement  of  mu- 
tuality, have  been  led  to  hold  that  a 
promise  to  buy  from  the  promisee  all 
goods  of  a  certain  kind  which  the  prom- 
isor needed  or  should  buy  from  any  one, 
is  not  a  sufficient  consideration  be- 
cause there  is  no  engagement  to  buy 
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cificaJly  auch  a  contract  if  it  seemed  oppressive,  but  to  deny  its 
legal  validity  is  to  contradict  directly  the  numeroiis  cases  which 
hold  adequacy  of  consideration  is  a  matter  exclusively  for 
the  decision  of  tiie  parties.'"  The  lai^  class  of  cases  where 
one  party  to  a  contract  may  reject  performance  which  is 
not  satisfactory  to  him,"  or  to  bis  architect  or  ettfpneer,^* 
while  no  correeponding  privilege  is  given  to  the  oth^  party, 
is  itself  enough  to  establish  what  should  need  no  argument, 
that  the  obhgafions  of  the  parties  to  a  contract  need  not  be 
correlative  or  coextensive. 

§  141.  One  consideration  may  support  several  promises. 

In  many  contracts  there  are  more  promises  than  one  on 
a  «de.  If  each  promise  on  one  side  is  supported  by  a  promise 
or  performance  allotted  to  it  exclusively  as  its  consideration, 
the  contract  is  divisible.**  But  frequently  all  promises  or 
performances  on  one  side  are  indiscriminately  made  consido^r 
tion  for  all  promises  or  perfonnances  on  the  other.  And  if 
ihe  performances  or  promises  on  one  side  fulfil  the  legal  re- 
quirements of  consideration  they  will  support  any  number 
of  counter-promises  on  the  other.**    A  common  illustration 

some  Bpecifio  quantity,  d>ough  it  ie  fer  e.  Adler,  37  N.  Y.  164,  it  was  held 

dear  tbat  the  pwfomuuice  of  such  a  that  an  oral  promise  to  Bell  goods  to  a 

promise  involves  detriment  in  refnin-  icBponsible  person  on  the  usual  terms, 

ing  from  dealing  with  any  other  person  would  not  support  an  independent  en- 

than  the  promise;  ,  See  aupro,  f  104.  gagement  to  pay  the  antecedent  debt 

"See  supra,  i  115.  of  a  third  person.    See  also  Luing  v. 

"  See  »v.pra,  S  44.  Peterson,  (Minn.  1919),  172  N.  W.  692; 

"  See  ir^ra,  H  794  et  *tq.,  and  npe-  and  in  Belknap  v.  Bender,  75  N.  Y.  446, 

daUy  Boston  Store  v.  Schleuter,  SS  31  Am.  Rep.  476,  it  was  held  that  & 

Ark.  213,  114  8.  W.  242;  Young  v.  promise  to  work  at  what  appeared  to  be 

Stein,  152  Mich.  310,  116  N.  W.  195,  full  compena&tion  would  not  support 

17  L.  R.  A.  (N.  S.)  231,  12S  Am.  St.  a  promise  to  pay  such  a  debt.    In  both 

412,  Elliott  Contracting  Co.  v.  Port-  of  the  New  York  cases  the  primary 

land,  88  Orcg.  150,  171  Pac  760.  question  was  whether  the  promise  woa 

*'  See  infra,  {  861.  to  answer  for  the  debt  of  another  and, 

'*  Franklin  Tel^raph  Co.  v.  Hani-  therefore,  within  the  Statute  of  Frauds; 

son,  145  U.  S.  459,  36  L.  Ed.  776,  12  but  in  so  far  as  they  hold  that  asida 

S.  Ct.  900;  PhUadelphia  Ball  Club  v.  from  the  necessity  of  a  writing,  the 

Lajoie,  202  Pa.  210,  51  Atl.  973,  58  agreements  were  invalid  because  the 

L.  R.  A.  227,  90  Am.  St.  Rep.  627.  consideration  was  insufficient,  they  are 

Sixta  ti.  Ont«nagon  Vtdley  Land  Co.,  indefensible.     (4^a>ntrary  decision  is 

14SWis.l86,134N.W.  341.    In  Heif-  Daviea  ».  CaraJT^Z  Wuh.  637,  130 
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of  tiuB  principle  is  found  in  a  sale  with  a  warranty.  The 
consideration  for  the  promise  to  warrant  is  the  making  of  the 
sale  for  the  agreed  price."  A  promise  to  a  buyer  in  considerar 
tioQ  of  his  agreement  to  buy,  that  the  seller  will  on  a  certain 
contingency  repurchase  is  also  valid, '^  or  that  he  will  repay 
a  commission  on  a  certain  conting^icy."  Another  common 
illustration  is  where  a  busin^is  is  sold  for  an  agreed  price 
paid,  or  promised,  and  the  seller  further  promises  not  to 
engage  in  competition  with  the  buyer.  This  promise  is  sup- 
ported by  sufficient  consideration.'^  In  this  connection  may 
also  be  considered  a  lease,  in  which  is  included  an  option  to 
die  lessee.'* 

S  142.  Past  or  executed  consideration. 

Tlie  term,  past  consideration,  or  executed  consid^^tion, 
is  self-contradictory.  Consideration,  by  its  very  definition, 
must  be  ^ven  in  exchange  for  the  promise,  or  at  least  in  reli- 
ance upon  the  promise.  Accordingly,  somethii^;  which  has 
been  given  before  the  promise  was  made  and,  therefore,  without 
reference  to  it,  cannot,  properly  speaking,  be  l^al  consideran 
tion.  As  a  general  principle  this  is  well  recognized  and  illustra- 
tions.might  easily  be  multiplied  to  show  it.  Thus  a  warranty 
made  after  a  sale  has  been  completed  is  invalid.'* 

Pac  1137.)    Hk  tnrciunfltaaoes  mi^t  ■*  Lynch  v.  Murphy,  SI  N.  Y.  Mise. 

*  aSord  ground  to  queetion  whether  the  180,  142  N.  Y.  S.  373. 

{mHrnses  to  pay  antecedent  debts  were  "  Turner  v.  F^aiier,  157  Ey.  388, 

in  fact  nutde  for  the  consideration  al-  163  S.  W.  245. 

kged,  but  tins  'm  a  question  of  fact,  and  <"  Weickgenant  v.  Eccka,  173  Mich, 

if  the  baiBains  were  actually  made  as  096,  140  N.  W.  513. 

Btat«d,  the  law  cannot  inquire  into  the  xTuimon  v.  Smarr,  14S  Oa.  31% 

adequacy  of  the  consideratdoa.     See  80  S.  E.  214.   And  see  eattta  oit«d  in^ra, 

wt/ro,  i  115.   "nw  eaaea  critidaed  must  {  1441. 

be  distinguiBbed  from  Wood  v.  Ben-  "Rosooria  t,  Thrm.»»,  a  Q.  B.  234; 

■on,  2  Cr.  &  Jervis,  94,  and  Rand  r.  Dilworth  d.  Hoknea  Furniture  Co.,  183 

Mather,  11  Cush.  1,  when  the  ded-  Ala.  60S,  62  8o.  812;  Kimbio  v.  Wells, 

BioiM  related  wholly  to  the  enforce-  112  Ark.  126,  165  S.  W.  645;  Baldwin 

ability  of  Buch  agreonentA  under  the  v.  Daniel,  69  Ga.  782;  gummas  v. 

Statute  of  Frauds.  Vaughan,  35  Ind.  323,  9  Am.  Bep.  741; 

H  WiUiston  on  Sdes,   £  608;  Start-  Farmers'  Assoc,  n.  Scott,  53  Kana.  534, 

dard  Cable  Co.  o.  Denver  Electric  Co.,  36  Pac.  S7S;  Whit«  v.  Oakes,  83  Me. 

TO  FVxL  422,  22  C.  C.  A.  268,  39  U.  S.  367,  34  Atl.  175,  32  L.  R.  A.  502; 

jkp.   340;  MoCauley  r.   Ridgewood  Cady  v.  Walker,  62  Mich.   167,  28 

Kjrt  Co.,  81  N.  J.  L.  86,  79  Atl.  327.  N.  W.  805,  4  Am.  St.  Rep.  834;  In  re 
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Siinilarly  a  guaranty  made  after  the  oblation  guaranteed 
has  been  entered  mto  is  invalid  without  new  confflderation.*" 

A  promise  made,  after  a  sale  or  a  contract  of  aernce  to 
pay  a  larger  price  than  had  been  origiiiaUy  agreed  upon,*^ 
a  promiae  by  a  lessor,  after  a  lease  has  been  entered  into, 
to  malce  repairs,**  or  to  abate  a  portion  of  the  rent,"*  a 
promise  by  a  vendor  to  pay  for  a  deficiency  in  the  acreage  of 
land  sold  as  compared  with  what  it  was  supposed  to  contain,*^ 
are  similarly  invalid;  and  generally  the  doctrine  that  past 
consideration  is  no  consideration  is  well  recognized  and  miiv^- 
sally  enforced.'"    This  has  been  law  from  a  very  early  day.** 


Rohrig,  176  Mich.  407, 142  N.  W.  661; 
Hetcher  v.  Ndaon,  0  N.  Dak.  94,  69 
N.  W.  63;  MoidiouBe  s.  Conutodc,  42 
Wis.  626.  So  a  warranty  wfaich  has 
Upeed  because  of  the  failure  of  the 
buyer  to  oorofd}'  witb  ita  terms  cumot 
be  subaeqaently  renewed  without  new 
cottsderatioo.  Waltera  d.  Aken,  31 
Ky.  L.  Rep.  269, 101  S.W.  1179.  Itis 
Bometimea  said  that  a  warranty  given 
b^ora  the  property  in  the  goods  has 
passed  is  binding.  DougUss  ■>.  Moms, 
89  Iowa,  40,  66  N.  W.  271,  48  Am.  St. 
353;  Bowot  v.  Zaccanti,  (Mo.  App. 
1919),  208  S.  W.  277;  or  if  given  be- 
fore ddivoy  <A  the  goods.  Webster  b. 
Hodgkins,  26  N.  H.  128.  But  such 
sUtetneots  are  erroneous.  The  ques- 
tion is  whether  the  warranty  was  given 
before  the  seller  was  bound  to  Accept 
title  and  deUvery.  See  17  Mich.  L. 
Rev.  510. 

•>  Richardson  v.  ¥Mde,  124  Ala.  635, 
26  So.  981;  Summors  c.  Heard,  6S  Ark. 
650,  60  S.  W.  78,  61  8.  W.  1067;  Giob 
f.  Gron,  S3  N.  J.  L.  430,  S4  Ati.  1064; 
Teele  o.  Mayer,  173  N.  Y.  App.  D.  689, 
160  N.  Y.  S.  116;  In  w  Goddard'a  Es- 
tate, 66  Vt.  415,  29  Atl.  634. 

"  Howaid  p.  McNeil,  26  Ky.  L.  Rep. 
1304,  78  B.  W.  142;  Hill  o.  Granat,  134 
N.  Y.  8.  629. 


"  RcehiB  V.  'nmmons,  28  Ind.  App. 
678,  63  N.  E.  481;  King  v.  Cavell,  150 
Ky.  637,  150  S.  W.  682;  Clyno  p. 
Hehnee,  61  N.  J.  L.  358,  39  Atl.  767. 
See  also  Avery  v.  Sawyer,  62  Conn.  56a 

•>  Ooldsborough  v.  Gable,  140  lU. 
269, 29  N.  E.  722, 15  L.  R.  A.  294. 

"Williams  d.  Hatiiaway,  19  Kok. 
387;  Smith  v.  Ware,  13  Johns.  257. 
But  see  Spear  n.  Griffith,  86  III.  652. 

«•  Hopkinfi  p.  Logan,  5  M.  &  W.  241; 
Rosoorla  p.  Thomas,  3  Q.  B.  234; 
Robinson  p.  Iron  R.  Co.,  135  U.  S.  522, 
34  L.  Ed.  276,  10  S.  Ct.  907;  Levmrne 
V.  Hildreth,  80  Cal.  139,  22  Pa«.  72; 
Martin  v.  Stubbings,  20  111.  Aiq>.  381^ 
Davidson  v.  King,  SI  Ind.  224;  Griffin 
c.  Hoag,  105  la.  499,  75  N.  W.  372; 
CaldweU  v.  Fdton  (Ky.),  51 S.  W.  676; 
Stevens  v.  Mayberry,  82  Me.  65,  19 
Atl.  92;  Moore  p.  Ehner,  180  Msm.  15, 
61  N.  E.  259;  Massachusetts  Mutual 
life  Ins.  Co.  p.  Green,  185  Mass.  306, 
70  N.  E.  202;  Widiman  p.  Brown,  83 
Mich.  241,  47  N.  W.  231;  Turle  p.  Sar- 
gent, 63  Mina.  211,  65  N.  W.  349,  56 
Am.  St,  Rep.  475;  Pike  o.  Van  Riper, 
67  N.  J.  L.  290,  30  Atl.  S29;  Guillaume 
p.  General  Transportation  Co.,  100 
N.  Y.  491,  3  N.  E.  489;  Randall  tt. 
Simmons,  134  N.  Y.  3.  523;  Roberte  if. 
Eirat  Nat.  Bank,  8  N.  D.  474,  S04,  79 


**Jn«my  v.  Goochman,  Cro.  Elia.  442;  Barker  t 
Docket  P.  Voyd,  2  Cto.  Elis.  885. 


Halifax,  2  Cro.  Elis.  741; 
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In  several  classes  of  cases,  however  anomalously,  a  past 
conaderation  has  been  r^arded  formerly  by  the  law  as  sufficient 
conaderation,  and  at  the  present  time  in  some  of  these  classes 
at  least,  the  early  law  still  persists.  These  classes  may  be 
stated  as  follows,  though  the  boundaries  between  the  groups 
are  not  always  distinct^  marked: 

(1)  Promises  to  pay  a  precedent  debtj 

(2)  Promises  in  consideration  of  some  act  previously  done 
by  the  jffomisee  at  the  request  of  the  promisor; 

(3)  Promises  where  past  circumstances  create  a  moral 
obligation  on  the  pul;  of  the  promisor  to  perform  his  promise. 
Under  this  head  may  be  included  cases  of  ratification  and 
adoption  of  promises  previously  made  for  sufiicient  consid^a- 
tiou  but  invalid  when  made  for  lack  of  authority  or  capacity. 
These  groups  may  be  separately  considexed. 

§  lis.  Promises  to  pay  precedent  debts. 

According  to  modem  notions  there  is  almost  always  either 
a  contract  implied  in  fact  or  an  express  contract  in  any  situa- 
tion where  the  early  common  law  recognized  the  creation  of 
a  debt;  but  such  was  not  the  doctrine  f<nineriy  held.  Debt  i 
as  a  remedy  long  antedates  any  recognition  of  simple  contracts, 
and  when  the  action  of  assumpsit  first  arose,  even  though 
there  was  an  express  contemporaneous  promise  to  pay  the 
price  of  goods  or  of  services,  assumpsit  would  not  he  for  the 
price  because  a  debt  had  been  created,  and  the  action  of 
d^t  was  r^arded  as  higher  in  its  nature  than  the  action 
<Hi  the  case.     Therefore,  debt  was  the  exclusive  remedy.*' 

N.  W.  993,  10*9;  Hm'o  Eetate,  160  "  M.Lyl(Lrrj  ,,,   TfH.t«-,  Moore,  711; 

P».  3«,  24  AtL  676;  Oourdin  s.  Tren-  Edgoomb   u.    Dee,    Vaugb.    89,    101; 

faohn,  26  S.  Car.  362;  Shugart  v.  Shu-  Ames,  Hist,  of  AKumpeit,  2  Harv.  L. 

gut,  111  Tenn.  179,  76  S.  W.  S21.  Rev.  64.    The  Bome  sort  of  nation  pre- 

102  Am.  St.  Rep.  777;  M.  T.  Jones  vailed  till  a  much  later  day  in  regard  to 

Lumber  Co.  e.  Vilkgaa,  8  Tex.  Civ.  theactionsofaBsumpsit  and  covenant. 

App'  009,  28  S.  W.  S58;  Stoaebunier  Even  though  the  facta  afforded  proof 

*.  Motisy,  95  Va.  7S4,  30  S.  E.  364  of  a  promiae  for  good  consideration 

In  n  GoddaJrd'B  Estate,  06  Vt.  416,  29  upon  whioh  aasumpait  would  lie,  were 

AtL  034;   Carstens   Packing   Co.    v.  it  not  for  the  fact  that  a  covenant  had 

Lewis  C.  Troughton,  Inc.,  00  Wash.  also  been  entered  into,  that  fact  made. 

196, 155  Pac.  768;  Bank  of  Commerce  covenant  the  exclusive  remedy.     Le- 

«.acM,91Wis.320,i     \  W.993.  land  v.  Barry,  69  DI.  348. 
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It  was  not  until  Slade's  Case  "  in  1602,  that  it  was  decided 
tiiat  assumpsit  wotild  lie  upon  a  contract  which  also  created 
a  debt.  Nevertheless  the  courts  had  allowed,  even  before 
Slade's  Case,  an  action  of  assumpsit  to  be  brought  upon  a 
simple  contract  debt,  provided  the  defoidiuit  made  an  express 
V  promise  to  pay  the  debt  subsequent  to  its  creation.  Hie 
existence  of  the  debt  was  r^arded  as  a  sufficient  considerar- 
tion  to  support  tlie  promise,  on  which  the  action  was  based."" 
The  object  of  the  court  in  stretching  the  theory  of  con- 
sideration so  as  to  allow  redress  in  assumisit  upon  a  promise 
the  only  consideration  of  which  was  past,  was  cfaiefi^  to  permit 
the  plaintiff  to  sue  in  an  action  where  trial  by  jury  was  the 
prescribed  method  of  trial  instead  of  ccmipelling  him  to  sue 
on  the  antecedent  debt  in  an  action  where  wager  of  law 
was  allowed  to  the  defendant.^  Also,  in  assumpdt  tJie  plain- 
tiff was  allowed  a  simpler  method  of  pleading  his  right  to 
recover  a  promised  debt  than  was  permitted  in  the  action  of 
debt.  The  common  counts  in  indebitatus  assumpdt  seem 
to  have  become  recognized  early  in  the  seventeenth  centxuy.^' 
At  first,  in  order  to  support  the  action  of  assumpsit  to  recover 
a  debt  it  was  essential  that  the  defendant  should  make  an  ex- 
press promise  to  pay  the  debt,  either  subsequently  to  its  crea^ 
tion  or,  after  Slade's  Case,  at  the  time  it  was  created.  Later, 
a  st^  in  advance  was  taken  by  the  recognition  of  promises 
implied  in  fact,  not  only  for  debts  of  e^>ecific  amounts  but  also 
for  unliquidated  claims,  when  the  dements  of  a  contract  could 
be  found  in  the  acts  of  the  parties  though  not  in  their  words.'* 

•■  4  Coke,  92  (b).  Hist,  of  Awun^Mit,  2  Harv.  L.  R.  67. 

**  Sidenhiun  r.  Worlington,  2  Leon.  As  to  the  n&tura  of  trial  by  wager  of 

224;  Field  n.  Dale,  1  Rolle  Abr.  11,  law  see  Thayer'a  Prelinunaiy  Tteatiae 

pi.  8;  JansoD  c  CoUomore,  1  RoUe,  306;  on  Evidence,  p.  24. 

Hodge  V.  VavisM-,  1  Rolle,  413;  Bar-  "  Aqim,  Hist,  of  Aasumpait,  2  Harr. 
ton  V.  Shurley,  I  RoUe  Abr.  16,  pi.  12;   .  L.  Rev.  57. 

Ames,  Hist,  of  Assumpsit,  2  Harr.  L.  "  This  implication  was  first  made  in 

Rev.  54.   But  a  promise  by  a  husband  favor  of  the  innkeeper  to  allow  him  to 

to  pay  an  antenuptial  debt  of  his  wife  recover  from  the  Kueata  all  cluuges  in- 

WBB  held  not  sufficiently  supported  by  cuired  in  his  entertainment.     War- 

tbe  lialHlity  imposed  by  law  upon  him  broke  «.  Griffith,  2  Brownl.  255,  a.  c 

as  hudtand,  to  be  oiforoeable.    Drue  v.  Moore,  876.  The  tailor  was  also  allowed 

Thome,  Aleyn,  72;  Mitchinsoa  ».  Hew-  similarly  to  sue  on  an  implied  promise 

■on,  7  T.  R,  348.  The  Six  Can>enten'  Case,  146  (a),  147 

"Slade's  Case,  4  Coke,  92(b);  Ames,  (a)iandbefotethenuddleof  theserwH 
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A  still  further  step  was  taken  when  quasi-coatractual  obliga- 
tions were  enforced  in  the  action  of  indebitatus  assumpdt 
under  the  guise  of  promises  imphed  in  law.  This  step  was 
taken  by  the  end  of  the  seventeenth  century."  At  the  pres- 
ent day  there  seems  no  longer  any  necessity  for  recognizing 
the  validity  of  a  mbaRgupjit  prnmiaft  in  pay  a  dfiht^  iinlpjw  tiie 
Bubeeqiient_promiBe  jsundCT  seal^or  is  a  negotiable  instru- 
mgoXT^  Wh^re  common-law  forms  of  action  still  prevail,  the 
fact  that  there  is  a  simple  contract  debt  justifies  the  creditor 
in  suing  for  it  in  assumpsit.  He  is,  therefore,  amply  pro-t 
tected  both  as  matter  of  substantive  law  and  matter  of  proced- 1 
uie,  and  this  without  imposing  the  strain  upon  the  doctrine  of  I 
OHtsideration  of  maintaining  the  exception  to  the  general  def-  \ 
inititm,  mvolved  in  holding  that  a  subsequent  promise  to  pay  ' 
the  debt  creates  a  new  contract;  and  save  as  applied  to  a  few 
exceptional  cases,  such  as  promises  to  pay  debts  barred  by  the  ' 
Statute  of  Limitations  or  Bankruptcy,"  the  old  doctrine  mi^t 
be  considered  wholly  outgrown  and  be  allowed  to  drop  out  of 
si^t.  There  can  be  no  doubt  that  this  result  has  been  reached 
in  En^and.  Before  the  end  of  tiie  ISth  century  it  was  held  by 
the  House  of  Lords  that  a  precedent  debt  was  not  sufficient  con- 
sideration for  any  pnmiiae  other  than  that  which  the  law  would 
imply."    And  so  far  as  concerns  express  promises  which  are 

twntb  century  a  Bimikr  ri^t  wu  per*  Holt,  36;  Woodvardti.  AHton,  2  Mod. 

nutted  to  ftoy  one  who  hod  rendered  96;  Arris  v.  Stukely,  2  Mod.  260;  Jacob 

■errica  wittiout  an  ezpr«M  pronuee  a.  Allen,  1  Salk.  27;  Lamine  tr.  Dorrell, 

being  made  to  pay  for  them.  Sheiqmid,  2  Ld.  Ray.  1216.    See  further  Amet^ 

Actioiw  on  the  Case   (2d  ed.},   60;  But.  of  AsBumpeit,  2  Harr.  L.  Rev. 

Bbeppvd,  Faithful  CouiMdlor  {2d  ed.],  64-68. 

136>  "In  Buch  eases  the  formal  inatiu- 

"  lite  eariieroueBseau  to  have  been  ment  cancels  the  origmal  debt.    So  far 

for  the  enforoonent  of  customary  du-  aa  oonsideration  u  oeoeasary,  it  is  not 

ties.    (Xty  of  LtmdoD  p.  Gocry,  2  Ler.  the  existence,  but  the  satisfaotion  of  the 

174,  B.  e.  1  Vent.  298, 3  Kab.  677,  Free-  precedent  debt  which  furnishes  it.   See 

man,  433;  Barber  Surgeons  n.  FdacHi,  tujwa,  i  108. 

2  Lev.  262;  Mayor  p.  Hunt,  2  Lev.  37;  "  See  ir^a,  H  157  et  leq. 

Diq:^  e.  Gerard,  t  Show.  78.    Butaee  ~  Bann v.  Hu^ies,  7  T.  R.  360,  note 

ToA  t>.  Toun,  6  Mod.  444.    Thermo-  (a).   It  was  therefore  held  that  a  ptom- 

edy  WBB  extended  10  ('liCT    lebts  im-  ise  by  an  administratrix  to  pay  personr 

pasedbylAwonti    '»-':.'  irr.iitualprin-  ally  the  debt  of  her  intestate  was  not 

dples.   Bonod  i>.  '     'Iki-.  i  '-- 1. 4;  Mar-  binding.     Lord  Chief  Baron  Skynner 

tin  «.  ffitmll,  1  -     V.-.  ]  '><i    ].  0.  Holt,  deliTering  the  opinion  of  the  judges 

26;  Hcdmes  v.  V.  .:.  G  M       161,  s.  c.  uaid:  "The  being  indebted  is  of  itself  a 
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mere  repetitions  of  the  obligation  of  the  debt,  though  the 
practice  of  declaring  upon  such  a  promise  or  as  if  there  had 
been  such  a  promise  continued  as  long  as  common-law  plead- 
ing in  indebitatus  assumpsit  lasted,"  nevertheless,  the  promise 
if  made  added  nothing  to  the  obligation  created  by  the  debt 
except  to  start  a&esh  the  running  of  the  Statute  of  limitar 
tions; "  and  not  only  there  are  no  modem  precedents  in  special 
assumpsit,  of  a  declaration  based  on  a  new  express  promise 
to  pay  a  precedent  debt,  but  there  is  express  authority  for 
the  statement  that  a  new  promise  creates  no  new  obhgation." 
That  the  real  basis  of  the  plaintiff's  right  in  indebitatus  assump- 
sit in  modem  times  has  been  the  dg^t  and  not  the  alleged 
prcMnise,  whether  that  promise  was  in  fact  real  or  fictitious,  is 
shown  by  the  circumstance  that  though  in  form  the  defendant 
in  the  action  pleaded  non  assumpsit,  in  substance  that  traverse 
put  in  issue  the  enstence  of  the  debt.** 


Buffideat  ooQBtdeT&tian  to  groumd  a 
promiae;  faut  the  promiBe  must  be  ooex- 
teasm  with  the  considention,  unlen 
KHDe  particular  oonstdention  of  f&ct 
am  be  found  here  to  warrant  the  ex- 
tension of  it  against  the  defendant  in 
her  own  capacity."  So  in  Hopldns  v. 
Logan,  S  M.  &  W.  241,  a  precedent 
debt  was  held  insufficient  to  support  a 
promise  to  pay  the  debt  at  a  fixed  fu- 
ture day. 

^  The  declaration  in  mdtbilatua  a»- 
•wnpstt  alleged  a  debt,  and  further 
that  the  defendant  "being  indebted 
tMTomijwd  to  pay."  Aa  thia  alkged 
promise  was  said  to  be  implied  by  law 
in  any  case  where  there  was  a  debt, 
Buch  aa  the  count  described,  it  was  lio- 
poesible  to  tell  from  the  declaration 
vbether  an  actual  promise  hod  been 
made  or  whether  the  plaintiff  rdied 
merely  on  a  promiae  implied  by  law; 
and  at  the  trial  the  only  eaenUal 
fact  to  be  proved  whs  the  debt.  A 
proroise  to  pay  it,  if  made,  waa  im- 
material. 

"  See  vtfm,  f  190. 

"  In  Deaoon  tr.  Gridley,  15  C.  B.  295, 
SOS,  Maule,  J.,  said:  "When  the  Stat- 


ute [of  Limitatione]  does  not  come  in 
question,  assuming  that  the  letter  does 
contain  an  acknowledgment,  or  even 
a  promise,  it  amounts  to  no  more  than 
this, — that  a  man,  being  liable  to  pay 
a  debt,  promiaes  to  pay  it.  Such  a 
promise,  which  leaves  the  leggJI  ri^ts 
of  the  parties  just  where  they  were, 
creates  no  new  cause  of  action."  Id 
Leake  on  Contracts  (6tb  ed.),  414,  the 
author  says:  "A  promise  to  perform  an 
ensting  obligation,  without  some  new 
consideration  to  support  it,  is  a  volun- 
tary promise,  which,  unless  made  under 
seal,  does  not  create  any  new  obliga- 
tion." In  a  case  not  of  debt  but  of  a 
contractual  obligation  irf  another  sort 
the  Supreme  Court  of  Maine  held  that 
a  contract  to  marry,  though  evidenced 
by  promisee  at  different  times,  is  but  a 
ungle  contract,  and  a  breach  thereof 
is  but  one  breach  of  one  contract. 
Garmong  v.  Henderson,  112  Me.  383, 
92  A.  322. 

"  Langdell,  Summ.  Contracts,  {  OS. 
Ilie  danger  of  maintaining  the  old  mode 
of  reasoning  i^that  it  furnishes  an  ap- 
parent basis  for  conclusions  at  variMice 
with  both  ancient  and  modem  law. 
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§  144.  Promises  in  consideratioii  of  an  act  previously  done 
at  the  request  of  the  promisor. 

It  was  natural  that  the  early  courts  should  be  even  more 
dcurous  of  affording  a  remedy  in  assumpsit  for  cases  now 
covered  by  promises  implied  in  fact  than  in  cases  where  the 
plaintiff  could  maintain  an  action  of  debt,  for  in  the  former 
class  of  cases  the  pl^ntiff  had  no  remedy  a(  all  until  the  action 
of  assumpsit  was  pennitted.  Debt  would  not  he  since  the 
claim  was  unliquidated,"  and  promises  implied  in  fact  were 
not  recognized.  In  allowing  assumpsit  on  a  subsequent 
promise  not  unnaturally  the  courts  did  not  confine  the  remedy 
to  cases  where  a  quid  pro  quo  had  been  given,  sufficient  to 
create  a  debt  if  a  definite  price  had  been  agreed  upon,  but 
also  allowed  the  remedy  where  any  consideration  had  been 
given  at  the  request  of  the  defendant  which  would  have 
supported  a  promise  had  the  promise  been  given  contemporar 
neously  with  the  consideration.  In  both  classes  of  cases  there  , 
is  the  same 'reason,  in  justice,  for  allowing  rehef,  and  in  both 
classes  at  the  present  day  the  plaintiff  can  unquestionably 
recover  on  the  theory  of  a  promise  implied  in  fact.  Kelief 
was  granted  if  a  subsequent  express  promise  was  made  in 
such  cases  before  tite  end  of  the  sixteenth  century.^'    The 

lltus  in  Webster  v.  LeCompte,  74  Md.  defendant's  request  he  became  surety 

249,  257,  22  Atl.  2S2,  in  a  dictum  un-  &nd  was  obliged  to  pay,  after  which 

necenaiy  for  the  decisioD,  the  court  the  defendant  promised  the  plaintiff 

wKja  that  if  a  debtor's  ovnt  debt  is  suf-  to  repay  him  and  judgment  was  given 

5dent  conaidaation  for  a  promise  to  for  the  plaintiff.     lUiodes,  J.,  said: 

pay  it,  another  person's  debt  must  be  "If  one  serve  me  for  a  year,  and  hath 

equally  good,  and  that  therefore  a  nothing  for  his  service,  and  afterwarda, 

gratuitous  promise  to  pay  the  debt  of  at  the  end  of  the  year,  I  promise  him 

another  which  has  been  discharged  by  20  I.  for  his  good  and  faithful  service 

bankruptcy  proceedings  is  binding.  ended,  he  may  have  and  maintain  an 

*>  See  supra,  {11.  action  upon  the  case  upon  the  same 

*■  In  Hunt  V.  Bate,  Dya,  272  [1568],  promise,  for  it  is  made  upon  a  good  con- 

the  plaintiff  who  had  become  surety  for  sideration ;  but  if  a  servant  hath  wages 

the  defendant's  servant  was  promised  given  him,  and  his  master  me  abundanii 

indemnity  by  the  d^endant  and  the  doth  promise  him  10  I.  more  after  his 

court  arrested  judgment  because  "the  service  ended,  he  shall  not  maintain 

maaUc  did  never  make  request  to  the  an  action  for  that  10  I.  upon  the  said 

plaintiff  for  his  seT' .  io  ■■■  ^'.  idi,  promise;  for  there  is  not  any  new  cause 

but  he  did  it  out  I't  i^>>  owii  'irid."  or  consideration  preceding  the  prom- 

InSideDhamtr.Wor.i.L«u.:2 1.-011.224  ise;  which  difference  was  agreed  by  all 

[1585],  the  plaintiff  dei'^rci  t)'  :t  at  the  the  justices."    See  also  Riap  p-  BhU— 
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action  was  on  the  pronuse,  which  was  said  to  be  supported 
l^  the  previous  act  of  the  plaintiff  requested  by  the  defendant. 
^  In  order  to  reconcile  these  decisions  with  the  accepted  theory 
of  consideration,  the  courts  by  a  fictitious  doctrine  of  relation 
said  either  that  the  consideration  continued  until  the  promise 
or  that  the  promise  related  back  to  the  consideraUon.**  Wiih 
the  recognition  of  promises  implied  in  fact,  the  necesdty  of  re- 
sorting to  such  a  fiction  ceased.  Thou^  it  is  still  occasionally 
stated  as  representing  the  English  law,"  this  is  only  to  erpUun 
certain  anomalous  cases  of  revival  of  past  liability.  Hiat  a 
subsequent  promise  to  do  anything  beyond  what  the  law  would 
imply  is  in^ectual  except  in  those  cases  seems  clear.  Indeed 
in  the  nineteenth  century  it  was  squarely  held  that  a  con- 
rideration  furnished  at  request  would  not  support  a  sulmequent 
express  promise,  which  went  beyond  those  boundaries."*  The 
value  of  a  subsequent  express  promise  in  the  modem  English 
law  has  been  thus  expressed; "  "Probably  at  the  present  day, 
such  service  on  such  request  would  have  raised  a  promise 
'-  by  implication  to  pay  what  it  was  worth;  and  the  subsequent 
promise  of  a  sum  certain  would  have  beoi  evidence  for  tlie 
jury  to  fix  the  amount.'f  *"  But  if  the  amount  subsequently 
promised  were  so  odravagant  as  to  appear  to  be  based  on 
aSecticm  ratiier  than  on  an  estimate  of  the  value  of  the  service, 
the  evidence  nught  be  of  Uttle  worth." 

§  lis.  Some  jurisdictions  in  the  United  States  deny  validity 
to  a  promise  in  consideration  of  an  act  previous^ 
^  requested. 

In  the  United  States  some  jurisdictions,  following  the  mod- 

inBham,    Cro.   E3iB.   715;   Boaden  v.  cedent  sale,  the  defendant  made^^b- 

'lliinne,    ifelv.  4U;   Field  d.   Dale,   1  sequent  warranty,  but  was  not  lUvF^ 

lUiUe'sAb.  11,  pie;Townseiidt'.Huat,  to  recover.    See  abo  K&ye  o.  Dutton, 

Cro.  Car.  408;  Oliverson  v.  Wood,  3  7  M.  A  G.  S07;  Hopkins  o.  Logan,  5 

Lev.   366;    Lampleigb   v.   Bnthwait,  M.  A  W.  241;  Harris  n.  Carter,  3  E.  4; 

Hob.  106.  B.  559.    Butsee  the  Irish  case  of  Brad- 

■■  See  lAngddl,  Siunm.  of  ContrsctB,  ford  c.  Koukton,  8  Irish.  C.  L.  46S. 

S  92;  Stuht  V.  Swecey,  48  Neb.  767,  67  ••  Erie,  C.  J.,  Kennedy  v.  Broun,  13 

N.  W.  748.  C.  B.  (N.  S.J  677,  740.    See  alao  Stew- 

*«£.;.,  iaEvaoB  v.  Heathcote,  [1918]  art  v.  Casey,  [1892]  1  Ch.  104,  115; 
1  K.  B.  418,  435.  Wald's  PoUock  Coot.  (3d  ed.)  20a 
V.  Thomas,  3  Q.  B.  234.  "See  Quirk  e.  Bank  of  Commotiet 
1  of  a  pre-  244  Fed.  682,  157  C.  C.  A.  130. 
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em  Bt^gliwh  law,  have  reached  the  same  conclusions,  "Where 
a  legal  obligation  exists,"  it  has  been  said,  "a  cumulative 
promise  to  perform  it,  imless  upon  new  consideration,  ia  a 
nuUily."  "  And,  similarly  it  has  been  held  that  an  express 
promise  by  a  city  to  pay  for  land  for  the  value  of  which  tbe 
city  could  have  been  made  liable  only  under  statutory  proceed- 
ings, could  not  be  enforced."*  A  promise  also  to  pay  for  services 
pFeviously  rendered  at  the  promisor's  request,  but  where  no 
enforceable  implied  obligation  arose  at  tiie  time  of  the  request 
uid  of  tiie  rendition  of  ihe  services,  because  a  statute  required 
the  transaction  to  be  in  writing  as  a  condition  of  its  va- 
lidity, has  been  held  without  consideration  and  tmenforce- 
able.^  Courts  which  hold  that  an  express  promise  based  on  a 
past  consideration  can  be  enforced  only  where  the  scope  of  the 
tnvmise  is  no  greater  than  that  of  such  a  promise  as  would 
have  been  impUed  in  fact  at  the  time  the  consideration  was 
furnished,  in  effect  also  deny  validity  to  the  subsequent  promise 
for  most  purposes,"  since  the  existence  and  extent  of  the 
promise  implied  in  fact  contemporaneously  with  the  giving  of 
consideration  is  made  the  conclusive  test  and  limit  o(  the  ptain- 
tifTs  right.  In  no  State  has  it  been  more  clearly  laid  down 
than  in  Massachusetts,  that  a  promise  cannot  be  enforced 
without  contemporaneous  consideration  merely  because  of  a 
previously  existing  obligation,  or  because  of  services  rendered 

■Cle»verr.Lenhart,182P«.  286,  37  "Stout  ».  Humphrey,  09  N.  J.  L. 

AtL  811,  dUogVnmerv.Wortli  Town-  436,  55  Atl.  281;  Kent  if.  Pheobc  An 

diip,  IM  F&.  317.    So  in  Valentine  c  Metal  Co.,  69  N.  J,  L.  532,  55  Atl.  256. 

BcU,  66  Vt.  280, 283,  29  Atl.  251,  it  is  "  Tbia  result  is  reached  in  Connect- 

nid:  "It  amounts  to  no  more  than  icut  in  Bailey  d.  Busang,  29  Conn.  1,5. 

this,  that  haxtg  liable  she  promised  to  In  speaking  of  a  declaration  alleging 

pay.    Such  a  ptoaaae  without  more,  a  promise  to  pay  on  request  a  p^e^dous 

is  null,  and  affords  no  grotmd  of  tu>'  liability,  the  court  in  approving  the 

tiim."     Where,  however,  a  debtor's  declaratioD  said  of  the  alleged  prom- 

bill  or  note  is  given  in  satisfaction  of  ise  to  pay  upon  request,  "that  ia  tbo 

an  antecedent  debt,  the  bill  or  note  only  promise  which  tbo  law  would  im- 

«ould  everywhere  be  held  supported  ply  from  such  a  liability,  or  which  if 

by  ft  sufficient  oonsideratioo.     Neg.  expren,  it  would  uphold  in  oonsiderai- 

iDBt.  law.  Sec.  25,  infra,  J  1146;  Pow-  tion  of  it;  it  being  well  settled  that  an 

eQs.  HcCord,  121  111.  330, 12  N.  E.  262.  executed  consideration  will  Dot  support 

See  also  tupro,  i  124,  and  infra,  J  1922.  any  other  promise  than  that  which  the 

"Smith  B.  Tripp,  14  R.  I.  '!"     S""  h.n-  iiiplLfl,  naraely,  to  pay  upon  re- 

■lao  Brute  County  tt.  King,  1  i  •    Da  ,  !m«'t."    Sie  ^Un  Muitha  v.  Donohoo, 

294,  77  N.  W.  107.  .c.,\Vr-.     ■  ,  l.«  N.  W.  168. 
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at  request;**  tiiou^,  of  course,  it  is  law  in  Massachusetts, 
as  elsewhere,"  that  a  subsequent  pramise  given  and  accepted 
in  satisfaction  of  a  previous  unliquidated  liabiUt^  arisii^ 
from  an  implied  obligation  to  pay  for  requested  services, 
^  supported  by  sufficient  consideration;  but  an  agreement 
to  receive  the  new  promise  in  satisfaction  must  be  proved 
as  mattra  of  fact.'*  It  is  also  law  everywhere  that  a  pay- 
ment made  or  act  done  on  behalf  of  a  person  wil^out  his 
authority,  may  subsequent^  be  ratified  by  him  and  he  will 
thereby  become  liable.** 

§  146.  O&er  jurisdictions  in  the  United  States  allow  validity 
to  a  promise  in  consideiation  of  an  act  previoiisly' 
requested. 
Probably  more  jurisdictions  in  the  United  States  have 
followed  tiie  early  English  authorities  which  hold  a  promise 
enforceable  if  supported  by  past  consideration  rendered  at 
the  promisor's  request  than  have  denied  it.  A  certain  ambiguity 
hu-ks  in  the  word  request ;  so  far  as  the  natural  English  meaning 
of  the  word  is  concerned,  it  may  mean  request  as  a  favor  as 
well  as  request  as  a  matter  of  business  in  return  for  com- 
pensation."*    Most   jurisdictions   do   indeed  deny    vaUdity 
to  a  promise  made  in  consideration  of  past  services,*'  or  pay- 

*■  Moore  v.  Elmer,  180  Mmb.  16,  61  "  Murdock  n.  Murdook,  7  Cal.  Sll, 

N.E.250.  SeeaboMaaMchuiiettaMu-  613;  Bailey  v.  Busaing,  29  Coon,  t,  5; 

bul  life  Ins.  Co.  t.  Onten,  18S  Man.  Wilka  t>.  Brown,  IM  Ga.  397, 3QS.  E.    - 

306,  70  N.  E.  202;  Conant  v.  Evbob,  867;  Allen  v.  Bryson,  67  la.  591,  2S 

202  Mbsb.  34,  88  N.  E.  438.  M.  W.  820,  66  Am.  Rep.  358;  Gooch 

••  Clanen*  u.  Mayor,  etc,,  of  Balti-  v.  Gooch,  178  la.  902,  160  N.  W.  433; 

more,  16  Md.  208.  Viley  v.  PetUt,  96  Ky.  576,  29  S.  W. 

«  In  Moon  v.  Elmer,  180  Mass.  16,  438;  Graf  t>.  Graf,  150  Ky.  226,  160 

17,  61  N.  £.  259,  it  U  said:  "It  may  be  S.  W.  58;  Sandcraon  i>.  Brown,  57  Me. 

added  that  even  if  Elmer  was  under  tt  308;  Moore  v.  Rimer,  180  Mass.  16, 

previous  liability  to  the  plaintiff,  it  is  61  N.  E.  259;  O^ood  o.  Conway,  67 

not  aUeged  that  the  agreement  sued  N.  H.  100,  36  Atl.  608;  Gardner  tr. 

upon  waa  received  in  satisfaction  of  it,  Sohocdey,  25  N.  J.  £q.  150;  Sharp  tr. 

eiUier  absolutely  or  oonditionally,  and  Hoopes,  74  N.  J.  L.  191,  64  Atl.  989; 

this  again  cannot  be  implied  in  favor  Strevsl  v.  Jonea  Estate,  106  N.  Y.  App. 

of  the  phuntiff'e  biU."  Dir.  334,  94  N.  Y.  S.  627;  Blanshan 

•>  See   Massacfauaette   Mutual  Life  v.  RumeU,  32  N.  Y.  App.  Div.  103,  52 

Ins.  Co.  V.  Green,  186  Man.  306,  30S,  N.  Y.  S.  963,  afTd.  161  N.  Y.  629,  55 

70  N.  E.  202,  tUao  infn,  i  27S.  N.  E,  1093;  Stonebumcr  e.  Motlejr,  96 

"See  tupn,  {112.  V«.  784.  30  S.  £.  364. 
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meats  **  intended  to  be  gratuitous  when  rendered  or  made.  But 
even  on  so  plain  a  matter  as  tlus,  a  few  courts  under  the  fiction 
of  an  implied  request  where  a  benefit  has  been  given,  or  tmder 
the  doctrine  of  moral  consicferation,  have  enforced  such  promises 
to  pay  for  a  past  consideration  though  it  was  intended  at  the 
time  when  it  was  given  to  be  gratuitous.'*  'Where,  however, 
services  are  rendered  because  requested  as  a  matter  of  business 
sad  where  consequently  there  is  a  contemporaneous  promise 
implied  in  fact  to  pay  for  them,  the  weight  of  authority  in 
the  United  States  supports  the  validity  of  a  subsequent  promise 
defining  the  extent  of  the  promisor's  undertaking.' 


§  147.  Promises  hi  consideration  of  moral  obligation. 

About  the  middle  of  the  eighteenth  century  the  term  moral 
obligation  as  a  kind  of  past  consderation  giving  vaUdity  to 
a  subsequent  promise  to  fulfil  the  obligaUon  giuned  currency. 
This  seems  to  have  been  due  to  the  influence  of  Lord  Mans- 
field.   He  was  trained  in  the  doctrines  of  the  Civil  Law  and 


<•  Manh  ■>.  Chown,  104  la.  566,  73 
N.  W.  10*6;  Beaty  v.  Cut,  109  la.  183, 
80  N.  W.  326. 

*•  Wilson  V.  Edmonds,  24  N.  H.  617 
{but  see  Osgood  v.  Conway,  fl7  N.  H. 
10^  36  Atl.  606) ;  Hicks  v.  Burhans,  10 
Johng.  243;  Oatfield  r.  Waring,  14 
JohiH.  188;  Nbcon  tr.  Jenkins,  1  Hilton, 
318  (but  see  Streral  v.  Jones  EstatA, 
lOB  N.  Y.  App.  Kt.  334,  94  N.  Y.  S. 
627;  Lnadis  o.  Royer,  69  Pa.  95; 
Sulci's  Estate,  201  Pa,  305,  60  At). 
943;  Olsen  v.  Bii«»n,  102  Wash.  321, 
172  Pae.  1173.  There  is  more  reaaon 
in  juBtioe  for  enforcing  a  aubeequent 
promise  to  repay  nwney  paid  under  a 
mirtake,  for  then  there  is  at  least  no 
intent  to  make  a  gift.  Sudi  reoovery 
wag  alkwed  in  Packard  v.  Tiadale,  50 
Me.  376,  377. 

■  Lonsdale  v.  Brown,  4  Wash.  C.  C. 
148,  160;  (Viedman  e.  Buttle,  10  Arii. 
87, 85  Pac.  726,  9  L.  R.  A.  (N.  S.)  933; 
Winefield  v.  Feder,  169  III.  App.  480; 
Walker  n.  Irwin,  94  la.  448,  62  N.  W. 
785;  Daily  c  Miunick,  117  U.  563,  91 


N.  W.  913,  60  L.  R.  A.  840;  Mont- 
gomwy  e.  Downey,  116  la.  632,  88 
N.  W.  810;  Viley  w.  Pettit,  96  Ky.  676, 
578,  29  S.  W.  438;  Pool  c.  Homer,  64 
Md.  181,  20  Atl.  1036;  Stuht  v.  Bweesy, 
48  Neb.  767,  67  N.  W.  748;  Wilson  v. 
Edmonds,  24  N.  H.  517;  Yorwood  v. 
Trusts  &  Guarantee  Co.,  94  N.  Y.  App. 
Div.  47, 87  N.  Y.  S.  947;  /n  «  Todd,  47 
N.  Y.  Misc.  35,  95  N.  Y.  S.  211 ;  Sutch's 
Estate,  201  Pa.  305,  60  Atl.  043;  Edaon 
V.  Poppe,  24  8.  D.  466,  124  N.  W.  441, 
28  L.  R  A.  (N.  8.)  534;  Boothe  tr. 
RUpatrick,  36  Vt.  681;  Seymour  «. 
Marlboro,  40  Vt.  171;  Spencer  v.  Pot- 
ter's Estate,  85  Vt.  1,  SO  Atl.  821; 
Silverthom  v.  Wylie,  96  Wis.  69,  71 
N.  W.  107;  Raipe  v.  GorreU,  106  Wis. 
636,  81  N.  W.  1009  iqf.  Murtha  i-. 
Donohoo,  149  Wia.  481,  135  N.  W. 
158).  In  Harman  i>.  Harman'e  Est., 
167  la.  106, 149  N.  W.  72,  the  promise 
was  enforced  though  all  Uability  for  the 
services  for  which  the  promiae  waa 
made  had  already  been  discharged. 
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undoubtedly  disliked  the  commoD-law  doctrine  of  consid- 
eration.* The  theory  of  moral  consideration  was  applied  in 
various  cases  during  Lord  Mansfield's  life,  and  shortly  aft^ 
his  death,  as  in  case  of  a  promise  by  overseers  of  the  poor  to 
pay  for  expanses  incurred  in  curing  a  pauper,*  a  promise 
by  an  executor,  having  assets  sufficient  for  the  purpose,  to 
pay  a  pecuniary  legacy;  *  a  promise  to  pay  the  legal  portion 
pf_a  ufluriflus  debtj  *  a  promise  by  a""wld6'w  'to'mdenmify  a 
surety  who  had  become  such  at  her  request  during  her  coverture 
whett-shfi.  was^incapabk_ofcontra<rting.'  But  about  the  begui- 
ning  of  the  nineteenUi  century  a  ■jjajv^tjoTi  hfr«.Tnp  pviMpnt.  t^ 
restrict  the  doctriiQe~of"moraI "  mTisiHyrntiftTij^  and  inJS^O,  the 
Queen's  Bench  expressed  its  dissent  &om  the  doctrine  '  and 
adopted  as  an  accurate  statement  of  the  law  the  sununary  made 
in  the  reporter's  note  to  an  earlier  decision:'  "an  express 
promise  .  .  .  can  only  revive  a  precedent  good  condderation, 
which  might  have  been  enforced  at  law  through  the  medium  of 
an  implied  promise,  had  it  not  been  suspended  by  some  po^tive 
rule  of  law ;  but  can  give  no  original  right  of  action  if  tiie  oblif^ 
tion  on  which  it  is  founded  never  could  have  been  enforced  at 


*  lluB  dislike  appeals  not  aimply  in 
his  attempted  extension  of  the  com- 
mon-Uw  doctrine  by  the  introducUoo 
of  aa  antecedent  moral  obligation  as 
a  Bubfltituto  for  t«chmcal  considera- 
tion, but  also  by  his  rulii^  in  Pillans 
V.  Van  Mierop,  3  Burr.  •  1863.  See 
mpra,  i  107. 

•  Walaon  ».  Turner.  BiUlcr's  N.  P. 
129. 'C/.  iSSfSTTWeaver,  78  N.  H. 
108,  97  Atl.  748. 

'  Atkins  0.  Hill,  Cowp.  284;  Hawkes 
c.  Saunders,  Cowp.  289. 

'  Barnes  tr.  Hedley.  2  Taunt.  184. 

'LeTu,  Mugyridee,  6  Taunt.  'Sd. 

T  In  littlefield  b.  Sheg,  2  B.  &  Ad. 
SlI,  the  action  waa  brou^t  against 
a  widow  for  provisions  fm^iished 
her  pecBonslly  during  her  coverture, 
but  while  her  husband  was  abroad. 
The  court  denied  recovery,  and  Lord 
Tenterden  said:  "I  must  also  observe 
that  the  doctrine  that  a  moral  obliga- 
tion is  a  sufficient  consideration  for  a 


subsequent  promise  is  one  which  should 
be  received  with  some  Umitotion."  See 
also  Meyer  c  Haworth,  8  A.  A  E,  467; 
Mitehinaon  v.  Hewaon,  7  T.  R.  348. 
■Eastwood  V.  Kenyon,  11  A.  &  E. 
43S,  460.  The  court  said:  "Tbf  en- 
forcement of  such  promises  by  law, 
however  plausibly  reconciled  by  the 
desire  to  effect  all  cooscieDtious  eo- 
gagemente,  might  be  attended  with  mis- 
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of  which  would  be  the  frequent  prd- 
erence  of  vcduntary  undertaking  to 
claims  for  just  debts.  Suits  would 
thereby  be  multiplied,  and  voluntary 
uadertakingH  would  also  be  multiplied, 
to  the  prejudice  of  real  creditors.  The 
temptations  of  executors  would  be 
much  increased  by  the  prevalence  of 
such  a  doctrine,  and  the  faithful  dis- 
charge of  their  duty  be  rendered  more 
difficult." 

'  WennaU  v.  Adney,  3  B.  A  P,  247, 
249.    The  note  was  published  in  1804. 
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law,  thouj^  not  barred  by  any  legal  maxim  or  statute  pro- 
viaoa."  At  the  present  day  there  can  be  no  doubt  that  the  doc- 
trine of  moral  consideration  is  wholly  discredited  in  England," 
tJiough  in  England,  as  in  the  United  States,  certain  exceptional 
cases  hereafter  referred  to,  such  as  a  ratification  of  an  infant's 
obligation,  and  promises  to  pay  debte  barred  by  the  Statute 
v  of  limitations  or  bankruptcy  still  impose  liability." 

§  148.  A  previous  moral  obligation  is  generally  held  an  in- 
sufficient consideration  in  the  United  States. 
The  law  in  most  of  the  United  States,  as  in  England,  has 
rejected  the  principle  of  moral  consideration,  even  though 
some  exceptional  cases  of  habihty  on  promises  made  wi^out 
present  consideration  may  still  exist  as  in  the  case  of  promises 
to  pay  debts  barred  by  the  Statute  of  IJnutations,  or  by  a 
discharge  in  bankruptcy.  Such  cases  are  now  rested  on  other 
grounds  and  moral  consideration  as  such  is  held  insufficient 
to  support  a  promise."  There  can  be  no  question  that  in 
most  States  a  plaintiff  would  invite  disaster  if  he  endeavored 
to  support  an  action  on  a  promise  on  the  theory  that  the 
promise  was  supported  by  moral  consideration  without  more. 
And  that  Has  result  is  desirable  seems  equally  clear.  How- 
ever much  one  may  wish  to  extend  the  number  of  promises 
which  are  enforceable  by  law,  it  is  essential  that  the  classes 

■*Iii  Leake  on  Contracts  (6th  ed.),  318;  EakiD  v.   Fenton,    15  lad.   59: 

443,  the  author  rays:  "A  doctrine  foi-  SchneUn.  Nell,  17  Ind.  29,  79  Am.  Dec. 

merly  prevailed  that  an  express  prom-  453;  Wills  n.  Rosa,  77  Ind.  1;  Famh&m 

iae  moved  by  a  previously  existing  e.  O'Brien,  22  Me.  476;  Mills  v.  Wy- 

moral  obligatioa  furnished  sufficient  man,  3  Pick.  207;  Valentine  d.  Foster, 

coDsideration  to  create  a  valid  contract.  1  Met.  630;  Hendricks  v.  Robinson,  56 

But  it  is  obvious  that  a  promise  moved  Miss.  694,  31  Am.  Rep.  382;  Ehle  v. 

by  a  KDse  of  moral  obligation  only  is  Judaon,  24  Wend.  *  97;  Thomson  v. 

simply  voluntary;  and  it  is  now  settled,  Thomson,  76  N.  Y.  App.  Div.  178,  78 

in  accordance  with  the  general  rule,  N.  Y.  S.  389;  Parsons  f.  Teller,  ISS 

that  no   valid  ocmtmct  arisw  from  N.  Y.  318,  80  N.  E.  930;  McGuire  v. 

it."  HughM,  207  N.  Y.  616,  101  N.  E.  4m, 

"  See  ivfra,  SI  161,  t  teq.  46  L.  R.  A.  (N.  8.)  677;  Stembei^  s. 

"Morris  p.  Morbm,  75  Fed.  912,  Provost,  13  Barb.  365;  Nine  e.  Starr,  8 

21  C.  C.  A.  553;  Kenan  v.  Holloway,  Ore.  49;  Shepard  «.  Rbodee,  7  R.  I.  470, 

16  Ala.  53,  60  Am.  Dec.  162;  Cook  v.  84  Am.  Dec.  673;  Davis  e.  Anderson, 

Bradley,  7  Conn.  67,  18  Am.  Dec.  79;  99Va.620,  39S.  E.  688.   Andseecasea 

Hnch  v.  Gre«n,  226  111.  304,  SO  N.  E.  cited  in/ra,  i  156. 
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of  promisee  which  are  so  enforceable  shall  be  clearly  defined. 
The  test  of  moral  consideration  must  vaiy  with  the  opinion 
of  every  individual.  Indeed,  as  has  been  said,  since  there 
is  a  moral  obligation  to  perform  every  promise,  it  would  seem 
tiiat  if  mraality  was  to  be  the  guide,  every  {Htunise  would  be 
enforced  and  if  the  exist^ice  of  a  past  moral  obligation  is  to 
be  the  test,  every  promise  which  repeats  or  restates  a  prior 
gratuitous  promise  would  be  binding.  So  it  is  held  that  a 
promise  to  pay  a  woman  on  account  of  cohabitation  which 
has  ceased,**  even  though  the  defendant  had  seduced  the 
plaintiff;  ^*  a  prom^  to  pay  for  board  or  suppraii  previously 
furnished  a  needy  relative  to  whcma  the  promisor  morally 
but  not  legally  owes  a  duty  of  support;  "  or  to  pay  the  debts 
of  a  father,"  or  husband;  "  or  to  make  a  payment  desired  by 
the  deceased  previous  owner  of  property  inherited  by  the 
promisor; "  or  to  indemnify  one  who  has  in  fact  suffered  an 
injury  thou^  not  a  legal  wrong  from  the  promisor; "  or  to 
increase  the  compensation  or  contractual  benefit  to  which  ^e 


i.  Wallis,  4  B.  &  Aid. 
650;  Jennings  v.  Brown,  9  M.  &  W.  4S6, 
fiOI;  Beuunont  v.  Beeve,  8  Q.  B.  483; 
Wallace  v.  lUppelye,  103  HI.  229,  249. 
But  such  a  pramiae  (unlike  a  promiae 
in  oonmderation  of  oontiauing  cohAb- 
itation)  ia  not  m^al  and,  therefore, 
in  a  jurisdiction  where  seats  still  have 
their  same  effect  u  at  common  law, 
a  bond  given  in  conaidemtion  of  a  co- 
habitation which  has  oeased  b  en- 
forceable. Turner  v.  Vaughan,  2  mis. 
339;  Annutdale  e.  Hanis,  2  P.  WAa. 
432.     See  tTtfra,  {  1745.  \ 

"  Beaumont  d.  Reeve,  8  Q.  B.  48^. 

"  Mortimers  v.  Wright,  6  M.  4  WV 
482;  Cook  d.  Bradley,  7  Conn.  57,  18' 
Am.  Dec.  79;  Wiggina  v.  Keiaer,  6  Ind. ' 
252;  Dawaon  t.  Dawaon,  12  la.  512; 
Mercer  v.  Mercer,  87  Ky.  30,  7  S- 
401;  Freeman  p.  Dodge,  98  Me.  531,  57 
AU.  884,  66  L.  R.  A.  395;  Ellicott 
Peterson'B   Ex'cra,   4   Md.   476,    493; 
Miller  c.  Wyman,  3  Pick.  207;  Dodge 
e.   Adama,    19   Pick.   429;   Kelley 
Davia,  49  N.  H.  187,  6  Am.  Rep.  41 


Freeman  v.  Robinaon,  SS  N.  J.  L.  383, 

20  Am.  Rep.  399;  Chiloott  c  Trimble, 
13  Barb.  502;  Valentine  i>.  BeU,  M 
Vt.  280,  29  All.  251;  Davia  t>.  Andei^ 
son,  99  Va.  620,  39  S.  E.  588.  See  also 
Nine  v.  Starr,  8  Oreg.  49;  Shu^ut  e. 
Shugart,  111  Tenn.  179,  102  Am.  St. 
Rep.  777. 

"McElven  v.  Shtan,  66  Oa.  208; 
SchriEder  v.  Fink,  60  Md.  436;  Par- 
ker D.  Carter,  4  Munf.  273,  6  Am.  Dec 
513. 

"  Royer  v.  Kelly,  174  Cal.  70,  161 
Fac.  1148;  Stevena  tr.  Mayberry,  82 
Me.  65,  19  Atl.  92. 

"Schncll  V.  Nell,  17  Ind.  29,  79 
Am.  DSTi^rGay  e.  Botta,  13  Buah, 
I  299;  Murphy'a  Eet.,  11  Phija.  2. 

"  Aa  from  advice  in  regard  to  inveat- 
ment— Morris  v.  Nortwn,  75  Fed.  912, 

21  C.  C.  A.  553;  Johneou  v.  Johnson,  3 
Hawka,  556;  Martin's  Estate,  131  Pa. 
038,  18  AU.  987.  See  alao  Tucker  v. 
Haughton,  9  Cuah.  350;  Bawley  p.  Far- 
rar,  1  Vt.  42a 
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B  become  entitled  beyond  that  fixed  by  law,*  is 
invalid.  Under  the  same  heading  belong  all  cases  of  promises 
to  pay  for  a  benefit  rendered  in  the  past  without  a  request  by 
tJbe  promisor.  Even  thou^  such  benefits  were  not  intended 
when  rendered  to  be  gratuitous  the  better  authority  denies 
recovery.**  Decisions  denying  recovery  on  promises  to  pay 
for  improvement  to  the  defendant's  real  estate  rest  on  tbe 
same  principle;  "  as  do  th(»e  denying  recovery  on  a  promise 
to  rei>ay  the  pluntiC  money  paid  in  discharging  a  debt  of  the 
defendant." 


§  149.  la  a  few  states  flie  doctrine  of  moral  obligation  is  stiO 
recognized. 
Hiou^  the  doctrine  of  moral  obligation  is  generally  di&< 
credited,  it  still  survives  in  a  few  States.  In  Georgia  the 
Code  **  provides  that  a  "strong  moral  obligation"  is  suflBcient 
consideration  to  support  a  promise.*'    In  lUinoiB,**  Mary- 


*  Steele  v.  ^racuae  Univenity,  174 
N.  Y.  App.  D.  41,  160  N.  Y.  8.  39; 
and  see  cases  cited  luprn,  }  142. 

"  Pourtales  Gotgier  v.  Morrie,  7 
C.  B.  (N.  S.)  588;  Wulff  «.  Lindsay,  8 
Am.  168,  71  Fao.  963  (promiw  to  pay 
for  aervieee  rendered  by  a  real  estate 
broker);  Dearborn  v.  Bowman,  3  Met. 
155  (protniK  by  election  candidate  to 
pay  for  services) ;  Chamberl^n  v.  Whit- 
fwd,  102  Maas.  448;  Sharp  v.  Hoopes, 
74  N.  J.  L.  191,  64  Atl.  989  (promiBOi 
to  pay  fw  services  rendered  by  a  real 
estate  broker);  Fuhon  p.  Varaey,  117 
N.  Y.  App.  mv.  672, 102  N.  Y.  S.  608 
(ft  promise  to  pay  money  on  account  of 
a  recommendaticm  for  certain  employ- 
ment made  by  the  defendant). 

"  I>uncan  v.  HoU,  9  Ala.  128;  Mc- 
Farland  o.  Matbis,  10  Ark.  660;  Carson 
r.  Clark,  2  111.  113,  25  Am.  Dec.  79; 
Can-  D.  AlliBoa,  6  Blackf.  63;  Welch  tr. 
Bt3nui,  28  Mo.  30;  Frear  f.  Harden- 
het^  B  Johns.  272,  4  Am.  Dec.  356; 
Hajcuy  u.  Shubert,  82  N.  Y.  App.  Div. 
633,  81  N.  Y.  S.  703;  Bailey  v.  Rutjes, 
86  N.  C.  617;  Critchar  v.  Watson,  146 


N.  C.  150,  59  8.  E.  544,  18  L.  R.  A. 
(N.  8.)  270, 126  Am.  St.  Hep.  670.  Bat 
see  cases  dted  infra,  {  150  ad  fin. 

■*  Massachusetts  Mut.  L.  I.  Co.  i>. 
Green,  186  .Mass.  306,  70  N.  E.  202; 
Thomson  v.  Thomson,  76  tf.  Y.  App. 
Div.  178, 78  N.  Y.  S.  389. 

"Sec.  2,741. 

>•  See  McElTcn  e>.  Sloan,  66  Ga.  208, 
209;  Grayo.  Uamil,  82Ga.  375,  IDS.  E. 
206,  6  L.  R.  A.  72;  Brown  i>.  Lathan, 
92  Ga.  280, 18  S.  E.  421.  The  Geor^ 
court,  however,  in  its  latest  pro- 
nouncements on  the  subject  seems 
inclined  to  restrict  rather  than  to  en- 
large the  doctrine.  In  Davis  v.  Mor- 
e/m,  107  Ga.  604, 43  S.  E.  732,  61  L.  R. 
A.  14S,  97  Am.  St.  Rep.  171,  the 
eourt  held  a  moral  obligation  suffi- 
cient only  where  there  was  "some  ante- 
cedent I^fal  obligation  or  present  equi- 
taUe  duty." 

>  Spear  ».  Griffith,  86  lU.  562;  Iaw- 
rence  v.  Oglesby,  178  lU.  122,  62  N.  E. 
946.  But  see  Thompson  o.  Minnich, 
227  111.  430,  81  N.  E.  336;  Hobbs  v. 
Greifenbagen,  01  HI.  App.  400. 
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land,^  Michigan,*"  and  especially  in  Peoneylvania  "  the  doc- 
trine atiU  p^^ts  to  a  limited  extent.*" 

§  ISO.  Promises  to  rectify  mistakes,  or  previous  illegal  trans- 
actions. 

In  every  jurisdiction  whefiier  or  not  it  professes  to  accept 
the  doctrine  of  moral  consideration,  there  are  certain  promises 
which  are  enforceable  without  present  consideration,  however 
difficult  it  may  be  to  exphun  the  reason  for  their  enforcement. 
In  some  jurisdictions  promises  of  this  sort  are  more  numerous 
than  in  others  but  in  every  jurisdiction  there  are  some  promises 
of  this  sort.  These  cases  will  now  be  separately  considered, 
and  first  may  be  mentioned,  promises  intended  to  rectify  a 
previous  mistake  or  illegality.  A  promise  to  rebate  to  a 
judgment  debtor  so  much  of  a  judgment  as  is  based  on  a 
plain  error,  for  the  correction  of  which  no  legal  remedy 
remans  open,  has  been  enforced  in  several  jurisdictions." 
Such  decisions  can  be  supported  only  on  the  ground  of  moral 
consideration.  And  in  a  number  of  cases  it  is  held  that  where 
a  benefit  of  [>ecuniary  value  is  furnished  with  no  intention 
to  make  a  gift,  though  with  no  previous  request,  a  subsequent 
promise  by  one  who  receives  the  benefit  may  be  enforced." 

"  Pool  V.  Homer,  64  Md.  131,  20  Eurfee,  12  Ky.  L.  Rep.  893;  T&ylor  v. 

Ati.  1036;  RobinsoD  e.  Hurst,  78  Md.  HotcfaloBS,  81  N.  Y.  App.  Dir.  470, 

59,  26  Atl.  956,  20  L.  R.  A.  761,  44  80  N.  Y.  8.  1042,  affd.  179  N.  Y.  546, 

Am.  St.  Rep.  266.      But  see  Lini  p.  71  N.  E.  1140;  Perguaon  d.  HtmiB,  39 

Schuck,  106  Md.  220,  67  AU.  286,  124  8.  Car.  323,  17  S.  E.  782,  39  Am.  St. 

Am.  St.  Rep.  481,  11  L.  R.  A.  (N.  S.)  Rep.  731;  Willoughby  o.  Willou^by. 

789;  Lyell  v.  Walbach,  113  Md.  574,  70  3.  C&r.  516,  SO  8.  £.  208;  State  v. 

77  Atl.  nil,  33  L.  R.  A.  (N.  8.)  741.  BuUer,  tl  L»,  .418  (cp.  Shugart  ■>. 

>•  EdwBrds  v.  Nelson,  51  Mich.  121,  Shugart,  111  Tenn.  179,  76  8.  W.  821); 

16  N.  W.  261.  Muit  v.  Kane,  55  Wash.  131,  104  Pac. 

"HemphiU  V.   McClinuuiB,  24  Pa.  163,  26  L.  R.  A.  (N.  S.)  S19;  Olaen  e>. 

367;  Landia  i>.  Royer,  59  Pa.  95;  8teb-  Hagao,  102  Wash.  321, 172  Pac  1173; 

biuB  V.  Crawford  County,  92  Pa.  280,  De  Vojn  v.  De  Voin,  76  Wis.  66,  44 

37  Am.  Rep.  687;  Holden  v.  Banes,  140  N.  W.  839. 

Pa.  63,  21  Atl.  239;  Anderson  t>.  Best,  "  Turlington  t>.  Slau^ter,  54  Ala. 

176  Pa.  498,  35  AU.  194;  Sutch's  I^  19S;  Doyle  v.  Reilly,  18  la.  108,  85 

tate,  201  Pa.  305,  50  Atl.  943.    See  an  Am.  Dec.  582;  Cameron  u.  Powter,  5 

article    on    Moral    Consideration   in  Hill,  306,  309.     See  also  Stebbins  v. 

PennBylvania   by   J.    P.    McKeehan,  Crawford  County,  92  Pa.  289,  37  Am. 

9  The  Porum,  page  1.  Rep.   687. 

"  See  also  Montgomery  n.  Downey,  "  Drake  c  Bell,  26  N.  Y.  Miso.  237, 

116  la.  632,  88  N.  W.  810;  Weihing  ».  55  N.  Y.  S.  945:  (i^.  s.  c.  46  N.  Y. 


§  150  CONBIDBBATION  333 

Id  scone  cases  also  new  promises  to  pay  an  obligation  morally 
owing  but  unenforceable  because  of  the  illegality  of  the  trans- 
action out  of  which  the  moral  obligation  arose,  have  been  en- 
forced. This  doctrine  has  been  apphed  especially  in  regard 
to  Sunday  contracts,  and  usurious  contracts.  Such  cases  de- 
mand first,  an  inquiry  whether  public  policy  permits  enforce- 
laeat  of  the  new  promise  and,  second,  whether  lack  of  con- 
sideration forbids  recovery  even  though  public  policy  permits 
it.  The  distinction  between  a  transaction  which  is  malum  pro- 
kiJnium  and  one  which  is  malum  in  se  is  not  much  favored 
by  modem  authorities,  but  it  is  obvious  that  no  new  promise 
arising  out  of  a  seriously  criminal  transaction  could  be  en- 
forced." It  is  because  usurious  contracts  and  contracts 
made  on  Sunday  do  not  seem  to  many  courts  morally  offensive, 
that  subsequent  promises  top^orm  tiiem  have  not  been  held 
against  public  policy;  and  in  a  number  of  jurisdictions  it  has 
been  held  that  by  a  new  promise  or  by  ratification  the  obligation 
q(  a  contract  made  on  Sunday  can  be  made  enforceable  or 
a  new  contract  created.**  In  some  of  the  jurisdictions  which 
thus  enforce  the  new  obligation  arising  on  a  secular  day  subse- 
quent to  the  Sunday  on  which  the  contract  was  made,  it  is 
essential  that  there  shall  be  an  express  new  promise;  ratifica- 

App.  Kv.  275,  61  N,  Y.  S.  667,  a  Orr  u.  Kenworthy,  143  Iowa,  6,  121 

promiae  to  pay  a  mechanic  for  repairs  N.  W.  530,   136  Am.  St.  R«p.  728; 

made  by  mistake  on  the  defendant's  Campbell    v.    Young,    9    Buab,    240; 

bouee);  Glenn  H.  Savage,  14  0reg.S67,  Gwinnc.  SimeB,.61  Mo.  336;  miaon  r. 

677,  13  Pac.  442;  Edaon  v.  Poppe,  24  Milligan,  76  Mo.  41 ;  Reereg  tr.  Butcher, 

8.  Dak.  466, 124  N.  W.  441, 2ft  L.  R.  A.  31  N.  J.  L.  224;  Breweter  t>.  Bonta,  66 

(N.  8.)  634  (a  promise  to  pay  a  tenant  N.  J.  L.  367, 49  Atl.  718;  Telfer  v.  Lam- 

fw  driving  a  well);  Booth  v.  Fitipat-  bert,  70  N.  J.  L.  299,  75  Atl.  779; 

rick,  36  Vt.  681  (promise  to  pay  for  Rosenblum  v.  Schacbner,  84  N.  J.  L. 

keeping  a  buU).    See  also  Viley  v.  Pet-  625,  87  Atl.  99;  St.  Louis,  etc.,  R.  Co. 

at,  96  Ky.  676,  29  S.  W.  438;  Oakes  v.  p"  Swearingen,  31  Okla.  785,  123  Pac. 

Gushing,  24  Me.  313;  Silvertbom  o.  1122;  Smith  d.  Case,  2  Ore.  190;  Cook 

Wylk,  96  Wis.  69,  71   N.  W.   107,  v.  Forker,  193  Pa.  461,  44  AU.  560,  74 

and  caaes  cited  nipra,  JIM-    But  see  Am.St.Rep.699;Sayle8(i.  WeUman,  10 

oontra  cases  mpra,  {  146,  ad  fin.  R.  I.  465;  Flynn  v.  Columbus  Club,  21 

"See   infra,    JS  1630,    1764,   1758.  R.  1.534,  46  AU.  551;  Gobs u.  Whitney, 

In  James  v.  Havwi,  185  Fed.  692,  107  27  Vt.  272;  Corey  v.  Boynton,  82  Vt. 

C.  C.  A.  640,  the  court  refused  to  en-  257,  72  Atl.  987;  Meloholr  v.  McCarty, 

force  a  promise  to  pay  losses  growing  31  Wis.  252, 11  Am.  Rep.  605;  Williams 

out  of  wagering  contracts  in  ootton.  v.  Lane,  87  Wis.  152,  153,  68  N.  W.  77; 

"McKinney  f.  Demby,  44  Ark.  74;  Ainsworth  v.  Williams,  111  ^is.  17, 
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tion  by  conduct  being  r^arded  aa  insufficient.'*  In  otha^ 
of  Uie  jurisdictions  in  question,  any  subsequent  recognition 
of  the  illegal  Simday  contracts  amounts  to  a  ratification  or 
adoption  -which  will  render  the  contract  enforceable."  It 
would  seem,  however  leniently  a  Sunday  contract  may  be 
r^arded,  that  if  it  is  forbidden  by  law  no  ratification  is  possible 
which  relates  back  to  the  original  transaction  and  makes  it 
valid  as  of  that  time.  To  permit  such  a  doctrine  is  to  disre- 
gard the  statute  which  prohibits  Sunday  contracts.  But  as 
to  the  creation  of  contracts  on  a  subsequent  secular  day, 
it  should  be  of  no  importance  whether  the  renewal  of  a 
transaction  ento^  into  on  Sunday  is  called  an  adoption  of 
the  old  contract,  or  the  creation  of  an  independent  new  one. 
Under  either  mode  of  expression  the  transaction  dates  from 
the  secular  day  and  not  from  Sunday.  The  distinction  between 
an  express  new  promise  and  conduct  indicating  an  intention 
to  adopt  the  Sunday  contract  also  seems  unimportuit.  A 
promise  implied  in  fact  should  in  any  case  be  as  good  as  an 
express  promise  if  the  facts  actually  show  an  jntent  to  be 
bound.  The  difficulty  with  enforcing  either  an  express  promise 
or  one  implied  in  fact  is  with  r^ard  to  consideration  if  the 
facts  do  not  show  that  there  was  sufficient  consideration  at 
the  time  of  tiie  adoption,  or  new  promise.  If  the  agreement 
was  bilateral,  and  remains  at  the  later  secular  day  at  least 
partiy  executory  on  each  side,  a  fresh  indication  of  assent 
by  both  parties  will  suffice  imless  the  promise  on  one  rade  or 
the  other  fails  to  fulfil  the  requirements  for  consideration  in 
a  bilateral  contract.'^  If  tiie  promise  to  be  adopted  is  unilateral 
a  consideration  given  on  Sunday  is  insufficient.  When  there  is 
no  new  consideration  it  is  only  on  tiie  ground  of  moral  consid- 
eration that  the  transaction  can  be  regarded  as  binding.  For 
these  reasons  most  jurisdictions  which  are  opposed  to  the 
doctrine  of  moral  consideration  deny  effect  to  a  new  promise 

86  N.  W.  fiSl.     See  infra,  H  1707,  d^er,  SI  Wis.  46,  8  N.  W.  26,  37 

1708.  Am.  Rep.  808;  Williama  t>.  I^ne,  87 

"Hener  u.  Crawford,  37  Ind.  279;  Wis.  152,  158,  58  N^  W.  77. 

Beeves  v.  Butcher,  31  N.  J.  L.  224;  "  See  cases  cited  supra,  n.  34,  othK 

Riddle  e.  Keller,  61  N.  J.  Eq.  513,  48  than  those  ciled  mpra,  a.  35. 

Atl.  818;  Rosenblum  v.  Schachner,  84  "See  «upra,  £{  103  e(  aeg. 
N.  J.  h.  525,  87  Atl.  99;  Troewert  v. 
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in  any  form,  ezpreBS  or  implied,  to  carry  out  the  Sunday  con- 
tract unless  circumstaaoes  are  such  as  to  show  a  new  con- 
mderation.**  For  reasons  somewhat  similar  to  those  influencing 
decisions  allowii^  the  adoption  of  Sunday  contracts,  new 
promisee  to  pay  so  much  of  an  usiuious  indebtedness  as  is  not 
tainted  with  usury,  have  been  held  enforceable;  even  thou^ 
apart  from  a  new  promise  no  liability  would  have  existed." 

§  161.  Ratiflcation  by  an  adult  of  a  contract  made  dorinc; 
infancy. 

It  is  everywhere  the  rule  of  the  common  law  that  a  promise 
by  an  adult  to  fulfil  an  obligation  entered  into  during  infancy 
makes  the  obligation  binding,  or  (as  perhaps  the  matter  should 
more  accurately  be  stated)  deprives  him  of  his  privil^e  to 
avoid  the  transaction.^  In  England,  l^  Lord  Tenterden's 
Act  *^  the  ratification  of  the  infant  in  order  to  be  binding  was 
required  to  be  in  writing.  This  statute  has  been  copied  in 
several  American  States.**    By  a  later  T^gHah  statute**  all 

"Seefuithn^toSimdftrcoDtTBcts,      62  Pao.  386;  Fetrow  o.  Wisenuui,  40 


infn,  H  1700  a(  teq._ 

'(j^SaS'v.-JS^i^  2  Taunt.  lU; 
Fli^t^feedrf&Tft  C.  703;  Garvin 
V.  Linton,  62  AA.  870,  36  S.  W.  430, 
37  S.  W.  Wfl;  Kilbourn  e.  Bradley,  3 
D^,  3E6,  3  Am.  Dec.  273;  Houaer  v. 
Hantera'  Bank,  67  G&.  95;  Sanford  v. 
KuuE,  9  Idaho,  29,  71  Pac.  612;  Kase- 
ing  t>.  Ordway,  100  Iowa,  611, 69  N.  W. 
1013;  Venoeule  it.  Vermeule,  9fi  Me. 
13S,  49  AU.  608;  Peters  Shoe  Co.  ir. 
Arnold,  82  Mo.  App.  1 ;  Early  v.  Malion, 
19  Johofl.  147, 10  Am.  Dec.  204;  Ham- 
mond e.  Hopping,  13  Wend.  505; 
SJ^on  B.  Haotun,  91  N.  Y.  124,  and 
Bce  cases  dted  irtfra,  {  1683.  Cf.  Aus- 
tin IT.  BurgEBB,  36  Wis.  186. 

*■  liMmnn^'ji  Caae.  3  Leon.  164,  s.  c 
Godb.  138;  Eeane  v.  Bcqraott,  2  H.  BL 
Sll;  Alien  e.  Allen,  2  Dr.  &  W.  307; 
Edwafde  e.  Carter,  [1893]  A.  C.  360; 
In  n  Huntetd)eTg,  153  Fed.  768; 
Walker  v.  Arkansas  Nat.  Bank,  266 
Fed.  1,  6  (C.  C.  A.);  Flemer  v.  Dick- 
eraon,  72  Ala.  318;  Vaugban  v.  Parr,  20 
Aric  600;  WaU  v.  Mines,  130  Cal.  27, 


Lid.  148;  Ward  e.  Ward,  143  Ky.  91, 
136  S.  W.  137;  Monumental  Bldg. 
Asaoo.  No.  2  v.  Herman,  33  Md.  128; 
Owen  p.  Long,  112  Maag.  403;  Ed- 
munds V.  Mister,  68  Miss.  765;  High- 
ley  v.  Barron,  49  Mo.  103;  New  Hamp- 
shire Mut.  F.  Ins.  Co.  IT.  Noyes,  32 
N.  H.  345;  Hamer  v.  I^pple,  31  Oh. 
St.  72,  27  Am.  Rep.  496;  State  ■>.  Sal^ 
terwhite,  20  S.  C.  636;  Means  e.  Rob- 
inson, 7  Tex.  602;  Person  v.  Chase,  37 
Vt.  647,  88  Am.  Dec.  630;  Stokee  v. 
Brown,  3  Finn.  311.  S«e  also  wjra, 
fi239. 

"  9  George  IV,  Ch.  14,  j  5  (1828). 

**  Arkansas,  Kentucky,  Maine,  Mis- 
sissippi, Missouri,  New  Jersey,  South 
CaroliDa,  Virginia,  and  Weat  Viifjnia. 
See  Stem  v.  Freeman,  4  Mete.  (Ey.) 
309;  Umkin  b.  LeDoux,  101  Me.  581, 
61  Atl.  1018. 

"  The  Infant's  Relief  Act  of  1874. 
See  Fellows  v.  Wood,  59  L.  T.  (N.  S.) 
SI3;  Nottingham  Bldg.  Soe.  p.  Thurs- 
ton, [1903]  A.  C.  6. 
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contracts  for  ihe  repayment  of  money  lent  or  for  goods  sold 
other  than  necessaries,  and  all  accoimts  stated  with  mfants 
were  made  absolutely  void  uid  incapable  of  ratification.^* 
So  drastic  a  statute  as  this,  has  not  been  enacted  in  any  of 
the  United  States. 

§  163.  What  amounts  to  ratification. 

What  action  on  the  part  of  the  former  infant  is  requisite 
to  deprive  him  of  his  privilege  or  is  sufficient  permanently 
to  avoid  his  contract  is  elsewhere  considered.*'  It  is  enough 
here  to  observe  that  whatever  be  the  nature  of  the  infant's  privi- 
lege— ^whether  merely  to  disaflBrm  what  would  otherwise  be 
good,  or  to  validate  what  would  otherwise  be  bad — a  new 
promise  made  after  he  reaches  m&tiuity,  thou^  made  with- 
out conaderation,  deprives  him  of  that  privilege.  Nor  is 
this  a  case  merely  of  election,**  for  a  new  promise  may  im- 
pose liability  upon  the  former  infant  though  the  considera- 
tion for  his  obligation  has  been  wholly  enjoyed  **"  so  that  his 
acceptance  of  liability  or  surrender  of  a  defence  gives  no  cor- 
relative right.  Nor  is  it  properly  speaJdng  wfuver,*'  suice  Its 
vahdity  is  not  dependent  on  action  by  the  promisee  in  reliance 
on  the  promise. 

§  163.  Admission  of  liability  or  part  payment  are  insufficient 
to  terminate  the  right  to  avoid  an  obligation  for 
infancy. 

Such  admission  or  part  payment  of  a  debt  as  is  generally 
held  sufficient  to  avoid  the  bar  of  the  Statute  of  Limitations 
ought  more  clearly  to  determine  the  r^t  of  an  infant  to 
avoid  an  oblation,  since  it  is  only  the  continuance  of  the 
original  obligation,  not  the  creation  of  a  new  one,  which  the 
plaintiff  seeks  to  show.  But  the  weight  of  authority  is  other- 
wise,** though  many  of  the  deci^ons  are  early  ones,  made  at 

"  Contrncto  of  an  infant  not  within  "  See  infra,  SJ  234,  239. 

the  prohibited  dassea  and  which  aside  **  See  tf^ra,  {  683. 

from  atatut«  were  good  unless  avoided  ""  See  infra,  {  151. 

and  therefore  required  no  formal  rati-  "  See  infra,  S  6S9. 

fication,  still  have  their  common-law  <  Thrupp  v.  Fielder,   2  Eap.  628; 


I  Eng^d.  See  Edwards  v.  Kendrink  v.  Neisz,  17  Colo.  506,  S 
Carter,  [1893]  A.  C.  360;  Viditi  v.  O'Ha-  Pac.  245;  Catlin  v.  Haddox,  49  Conn, 
gao,  [1900]  2  Oi.  87.  492.  44  Am.  Rep.  249;  Ford  v.  Phillips, 
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a  time  when  the  legal  nature  of  an  infant's  contract  had  not 
yet  been  clearly  formulated.  If  there  are  surrounding  cir- 
cumstances which,  taken  in  connection  with  the  payment, 
justify  the  inference  of  a  promise  implied  in  fact  to  pay  the 
whole,  it  is  probable  that  the  original  liability  would  be  held 
to  have  been  ratified.* 

§  15i.  Ratification  of  an  infant's  contract  may  be  conditional 
or  partial. 

A  ratification  may  be  conditional  and,  if  so,  on  the  happen- 
ing of  the  condition,  but  not  before,  a  liability  will  arise.'* 
It  is  also  possible  to  ratify  part  of  a  unilateral  liability  incurred 
in  infMicy  without  ratifying  the  whole  obUgation;  "  but  where 
a  contract  involves  mutual  obligations,  the  former  infant 
cannot  by  partial  ratification  bind  the  other  party  to  accept 
partial  performance  in  return  for  all  or  part  of  the  performance 


1  Pick.  202;  Whitney  t>.  Dutch,  14 
Mis.  4£7;  Baker  v.  Kanwtt,  64  Mo. 
82;  Hale  v.  Gerrish,  8  N.  H.  374;  Rob- 
bons  ».  Eaton,  10  N.  H.  561;  Goodsell 
9.  HjOB,  3  Wend.  479;  International 
Text  Book  Co.  v.  Ckwmeily,  205  N.  Y. 
188,  99  N.  E.  722,  42  L.  R.  A.  (N.  S.) 
1115;  Hurdy  v.  Margarits,  3  Pa.  St 
US;  Ri^  Transit  Land  Co.  V.  Sanford 
(Tex.  Civ.  Ak>.),  24  S.  W.  687;  Hatch 
».  Hatch's  EMate,  60  Vt.  160,  13  Atl. 
791.  See  aim  Healy  v.  KeUogg,  146 
N.  Y.  S.  043. 

"See  American  Mortgage  Co.  c. 
Wright,  101  Ala.  668,  14  So.  390;  Phil- 
pot  ■>.  Sandwich  Mfg.  Co.,  IS  Neb.  54, 
24  N.  W.  428;  Ptusona  v.  TeUer,  111 
N.  Y.  App.  Div.  637,  97  N.  Y.  Supp. 
806  (but  see  the  lerersal  of  this  de- 
dsioa,  on  changed  finilinga  of  fact  in 
188  N.  Y.  318,  80  N.  E.  030) ;  Little  b. 
Duncan,  0  Rich.  (S.  C.)  56, 64  Am.  Dec. 
760.  By  statute  in  Missouri  a  part 
paynwntisaneffectiveratification.  See 
1)00,  }  239,  also  Kcerner  v.  Wilkinsou, 
96  Mo.  App.  510, 70  S.  W.  609;  Snyder 
f.  Ckmeke,  101  Mo.  App.  647,  74  S.  W. 
377.  Where  a  payment  waa  made  after 
ber  majority  by  an  infant,  but  it  ap- 


peared to  be  made  as  a  matter  of 
bounty,  not  in  pursuance  of  an  obliga- 
tion, it  was  rightly  held  no  ratification 
in  Parsons  v.  TeUer,  188  N.  Y.  318,  80 
N.  E.  030. 

>°  Kendrick  v.  Neisi,  17  Cob.  606, 
30  Pac.  246;  Procter  o.  Sears,  4  Alien, 
96;  nompBon  v.  Lay,  4  Pick.  48,  16 
Am.  Dec.  325.  See  also  Minock  v. 
Shortridge,  21  Mich.  3M;  Peacock  v. 
Binder,  57  N.  J.  L.  374,  31  AO.  215; 
Everaon  p.  Carpentw,  17  Wepd.  419; 
Chandler  v.  Gbver,  32  Pa.  609; 
Bobo  If.  HanseU,  2  Bailey  (8.  C), 
114. 

•'  Edgerly  o.  Shaw,  25  N.  H.  514,  57 
Am.  Deo.  349.  The  court  said  further: 
"A  new  promise  may  be  qualified  in 
various  ways.  It  may  bind  the  prom- 
isor to  pay  the  debt  st  a  different  time 
or  place  from  those  originally  stipu- 
lated. It  may  be  a  promise  to  pay,  not 
in  money,  but  in  specific  articles,  or  in 
personal  services.  These  cases  csjinot 
be  distinguished,  in  principle,  from  that 
last  stated.  They  are  new  contracts, 
not  ratifications  of  the  old  ones."  See 
also  Tolar  u.  Marion  County  Lumber 
Co.,  93  S.  Car.  274,  75  8.  E.  545. 
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which  the  latter  imdertook  to  pve.'*  A  promise  or  ftdmiasion 
of  liability  made  by  the  former  infant  to  a  third  person  creates 
no  liability.*' 

§  16S.  Rfttiflcatlon  of  a  contract  made  during  insanity. 

ITie  effect  of  a  lunatic's  bargain  is  the  subject  of  considera- 
ble difference  of  judicial  opinion,  and  this  question  has  been 
elsewhere  considered;  **  but  in  all  jurisdictions  except  the 
few  which  may  hold  the  contract  of  an  insane  person  absolutely 
void,  a  subsequent  promise  made  after  the  lunatic  has  become 
sane  is  an  effective  ratification.'' 

§  ise.  Promise  by  a  widow  to  perform  an  atfreement  made 
during  coverture. 

I  At  conunon  law  a  married  woman  could  not  bind  herself 

.\  by  contract."  Any  attempt  to  do  so  was  absolutely  void 
^  of  legal  effect.  It  was  held,  however,  in  England  while  the 
doctrine  of  moral  consideration  was  still  accepted  that  a  new 
promise  by  the  married  woman,  after  the  death  of  her  husband, 
to  perform  an  agreement  which  she  entered  into  during  cover- 
ture was  binding.*^  At  the  present  day  it  might  seem  tiiat 
this  question  had  become  unimportant  on  account  of  ibe 
removal  of  the  disability  of  married  woman  to  contract,  but 
it  is  still  law  in  many  jurisdictions  tJiat  married  women  can- 
not enter  into  certain  contracts,  especially  that  they  cannot 
bind  themselves  as  sureties  for  their  husbands.^  Therefore, 
the  question  of  the  effect  of  a  new  promise  after  discoverture 
still  arises.  In  a  few  jurisdictions  it  is  held  that  a  subsequent 
promise  of  the  married  woman  is  bindii^ ;  "  but  the  great  weight 

»  Biedennan  v.  O'Conner,  117  m.  Hill,  120;  Cb&ndler  v.  Glover,  32  Pa. 

493,  7  N.  E.  463,  57  Am.  Rep.  S76;  fiOB. 

Lowry  v.  Drake,  1  Dana,  46;  State  v.  "See  infra,  {{  249  el  teg. 

New  Orleans,  105  La.  7S8,  30  So.  97;  "See  itifra,  {253. 

Robmson  o.  Berry,  93  Me.  320,  46  AtL  "See  infra,  f  265. 

34;  Philpot  p.  Salidwich  Mfg.,  Co.,  18  "  I«e_£.  Mu^etidge,  5  Taunt.  36 

Neb.  64,  24  N.  W.  428;  Pecararo  v.  [1813]. 

Pecararo,  84  N.  Y.  8.  581;  MorriU  c.  ^Beeinfra,  9209. 

Aden,  19  Vt.  606.  "  Walker  v.  Arkansas  Nat.   Bank, 

"  Mayer  v.  McLure,  36  Miaa.  389,  266  Fed.  1  (C.  C.  A.);  UMUs  v.  D»- 

72  Am.  Deo.  190;  Bigebw  v.  Grannia,  2  bgny,  33  Ia.  Ann.  659;  Brawnatm  v. 
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of  authOTity  denies  validity  to  such  a  promise.*'  If,  however, 
the  origiiial  agreemeat  bound  the  married  woman's  separate 
estate  in  equity,  a  sut»equent  promise  by  her  after  discoverture 
is  held  enforceable  at  law  by  many  courts,  most  if  not  all 
of  which  would  hold  the  later  promise  ineffectual  had  the 
original  ^reement  heen  void.*^  The  correctness  of  this 
distinction  must  depend  upon  the  general  question,  previously 
discussed,**  of  the  validity  of  a  preexisting  obligation  to  support 
anew  promise. 

§  167.  Proknise  by  a  discharged  surety. 

In  some  jurisdictions  notice  of  acceptance  of  a  guaranty  is 
required."  In  such  jurisdictions,  if  notice  is  not  given,  the 
guaranty,  nevertheless,  becomes  liable,  if  he  promises,  in  spite 
of  failure  to  f^ve  him  notice,  to  fulfil  his  guaranty.**    So  a 


Weeks,  47  La.  Ann.  10(2,  17  So.  488; 
Viimm  V.  Burr,  26  WoxL  *  386;  Gould- 
ing  V.  DaTidaoii,  26  N.  Y.  &01;  Hemp- 
hill V.  McClinuuiB,  24  I^.  367;  Leonaid 
p.  Duffin,  94  PiL  21S;  foooks  v.  Mer- 
dunta'  Nat.  Butk,  126  Pa.  3M,  17 
AtL  418;  Holden  r.  BaneB,  140  Pa.  63, 
21  Atl.  239;  BAthfon  v.  Locher,  216 
F&.  671,  64  AU.  7S0. 

"  Walwm  t.  Dunlap,  2  Granoh  G.  G. 
14;  Eadl  v.  King,  93  Ala.  470,  ^So. 
(34;  TbompBOD  v.  Hudgjns,  116  Ala. 
•3,  22  So.  632;  HwUm  o.  WO,  138  Ala. 
026,  36  So.  406;  Waters  ■>.  Bean,  IS 
Oa.  368;  Howard  n.  Simpkiiw,  70  Ga. 
322;  Thompeon  t.  Minnich,  227  lU. 
43(^  81  N.  E.  336;  Mah«  e.  Martin,  43 
Ind.  314;  Putnam  t>.  Temtyson,  60 
Ind.  466;  ]xa«  v.  Brown,  66  Ind.  160; 
AiMtin  V.  Cbvu,  12S  Ind.  472,  26  N.  E. 
800,  12  L,  R.  A.  120;  EfoOoway's  V 
agnee  r.  Rndy,  22  Ky.  L.  Rep.  1406, 
60  a  W.  Rep.  660,  63  L.  R.  A.  363; 
OObert  V.  Brown,  20  Ky.  L.  Rcfi.  124S, 
07  8.  W.  40;  Lydl  t.  Walbach,  113  Md. 
674,  77  Atl.  1111,  33  L.  R  A.  (N.  8.) 
741;  Fwtwfield  e.  Butler,  47  Min.  166, 
12  Am.  Rep-  320;  MuBckc.  Dodeou,  76 
Ho.  624,  43  Am.  Rep.  780;  Bra«g  e. 
bad,  86  Mo.  App.  338;  Kmt  t>.  Baac^ 


64  N.  H.  46,  6  Atl.  760;  Condon  «. 
Barr,  49  N.  J.  L.  63,  6  Kli.  614;  Long 
ti.  Rankin,  108  N.  C.  333,  12  S.  E.  987; 
Wiloox  e.  Arnold,  116  N.  C.  708,  21 
S.  £.  434;  Hafward  e.  Barlcer,  62  Vt 
420,  36  Am.  Rep.  762;  Valentine  v. 
Bell,  66  Vt.  280,  29  AU.  261;  Dixie  v. 
Worthy,  U  U.  C.  Q.  B.  328.  See  also 
Parker  v.  Cowan,  1  Heisk.  618.  Still 
more  clearly  a  promise  by  a  widow  to 
pay  a  debt  of  her  deceased  husband  is 
unenforceable.  Hoycr  v.  Kelly,  174 
Cal.  70,  leiPac.  1148. 

*>  Does  e.  Petenon,  82  Ala.  263,  2 
Bo.  644;  Viser  n.  Berlrand.  14  Ark.  267; 
Craft  D.  Holland,  37  Conn.  491;  Qe- 
land  V.  Low,  32  Ga.  458;  Condon  o. 
Barr,  40  N.  J.  L.  S3,  6  Atl.  614;  Felton 
V.  Reid,'7  Jonee  L.  269;  Long  o.  Ran- 
kin, 108  N.  C.  333,  12  S.  E.  987;  WU- 
003  V.  Arnold,  116  N.  C.  708,  21  S.  E. 
434;  Hubbard  v.  Bi4;bee,  56  Vt.  506, 
46  Am.  Rep.  637,  6S  Vt.  172,  2  AU. 
£04;  Sherwin  i>.  Sandcn,  69  Vt.  499, 
9  Ad.  239,  69  Am.  Rep.  760. 

"Supra,  M43. 

•*  See  mpra,  I  09. 
Gamage  u.  Eutohins,  23  Ma.  66S; 
Wetheiell.  6  Met.  663; 
Aafafoid  V.  BoUnson,  8  Ired.  L.  114. 
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surety  who  has  been  discharged  by  tai  agreement  made  between 
the  principal  debtor  and  l^e  creditor  to  give  time  to  the 
principal  debtor,  will  revive  his  own  liability  if  he  makes  a 
new  promise  to  perform  his  obligation  with  knowledge  of  the 
creditor's  agreement  with  the  principal  debtor.'^  Similarly 
the  promise  of  a  party  secondarily  liable  on  a  bill  or  note  to 
pay  the  same  in  spite  of  having  been  discharged  by  lack  of 
diligence  on  the  part  of  the  holder  in  nm-king  presentment 
to  a  party  primarily  liable,  or  in  giving  notice  of  his  default, 
operates  in  the  same  way  as  if  presentment  fmd  notice  had 
been  originally  waived."    And  it  has  been  held  that  such  a 


"Sterens  v.  Lynch,  12  East.  38; 
Mayhew  v.  Crickett,  2  Swanaton,  185, 
J92  (per  Hdon);  Smith  v.  Winter,  4 
M.  &  W.  454;  Ellis  s.  Bibb,  2  St«w. 
(Ala.)  eS,  70;  First  NaU.  B&nk  v.  Whit- 
man, ee  m.  Sai;  WilUams  V.  Boyd,  75 
Ind.  286;  Matchett  v.  Winona  Assem- 
bly, 186 Ind.  128, 113N.E.  I;Crutcher 
V.  Tnbu,  5  Dana,  80;  Young  v.  New 
FormerB'  Bank's  Trustee,  102  Ky.  257, 
43  8.  W.  473;  Bishop  v.  Eaton,  1$1 
Man.  496,  37  N.  £.  666,  42  Am.  St. 
Bep.  437;  Porter  p.  Hodenpuyl,  9  Mich. 
11;  Hooper  v.  Pike,  70  Minn.  84,  72 
N,  W.  829,  68  Am.  Rep.  St.  812;  Mer- 
rimack Bank  s.  Brown,  12  N.  H.  320; 
Rochester  Bank  0.  Chick,  64  N.  H.  410, 
13  Atl.  872;  Bramble  t>.  Word,  40  Oh. 
St.  267;  Dey  v.  Martin,  78  Va.  1;  Par- 
sons p.  Harrold,  46  W.  Va.  122,  32 
B.  E.  1002;  Fay  v.  Tower,  58  Wis.  286, 
16N.  W.  658.  Butseeomlra,  Walteia 
e.  Swallow,  6  Whart.  446.  And  in 
Cruse  p.  Gau  (Tex.  Civ.  App.),  193 
B.  W.  406,  the  court  held  that  Uability 
could  not  be  rerived  unless  the  credi- 
tor acted  on  the  Surety's  promiBe  and 
that,  therefore,  a  letter  of  the  surety 
mailed  but  never  received  could  have 
no  effect. 

"  Uniform  Neg.  Inat.  Iaw,  Sec.  109, 
infra,  i  1186;  Rogers  e.  Stephens,  2 
T.  R.  713;  Hopes  p.  Alder,  6  East,  16  n.; 
Lundie  v.  Robotaon,  7  East,  231;  Rs- 
bey  p.  GSlbert,  6  H.  &  N.  536;  Cordery 


V.  Colvin,  14  C.  B.  (N.  8.)  374;  Killby 
V.  Rochussen,  IS  C.  B.  (H.  S.)  357; 
Woods  p.  Dean,  3  B.  A  3.  101;  Barthol- 
omew P.  HiU,  5  L.  T.  Rep.  (N.  S.)  756; 
Reyndde  v.  Douglass,  12  fet  497, 505, 
9  L.  Ed.  1171;  Sigeraon  ir.  Mathews,  20 
How.  496,  15  L.  Ed.  989;  Veager  v. 
Farwdl,  13  Wall  6,  20  L.  Ed.  478; 
Hazard  e.  Whit«,  26  Ark.  155;  Leonard 
p.  Hastings,  9  CaJ.  236;  Breed  r.  Hill- 
house,  7  Conn.  523;  H^es  o.  Wwner, 
45  Conn.  246;  Tobey  p.  Beriy,  26  111. 
426;  Smith  p.  Curlee,  69  lU.  221;  First 
Nat'l  Bank  v.  Day,  62  Iowa,  680,  3 
N.  W.  728;  Higgins  v.  Morrison's  Ex'r, 
4  Dana,  100  (but  see  I^wrence  v. 
Ralston,  3  Bibb,  102) ;  Hart  P.  Long, 
1  Rob.  (La.)  83;  TumbuU  o.  Maddux, 
68  Md.  579;  Schwarti  p.  Wihner,  90 
Md.  136,  44  Atl.  1059;  Thomas  p. 
Mayo,  66  Me.  40  (in  Maine  by  stat- 
ute the  promise  must  be  in  writing. 
Parehley  if.  Heath,  69  Me.  90,  31  Am. 
Rep.  246) ;  Harrison  v.  Bailey,  99  Mass. 
620,  97  Am.  Dec.  63;  ^iuigaJLjiu*- 
^,  124  Mass.  209;  Hobbe  v.  Straine, 
149  Mam.  212,  21  N.  E.  365;  Pareona 
D.  Dickinson,  23  Micfa.  66;  Stat«  Bank 
V.  McCabe,  135  Mich.  479,  98  N.  W. 
20;  Bobbins  v.  Pinckard,  13  Miss.  51; 
Salisbury  v.  Renick,  44  Mo.  654;  Lang 
p.  Dismer,  71  Mo.  452:  Faulkner  p. 
Faulkner,  73  Mo.  327,  337;  Rogers  b. 
Hackett,  21  N.  H.  100;  Richardson  e. 
Kulp,  81  N.  J.  L.  123,  78  Atl.  1062; 
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new  promise  made  to  the  hoId«-  of  the  bill  or  note  enures  to 
the  b^iefit  of  a  subsequent  holder;  *"  and  likewise  enures  to 
the  benefit  of  a  prior  holder  who  has  taken  up  the  instrument.** 
A  promise  made  to  one  who  is  not  a  holder  or  party  to  the 
instrument  b  in^ectual;  **  and  so  is  a  promise  niade  in  igno- 
rance of  the  failure  to  eiKsrcise  due  diligence."  But  it  is  not 
invalidated  by  ignorance  of  the  legal  effect  of  the  holder's 
failure  to  exercise  due  diligence.^^    The  new  promise  must 


BarkalDw  tf.  Johracoi,  1  Han-.  397; 
Glendening  v.  Canary,  5  DaJy,  489; 
Meyer  t>.  Hibeher,  47  N.  Y.  205;  Leaiy 
r  Miller,  61  N.  Y.  488;  Bos  V.  Hurd,  71 
N.  Y.  14,27Am.  Rep.l;Baeri>.  Hoff- 
tsMO,  150  N.  Y.  App.  D.  473,  136 
N.  Y.  8.  2S;  Moofe  v.  Tucker,  3  Ired. 
L.  347;  Jfdinson  o.  Anigooi,  SOreg.  486; 
Smith  ■>.  Lowiudale,  e  Oreg.  78; 
Swrer  o.  Easton  Bank,  33  Pa.  134; 
Moyer'B  Appeal,  87  Pa.  12ft;  Burgetts- 
town  Nat.  Bank  v.  Nil],  213  Pa.  456, 
63  Atl.  186,  3  L.  R.  A.  (N.  S.)  1079, 
110  Am.  St.  554;  HaU  v.  Freeman,  2  N. 
&  McC.  479,  10  AjD.  Dec.  621;  Stone 
p.  Smitli,  30  Tex.  138,  94  Am.  Dec.  299; 
Blodgett  tr.  Durpn,  32  Vt.  361 ;  Bundy 
».  Biusell,  51  Vt.  12Si  TbompsOD  n. 
Curry,  79  W.  Va.  771,  91  8.  E.  801; 
Kwpp  f>.  Runab,  37  Wis.  135.  A  cod- 
trary  decision  u  the  Irish  case  of  Dod- 
elly  V.  Howie,  Hayes  &  Jonee,  436,  and 
also  Sebren  Deposit  Bank  t>,  Moreland, 
96  Ky.  150,  28  S.  W.  153,  29  L.  R.  A. 
306. 

"  Gunson  v.  Meti,  1  B.  &  C.  193; 
lioseiB  V.  Hackett,  21  N.  H.  100. 

•>  Potter  r.  Rayworth,  13  East,  417; 
Rabey  p.  GUbert,  6  H.  A  N.  536;  Ken- 
non  V.  McRae,  7  Porter,  175. 

••OlendoTf  ■>.  Swartz,  5  Gal.  480, 
63  Am.  Deo.  141;  Miller  v.  Hackley, 

5  Johns.  376,  4  Am.  Dec.  372;  AUwood 
V.  Haseldon,  2  Buley  L.  457. 

"Goodall  9.  Dolley,  I  T.  R.  712; 
Bomdwie  t>.  Lowe,  4  Taunt.  93; 
Tboraton  v.  Wynn,   12  Wheat.   183, 

6  L.  Ed.  595;  Martin  f.  Winskrw,  2  Mas. 
241;  Kemnon  v.  MoRae,  7  Bort.  175;- 


Walker  d.  Rogere,  40  HI.  279,  89  Am. 
Dec.  348;  Freeman  v.  O'Brien,  38  la. 
406;  Bank  erf  Tennessee  p.  Smith,  9  B. 
Mon.  609;  I^ndrum  v.  Trowbrit^, 
2  Mot.  (Ky.)  281;  Blum  v.  Bidwdl,  20 
La.  Ann.  43;  James  e.  Wade,  21  La. 
Ann.  548;  Byram  v.  Hunter,  36  Me. 
217;  LewU  p.  Brehme,  33  Md.  412,  3 
Am.  Rep.  190;  Low  'p.  Howard,  10 
Cusfa.  159;  Kelley  p.  Brown,  5  Gray, 
108;  Parks  v.  Smith,  155  Mass.  26,  28 
N.  E.  1044;  Newberry  v.  Trowbridge, 
13  Mich.  263;  Hamilton  p.  Winona 
Lumber  Co.,  95  Mich.  436,  54  N.  W. 
903;  Farrington  p.  Brown,  7  N.  H.  271; 
Nonis  V.  Ward,  69  N.  H.  487;  United 
States  Bank  v.  Southard,  2  Horr.  473; 
Tebbetts  p.  Dowd,  23  Wend.  379; 
Hunter  p.  Hook,  64  Barb.  468;  liUy 
V.  Petteway,  73  N.  C.  368;  Loose  t>. 
Loose,  36  Pa.  638;  Fotheringham  p. 
Price,  1  Bay,  291,  1  Am.  Dec.  618; 
GoUaday  v.  Union  Bank,  2  Head,  57; 
Ford  V.  Dallam,  3  Cold.  67;  Commer- 
cial Bank  v.  Clark,  28  Vt.  325. 

'>  Bilbie  p.  Lumley,  2  East,  469; 
Givens  v.  Merchants'  Natl.  Book,  85 
m.  442;  Hughes  u.  Bowen,  15  Iowa,  446; 
Cheshire  v.  Taylor,  29  Iowa,  492;  Davis 
0.  Goweo,  17  Me.  387;  Beck  t>.  Thomp- 
son, 4  Har.  k  J.  537;  Matthews  p. 
Allen,  18  Gray,  594,  77  Am.  Dec.  430; 
Third  Natl.  Bank  v.  A^worth,  105 
Mass.  503;  GUdden  v.  CbamberliD, 
167  Mass.  486,  46  N.  E.  103,  57  Am. 
St.  Rep.  479;  I^d  v.  Kenney,  2  N.  H. 
340, 9  Am.  Dec.  77;  Edwwds  d.  Tandy, 
36  N.  H.  540;  Tebbetts  o.  Dowd,  23 
Wend.  379;  BJchter  v.  Sehn,  8  S.  A  R. 
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be  unequivocal  in  its  terms."  A  mere  acknowledpnent  of 
liability  has  been  held  insufficient.^'  A  conditional  promise 
by  the  discharged  drawer  or  indoraer  will  bind  him  it  is  said, 
if  the  condition  is  accepted  by  the  holder;  ''*  and  certunly 
if  the  promise  is  accepted  by  the  holder,  a  promise  to  pay  part 
of  the  indebtedness  is  also  binding.^*    As  to  th^  i>ropriety  of 


426;  Schmidt  v.  Radcli£F,  4  Strob.  296, 
63  Am.  Dec.  678.  But  see  contra, 
Bpuriock  t>.  Union  B&nk,  4  Humph. 
336;  Williams  v.  Union  Bank,  9  Heialc 
441. 

"Keycfl  V.  Fenstennaker,  24  CbI. 
329;  Brooks  v.  Iawb,  202  lU.  App.  448; 
Campbell  s.  Varney,  12  la.  43;  Creama 
V.  Perry,  17  Pick.  332,  28  Am.  Dec.  297; 
CBrter  IT.  Hurley,  9  N.  H.  558;  RicJi- 
ardmn  v.  Kulft  81  N.  J.  L.  123,  78 
AU.  1062;  Whtttier  t.  Collins,  15  R.  I. 
90,  23  Atl.  47,  2  Am.  St.  Rep.  879. 
In  GUdden  o.  ChambeTtin,  167  Man. 
486, 46  N.  E.  103,  67  Am.  St.  Rep.  479, 
a  diacbuged  endoner  t»'omised  to  "do 
iritat  he  oould"  to  secure  p^m^t  of 
the  note  for  the  bolder.  Hiis  ina  held 
not  to  amount  to  a  new  promise.  In 
Bank  of  Gilby  c.  Fanuworth,  7  N.  D. 
6,  72  N.  W.  901,  38  L.  R,  A.  843,  a 
drawer  discharged  by  the  laches  of  the 
holder  of  a  draft  drew  a  duplicate  draft 
to  take  the  place  of  the  original  vhieh 
had  been  lost.  It  was  hdd  this  did  not 
amount,  sa  matter  of  law,  to  a  new 
promise  by  the  drawer.  And  tdmilai^ 
fiiacharged  indorsers  were  held  not  to 
renew  their  liability  by  iudoning  new 
checks  which  had  been  drawn  to  take 
the  place  of  the  lost  originals.  Lewis 
o.  Commercial  Nat.  Bank,  37  Tex.  Civ. 
App.  241,  83  S.  W.  423;  Aebi  v.  Bank 
of  Evansville,  124  Wis.  73,  102  N.  W. 
329,  68  L.  R.  A.  964,  109  Am.  St.  Rep. 
925. 

"Brooks  V.  Iawh,  202  m.  App. 
448;  Crandall  v.  Moston,  24  N.  Y. 
App.  D.  647,  50  N.  Y.  S.  146.  But 
a  statranent  by  the  drawer  of  a  bill, 
when  informed  of  ite  dishonor  that 
"it  must  be  paid"  has  been  hdd  suf- 


ficient to  chai^  him.  Rogers  o.  Stepb- 
enii,  2  T.  R.  713.  In  Reynolds  tr.  Doug- 
lass, 12  Pet.  497,  605,  9  L.  Ed.  1171, 
the  oourt  said:  "A  party  to  a  note  en- 
titled to  notice,  mi^  waive  it  by  a 
ptomjae  to  see  it  paid;  or  an  acknowl- 
edgment that  it  must  be  paid;  or  a 
fTomisa  that  'he  will  set  the  matter  to 
righta,'  (M-  by  a  qualified  promise,  hav- 
ing knowledge  of  the  tachea  of  the 
holder." 

In  Sigerson  o.  Matiiiqm  20  How. 
496,  15  L.  Ed.  989,  the  defendant  in- 
doner  answered  a  question  of  the  hold- 
er's agent  as  to  "what  be  was  going  to 
do,"  by  saying  that  "in  a  few  days  he 
would  see  the  witness,  and  arrange  it." 
The  court  said  (p.  500) :  "This  was  an 
unconditional  promise  to  pay  tbe  note 
which  no  one  could  misunderstand." 

In  Pareons  v.  Dickinson,  23  Mich.  56, 
an  indorser  discharged  l^  failure  to 
give  notice  stated  to  the  holder  that  he 
expected  to  have  to  pay  the  note  but 
wished  the  holder  to  b?  to  get  pay- 
ment from  the  m^er.  This  statement 
was  held  sufficient  to  austsin  a  judg- 
Tpatk  against  the  indorser. 

"  Holdsworth  v.  Dimadale,  24  L.  T. 
N.  S.  360,  19  W.  R.  798;  Dixon  e.  £3- ' 
liott,  5  C.  A  P.  437;  Long  p.'  Dinner,  71 
Mo.  462;  Agan  v.  M'Manus,  11  John. 
180;  Shaw  p.  McNeiU,  96  N.  C.  636; 
Tardy  c.  Boyd,  26  Gratt.  631.  But  see 
Campbell  ■>.  Varney,  12  la.  43,  where 
the  oourt  says  that  a  new  promise  to  be 
effective  "must  be  unqualified." 

"  Fletcher  v.  Froggatt,  2  0.  ft  P.  569. 
See  also  Zacharie  v.  Kirk,  14  La.  Ann. 
433;  Holdsworth  t>.  Dimsdale,  24  L.  T. 
N.  S.  360,  19  W.  R.  798.  In  the  two 
caaee  last  cited  a  discbaiged  ii 
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requirii^  acceptance  by  the  creditor,  reference  may  be  made 
to  the  coTTesponding  question  arising  where  debts  are  barred 
by  the  Statute  of  Limitations."  Part  payment  by  a  drawer 
or  indorse  is  not  only  evidence  that  he  was  duly  charged  and 
is  therefore  liable,  but  even  though  it  be  proved  that  due 
diligence  to  charge  the  drawer  or  indorser  was  not  used,  it 
seems  that  part  payment  is  sufficient  evidence  of  a  new  promise 
to  pay  tiie  whole  indebtedness  to  render  the  discharged  drawer 
or  indorser  liable,"  unless  the  payment  is  explained  or  quali- 
fied by  accompanying  words  or  circumstances  manifesting  an 
intention  not  to  become  liable  for  the  whole. 

$  1S8.  Promise  by  a  discharged  bankrupt 

In  England  it  was  formerly  held  .that  a  new  promise  was 
effectual  to  bind  a  dischai^ed  bankrupt."  But  in  the  Eng- 
lish Bankruptcy  Acts  of  1849  and  1861,  it  was  provided  that 
such  promises  should  not  be  binding,  In  the  two  most  recent 
Acts—those  of  1869  and  1883 — there  is  no  such  provision. 
Nevertheless  the  English  courts  still  hold  such  a  pronuse 
^unenforceable,"  imless  ^ven  for  new  consideration*  after 
the  discharge.*'  In  the  United  States  such  promises  have 
always  been  held  binding.*^    Doubtless,  it  would  be  within 

"Allen  v.  F^TKUBOti,  IS  Wall.  ], 
21  L.  Ed.  854;  Z&velo  v.  Reeves,  227 

bound  to  keep  the  proouBe.  U.  S.  625,  67  L.  Ed.  676,  33  S.  Ct.  365, 

"Seeii^,  E180.  Ann.  Cas.  1014  D.  664;  Mutual  Re- 

"Whitaker  n.  Morrison,  1  Fla.  26,  serre  Aseoc.  v.  Beatty,  93  Fed.  747, 

44Am.  Dec.  627;  Bigourneyv.  Wether-  35  C.  C.  A.  673 ;  Ae  Sweetso-,  128  Fed. 

Bl],6Metc.6fi3;Shererf.£astonBu))c,  106;  Dealing  v.   MoStt,  6  Ala.  776; 

33  Pa.  134;  Knapp  «.  Runals,  37  Wis.  Evana  v.  Carey,  29  Ala,  99;  Nelson  v. 

13S.    But  see  Brooks  f.  Iaw8,  202  ni.  Stewart,  54  Ala.  US,  25  Am.  Rep.  660; 

Aiq>.  448.  WolfFe  ir.  Eberiein,  74  Ala.  99,  49  Am. 

"TwisB  o.  Maasey,  1  Atk.  67;  True-  R^.  809;  Kraus  t-.  Tony,  146  Ala. 

man  t>.  Fenton,  Cowp.  544;  Brix  v.  648,  40  So.  956;  Torry  v.  Krausi,  149 

BnhMn,  1  Bing.  281;  Roberta  v.  Moi^  Ala.  200,  43  So.  184;  Anthony  v.  Stuiv 

gut,  2  Eep.  736;  Birch  n.  Sharland,  1  divant,  174  Ala.  521,  56  So.  571;  Ltuia- 

T.  R.  716;  Earle  v.  OUver,  2  Exch.  71.  gin  v.  Nowland,  44  Ark.  84;  PindaU  v. 

"Jones  tr.  PhelpB,   20  W.  R.  92;  League,  56  Ark.  625,  20  S.  W.  350; 

HuUwr  p.  Webb,  2  C.  P.  D.l;£x  parte  I^itibert  n.  Sehmals,  118  Cal.  33,  50 

Banow,  18  Ch.  D.  464.  Pae.  13;  Ron  v.  Jordan,  62  Ga.  298; 

M  Jakeman  o.  Cook,  4  Ex.  D.  26;  Moore  e.  Trounatine,  126  Ga.  116,  54 

Be  A^mer,  1  Mansan,  391.  S.  E.  810;  Bank  of  Elberton  v.  Vickery, 

*^Bs  parte  Barrow,  18  Ch.  D.  464.  20Ga.  App.  96,  92S.  K  647;  St.  John 
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the  power  of  Congress  to  enact  provisions  in  the  Federal 
Bankruptcy  Act  governing  the  matter,  but  as  there  is  no 
such  provision  each  State  is  at  Uberty  to  apply  its  own  rule.** 
In  a  few  States,  by  Statute,  it  is  required  that  such  a  new 
promise  be  in  writing  in  order  to  be  effectual."  But  such 
statutes  are  not  usual.  The  new  promise  must  be  clear  and 
free  from  ambiguity.  Expressions  of  expectation  or  of  good 
intentions  are  insufficient;"*  and  the  implication  in  fact  of  a 


p.  Stepheoaon,  00  m.  82;  Stem  v. 
Smith,  225  Dl.  430,  80  N.  E.  307;  116 
Am.  St.  R^.  151;  Cheney  n.  Barge,  26 
m.  App.  182;  Post  V.  IXKey,  111  Ind. 
74,  88, 12  N.  E.  121,  60  Am.  Rep.  677; 
Cuey  V.  Hess,  112  Ind.  308,  14  N.  E. 
235;  WiiliB  v.  Cuahman,  115  Ind.  100, 
17  N.  E.  168;  Knapp  v.  Hoyt,  57  la. 
691,  10  N.  W.  925;  Brooks  *.  Paine, 
25  Ky.  L.  Rep.  1125,  77  S.  W.  190;  An- 
drieu'B  Succeesion,  44  Ia.  Ann.  103, 
10  So.  388;  Corhaa  v.  Shepherd,  28 
Me.  550;  Otis  e.  Gadin,  31  Me.  567; 
Hu»ey  V.  Danforth,  77  Me.  17,  22; 
Yatee  v.  Hollingaworth,  5  H.  ft  J.  216; 
Webater  v.  LeCompte,  74  Md.  249,  22 
At).  232;  Maxim ir.  Moree,  S  Mass.  127; 
Champion  v.  Buckingham,  165  Mass. 
76,  42  N.  £.  498;  Craig  v.  Seiti,  63 
Mich.  727,  30  N.  W.  347;  Higgins  n. 
Dale,  28  Minn.  126,  9  N.  W.  683; 
PearaaU  ■>.  Tabour,  98  Minn.  248,  108 
N.  W.  808;  MoWillie  v.  Klrkpatrick, 
28  Miss.  802,  64  Am.  Dec.  125;  Wializ- 
«DU8  V.  (^Fallon,  91  Mo.  184,  3  S.  W. 
837;  Farmers'  &  Merchanto'  Bank  v. 
Richards,  119  Mo.  App.  18,  95  S.  W. 
290;  Underwood  v.  Eastman,  18  N.  H. 
582;  WiHpn  p.  Hodgdon,  63  N.  H.  39; 
Holt  t.  Akarman,  84  N.  J.  L.  371,  86 
Atl.  408;  Shippey  v.  Henderson,  14 
Johns.  178, 7  Am.  Dec.  468;  Herrington 
V.  Davitt,  220  N.  Y.  162, 1 15  N.  E.  476, 
1  A.  L.  R.  1700;  Graham  v.  O'Hem,  24 
Hun,  221;  Tompkinsc.  Hasen,  30  N.  Y. 
App.  Div.  359,  51  N.  Y.  S.  1003  («jnf. 
s.  c.  165  N.  Y.  18,  58  N.  E.  762); 
Fraley  v.  Kelly,  88  N.  C.  227,  43  Am. 
B^.  743;  Earnest  c.  Parke,  4  Rawie, 


452, 27  Am.  Deo.  280;  Murphy  v.  Craw- 
ford, 114  Pa.  496,  7  Atl.  142;  Harris  c. 
Peck,  1 R.  1. 262;  Lanier  r>.  ToUeaon,  20 
S.  Car.  57;  Moaeley  ■>.  ColdweU,  3  Baxt. 
208;  BlackweU  v.  Fanners'  it  Mer- 
chants' Nat.  Bank  (Teit.  Civ.  App.) 
76  S.  W.  454;  Farmers'  &  M.  Bank  v. 
Flint,  17  Vt.  508,  44  Am.  Dec.  351; 
In  Taylor  v.  Skiles,  113  Tenn.  288,  81 
S.  W.  I2S8,  it  was  held  that  a  new 
promise  did  not  revive  a  debt  dis- 
charged by  composition  proceedings  in 
bankruptcy;  the  court  following  the 
analogy  of  debta  voluntarily  dis- 
charged. See  tn/ra,  {  159.  But  this 
dedsion  seems  open  to  oiticiam.  See 
18  Harv.  L,  Rev,  69.  Contrary  deci- 
sions holding  such  a  new  promise  bind- 
ing are  Zavelo  v.  Reeves,  227  U.  S.  625, 
57  L.  Ed.  676,  33  S.  Ct.  365,  Ann.  Cas. 
1914  D.  664;  Be  Merriman's  Est.,  44 
Conn.  587;  Higgins  u.  Dale,  28  Minn. 
126,  9  N.  W.  583;  Hrarington  ■>.  Davitt, 
220  N.  Y.  162, 115  N.  E.  476, 1  A.  L.  R. 
1700. 

*>  Holt  p.  Akarman,  84  N.  J.  L.  371, 
86  Atl.  408,  and  see  caaes  in  the  pre- 
ceding   note. 

"See  Maine  Rev.  L.  (1903),  C  113, 
fl;  Nathan  v.  Leiand,  193  Mass. 
576,  79  N.  E.  703;  Holt  v.  Akarman, 
84  N.  J.  L.  371,  86  AU.  408;  Tompkins 
V.  Hasen,  165  N.  Y.  18,  58  N.  E.  762; 
Bair  p.  Hilbert,  84  N.  Y.  App.  Div.  621, 
82  N.  Y.  S.  1010.  The  American  atat^ 
utes  follow  the  similar  En^ish  statute 
of  6  Geo.  IV,  c.  18, 

>*  Mucklow  V.  St.  George,  4  Taunt. 
*613;  Lynbuy  v.  Weightman,  5  Eap. 
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new  promise  from  past  payment "  or  from  a  mere  acknowledg- 
ment of  liability  "^  is  not  sufficiently  clear  to  revive  the  obliga- 
tion. A  conditional  promise  is  effectual  acceding  to  its  terms, 
but  the  condition  must  happen,**  or  be  waived.*"  Therefore,  a 
promise  to  pay  a  discharged  debt  in  instalments  does  not 
afford  a  basis  for  a  suit  for  the  whole  debt  at  once.*" 

It  has  been  held  in  a  few  cases  that  some  express  acceptance 
of  the  condition,  on  the  part  of  the  creditor  is  necessary.*' 

A  new  promise  after  the  beginnii^  of  bankruptcy  proceedii^ 
is  valid  though  made  before  the  discharge  is  granted;"^  and 


•  198;  Broolc  e.  Wood,  13  Price,  667; 
Allen  V.  FerguBon,  18  WaU.  1, 21 L.  Ed. 
854;  Dearing  f.  Moffitt,  6  Ala.  776; 
Torry  t>.  KrausB,  149  Ala.  200,  43  So. 
1S4;  Stem  if.  Smith,  225  III.  430,  80 
N.  E.  307;  Drealer  r.  Van  VliBaingen, 
195  m.  App.  63;  Shockey  v.  Mills,  71 
iDd.  288;  Bartlett  n.  Peek,  5  La.  Ana. 
669;  United  Society  r.  Winldey,  7  Gray, 
460;  Bigdow  v.  Notris,  130  Mass.  12, 
29  N.  E.  61,  Smith  c  Stanchfield,  84 
Uimi.  343,  87  N.  W.  917;  PearaaU  v. 
labour,  08  Minn.  248,  108  N.  W.  808; 
Btftmit  V.  Reckleea,  4  Zab.  427;  Hdt  v. 
Akarman,  84  N.  J.  L.  371,  86  All.  408; 
Booaevelt  v.  Mark,  6  Johns.  Ch.  266; 
Herrington  v.  Davitt,  220  N.  Y.  162, 
115  N.  E.  476;  Yoxthdmer  f.  Keyser,  1 1 
Fa.  364,  fil  Am.  Dec.  555;  Brown 
».  Cbllio-,  8  Humi^.  510;  Moeeley  v. 
Coldwell,  3  Baxt.  208.  Cf.  Bolton  v. 
King,  105  Pa.  78;  Taykv  t>.  Nixon,  4 
&>eed,352. 

••Tolle  V.  Smith,  98  £y.  464,  33 
8.  W.  410;  Merriam  p.  Bayley,  1  CuBh. 
77,  48  Am.  Dec.  69X;  Institute  for  Sav- 
ings 0.  Littlefield,  6  Cuah.  210;  Jacobs 
V.  Can>enter,  Ifll  Mass.  16,  36  N.  E. 
B76;  Stark  t>.  Btinson,  23  N.  H.  259; 
lAwrestce  «.  Harrington,  122  N.  Y.  408, 
25  N.  B.  406;  Wheeler  v.  SimmonB,  60 
Hun,  404. 

'  Crandalt  v.  MoBton,  24  N.  Y.  App. 
D.647,50N.Y.S.  145. 

••  Beaford  v.  Saunders,  2  H.  Bl.  116; 
Campbell  v.  Sewell,  1  Chitty,  600; 
Earie  d.  OUver,  2  Esch.  71;  Dealing  u. 


Moffitt,  6  Ala.  776;  Branch  Bank  v 
Boykin,  9  Ala.  32G ;  Krmus  v.  Torry,  146 
Ala.  548,  40  So.  956;  Mason  v.  Hug- 
hart,  9  B.  Mon.  480;  Carson  v.  Osbom. 
10  B.  Mon.  155;  Tolle  v.  Smith.  98 
Ky.  464,  33  S.  W.  410;  Brasbears  v. 
Combe,  174  Ky.  344,  192  S.  W.  482; 
Yates  v.  Hollingsworth,  5  Har.  A  J. 
216;  Baltimore  Ac.  R.  Co.  v.  Clark,  19 
Md.  600;  Randidge  v.  Lyman,  124 
Mass.  361 ;  Eawell  ir.  Cumner,  136  Mass. 
102;  Wiggin  v.  Hodgdon,  63  N.  H.  39; 
Soouton  11.  Eidord,  7  Johns.  36;  Her- 
rington  o.  Davitt,  220  N.  Y.  162,  115 
N.  E.  476;  Kingston  v.  Wharton,  2  8. 
A  R.  208;  7  Am.  Dec.  638;  Taylor  v. 
Nizon,  4  Sneed,  352;  8b«inan  v.  Ho- 
bart,  26  Vt.  60. 

"  Tompkins  if.  Hasen,  30  N.  Y.  App. 
Kv.  369,  51  N.  Y.  S.  1003. 

"  International  Harvester  Co.  v.  Ly- 
man, 90  Minn.  275,  96  N.  W.  87. 

»  Craig  i>.  Brown,  3  Wash.  C.  C.  503; 
Samuel  c  Cravens,  10  Ark.  380;  Bra- 
shears  V.  Combs,  174  Ky.  344,  192 
8.  W.  482;  Smith  v.  Stanchfield,  84 
Minn.  343,  87  N.  W.  917;  International 
Harvester  Co.  v.  Lyman,  00  Minn. 
275,  96  N.  W.  87.  See  discuBsion  as 
to  the  necessity  of  acceptance  where 
a  conditional  promise  to  pay  a  debt 
barred  by  the  Statute  of  limitations 
is  made  by  the  debtor,  infra,  g  180. 

"Roberta  v.  Morgan,  2  E^.  736; 
Brix  n.  Btaham,  1  Bing.  281;  Earle  v. 
OUver,  2  Exch.  71;  Kirkpatrick  v.  Tat^ 
fereaU,  13  M.  &  W.  766;  Zavdo  v. 
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80  it  has  been  held  in  Pennsylvania,  even  though  made  be- 
fore bankruptcy  proceedings  have  been  begun; "  but  the  latter 
casee  probably  would  not  be  followed  elsewhOTC.'* 

§  159.  Promise  to  pay  debt  Toluntarfly  released. 

If  a  creditor  voluntarily  releases  his  debtor,  it  is  nearly  if 
not  quite  universally  agreed  that  a  new  pronuse  by  the  debtor 
is  not  binding  without  new  condderation.  Evrai  courts  which 
are  disposed  to  accept  the  doctrine  of  moral  condderatlon 
would  hold  that  no  moral  oblation  lay  upon  the  debtor  thus 
volimtarily  released,  and  courts  which  ass^  as  a  principle 
that  a  new  promise  is  only  effectual  to  revive  a  previously 
casting  debt  barred  by  some  rule  of  law  would  hold  that 
the  bar  created  by  a  voluntary  release  is  not  within  the  scope 
of  the  rule.  Accordingly  if  creditors  enter  into  a  common-law 
composition  with  their  debtor,'*  ot  otherwise  voluntarily 
dischai^  asiy  debt  by   release**  or  accord   and   satisfac- 


Reerw,  227  tT.  S.  62S,  67  L.  Ed.  676, 
33  S.  Ct.  366;  Re  Sweetser,  128  Fed. 
166;  Griel  c.  Solomon,  82  Ala.  86,  2 
So.  322,  60  Am.  Rep.  733;  lans^  v. 
Nowland,  44  Ark.  84;  B&uk  of  Mberton 
0.  Viekery,  20Ga.  App.  06, 02  S.  E.  547; 
Knapp  D.  Hoyt,  57  la.  591,  10  N.  W. 
926;  Corliw  v.  Shepherd,  28  Me.  560; 
Otis  p.  Gailin,  31  Me.  667;  Old  Town 
Nat.  Bank  v.  Parker,  121  Md.  61,  87 
AU.  1106;  Lerow  v.  Wihnarth,  7  Allen, 
463,  83  Am.  Dec.  701;  Wig^  «.  Hodg- 
don,  63  N.  H.  39;  StilweU  v.  Coope,  4 
Denio,  225;  Jersey  City  Ins.  Co.  v. 
Archer,  122  N.  Y.  376,  25  N.  E.  338; 
Praley  d.  KeUy,  67  N,  C.  78;  Horatbal 
c.  McRae,  S7  N.  C.  21;  Hill  v.  Trainer, 
49  Wis.  637,  6  N.  W.  926.  But  aee 
cotUra  Thornton  t>.  Nichols,  IIB  Ga.  60, 
46  S.  E.  786;  Odgen  v.  Bedd,  13  Bush, 
681;  Oiavee  e>.  McGuire,  79  Ky.  532; 
Holt  r.  Akarman,  84  N.  J.  L.  371,  86 
Atl.  408. 

•■  Kingston  v.  Wharton,  2  3.  &  R. 
208,  7  Am.  Dec.  638;  Haines  v.  Stauf- 
fer,  13  Pa.  641,  63  Am.  Dec.  493. 

"Thornton  v.  Nichols,  119  Ga.  60, 
46  6-   E.  786;  Reed  v.  Frederick,  8 


Gray,  230;  Lowell  on  BankrupU?, 
1249.  In  Cheney  v.  Barge,  26  IIL 
App.  182,  a  new  promiae  mailed  bdora 
the  beginning  of  proceeding  but  re- 
ceived after  adjudication  was  held  en- 
forceable. 

••  Ex  parU  Hall,  1  Deac.  171;  Samud 
V.  Fairgrieve,  21  Ont.  App.  418;  Raa- 
mussen  v.  State  Bank,  11  CoL  301,  IS 
Pac.  28;  Grant  v.  Porter,  63  N.  H.  229; 
Lewis  0.  Simons,  1  Handy,  82;  Callahan 
V.  Ackley,  9  Fbila.  99;  Taybr  c.  Skil^ 
113Tenn.288,81S.W.1258.  Compare 
decisions  as  to  compositions  under 
bankruptcy  proceedings,  supra,  j  158, 
n.  82adji«. 

"  Warren  v.  Whitney,  24  Me.  661, 
41  Am.  Dec.  406;  Phdpa  v.  Dennett, 
67  Me.  491;  Ii^eraoll  ir.  Martin,  68 
Md.  67,  42  Am.  Rep.  322;  HaJl  v.  Rice, 
124  Maaa.  292;  Maaon  v.  Campbell,  27 
Minn.  64,  6  N.  W.  406;  Zoebiach «.  Von 
Minden,  47  Hun,  213  (see  S.  C.  120 
N.  Y.  406,  24  N.  E.  796);  Snevily  «. 
Read,  9  Watte,  396;  ^epard  v.  Rbode^ 
7  R.  1.  470,  84  Am.  Dec.  673.  But  see 
amtra  Jamison  v.  Ludlow,  3  Ia.  Ann. 
492;  miling  v.  Petew,  12  8.  &  R.  177. 
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tion  "  a  sabsequent  promise  by  the  debtor  to  pay  all  or  any 
pc^tum  of  the  debt  whldi  was  not  paid  in  tiie  previoiis 
settlement  cannot  be  enforced. 


§  160.  Promise  to  pay  debt  barred  by  statute  of  limitations- 
early  law. 

It  became  settled  not  a  great  while  after  the  allowance  of 
the  action  of  assumpsit  to  enforce  a  promise  to  pay  an  antece- 
dent debt,  tiiat  a  new  promise  by  the  debtor  to  pay  his  debt 
whether  then  barred  by  the  Statute  of  Limitations  or  not, 
bound  the  promisw  for  a  new  period  of  sbt  years."  Tliere  can 
be  little  doubt  that  the  general  doctrine  that  a  precedent  debt 
was  sufficient  consideration  for  a  subsequent  promise  "  fur- 
nished the  basis  for  the  present  doctrine  allowing  the  enforce- 
ment of  promises  to  pay  debts  barred  by  the  statute  though 
Euch  promises  are  supported  by  no  new  consideration.  When 
it  became  the  law  that  the  mere  radstence  of  a  debt  gave  the 
creditor,  imder  the  fiction  of  a  promise  implied  by  law,  a  right 
to  treat  tbe  debtor  as  if  he  had  made  a  promise  to  pay  the 
debt,*  it  waa  natural  that  an  acknowledgment  of  indebtedness  as 
distinguished  from  a  promise  should  be  held  to  justify  the  im- 
plication of  such  a  promise  as  would  extend  the  bar  of  the  stat- 
ute, especially  as  tbe  circumstances  frequently  warranted  the 
inference  of  a  iH'omise  implied  in  fact;  and  on  this  new  promise, 
whether  implied  in  fact  or  8in^>ly  imposed  by  the  law  the 
d^tor  became  liable  afre^.' 


"  Brans  D.  Bell,  15  Lea,  £69.  Ray.  1101;  WiUiams  tr.  Quu,  Forteacue, 

■■  In  Dickson  v.  Thomaoa,  2  Shov.  177. 

128,  the  court  held  "promiae  of  pay-  **8ee  supra,  J  143. 

ment  within  six  yeaie,  though  the  debt  '  See  mtpra,  }  143. 

Here  contracted  long  before,  trill  evade  *  Hyleing  v.  Hastings,  1  Ld.  Say. 

the  Statute  of  limitations,  but  confes-  421;  Williams  v.  Gun,  Fortescue,  177, 

aoa  or  only  adtnowledgmeat  that  he  ISl,  quoting  from  a  decision  of  Ticxd 

owed  the  piaintifF  80  much  will  not  do  Holt  afew  years  previously, — "Though 

it."    Other  early  oases  recc^nising  the  be  that  acknowledges  a  debt  doth  not 

■une  doctrine  are — Bland  v.  Haaelrig,  thereby  promise  payment,  yet  it  is 

2  Vent.  151;  Heyling  v.  Hastings,  S  evidence  to  the  jury  of  a  promise. 

Mod.  426,  B.  c.  1  Solk.  28,  Carth,  470;  which  creates  a  new  debt  though  upon 

Dean  p.  Crane,  1  Balk.  28,  s.  c.  6  Mod.  on  old  foundaUon." 
309,  aub  nom.  Green  v.  Crane,  Ld. 
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§  161.  Any  admission  was  at  one  time  held  sufficient. 

SubsequBDtly,  under  the  lead  of  Lord  Mansfield,  this  doctrine 
was  carried  so  far  that  an  admis^on  of  indebtedness  was  held 
necessarily  to  give  rise  to  a  new  obligation  even  though  the 
admis^on  was  accompanied  by  an  expres^on  of  a  determina- 
tion not  to  pay  the  debt.'  But  this  doctrine  was  later  over- 
ruled, and  an  admission  treated  as  merely  evidence  of  a  new 
promise,  but  not  conclusive  evidence.  The  matter  was  finally 
settled  in  a  case  involving  an  admission  in  these  words: 
"I  know  that  I  owe  the  money,  but  the  biH  I  gave  is  on  a 
three  pernor  stamp  and  I  will  never  pay  it."  The  com^.  held 
this  insufficient;  *  and  it  has  ever  since  been  recognized  in 
England,  and  generally  in  the  United  States,  that  the  effect 
of  an  admission  or  acknowledgment  is  merely  that  of  evidence 
of  a  promise  implied  in  fact.  And  if,  taking  all  the  circum- 
stances into  accoimt  the  admission  does  not  indicate  an 
intention  to  pay,  no  liability  arises  from  it.'- ' 

§  162.  Modem  rule  as  to  revival  of  indebtedness. 

In  a  recent  English  case  Lord  Justice  Mellish  said  in  words 
'  often  quoted:  "There  must  be  one  of  these  three  things  to 
take  the  case  out  of  the  statute.  Either  there  must  be  an 
acknowledgment  of  the  debt,  from  which  a  promise  to  pay 
is  to  be  implied;  or,  secondly,  there  must  be  an  unconditional 
promise  to  pay  the  debt;  or,  thirdly,  there  must  be  a  conditional 
promise  to  pay  the  debt,  and  evidence  that  the  condition  has 
been  perfcamed."  ^  If  the  word  "acknowlei^jnent"  in  this 
quotation  is  understood  to  include  part  payment  as  well 
as  verbal  acknowledgment,  the  statement  is  undoubtedly 
accurate  in  almost  every  jurisdiction,  though  as  will  be  seen 
from  the  following  sections,  the  appUcstion  of  the  rule  is  not 
eveiywhere  the  same. 

'  S^^uem^i^I^fit^lCowp.  644;  cob,  3  Bing.  638;  Partington  u.  Buteher, 

QaantoetcTESgE^arB  Burr.  2628;  6  Eap.  86. 

Bryan  o,  Horeeman,  4  East,  599;  Froat  •  A'Court  v.  Croaa,  3  Bing.  329. 

V.  Bengough,   1  Bing.  266;  Ckrk  v.  ••Cosio  v.  Gueira,  67  FU.  331,  65 

Hougham,  2  B.  &  C.  149;  Leaper  v.  So.  5. 

Tatton,  13  East,  420;  Dowthwaite  [>.  '  Mitchril's  Claim,  L.  R.  6  Ch.  822, 

Tibbut,  5  M.  J^  S.  75;  Mountatephen  f.  828,  quoted,  «.  g.,  in  Custy  o.  Donlan, 

Brooke,  3  B.  A  Aid.  141;  Scales  v.  Ja-  169  Mosb.  245,  247,  34  N.  K  360,  38 
Am.  St.  Rep.  419. 
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§  163.  A  new  promise  or  ackaowledgmmt  is  sufficient 
whether  made  before  or  after  the  statute  has  al- 
ready run. 

A  new  promise  made  either  before  or  after  the  statute  has 
completely  run  extends  the  period  of  limitation  for  the  statutory 
poiod.'  The  same  rule  prevails  ahnost  universally  in  r^ard 
to  acknowledgments,  llioi^  here  distinctions  have  been 
su^^Sested:  It  has  with  some  reason  been  urged  that  an  ac- 
knowledgment before  the  statute  had  run  when  there  was 
no  defence  possible  and  the  debtor's  liabihty  was  imdeniable, 
should  not  justify  the  inference  of  a  new  promise  or  have  any 
efTect  other  than  its  obvious  one  of  an  admission  that  at  the 
time  of  speaking,  the  debtor  owed  what  he  admitted,'.  CXiri- 
ously  enoi^  a  distinction  precisely  the  opposite  is  actually 
taken  in  a  few  States;  namely,  that  ^ter  a  debt  is  once  barred, 
an  acknowledgment  is  insufficient  to  revive  the  debtor's 
liability-  A  new  promise  is  then  necessary,"  thoi^  before 
the  period  of  limitation  had  expired  an  acknowledgment  would 
be  fflifficient  to  start  time  running  afresh. 

§  164.  Necessity  of  a  writing. 

Until  IS29  no  formal  requisite  for  a  new  promise  or  ac- 
knowledgment of  indebtedness  was  made  by  the  law  of  England, 
hi  that  year,  however,  Lord  Tenterden's  Act,  so  called,  was 
passed,**  which  required  new  promises  and  acknowledgments 
to  be  in  writing  as  a  condition  of  their  validity.  By  a  proviso 
the  effect  of  part  payment  was  left  unchanged.  In  the  United 
States  a  similar  statute  has  been  oiacted  in  most,  but  by 
no  means  in  all  States.**   The  exact  langu^^  of  the  Act  has, 

■  See  caaea  in  the  following  eectioiu,  Est.,  1 11  La.  358,  35  So.  5W;  George 
pasHm.  W.  Helm  Co.  v.  Griffin,  1 12  N.  C.  356, 

■  This  theory  was  suggested  but  not  13  S.  E.  1023;  Fieice  v.  Seymour,  52 
adopted  in  Wald  p.  Arnold,  168  Mass.  Wis.  272,'9  N.  W.  71;  Phelan  v.  Fite- 
134,  46  N.  E.  419.  Patrick,  84  Wis.  240,  54  N.  W.  614. 

<*/n   re    McGuire,    132    Fed.    394  SeeslsoRankinv.  Anderson,  24  Ky.L. 

(tevosed  on  another  point  in  Dsoovich  Rep.  647,  69  S.  W.  70S;  Hill  o.  Hill,  51 

». Sditoy,  134 Fed.  72, 67  C.  C.  A.  198);  S.  G.  134, 141,  28  3.  E.  309. 

Cluqinan  p.  Barnes,  93  Ala.  433,  9  »  9  Geor^  IV,  c.  14,  {  I. 

So.  689;  Pollak  d.  Billing,  131  Ala.  519,  "  There  ecems  to  be  do  such  stat- 

82  So.  639;  Slai^ter'a  Succession,  108  uCe   in   Colorado,  Connecticut,  Ken- 

Ia.  492,  32  So.  379;  Weil  c.  Jacobs'  tucky,    Maryland,    New    Hampshire, 
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however,  not  been  copied,  and  the  differences  in  fonn  of  tiiese 
statutes  have  not  infrequoitly  heem  made  the  basis  for  sl^t 
differences  in  the  law  of  the  aeveral  States  which  have  enacted 
them.  It  was  required  by  Lord  Tenterden's  Act  that  the 
writing  should  be  signed  "by  the  party  chargeable  thereby." 
Under  this  provision  an  acknowledgment  signed  by  an  agent 
was  on  a  somewhat  narrow  construction  held  insufficient.^' 
But  this  construction  was  corrected  by  the  Mercantile  Law 
Amendment  Act  of  1856,  which  provided  that  the  signature  of 
an  authorized  agent  should  have  the  same  effect  as  that  of 
the  party  to  be  charged.  Since  the  later  statute  the  questions 
as  to  the  sufficiency  of  a  writing  seem  similar  to  those  arising 
in  regard  to  memoranda  imder  the  Statute  of  Frauds.'*  In 
the  United  States  the  construction  put  upon  Lord  Tenter- 
den's Act  in  England  as  to  the  power  of  an  agent  has  been 
followed  in  New  Jersey; "  but  it  seems  probable  that  imder 
most  American  Statutes  based  on  Lord  Tenterden's  Act  the 
signature  of  an  authorized  agent  would  be  held  sufficient, 
though  not  expressly  permitted  by  the  statute:  "  No  for- 
mality in  the  tains  of  the  writing  is  necessary; "  though  it 
is  said  that  the  provisions  of  the  statute  should  be  construed 
strictly  in  favor  of  the  statutory  bar."  The  requirement  of 
a  writii^  extends  not  only  to  new  promises  to  pay  debts  already 
barred,  but  also  to  promises  to  pay  debts  not  yet  barred." 
How  far  the  American  statutes  requiring  a  new  promise  to 
be  in  writing  affect  the  question  of  part  payment  has  been 
consido^  in  another  section.^  A  new  promise  which  is  sup- 
ported by  contemporaneous  consideration  is  not  within  the 
terms  of  such  statutes  and  need  not  be  in  writing." 

Pennqrlvania,  Bhode  Island  or  Ten-  "  CoDcannoii  if.  Smith,  134  Cal.  14, 

nesaee.  66  Pan.  40;  Miller  v.  Beardaiey,  81 

"  Hyde  v.  Johiwon,  2  Bing.  N.  C.  Iowa,  720,  45  N.  W.  756;  Howard  v. 

776,  3  Scott,  289;  fflboon  o.  Bagbott,  Windom,  88  Tex.  560,  26  S.  W.  483. 

5  C.  &  P.  211;  Cl&rk  o.  Alexander,  S  ■■  Gray  v.  Day,  109  Me.  492,  84  Atl. 

Scott,  N.  R.  147.    See  further  infra,  1073,  43  L.  R.  A,  (N,  B.)  536. 

i  190.  '•  Floyd  V.  Pearee,  57  Miss.  140, 142; 

"  See  infra,  HQBSetaeq.  Wella  v.  Moor,  42  Tbx.  Kv.  App.  47, 

"  De  RaiEmes  v.  De  RaiBiiies,  70  93  S.  W.  220. 

N.J.L.15,66AU.170.  "Infra,  S  174. 

■■  Liberman  v.  Gurensky,  27  Waah.  >■  Burnett  v.  Turner,  105  Ark.  290^ 

410,  67  Pac.  998.  151  S.  W.  249;  Devine  b.  Murphy,  168 


§165 


CONBrDnRATION 


351 


S  166.  The  indebtedness  to  which  a  new  promise  or  acknowl- 
edgment relates  mast  be  certainly  defined. 
Under  the  general  principle  that  no  promise  can  be  enforced 
unless  its  meaning  eau.  be  ascertained,^' a  new  promise  (whether 
express  or  implied  from  an  acknowledgment)  to  pay  a  debt 
cannot  be  effectual  imless  it  can  be  determined  to  what  debt 
the  promise  relates,  and  where  a  statute  requires  a  new  promise 
to  be  in  writing  the  terms  of  the  promise  must  suflSciently 
appear  in  the  writing."   If  on  interpreting  the  new  promise  in 


Man.  249,  48  N.  E.  1006;  Graham  v. 
Stanton,  177  Man.  321,  SS  N.  E.  1023; 
San  Antonio  Ac  Aaaoc.  o.  Stemrt,  94 
Tex.  441,  61  8.  W.  386,  86  Am.  St. 
Bep.  864. 

"See  infra,  837. 

■*  BeU  0.  Monison,  1  Pet  351,  7  L. 
Ed.  174;  PoUak  v.  BillisK,  131  Ala.  SIS, 
32  So.  63B  (pronuse  to  pay  "all"  notes 
of  the  debtor  sufficiently  definite); 
Ringo  V.  Brooks,  26  Ark.  540  (pronuse 
to  pny  all  debts  due  from  a  paitnerahip 
too  indefinite);  Opp  v.  Y/uk,  &2  Ark. 
288,  12  S.  W.  565,  5  L.  R.  A.  473; 
Vkrae,  o.  MerriU,  128  Cal.  473,  61  Pac. 
S7, 79  Am.  St.  Bep.  63;  Buckingham  v. 
Saitii,  23  Conn.  453  ^nomiae  that  all 
dd>tor  owed  "would  be  settled  and 
made  right"  ineufficient  to  remove  the 
bar  ifben  there  wmw  a  number  of 
debti);  Walks'  o.  Griggs,  32  Ga.  119; 
Fendley  v.  Powob,  129  Ga.  69,  58 
8.  E.  653;  Canon  r.  Forayth,  69  ni.  127; 
O'Han  D.  Murphy,  196  HI.  599,  63 
N.  E.  1081  (promise  by  debtor  to  pay 
"every  oent  he  owed  him"  held  suffi- 
ciently definite)  ;KleiB  p.  McGrath,  127 
Iowa,  459,  103  N.  W.  371,  69  L.  R.  A. 
260,  109  Am.  St.  Rep.  396  (a  promis- 
sory note  for  interest  due  on  a  prior 
note,  but  not  bo  stating  will  not  revive 
the  prior  note  not  being  an  admissioa 
in  writing  of  the  earlier  debt);  Lehman 
tr.  Mahier,  34  la.  Ann.  319  (an  ac- 
knowledgment of  indebtedness  of 
13,468.52,  the  smount  named  in  a 
statement  tendered  by  the  creditor, 
cannot  be  shown  by  parol  to  include  a 


note,  though  witnessee  testified  the 
note  was  included  is  the  statement); 
Fray  t>.  Garcelon,  17  Me.  145  (general 
acknowledgement  of  indebtedness  in- 
sufficient though  there  seems  to  have 
been  but  one  debt);  Smith  v.  Moulton, 
12  Minn.  352  (general  acknowledg- 
ment of  indebtedness  insufficient  where 
creditor  has  more  than  one  claim); 
RusseU  V.  Davis,  51  Minn.  482,  53 
N.  W.  766  (ackno\riedgment  of  "this 
note  and  the  one  attached  to  it"  suf- 
ficient, and  the  notes  though  no  longer 
attached  may  be  identified  by  parol); 
Baxter  p.  Brandenburg,  137  Minn.  259, 
163  N.  W.  616  (reiterates  the  ^neral 
rule,  but  ho)^  that  checks  given  for 
outlawed  debts  were  enforceable 
against  the  maker  though  Uiey  did  not 
recite  the  consideration) ;  Big  Diamond 
Milling  Co.  e.  Chicago  &e.  Ry.  Co., 
(Minn.  1919),  171  N.  W.  799  (promise 
to  pay  all  claims  of  a  certain  class  suf- 
ficiently definite);  Allen  d.  Hillman, 
69  Miss.  225,  13  So.  871  (general  ac- 
knowledgment of  indebtedoBBS  insuf- 
ficient); Braithwaite  v.  Harvey,  14 
Mont.  208,  36  Pao.  38,  27  L.  R.  A.  101, 
43  Am.  St.  Rep.  625;  Clarke  o.  Dut- 
cher,  9  Cow.  674;  Faison  v.  Bowden,  72 
N.  C.  405  (general  acknowledgment  in- 
sufficient to  revive  barred  portion  of 
running  account);  Hussey  v.  Hirkman, 
95  N.  C.  63;  Rosencrance  v.  Johnson, 
191  Pa.  520,  43  Atl.  360  (general 
acknowledgement  insufficient  to  re- 
vive barred  portion  of  running  ac- 
count); Cole's   Eseo.  v.   Martin,  99 
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the  light  of  the  circuDastances  surrounding  its  making,  the 
debt  to  which  it  relates  can  be  determined,  there  seems  no 
necessity  for  any  other  identification.  Nevertheless  a  few 
cases  hold  that  the  promise  itself  must  so  define  the  indebted- 
ness to  which  it  relates,  that  it  can  be  identified  without 
extrinsic  evidence,^*  and  a  few  courts  even  hold  that  the 
amount  of  the  clium  must  be  defined.**  But  generally,  and 
rightly,  an  acknowlei^ment  or  new  promise  is  held  sufficient 
if,  under  the  circumstances,  as  shown  by  parol,  it  is  clear  to 
what  the  acknowlec^ment  must  have  related,"  In  many 
jurisdictions  where  the  debtor  makes  a  general  acknowledg- 
ment of  indebtedness,  a  presumption  is  made  by  the  court 
that  the  acknowledgment  relates  to  the  debt  afterwards  sued 


Vb.  223,  37  a.  E.  907;  HoUey'a  Ex'r 
V.  Curry,  58  W.  Va.  70,  51  S.  E.  135 
(promise  to  pay  whatever  the  debtor 
owed,  inauffident  to  revive  barred  por- 
tion of  debt);  Bee  a  diBciuaion  of  ancdo- 
gouB  queationa  under  the  Statute  of 
Frauds,  infra,  if  576,  578. 

••  Kleis  V.  McGrsth,  127  U.  459, 103 
N.  W.  371,  69  L.  R.  A.  260,  109  Am. 
St.  Rep.  396;  Burr  p.  Burr,  26  Pa.  St. 
284  (the  creditor  requested  a  payment 
"on  that  note  which  I  hold  of  thine," 
and  a  payment  waa  made.  There  was 
no  evidence  of  any  other  note  between 
the  parties  but  the  acknowledgment 
waa  held  insufficient);  Ward  v.  Jack, 
172  Pa.  41S,  33  Atl.  577;  see  also  cases 
in  the  precedii^  note. 

»  See  infra,  {  188. 

■fieale  v.  Nind,  4  B.  &  Aid.  568; 
Cheelyu  v.  Doilby,  10  L.  J.  Exch.  4; 
Cook  ir.  Martin,  29  Conn.  63  (general 
acknowledgment.  There  were  two 
claims.  Jury  must  determine  to  which 
the  acknowIe<^ment  referred);  Deep 
River  Nat.  Bank's  Appeal,  73  Conn. 
341,  47  Atl.  675  (general  acknowledg- 
ment. Jury  justified  in  inferring  it 
related  to  both  of  two  debts);  O'Hara 
V.  Muiphy,  196  lU.  599,  63  N.  E.  1081 
(promise  by  debtor  to  pay  "every  cent 
he  owed  "  construed  as  including  barred, 


as  well  as  unbarred  indebtedness); 
CampbeU  v.  CampbeU,  118  Iowa,  131, 
91  N.  W.  894  (a  payment  stated  to  be 
"on  my  note,"  the  note  in  question  be- 
ing the  only  note  of  the  defendant  held 
by  the  plaintiff,  sufficiently  identifies 
the  debt);  Kugler'a  Succession,  23  La. 
Ann.  455  (promise  to  pay  indebtedness, 
parol  evidence  admissible  to  show  no 
other  debt  but  that  in  suit  existed); 
Barnard  v.  Bartholomew,  22  Pick.  291 
(general  acknowledgment  held  to  cover 
barred  as  well  as  unbarred  indebted- 
ness); Rumsey  c  Settle's  Estate,  120 
Mich.  372,  79  N.  W.  579  (promise  by 
debtor  to  pay  "every  cent"  he  owed 
bdd  applicable  to  all  of  various  barred 
and  unbarred  notee  which  he  owed  the 
promisee) ;  Stewart  v.  Forman,  90  Miss. 
85,  43  So.  67;  Manchcetw  if.  Breedner, 
107  N.  Y.  346, 14  N.  E.  405, 1  Am.  St. 
Rep.  829  (orders  given  by  debtor  to 
creditor  for  tlie  payment  of  money  may 
be  shown  by  parol  to  have  been  given 
to  secure  part  payment  of  a  debt); 
WUcox  V.  Clarke,  18  R.  I.  324,  27  Atl. 
2ig;GruenbeTgu.  Buhring,6Utah,414, 
16  Pac.  486.  ("I  will  pay  you  all" 
is  a  sufficient  written  promise  and  may 
be  shown  to  refer  to  a  general  account, 
the  only  indebtedness  of  the  defendant 
to  the  plaintiff). 


§166 


CONSIDEBATION 


353 


iqjon  by  the  creditor,  in  the  abBence  of  evidence  on  the  part 
of  the  defendant  to  prove  that  the  acknowledgment  referred 
to  some  other  indebtedness."  But  other  jurisdictions  allow 
no  such  presumption  and  require  the  plaintiff  to  prove  that 
the  debt  to  which  the  acknowledgment  relates  was  clearly 
identified,  ^i 

§  166.  An  unqualified  acknowledgment  of  a  debt  impUes  a 
promise  to  pay  it 

It  is  a  somewhat  artificial  inference  of  fact  that  an  unquali- 
fied admission  of  a  debt  necessarily  implies,  so  far  as  ihs  Statute 
of  Limitations  is  concerned,  a  new  promise  to  pay  it.  Though 
ihe  contrary  is  often  assumed,  there  is  no  such  necessary  in- 
ference at  implication  as  a  matter  of  fact."  This  is  shown 
1^  tiie  fact  that  if  a  debt  is  barred  by  a  discharge  in  bank- 
ruptcy aax  admission  will  not  operate  as  a  new  promise  to  pay 


sBaiUie  p.  Inohiquin,  1  Eep.  436 
(Lord  Eenyon  ruled  that  a  geaerat  ao 
koowleclgiiient  "ebould  be  taken  to 
apply  to  the  debt  in  queetion;  and  that 
it  should  he  on  the  defendant  to  ex- 
plain  the  ptomise  bo  made  and  show 
that  it  applied  to  some  other  de- 
nuuid");  Frost  v.  Bengough,  1  Bing. 
266;  MorteU  ir.  Ferrier,  7  Col.  22,  1 
PU.  94;  Blackmore  e>.  Neale,  15  Col. 
Apf>.  49,  60  Pac.  9S2;  Cook  o.  Martin, 
29  Conn.  63;  Whitn^  t>.  Bigelow,  4 
FSdc  110  (but  in  Bailey  ir.  Crane,  21 
Pick.  323,  324,  the  court  said:  "Had 
there  been  any  other  demands  be- 
tween the  parties,  it  could  not  have 
been  known  to  which  it  referred,  and 
so  it  could  not  be  applied  to  either,"); 
Wilcox  t>.  WiUiama,  6  Ner.  206;  How- 
ard V.  VTmdom,  86  Tex.  560,  23  S.  W. 
483;  Cotulla  v.  Urbobn,  104  Te.t.  206, 
135 8.  W.  lira,  34  L.  R.  A.  (N.  S.)  345. 
See  also  Doran  v.  Doian,  145  la.  122, 
123  N.  W.  996, 25  L.  R.  A.  (N.  8.)  806. 

■Opp  P.  Wack,  52  Ark.  288,  12 
S.  W.  666,  6  L.  R.  A.  748  (the  written 
acknowledgment  must  identify  the 
debt  referred  to  if  there  are  more  than 
one);  Stout  v.  Marahatl,  75  Iowa,  498, 


39  N.  W.  808  (promise  to  pay  "every 
cent  that  is  due"  made  by  one  who 
owed  several  notes  will  not  revive  one 
which  is  barred);  Pray  v.  Garceton,  17 
Me,  145  (general  acknowledgment  io- 
aufficient  though  no  evidence  of  any 
debt  other  than  that  sued  on) ;  Whit- 
ney V.  Reese,  11  Minn.  138,  148 
("When  there  are  more  debte  than  one 
due  from  the  defendant  to  the  plain- 
tiff, it  must  appear  to  which  it  applies, 
or  it  cannot  be  applied  U>  either,"); 
Anderson  ■>.  Nystrom,  103  Minn.  168, 
114  N.  W.  742,  13  L.  R.  A.  (N,  S.) 
1141,  123  Am.  St.  Rep.  320;  Allen  o. 
HiUman,  69  Miss.  225,  13  So.  871; 
Braithwaite  v.  Harvey,  14  Mont.  208, 
36  Pac.  38,  27  L.  R.  A.  101,  43  Am.  St. 
Rep.  626.  See  also  Faiaon  v.  Bow- 
den,  72  N.  C.  405;  Undis  o.  Roth,  109 
Pa.  621,  1  At!.  49,  58  Am.  Rep.  747. 
See  also  Boxley  v.  Gale,  19  Ala.  151; 
Walker  V.  Griggs,  32  Ga.  119. 

**  Sec  as  to  such  inferences  in  cases 
not  involving  the  Statute  of  Limita- 
tions, H^;eman  if.  Moon,  131  N.  Y. 
462,  30  N.  E.  487;  Patterson  o.  Chap- 
man, (Cal.  1919),  176  Pac.  37,  2  A.  L. 
R.  1467. 
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the  debt;  ••  nor  will  an  admisEdon  by  a  discharged  surety  be 
effectual; "  nor,  aceordiiig  to  the  wei^t  of  authority  will  an 
admission  or  part  payment  determine  an  infant's  ri^t  to 
avoid  his  obligation."  So  in  a  jurisdiction  which  holds 
a  widow  bound  by  a  new  promise  to  pay  an  indebtedness 
which  she  purported  to  incur  when  incapacitated  by  marriage 
from  doing  so,  it  is  held  that  a  mere  admission  during  her 
widowhood  is  insufficient  to  bind  her; "  but  as  to  the  Statute 
of  Limitations  it  is  well  settled  in  most  jurisdictions  f^t  "an 
imqualified  acknowledgment  of  present  indebtedness  .  .  .  un- 
accompanied with  any  evidence  showing  a  determination  not 
■  to  pay  "  **  is  equivalent  to  a  new  promise.*'  All  the  words 
ot  an  acknowledgment,  however,  must  be  considered  in  order 
to  determine  whether  tiie  acknowledgment  was  imqualified 
and  whether  it  was  accompanied  by  any  evidence  showing  a 
determination  not  to  pay.  The  line  drawn  in  regard  to  these 
maAtsTB  can  best  be  determined  by  an  examination  of  the 
illustraticms  in  the  following  sections. 

$  167.  An  admission  of  indebtedness  though  Implying  no 
promise  to  pay  is  still  sufficient  in  some  jurisdictions. 

In  a  few  States  the  courts  have  construed  local  statutes 
as  removing  the  defence  of  the  statute  from  any  defendant 
who  has  acknowledged  the  debt  within  the  statutory  period, 
though  no  willingness  to  pay  can  furly  be  implied.  These 
statutes  were  perhaps  intended  merely  to  reSnact  the  common 
law  as  modified  by  Lord  Tenterden's  Act  in  Ei^^land,  but 
they  have  been  construed  as  maldng  the  admission  sufficient 
of  itself  and  not  merely  as  evidence  of  a  promise.   Such  States 

"Supra,   }lfi8.  819;  Radig&n  «.  Hughes,  S4  Conn.  137, 

■'  Supra,  S  167.  79  Atl.  50;  Freanui  v.  Walker,  67  lU. 

"  Beetupra,  E  1S3.  App.  309;  Whitenun  v.  McFarland,  68 

"  Keliy  V.  Eby,  141  P».  176,  21  AU.  lU.  App.  295;  Hemdey  o.  HoUin^ 

512;  ffimreU  d.  MiUer,  169  Pa.  320,  32  worth,  1I»  Md.  431,  87  AU.  506;  King 

Atl.  648.  v.  Davie,  108  Man.  133,  46  N.  E. 

■*  Barnard  v.  Bartholomew,  22  Pick.  418;  Benrman  v.  Becker,  173  Mo.  App. 

291,  293;  Custy  o.  Donlan,  169  Maaa.  346,  158  S.  W.  899;  Savage  v.  Gaut 

245,  247, 34  N.E.  360, 38  Am.  St.  Rep.  (Tenn.   Ch.    App.),    67    S.    W.    170; 

419.  Howard  c.  Windom,  86  Tex.  660^  26 

«  Banner  r.  Bwridge,  18  Ch.  D.  254;  8.  W.  483. 
Wooeterp.Scone,  16Arii.  11, 140  Pac. 
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are  Iowa,**  Kansas, "  Nebraska,"  New  Mexico,  ='  and  Oklar 
homa.^  In  one  of  tiieae  States  the  rule  has  been  thus  defined: 
"Anything  that  will  indicate  that  the  party  making  the 
acknowledgment  admits  that  he  is  still,  liable  on  the  claun, 
Uxat  he  is  still  bound  for  its  satisfaction,  and  that  he  is  still 
held  for  its  liquidation  and  payment,  is  sufficient  to  revive 
the  debt  or  claim;  and  there  is  no  necessity  that  there  should 
also  be  a  promise  to  pay  the  same,  either  express  or  implied."  *^ 
There  is  less  difference  than  might  be  expected  between  the 
actual  results  reached  under  statutes  thus  construed  and 
thoee  reached  under  other  statutes.  The  difference  is  usually 
merely  that  under  the  ordinarily  prevailing  rule  the  court 
says  a  promise  is  implied  from  an  unqualified  admission  while 
in  the  jurisdictions  in  question  it  is  said  that  the  admission 
itself  is  sufficient. 

§  168.  Acknowledgments  qtudlfled  by  refusal  or  statement  of 
inabili^  to  pay. 

If  the  debtor  admits  his  indebtedness  but  couples  the  admis- 
sion with  a  refusal  to  pay,  no  new  promise  can  be  implied.*' 
A  statement  that  the  debtor  is  unable  to  pay  at  present  does 
not  qualify  his  admission  so  far  as  to  prevent  the  implication 

'•St«ffKrtP.McFarlMid,S4IowR,6S,  "Elder  v.  E)yer,  26  K*ns.  604,  40 

60  N.  W.  221;  Nelaon  o,  Huwn,  02  Am.  Rep.  320. 

Iow«,  386,  60  N.  W.  656,  64  Am.  St.  «  A'Court  o.   Crow,  3  Bing.  329; 

R(f>.  £68;  Jenckee  o.  Rice,  119  Iowa,  Codo  v.  Ouemi,  67  FU.  331,  6S  So.  S; 

461,  93  N.  W.  384.  Gray  r.  McDowell,  6  Buah,  476;  Stew- 

"  Fort  Soon  a.  Hickman,  112  U.  S.  art  v.  Watta,  IS  Li.  Ann.  135;  Porter 

lfi(^  28  L.  Ed.  636,  6  act.  66;  Elder  V.  d.  HiU,  4  Me.  41;  Bailey  v.  Ciane,  21 

Dyer,  26  Kane.  604,  40  Am.  Rep.  320;  Pick.  323;  Buckaer  o.  Johnaon,  4  Mo. 

Diaoey  p.  Healey,  73  Kaaa.  326, 86  Pac.  100;  Laurence  v,  Hopkins,  13  Johns. 

2S7.     But  a  letter  expreaiDg  regnt  at  288;  Lee  v.  Polk,  4  MoCord,  215;  Bur- 

the  debitor's  inability  to  pay  was  held  nett  r.  Munger,  23  Tex.  Civ.  App.  278, 

iiMifficient.    Corbett  t>.  Hon,  96  KanB.  66  8.  W.  103. 

290,  167  P«.  1196.  Under  the  early  English  rule  pre- 

**  Devereaiuc  v.  Hemjr,  16  Neb.  66,  viuling  in  the  latt«r  part  of  the  ISth 

19  N.  W.  697.  century,  such  an  aduisaion  would  have 

"Cldand  c.  Hostetter,  13  N.  Mez.  been  sufficient.    See  tupra,  i  161,  and 

43,  79  Pac.  801.  in  some    early    American    cases  the 

*  Andrew  s.  Kennedy,  4  Okla.  626,  some  doctrine  is  applied.    See,  s.  g.,^ 

621^  46  Pm.  486.  Oloott  v.  Scales,  3  Vt.  173,  21  Am.' 
Deo.  685. 
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of  a  new  promise;  **  and  if  the  statement  of  present  inability 
is  coupled  with  a  promise  or  even  an  expression  of  hope 
to  pay  in  the  future,  it  is  even  clearer  that  the  debtor  thereby 
renews  his  liability.**  It  would  seem,  however,  that  in  any 
case  where  the  debtor  asserted  present  inability,  any  promise 
implied  must  be  rather  to  pay  after  a  reasonable  time  or  when 
he  becomes  able,  than  to  pay  immediately.**  A  declaration  of 
inabihty  to  pay  which  fairly  construed  relates  not  merely 
to  the  present,  but  to  the  future  as  well,  is  equivalent  to  a 
refusal  to  pay,  and  it  is  immaterial  whether  or  not  the  debtor 
also  admits  the  existence  of  the  debt.** 

§  169.  Acknowledgmmt  coupled  with  claim  of  set-off  or  re- 
duction. 

Frequently  a  debtor  couples  his  admission  of  a  debt  with 
the  assertion  that  he  is  entitled  to  set  off  a  claim  of  his  own 
against  the  debt.    If  the  asserticoi  is  to  the  effect  that  the 


*■  Gardner  v.  McMahon,  3  Q.  B.  661; 
De  Foreet  v.  Hunt,  8  Conn.  170;  Rob- 
inaou  v.  Day,  7  La.  Ann.  201  (intei^ 
ropta  prescription  of  debt  not  barred) ; 
Bloom  V.  Kem,  30  La.  Ann.  1263 
(intemipts  presoription  of  debt  not 
bured);  Beeler  v.  Clarke,  00  Md.  221, 
44  Atl.  1038,  78  Am.  St.  Sep.  439; 
ChidHcy  V.  PoweU,  91  Mo.  622,  4  8.  W. 
446;  Rolte  v.  Pilloud,  16  Neb.  21,  19 
N.  W.  616,  970;  Cudd  v.  Jones,  63  Hun, 
142,  17  N.  Y.  S.  582;  Howard  v.  Win- 
don,  86  Tex.  560,  28  S.  W.  483;  4. 
Eckford  v.  Bvans,  56  Miaa.  18;  Kirk- 
bride  E>.  Gash,  34  Mo.  App.  256;  At- 
wood  e.  Cobum,  4  N.  H.  315. 

"  Lee  o.  Wilmot,  L.  R.  1  Exch.  364; 
Walker  v.  Freeman,  209  III.  17,  70 
N.  £.  505;  Quinlan  v.  Thompaon,  162 
111.  App.  276;  Boyliss  e.  Street,  51  la. 
627,  2  N.  W.  437;  Jenckea  v.  Rice,  119 
la.  451,  93  N.  W.  384;  Cleland  t>.  Hoo- 
tetter,  13  N.  Mex.  43,  79  Pac.  801; 
Coffin  v.  Secor,  40  Ohio  St.  637;  Oare- 
iey  V.  McFarkne,  2«  Nova  Scotia,  48. 

•'/n  re  BetbeU,  34  Ch.  D.  661; 
Hiillinti  A  Exchange  Bank  c.  Hegler, 


93  Fed.  890.    But  see  Lee  f.  Wilmot, 
L.  R.  1  Exch.  364. 

"  Knott  D.  Farren,  4  D.  &  R.  179 
("1  can't  afford  to  pay  my  new  debts, 
much  less  my  old  ones");  Rackham  v. 
Marriott,  2  H.  &  N.  106  ("I  do  not 
wieli  Ui  avail  myself  of  the  Statute  of 
Limitations  to  refuae  payment  of  the 
debt.  I  have  not  the  means  of  payment 
and  must  crave  a  continuance  of  your 
indulgence.  My  situation  as  a  clerk 
does  not  afford  me  the  means  of  paying 
up  a  shilling,  but  in  time  I  may  re^  the 
benefit  of  my  services  in  an  augmenta- 
tion of  aaJary  that  may  enable  me  to 
propose  some  Batiafac  tory  arrangement. 
I  am  much  obliged  to  you  for  your  for- 
bearance"). See  also  Thayer  v.  Mills, 
14  Me.  300;  Kirkbride  t>.  Gash,  34  Mo. 
App.  266;  Bailey  v.  Crane,  21  Hck.  323; 
Wold  V.  Arnold,  168  Mam.  134,  46 
N.  E.  419;  Atwood  v.  Cobum,  4  N.  H. 
315;  Manning  f.  Wheeler,  13  N.  H. 
486;  Hancock  v.  Bliss,  7  Wend.  267; 
Galpin  a.  Barney,  37  Vt.  627  (defend- 
ant said  plaintiff  ought  to  have  his  pay, 
but  he  vaa  poor  and  could  not  pay)- 
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set-<^  will  cancel  the  indebtedness,  it  is  obvious  that  the 
statement  taken  as  a  whole  amounts  to  a  refusal  to  pay  the 
d^t,  and  no  new  promise  can  be  implied."  So  if  the  acknowl- 
edgment of  indebtedness  is  conditional  on  the  creditor's  assent 
to  the  validity  of  a  set-off,  no  new  obligation  on  the  part  of 
the  debtor  can  arise  unless  the  creditor  expresses  such  assent.** 
But  if  the  debtor  acknowledges  the  debt  unqualifiedly,  there 
aeons  no  reason  why  a  new  promise  should  not  be  inferred 
from  the  acknowledgments  merely  because  he  asserts  that  he 
has  a  cross  claim.  In  effect  the  debtor  thereby  promises  to 
pay  the  excras  of  the  old  debt  over  and  above  his  own  claims. 
In  one  of  the  exceptional  jurisdictions  which  require  the 
promise  or  acknowledgment  to  fix  the  amount  of  the  debt,* 
the  promise  to  pay  even  a  fixed  amount  subject  to  an  undefined 
set-off,  would  not  be  effectual."  But  wherever  an  acknowledg- 
ment of  indebtedness  of  indefinite  amount  is  effective,  the 
assertion  of  a  right  to  set  off  such  valid  claims  as  the  debtor 
may  have  ought  not  to  prevent  the  revival  of  the  debt.^^ 
An  acknowledgment  of  indebtedness,  coupled  with  an  assertion 
that  the  amoimt  claimed  by  the  creditor  is  excessive  presents 
the  same  question.  Such  an  aeknowlec^ment  has  been  held 
sufficient;  '*  and  if  the  debtor  indicates  to  what  degree  he 
considers  it  excessive,  so  that  his  imphed  new  promise  is  not 
too  uncertain  for  enforcement,  this  result  should  be  reached. 

§  170.  An  unqualified  admowledgment  made  under  circum- 
Btances  showing  no  intention  to  pay. 

As  the  force  of  an  acknowledgment  depends  in  most  States 
upon  the  inference  to  be  drawn  from  it  of  an  intention  to  pay, 

'Crippair.  DaTiB,  12M.AW.  150;  424,  42S;  Davidmn  c  MoiriB,  5  Sm. 

7n  re  River  Steamer  Co.,  L.  R.  6  Cb.  AM.  564;  Gordon's  Estate,  3  Pa.  Co. 

822;    DeeboD  c   Eaton,   4  Me.   413;  Ct.  160;  Suttonp.Bumi39,9Leigh,381, 

Bnidley  v.  field,  3  Wend.  272;  Eckert  33  Am.  Dec.  246. 

o.  Wilaon,  12  Serg.  &  R-  393;  Lee  v.  "  White  v.  Potter,  Coxe  (N.  J.),  159; 

Polk,  4  McCord,  215.  Johnson's  Adm.  v.  Bounethea,  3  Hill 

*  NichoUs  t>.  WarBeld,  18  Fed.  Caa.  <S.  C),  15,  30  Am.  Dec.  347;  Jones  t>. 

No.    10,   234,  2  Cranch  C.   C.  429;  Brown,  S  U.  C.  0.  P.  201. 

Stiles  0.  Laurel  Fork  OU,  etc.,  Co.,  47  "  Colleger.  Horn,  3  Bing.  119;Gard- 

W.  Va.  838,  35  S.  E.  986.  ner  v.  M'Mahon,  3  Q.  B.  561;  Skeet  v. 

-See  in/ra,  5  188.  Lindsay,  2  Ex.  D.  314. 

"  See  Teesaen  t>.  Cambtiu,  1  HI.  App. 
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if  there  is  anything  tending  to  negative  such  an  inference  in 
the  surrounding  circumstances  even  thou^  not  in  the  words 
of  the  acknowledgment,  the  indebtedness  will  not  be  revived." 
The  admission  of  a  witness  that  he  is  indebted,  being  made 
under  the  compulsion  of  an  oath,  does  not  afford  any  wan-ant 
for  the  implication  of  a  promise.'^  An  acknowledgment  in 
an  answer  to  a  bill  in  equity,  being  also  made  under  compul- 
sion, affords  no  implication  of  a  new  promise,''  except  in 
jurisdictions  where  an  admission  of  indebtedness  even  though 
no  implication  of  a  promise  to  pay  can  be  made  from  it,  imposes 
a  fresh  liability  on  the  debtor.  **  Though  a  new  promise  should 
not  be  implied  from  an  admission  compulsorily  made  under 
such  circumstances,  there  seems  no  reason  why  a  debtor  may 
not  in  a  pleading,  as  well  aa  elsewhere,  effectively  make  a 
new  promise,  by  words  sufficiently  express."  In  order  to 
amount  to  a  new  promise  Ute  words  of  the  debtor  in  a  pleading 
must  conform  to  the  ordinary  requirements  of  a  new  promise. " 
If,  therefore,  any  part  of  the  statement  of  the  debtor  indicates 
an  intention  not  to  pay  the  debt,  it  is  abundantly  clear  that  no 
new  liabilily  is  created."  Allowing  judgment  to  go  by  default 
involves  no  promise  of  payment;"  but  confesMng  jui^ment 

"  Bell  tr.  MorriBon,  1  Pet.  3S1,  362,  "  Thiu  where  in  a  pleading  a  debtor 

7  L.  Ed.  174;  Goldsby  b.  Gentle,  5  userts  an  indebtedneai  to  the  creditor 

Kackf.  436;  Johnaton  0.  Htmey,  89  and  claims  the  right  to  deduct  it  from 

Me.  48S,  36  Atl.  903.  another  claim  made  against  himself, 

"  Sanford  v.  Clark,  29  Conn.  407;  firigham  v.  Hubchins,  27  Vt.  560;  Din- 
Bloodgood  p,  Bnien,  8  N.  Y.  362;  Wal-  guid  v.  School&eld,  32  Gratt,  803;  or 
ter  V.  Whitacre,  113  Va.  160,  73  S.  E.  asserts  ia  a  bill  in  equity  as  a  ground 
984.  As  to  what  will  amount  to  »  for  relief,  his  own  indebtedness.  Brad- 
withdrawal  by  the  teetimony  of  a  de-  ley  0.  Briggs,  22  Vt.  96. 
fendant  of  a  plea  of  the  statute,  see  *"  Thornton  v.  Nichols,  119  Ga.  60, 
Moore  v.  Stuart,  215  Mass.  456,  102  46  S.  E.  785;  McMillan  v.  Leeds,  58 
N.  E.  658.  Eans.  815,  40  Pac  159. 

**  Commercial  Mutual  Ins.  Co.  tr.  **  Hinkle  ir.  Currin,  2  Humph.  137. 

Brett,  44  Baih.  489;  Holberg  v.  Jaf-  As  where  the  debtor  admitting  an  ob- 

fray,  65  Miss.  626,  6  80.  94.  ligation  to  pay  the  debt  asserts  a  right 


»  See  supra,  J  167,  and  especially  of  set-off  exceeding  it  ii 

see  McMillan  v.  Toombs,  74  Ga.  536;  ford  v.  Spyker's  Adm'r,  32  Ala.  134, 

Roberts  v.  Leak,  108  Ga.  806,  33  S.  E.  or  where  the  debtor  though  confessing 

905;  Blakeney  e.  Wyland,  116  la.  607,  the  debt  i^eads  an. avoidance  of  lia- 

89  N  W.  16;  Bissell  v.  Jaudon,  16  Oh.  bility  upon  it.    Southern  Mutual  Ins. 

St.  498;  Blair  v.  Nugent,  9  Irish  Eq,  Co.  ■>.  Pike,  34  Ia.  Ann.  826. 

400.  "  Boone  v.  Colehour,  165  DL  30B,  46 
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does,"  as  does  ngning  a  statement  oS  indebtedness  intended 
as  a  basis  for  a  judgment  by  confession  tiiough  no  judgment 
vas  in  fact  entered.**  A  schedule  of  debts  made  by  one  who  as- 
signs his  property  for  the  benefit  of  ereditors,**'  or  in  compliance 
with  a  bankruptcy  law,"  will  not  revive  a  debt  listed  therein. 
Though  it  is  essential  to  an  effective  acknowledgment  that 
the  court  shall  be  able  to  infer  from  it  tiie  debtor's  intention 
to  pay,  it  is  not  necessary  that  the  debtor  ^ould  have  known 
when  he  expressed  such  an  intention  that  the  claim  was 
barred." 

§  171.  mnstratlons  of  sufficient  acknowledgment. 

It  was  hdd  in  the  following  cases  that  the  acknowledgment 
was  suflSdaitly  absolute  to  justify  the  inference  of  an  imphed 
new  promise:  "Received  of  [the  creditor]  the  sum  of  $700 
at  various  times  to  date,  which  is  hereby  acknowledged;"** 
"We  owe  it  and  I  will  have  to  pay  it; "  •*  "I  [a  surety]  will 
not  be  longer  held  good  for  note  in  case  it  be  not  promptly 
collected;"  "  "You  ask  me  if  I  wished  to  keep  the  money 
yet.  I  am  glad  you  do  not  need  it  at  present.  I  can  make 
good  use  of  it  yet;"  **  "I  r^p^t  to  say  that  my  neglect  in 
not  responding  to  your  statement  of  account  was  owing  to 
my  not  having  disposed  of  but  few  of  your  goods;  .  .  .  but 

N.  E.  263;  Iadc  v.  Riohardson,  79  *■  Georgia  Insurance  Co.  v.  EUicott, 

N.  C.  169;  Goodwin  v.   BiumU,  35  T&ney,  130;  Nonotuck  SUk  Co.  o.  Priti- 

Vt.9.  ker,  143  111.  App.  644;  Richardson  v. 

«  Binell  ■>.  Jaudan,  16  Oh.  St.  498;  'nxmua,  13  Gny,  3S1,  74  Am.  Dec. 

Moon's  Adm'x  f.  Hif^iland  Develop-  636;  Stoddard  e.  Doane,  7  Gray,  387; 

ment  Co.,  104  Va.  661,  52  S.  K.  209.  Roeooe  v.  Hale,  7  Gray,  274;  Christy  t>. 

"  Trenery  v.  Swan,  93  Iowa,  619,  61  Flemington,  10  Pa.  St.  120,  49  Am.  Dec. 

N.  W.  947.  6B0;  Hidden  p.  Coiiens,  2  R.  I.  401, 

•"  £z  parte  Topping,  4  DeG.  J.  dtS.  60  Am.  Dec.  03;  O'DoDOeU  o.  Parker, 

651;  Daviee  t>.  Edwivds,  7  Exch.  22;  48  Utah,  67S,  160  Pac.  1192.    But  see 

Everett  E>.  Robertson,  I  E.  ft  E.  16.  Sartor  p.  Beaty,  26  S.  Gar,  293,  303. 
Id  the  early  part  of  the  ninetwntli  cen-  ■*  Langston  v.  Aderhold,  60  Ga.  376. 
tury  when  any  adcnowledgment  of         **  Custyp.  Donlan,  159  Maas.246, 34 

todebtedness  was  held  sufficient  to  re-  N.  E.  360,  38  Am.  St.  Rep.  419. 
vireit  though  aecompanied  bywords  or         ■■  Miller  p.  Kiosel,  20  Col.  App.  340, 

caTcumstanoes  indicatiog  an  intention  78  Pac.  1076. 

not  to  pay,  the  law  was  otherwise.   But         "  Harms  r.  Freytag,  69  Neb.  369, 

see  Bowie  v.  Hend«MOD,  6  Wheat.  614,  80  N.  W.  1039. 
5  L.  Ed.  319;  Stuart ».  Foeter,  18  Abb.  ••  Bueker  v.  Korff 's  Estate,  6  Neb. 

Pr.  306.  Unof.  194,  97  N.  W.  80*. 
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now  that  I  have  got  the  ball  rolling,  am  in  hopes  to  do  good 
business  in  the  future  .  .  .;"**  "I  am  ashamed  the  account 
has  stood  so  long;"  "  a  pnmiise  to  make  a  due  bill  thoi^ 
accompanied  with  a  refusal  to  ^gn  promissory  notes;''  a 
request  for  an  extension  of  time;  '*  a  request  from  a  surety  that 
the  creditor  should  get  all  he  could  from  the  principals,  coupled 
with  the  statement  that  he  himself  would  be  home  in  two 
weeks  and  see  the  creditor;"  a  promise  to  "settle";'*  a 
promise  to  renew  a  note."  But  renewal  notes  cannot  be 
considered  promises  to  pay  the  ordinal  notes."  A  promise 
to  pay  interest  indicates  sufficiently  an  intention  to  pay  the 
principal."  Where  a  debtor  in  making  out  a  statement  of 
his  affairs  for  a  creditor  inserts  therein  a  barred  debt  as  due 
to  the  creditor  the  statute  begins  to  nm  afresh.''  Asking 
for  an  account  of  specified  indebtedness  »nce  it  implies  an 
admission  of  its  existence  revives  the  debt; "  and  so  does 
assent  to  the  correctness  of  an  account  presented  by  the 


"Wright  B.  I^rmenter,  23  N.  Y. 
Misc.  629,  62  N.  Y.  S.  99.  See  aim 
aa  to  expremioa  of  hope  of  ability  Sid- 
wdl  D.  MaaoD,  2  H.  &  N.  306,  310. 

"Comforth  v.  Smith&rd,  5  H.  4  N. 
13. 

"  Benedict  v.  Slocum,  96  N.  Y.  App. 
Div.  602,  88  N.  Y.  8.  1062. 

"  Clayton  v.  Watkins,  19  Tex.  Civ. 
App.  133,  47  S.  W.  810. 

"  Woodsville  Guaranty  8av.  Bank  t> 
Ricker,  85  Vt.  340,  82  Atl.  2. 

"  Mowry  b.  Saunders,  33  R.  I.  45, 
80  Atl.  421.  SeealsoHopkinav.  War- 
ner, 109  Cal.  133,  41  Pac.  868;  Brodyv. 
Doherty,  30  Miss.  40, 44;  Edson  v.  Ful- 
ler, 22 N.  H.  183, 190;  StUweU  v.  Coope, 
4  Denio,  225,  226;  Taylor  v.  Miller, 
113  N.  C.  340,  18  S.  E.  504.  But  bbc 
contra,  Bell  v.  Crawford,  8  Gratt.  110, 
123. 

"  Peavey  v.  Brown,  22  Me.  100; 
Rumeey  v.  Settle's  Est.,  120  Mich.  372, 
79  N.  W.  57ft;  Hart  v.  Boyt,  54  Miss. 
547;  Bowman  v.  Rector  (Tenn.  Ch.), 
59  S.  W.  389.  In  Hartranft's  Eat.  153 
Pa.  630,  28  Atl.  104,  34  Am.  St.  Rep. 


717,  the  court  said:  "To  make  a  re- 
newal note  or  to  waive  the  Statute  by 
an  instrument  in  writing  to  be  exe- 
cuted in  future,  will  not  amount  to  a 
renewal  or  a  waiver  when  it  appears 
that  the  instrument  was  prepared  but 
its  execution  postponed  or  put  off,  from 
time  to  time,  and  finally  left  undone." 
See  abo  lUtter's  Estate,  161  Pa.  79,  28 
AU.10tI;  Alexanders.  Muse,  112  Tenn. 
233,  79  S.  W.  1 17.  The  fact,  howevw, 
that  the  debtor  refused  or  tailed  to 
give  the  promised  renewal  not«  merely 
shows  that  he  bad  changed  his  mind 
since  he  made  the  origiiud  promise. 

"  Foster  v.  Dawber,  6  Exch.  839. 

"  Taylor  v.  Steele,  18  M.  4  W.  665. 
See  also  cases  infra,  f  174,  of  actual 
payment  of  interest. 

n  Uolm«9i>.  MackreU,  3  C.  B.  (N.  S.) 
789. 

"  Quinoey  e.  Sharpe,  1  Ex.  D.  72; 
Skeet  V.  Lindsay,  2  Ex.  D.  314;  In  n 
Lorillard,  106  Fed.  591, 47  C.  C.  A.  611; 
Burrows  v.  Baker,  Irish  R.  3  Eq.  690. 
But  see  PoweU  v.  Fetch,  168  Cat.  329, 
136  Pac.  56. 
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creditor,  which  includes  a  barred  debt.""  But  the  debtOT's 
faihire  to  object  to  such  an  account  submitted  by  his  ^^tor 
win  not  do  80.'^ 

§  172.  lUustratioiis  of  iiuufflcient  acknowledgment 

In  the  following  cases  the  acknowledgments  were  held  not 
suffidently  poE&tive  to  justify  the  infearence  of  a  new  implied 
promise: — A  letter  from  the  debtor  in  reply  to  a  claim  for 
S77.91  saying  in  substance,  that  the  debtor  could  not  pay  at 
once  and  did  not  know  when  he  could,  adding  "furthermore 
the  bill  is  (55.70  in  all,  deducting  $20  on  my  last  payment;"  ^ 
a  letter  from  the  debtor  saying  "I  think  a  little  later  as  soon 
as  things  start  up  I  may  be  able  to  do  something  for  you;"  " 
a  letter  from  the  debtor  offering  to  endeavor  to  raise  a  certain 
sum  if  the  creditor  would  accept  it  in  full  satisfaction  of  cer- 
t^  notes,  adding  "  I  am  not  backing  up  or  repudiating  any- 
thing;" "  a  delivery  by  the  maker  of  a  note  at  the  request 
of  the  payee's  ^cecutor  of  a  true  copy  of  the  note  to  the 
executor;  ^  a  letter  by  the  maker  of  a  note  saying  that  if 
he  could  keep  the  land  which  was  mortgaged  to  secure  the 
note  a  year  longer,  he  thought  he  could  make  a  half  payment 
in  the  year  and  if  he  could  not,  he  would  be  glad  to  give  up 
the  Umd,  further  asking  that  he  be  given  a  show ;  "  a  promise  to 
try  to  pay  a  debt  if  sickness  did  not  continue  too  long,  and  that 
the  debtor  wanted  to  pay  the  debt  in  the  current  season; '^ 
an  offer  to  arbitrate,  since  it  does  not  involve  an  admission 
of  liability;*^  a  promise  to  leave  money  by  will  unless  it  is 

"EUiott  D.  Milk,  10  Ind.  SdA;  "Wood  v.  Memetta,  66  KaoB.  748, 

*'Be  McHenry,  71  L.  T.  Bep.  146;  71Pac.  570.  InEAnsuAnaclmoTledg- 

Venier  s.  Guiltou,  97  Pa.  63;  Robmaon  ment  must  app&rently  be  more  direct 

p.  Monroe  (Tex.  Civ.  App.),  25  8.  W.  ead    explicit    than    in    most    States, 

53.  though,  ae  has  been  seen  (supra,  {  167), 

**  Wald  D.  Arnold,  168  Maaa.  134,  46  no  new  promise  needs  to  be  implied. 

N.  E.419.    See  also  France  f.  Ruby,  93  See  McMillan  v.  Leeds,  5S  Kans.  815, 

Neb.  214,  140  N.  W.  175.  49  Pac.   159;  Cooper  v.  Haythorn,  65 

"Gillff.  Gibson,  325  Mass.  226,  114  Kans.  860,  70  Pac.  581;  Durban  v. 

N.  E.  19B.  Knowles,  66  Kane.  397,  71  Pac.  829. 

"Throop  o.  Russell,  14S  Mich.  482,  Cf.  deciaiona  stated  supra,  {  171. 

108  N.  W.  1013, 116  Am.  St.  Rep.  3M.  "  Koop  v.  Cook,  67  Or.  93,  135  Pac. 

»  Goodrich  tr.  Case,  68  Oh.  St.  187,  317. 

67  N.  E.  296.  *"'  Curtis  v.  Sacramento,  70  Cal.  412, 
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clear  that  the  money  is  to  be  left,  not  as  a  gift,  but  as  payment 
of  an  ob%ation;"  an  acknowledgment  of  the  debt  as  hav- 
ing once  existed.  "There  must  be  a  distinct  and  unequivocal 
acknowledgment  of  the  debt  as  atill  subsisting  as  a  personal 
oblation  of  the  debtor."  **  Therefore,  an  acknowledgment 
that  a  debt  subsisted  formerly,  accompanied  with  a  statement 
that  it  has  been  paid  or  discharged  will  not  revive  a  debt, 
though  in  fact  it  has  not  been  paid  or  discharged.*" 

§  173.  Giving  security  is  an  effective  acknowledgment. 

The  giving  of  a  pledge  or  other  security  for  a  debt  is  such 
an  acknowledgment  of  it  as  a  still  subsistii^  obligation  as 
to  imply  a  promise  of  payment."  So  far  as  concerns  the 
implication  of  a  new  promise,  there  seems  no  reason  why 

moat  Furn  MMhine  Co.,  66  Vt.  287, 
26  Atl.  722.  And  aee  decisioos  lupra, 
i  169,  to  the  effect  thnt  an  admiasioa 
coupled  with  a  clajm  of  aeW>ff  equal 
to  the  creditor's  claim  will  not  revive 
a  debt.  But  see  Partington  v.  Butcher, 
6  Eep.  66;  StimLa  t>.  Stimia,  60  N.  J.  Eq. 
313,  47  AU.  2a 

"RuflBeU  t>.  lABoque,  11  Ala.  352; 
Mernlb V.Swift,  IS  Coim.  267,  46  Am. 
Dec.  316;  Maddox  v.  Walker's  Exr., 
25  Ky.  L.  R<^.  124,  74  S.  W.  741; 
Balch  V.  Onion,  4  Cudk.  559;  First  Nat. 
Bank  c.  Bell,  141  Ia.  63,  74  8o.  628; 
Smith  t>.  Ryan,  66  N.  ¥.  352,  23  Am. 
Rep.  60;  MiUer  v.  McGee,  2  N.  Y. 
Supp.  156;  Souder'a  Eatate,  169  Pa. 
239,  32  Atl.  417;  Stanford  p.  Andiewa, 
12  Heisk.  664;  Grayson  r.  Taykir,  14 
Tex.  672.  But  see  Shepherd  d.  Thomp- 
son, 132  U.  S.  231,  30  L.  Ed.  1166,  7 
B.  Ct.  1229.  The  taking  by  a  surety  of 
security  from  ths  princiiwl  d^tor  is 
not  an  acknowledgment  of  liability  by 
the  surety  to  the  creditor.  Holt  «. 
Gage,  60  N.  H.  536.  In  LouiBiana  it 
seems  to  be  the  law  that  so  long  as  the 
creditor  retains  poeeeasion  of  security 
belonging  to  the  debtor  tJiere  is  a  ood- 
tinuing  acknowledgment  at  the  debt. 
See  Taylor  v.  Vossberg  Mineral  ^mngR 
Co.,  128  La.  364,  54  So.  907. 


11  Rw.  748;  Hoeritra-  v.  Colby,  71  N.  H. 
386,  62  Atl.  927.  See  also  linderman 
V.  Pomeroy,  142  Fa.  168,  21  Atl.  820, 
24  Am.  St.  Rep.  494. 

••Outwaten  v.  Brownlee,  22  Col. 
App.  536,  136  Pac.  300;  Schonbachler 
p.  Schonbachler,  22  Ky.  L.  Rep.  314, 
67  S.  W.  232;  Watson  n.  Barber,  105 
La.  799,  30  So.  127;  Gill  v.  Stayktr,  97 
Md.  666,  66  Atl.  398.  As  a  new  promise 
to  pay  a  discharged  debt  in  the  future 
is  binding,  see  infra,  {}  179  et  Mg.,  it 
follows  that  a  promise  to  pay  a  debt  ss 
such  at  the  promisor's  death,  that  is 
by  wilt,  is  binding.  See  Gill  v.  Dono- 
van, 96  Md.  618,  64  Atl.  117. 

"Shepherd  v.  Thompson,  122  U.  S. 
231,  235,  30  L.  Ed.  1156,  7  Sup.  Ct. 
1229,  per  Gray,  J.  See  also  Cooper  u. 
Haythom,  65  Kans.  SQO,  70  Pac.  581; 
Durban  v.  Knowles,  66  Kans.  397,  71 
Pac.  829. 

"Birk  p.  Guy,  4  Esp.  184;  Brydges 
p.  Plumptre,  I  D.  &  R.  746;  Buck- 
master  V.  Russell,  10  C.  B.  (N.  S.)  745; 
Marshall  v.  Dalliber,  5  Conn.  480; 
KeUy  V.  Strouse,  116  Ga.  872,  43  S.  E. 
280;  New  Orleans  &  Carrollton  R.  Co. 
V.  Harper,  11  La.  Ann.  212;  Lombard 
e.  Pease,  14  Me.  349;  Higdon's  Admra. 
t>.  Stewart,  17  Md.  105;  Bailey  p. 
Bailey,  14  S.  &  R.  195;  George  p.  Ver- 
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an  invalid  attempt  to  give  security  should  not  be  as  effectual 
as  a  valid  pledge; "  nor  why  an  offer  to  give  security  should 
not  be  as  unequivocal  an  acknowledgment  of  a  debt  as  the 
actual  giving  of  the  security,  unless  the  offer  is  in  the  nature 
of  a  proposed  compromise,  which  would  require  acceptance.*' 
The  giving,  ot  the  offer  to  ^ve  security  may  be  accompanied 
with  such  terms  as  to  negative  any  implication  of  an  tmqual- 
ified  new  promise;  **  and  an  agreement  which  goes  no  further 
than  to  provide  that  certain  property  shall  be  applied  to  the 
payment  of  a  debt  carries  with  it  no  implication  of  a  personal 
promise  to  pay.*'  On  the  other  band,  if  there  is  an  unqualified 
acknowledgment  or  new  promise,  the  effect  of  it  will  not  be 
diminished  by  the  further  promise  to  pay  in  a  certain  mode 
or  from  specified  property .•• 

§  174.  Partial  pajrment  amounts  to  an  acknoiriedgment. 

Partial  payment  of  a  debt  is  regarded  as  eqmvalent  to 
an  admission  of  the  debt  and,  therefore,  a  new  promise  is 
implied  tber^rran.  This  doctrine  was  early  established  in 
England,*'  and  has  continuously  represented  the  generally 
accepted  law.*"  In  Lord  Tenterden's  Act,"  which  required 
that  new  promises  to  be  ^ective  must  be  in  writing,  it  was 
expressly  provided  that  nothing  in  the  Act  ^ould  alter  the 
effect  of  any  payment  of  principal  or  interest,  lliis  English 
statute  has  generally  been  copied  in  the  United  States,  but  not 
in  identical  language.  The  omisEdon  from  the  statute  in  some 
States  of  the  proviso  saving  the  effect  of  partial  payment  has 

"The  contrary  was,  however,  hdd  L.  Ed.  1156,  7  S.  Ct.  1229;  Cook  p. 

in  Scott  r.  Shreveport,  20  Fed.  714  Farl^,  1  Neb.  Unof .  £4%  96  N.  W.  S83. 

(D.  C.  La).  ■•  Southern  Pacific  Go.  v.  Proaser, 

••  See  u^ro,  f  180.     Sucb  was  the  122  Cal.  413,  52  Pac.  836,  55  Pac.  145; 

nature  ot  tbe  offer  in  Eseter  Bank  ■>.  Gill  v.  Donovan,  96  Md.  61S,  64  AU. 

Sullivan,  6  N.  H.  124.  117. 

*<SeeC&wleTi>.FumeU,  12C.B.291;  "  Dickson  t>.  Thomaou,  2  Show.  126. 

WeHs  D.  Hill,  118  N.  C.  900,  24  S.  E.  «  HoUis  t>.  Palmer,  2  Bing.  (N.  C.) 

771.  713;  Bealy  v.  Greenalade,  2  C.  &  J.  61; 

••Rutledgep.RamBay,8A.AE.221;  Purdon  b.  Purdon,  10  M.  &  W.  562; 

Howcntte.  Bonser,  3  Exch.  491;  Caw-  Ridd  ti.  Moggridge,  2  H.  A,  N.  567; 

ley  V.  Fumell,  12  C.  B  201;  Hughe«  v.  In  re  Sahnon,  239  Fed.  413.    And  seo 

Riraniore,  7  DeG.  M.  &  G.  220;  Brer.  American  casea  cited  in  this  section, 

ett  V.  Bobertaon,  1  £.  A  E.  16;  Shepherd  passim. 

•.  TbomFBon,  122  U.  S.  231,  238,  30  "9  George  IV,  e.  14,  { 1- 
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been  held  to  involve  a  repeal  of  the  common-law  rule  by  which 
such  a  payment  revived  the  debt,  or  at  least  to  require  such 
written  evidence  of  the  partial  payment  as  would  amount 
to  an  acknowledgment  in  writing  signed  by  the  debtor.'  But 
generally  no  writing  is  necessary.*  In  order  that  a  debt 
should  be  renewed  by  a  payment,  it  must  be  established  that 
the  payment  was  made  on  account  of  the  debt  in  question;  * 
and  as  only  a  partial  payment  of  it.*  Accradingly,  if  the 
only  evidence  in  a  case  is  the  making  of  a  payment,  and  the 
further  fact  that  a  larger  sum  was  due  the  creditor,  there  is 
not  sufficient  evidence  to  submit  to  the  jury  in  an  action  by 
the  creditor  for  the  renuunder  of  his  claim.*    If,  however,  it 


iKrk  IT.  WiDiamB,  24  Fed.  437 
CTeim.};  Pefia  «.  Vance,  21  Cal.  142; 
Moore  v.  Mi>ore,  103  Ga.  517,  621,  30 
S.  E.  635;  Gny  v.  Pierson,  7  Idaho,  S40, 
ft4  Pao.  233;  Hale  t>.  Wilson,  70  la.  311, 
30  N.  W.  739;  Kleis  v.  McGroth,  127 
la.  459,  103  N.  W.  371,  69  L.  R.  A. 
260,  109  Am.  St.  Rep.  396;  Anderaon 
V.  Robertaon,  24  Misa.  389;  McCiil- 
lougb  p- HendnaoD,  24  Miss.  92;  Perry 
e.  Ellis,  62  Miss.  711;  WUcox  v.  Wil- 
liams, S  Nev.  206;  Taylor  v.  Hendrie,  8 
Nev.  243;  Lock  o.  Wjlaon,  9  Heisk.  784; 
Locke  V.  Wilaon,  10  Heisk.  441;  Polk 
v.  RuBseU,  7  Bait.  591;  Tilliard  v.  Hall, 
11  Tex.  CiT.  App.  381,  32  S.  W.  863. 
But  evai  in  sudi  States  it  ^lould  be 
noticed  that  a  writing  accompanying 
Uie  paymut  and  ch&racteriEing  it  may 
be  such  an  ftck&owledgment  as  the  law 
requires.  Thus  in  Campbell  v.  Camp- 
beU,  118  la.  131,  91  N.  W.  894,  a  letter 
enclosing  a  check  and  containing  these 
words  "which  I  think  pays  the  interest 
on  my  note"  was  held  t,  sufficient  ac- 
knowledgment. 

>  Walker  v.  Chicago  &c.  R.,  277  HI. 
451,  115  N.  E.  659;  Hasl&m  v.  Perry, 
115  Me.  295,  98  Atl.  812;  Thomp- 
son V.  Kichardaon  (Mo.),  195  B.  W. 
1039;  Eureka  &c.  Shingle  Co.  t>.  Knack, 
95  Wash.  339,  163  Pac.  753,  and  see 
cases  cited  on  part  payment,  passim. 

•  Waters  v.  Tompkins,  2  C.  M.  &  R. 


723,  726;  In  re  Sohnon,  239  Fed.  413; 
Toothaker  v.  Boulder,  13  Col.  219,  22 
Pac.  468;  Reed  b.  Thomas  ft  McNeal, 
66  Ga.  505;  Rothschild  e>.  Sessell,  103 
Dl.  App.  274;  Ketcham  v.  Hill,  42  Ind. 
64;  Good  v.  Ehrlicb,  67  Kans.  94,  72 
Pac,  545;  Pond  o.  French,  97  Me.  403, 
54  Atl.  920;  Day  o.  Mayo,  154  Max. 
472,  28  N.  E.  898;  Crow  v.  Gleason,  141 
N.  Y.  489,  36  N.  E.  497;  Barnes  v.  Pic- 
kett Hardware  Co.,  203  Pa.  St.  570, 
53  Atl.  378;  Austin  v.  McClure,  60  Vt. 
453,  16  AU.  161;  Bell  v.  Crawfonl,  S 
Gratt.  110. 

*  See  cases  cited  in  the  previous  note; 
also  Uppets  r.  Heane,  1  C.  M.  &  R. 
252;  Wainman  ■>.  Kynman,  1  Exoh.  1 18; 
Richardson  v.  Chaiislor's  Trustee,  103 
Ky.  425,  20  Ky.  L.  Rep.  121,  45  8.  W. 
774;  McCarthy  Bros.  Co.  o.  Hanekutt, 
29  8.  Dak.  535,  137  N.  W.  286;  Hebin- 
ger  D.  Roes,  175  Mich.  241,  141  N.  W. 
629;  Brown  v.  Latham,  58  N.  H.  30; 
Rogers  v.  Newton,  71  N.  J.  L.  469,  5S 
Atl.  1100;  Burdick  v.  Hicks,  29  N.  Y. 
App.  Div.  205.  51  N.  Y.  8.  789; 
Notman  v.  Crooks,  10  U.  C.  Q.  B.  105. 

'  Tippets  V.  Hoane,  1  C.  M.  A  R. 
252;  Brisbin  v.  Farmer,  16  Minn.  215; 
Chadwick  v.  Cornish,  26  Minn.  28; 
Crow  V.  Gleaaon,  141  N.  Y.  489.  36 
N.  E.  497;  Burdick  v.  Hioks,  29  N.  Y. 
App.  Div.  206,  51  N.  Y.  S.  789; 
Steel  V.  Matthews,  7  Yerg.  313.     Id 
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is  clear  that  a  payment  is  made  as  a  partial  payment  d  what 
the  debtor  owes,  in  some  iurisdictions  at  least,  it  is  not  essential 
that  the  debtor  shall  indicate  to  which  of  several  debts  which 
he  owes,  the  payment  shall  be  ^plied.  Under  the  law  govern- 
ing application  of  payments "  the  creditor  may  apply  the 
payment  to  any  indebtedness  which  is  not  barred  or  tainted 
with  ill^ality,  or  in  part  to  each  enforceable  debt  with  the 
effect  of  extending  the  period  of  limitation  on  all  the  indebted- 
ness.' The  propriety  of  such  deciaons  seems  to  turn  on  whether 
the  creditor's  right  of  application  is  based  on  assent  of  the 
debtor  implied  in  fact  or  on  a  rule  enforced  iir^pective  of  his 
intention.  The  payment  must  be  made  by  the  debtor  or  with 
his  knowledge  and  acquiescence."  If  there  are  any  words  or 
circmnstances  tending  to  negative  the  implication  naturally 
to  be  drawn  from  a  partial  payment,  the  debt  will  not  be 
revived.  Thus  if  the  debtor  asserts  when  making  the  pt^mient 
that  it  is  made  as  payment  in  full,'  or  as  a  gratuity,"'  or  if 
he  refuses  to  pay  more,  no  new  promises  can  be  implied. 
So  if  the  debtor  promises  when  TnalcJTig  a  partial  payment,  to 
pay  in  instalments  he  can  only  be  held  liable  to  that  extent 
and  Qo  general  promise  can  be  impUed."   Payment  of  interest 


MuBBsipiM  it  is  held  that  there  must  Cf.  ittfra,  1 178,  as  to  the  lav  where 
be  an  c»picaB  acknowledgment  or  ex-  one  of  the  debts  is  barred;  also  supra, 
prees  tnomise  accompanying  the  put  {  165,  collecting  caees  where  instead 
payment.  MeCuUough  ».  Henderson,  of  making  a  part  payment,  a  debtor 
24  Mi«.  92;  Anderson  v.  Robertson,  24  who  owes  several  debts  makes  a  gen- 
Miss.  38d.  ersJ  promise  of  payment. 
■  See  infra,  if  1705  et  teg.  >  Myers  v.  Erwin,  ISO  Mich.  469, 147 
'  Walker  v.  Butler,  6  E.  &  B.  506;  N.  W.  458;  Security  Bank  v.  Finkel- 
Armour  Packing  Co.  v.  Vinegu  Bend  atein,  76  N.  Y.  Misc.  461,  135  N.  Y. 
Liudber  Co.,  146  Ala.  205,  42  So.  866;  S.  640;  Union  Natl.  Bank  u.  Dean, 
Samucte  r.  Samuel's  Admr.,  161  Ky.  13fl  N.  Y.  8.  835,  154  N.  Y.  App.  Div. 
236,  151 8.  W.  676,  42  L.  R.  A.  (N.  S.)  869. 

1155;  Blake  r.  Sawyer,  83  Me.  129,  21  'Richardson  v.  Chanslor's  Trustee, 

AtL  834,  12  L.  R.  A.  712,  23  Am.  St.  103  Ky.  425,  20  Ky.  L.  Rep.  121,  45 

Rep.  762;  Ramsay  o.  Warner,  97  Mass.  S.  W.  774;  Hebinger  e.  Rosa,  175  Mich. 

8;  Kennedy  v.  Drake,  225  Mass.  303,  241,  141  N.  W.  629. 

114  N.  E.  310;  Anderson  tr.  Nystrom,  ">  Ryan  i>.  Canton  Nat.  Bank,  103 

lOSMinn,  168,  172,114N.  W.742,  13  Md.    428,    83    AU.    1062;    Quincy    v. 

L.  R.  A.  (N.S.)  1141, 123  Am.  St.  Rep.  Blanchard,    36  R.   I.    296,    90   Atl. 

320;  Beck  v.  Haas,  111  Mo.  264,  20  209. 

8.  W.  19,  33  Am.  St.  Rep.  516;  Wright  "  Gillingham  c.  Brown,  178  Mass. 

c.  Wayland  (Mo.),   188  S.  W.   928.  417,  60  N.  £.  122,  55  L.  R.  A.  320. 
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revives  the  obligation  to  pay  the  principal; "  and  a  note  for  in- 
terest is  aa  effectual  as  cf^.'**  But  an  overdue  interest  coupon 
on  a  bond  is  for  this  purpose  regarded  as  a  separate  instrument, 
and  payment  of  it  will  not  interrupt  the  running  of  the  statute 
against  the  bond."  Partial  payment  of  the  principal  revives 
the  obligati(m  to  pay  the  whole  remaining  debt  including 
interest." 


§  17Q.  Partial  payment  must  be  voluntary. 

The  payment  must  be  voluntary  to  justify  the  mference 
of  a  new  promise  and  therefore  a  partial  payment  collected 
on  execution,"  or  derived  from  foreclosure  of  a  mortgage," 
or  collected  from  rents  and  profits  by  a  mortgagee  in  posses- 
sion," or  made  by  a  recdver  or  an  assignee  **  or  trustee  in 


>■  EvwB  D.  Davice,  4  A.  ft  E.  840; 
BuofieU  0.  Tu^Mr,  7  Ezoh.  27;  Wftten 
V.  TompkiiiB,  2  C.  M.  &  R.  723;  Kirk 
e.  wm^mB,  24  Fed.  437;  Ljman  c 
Warner,  113  Fed.  87,  61  C.  C.  A  73; 
BaohRMh  V.  J«wiflh  Foster  Home,  185 
Fed.  847;  New  Paddodc-Hawley  Co. 
B.  Fftyetterille,  etc..  Lumber  Co.,  207 
Fed.  786;  Taylor  v.  Perrr,  48  Ala.  240; 
Petty  V.  Qadins,  97  Ark.  217,  133 
8.  W.  832;  MacMillao  c  Cletnentti,  33 
Ind.  App.  120,  70  N.  E.  007;  Barrett  v. 
Sipp,  50  Ind.  304, 98  N.  E.  310;  Topeka 
Capital  Co.  v.  Merriam,  60  Kbob.  397, 
66  Pac.  757;  Canal  Bank  v.  Baitk  of 
Amencdon,  140  Ia.  465,  73  So.  269; 
PVyeburg  Paraonage  Fund  e.  Oagood, 
21  Me.  176;  Fisk  t>.  Stewart,  24  Minn. 
97;  Bridgeton  v.  Jonee,  34  Mo.  471; 
First  Cong.  Soc.  v.  Miller,  15  N.  H.  520; 
In  r«  Clad-B  EM.,  214  Pa.  St.  141,  63 
Atl.642. 

■"■Bennett  v.  Baird,  07  HI.  App. 
422;  Wenman  v.  Mohawk  Ins.  Co.,  13 
Wend.  267,  28  Am.  Dee.  464.  In  Iowa 
even  such  a  writtoi  obligation  is  hdd 
insuffidmt,  owing  to  the  denial  in  that 
State  of  the  effect  usually  given  to  port 
payment.  Kleis  v.  MoGrath,  127  la. 
469,  103  N.  W.  371,  69  L.  R.  A.  280, 
109  Am.  St.  Rep.  300. 


"  New  Paddock-Hawley  Co.  ».  Fay- 
etterille,  etc..  Lumber  Co.,  207  Fed. 
786,792. 

"  See  Suber  p.  Richards,  61 S.  C.  393, 
39  S.  E.  540. 

» l^ylor  K.  Hollard,  |1002|  1  K.  B. 
676;  Moffitt  v.  Carr,  48  Neb.  403,  67 
N.  W.  150,  58  Am.  St.  Rep.  606;  Le- 
furgey  v.  Harrington,  36  Nova  Sootia, 
88. 

>*  Thomas  v.  Brewer,  56  la.  227,  229, 
7  N.  W.  671;  Jacobs  v.  Calderwobd, 
4  La.  Ann.  509;  Buffinton  v.  Cham,  152 
Mass.  534,  25  N.  E.  977,  10  L.  R.  A. 
123;  Westinghouse  Co.  p.  Boyle,  126 
Mich.  677,  SO  N.  W.  130,  86  Am.  St. 
Rep.  570;  Regan  v.  Williams,  88  Mo. 
App.  577;  Moffitt  p.  Carr,  48  Neb.  403, 
07  N.  W.  150,  58  Am.  St.  Rep.  600. 

"  Adams  p.  Holden,  111  la.  64,  83 
N.  W.  468;  Shanks  p.  Louthan,  79 
Kans  363,  99  Pac.  613. 

"Bolmquist  t>.  Gilbert,  41  Col.  113, 
02  Pac.  232;  Richardson  r.  Thomas,  13 
Gray,  381,  74  Am.  Dec.  636;  Paimna 
p.  Clark,  69  Mich.  414,  26  N.  W.  656; 
Whitney  v.  Chambers,  17  Neb.  90^ 
22  N.  W.  229,  52  Am.  Rep.  398;  Rck- 
ett  p.  Leonard,  34  N.  Y.  176;  Shelby 
Nat.  Bank  v.  Hamriok,  162  N.  C.  21^ 
78  S.  E.  12;  Marienthal  p.  Moakir,  16 
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bankruptcy  "  of  the  debtor  from  the  proceeds  of  property 
in  his  hands,  or  paid  on  a  judgment  for  interest,^  or  paid  by 
a  stranger  *'  is  insufficient. 

§  176.  Partial  payment  derived  from  sale  of  collateral. 

Payments  derived  from  the  sale  of  collateral  have  given 
rise  to  some  difference  of  decision.  Doubtless  if  a  payment 
is  obtained  from  collateral  by  the  creditor  acting  in  invilum, 
there  is  no  basis  for  implyii^  a  new  promise.''  Nor  is  the 
crediting  on  the  indebtedness,  without  the  debtra-'s  authority, 
the  amount  of  a  cross-claim  due  the  latter.**  If,  however, 
the  debtor  transfers  property  to  his  creditor  with  directions 
for  its  immediate  sale,  and  for  the  application  of  the  proceeds 
cS  the  creditor's  claim,  since  it  is  said  that  the  credit  given 
for  the  proceeds  of  the  property  must  be  regarded  as  given 
with  the  assent  of  the  debtor  it  has  been  held  in  several  cases 
that  the  statute  will  begin  to  run  afresh  from  the  time  when 
credit  is  given; "  though  if  the  creditor  fails  for  more  than 


Ob.  Bt.  sea;  Kilton  p.  Providence  Tool 
Co.,  22  R.  I.  605,  620,  48  At).  1039; 
Benton  v.  Hcdlaod,  68  Vt.  533,  3  Atl. 
322.  A  contnu7  dedaian  is  Letson  v. 
Kenyon,  31  Kane.  301,  I  Pso.  562. 
Aodae«lilley e.  Foad,  [1899]  2Ch.  107, 
where  paymemt  by  a  receiver  waa  held 
Boffident  to  revive  the  debt. 

"American  Woolen  Co.  p.  Samuel- 
Bohn,  (N.  Y.  igi»),  133  N.  E.  154; 
Simpeon  v.  Tootle  &c.  Co.,  42  Old.  275, 
Ml  Fk.  448. 

"Morgan  v.  Sowlande,  L.  R.  7 
Q.B.  493. 

*'  Gallagber  v.  Whalen,  10  Ky.  L. 
Hep.  458,  9  S:  W.  39(^  701;  Miser  o. 
Kni^  63  Neb.  245,  88  N.  W.  479; 
Harper  t>.  Fairly,  63  N.  Y.  442; 
Unioa  Bank  v.  Dean,  164  N.  Y.  App. 
DiT.869, 139N.  Y.S.836.  But  under 
the  OreBOn  Statute  «4iatever  antounta 
to  part  payment,  if  made  before  the 
limitation  haa  expired,  though  not 
made  with  the  debtor's  assent,  revives 
the  debt.  Sheak  o.  WBber,  48  Ok«. 
370,  86  Pm.  376. 


n  Nimn  o.  McKnight,  79  Ark,  393, 
396,  96  S.  W.  193;  Jones  v.  Langhome, 
19  Col.  206,  34  Pac.  097;  Ferris  v.  Cur- 
tis, 53  Col.  340,  127  Pac.  236;  Good  o. 
Ehrlich,  67  Kaos.  94,  72  Pae.  545;  Wol- 
ford  0.  Cook,  71  Minn.  77,  73  N.  W. 
706,  70  Am.  St.  Rep.  315;  Atwood  c. 
Lammera,  97  Minn.  214,  106  N.  W. 
310;  Fletcher  v.  Brainerd,  75  Vt.  30(^ 
306, 55  Atl.  608.  See  also  Deaha  Bank 
&  Trust  Co.  0.  Quilling.  118  Ark.  114, 
176  8.  W.  132,  L.  R.  A.  1915  E,  794. 

**  Atchison  Ac.  R  p.  Atchison  Grain 
Co.  (Kan.),  70  Pao.  933;  Samuel  v. 
Samuel's  Adm.,  151  Ky.  235,  151  S. 
W.  676,  42  L.  R.  A.  (N.  8.)  1155; 
Freeze  ir.  Lockhard,  87  Mo.  App.  102; 
Arthur  v.  Burke,  83  Wash.  690,  145 
Pao.  974.  C/.  McKeoii  v.  Byington,  70 
Conn.  429,  39  Atl.  853;  Lawrence  v. 
Harrington,  122  N.  Y.  408,  25  N.  E. 
406,  where  the  credit  waa  made  with 
the  debtor's  authority. 

**  Haven  v.  Hathaway,  20  Me.  345; 
Porter  v.  Blood,  5  Pick.  54;  Taylor  p. 
Foster,  132  Mam. 
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a  reasonable  time  to  cany  out  the  authority  ^ven  him, 
the  debtor  cannot  be  regarded  as  giving  such  an  assent  to 
the  transaction  aa  to  imply  a  new  promise  when  the  credit 
is  made.^  It  would  be  a  mare  logical  position  to  deny  that 
in  any  case  a  renewed  right  arises  at  the  time  payment  is 
collected  by  the  creditor  from  collateral  in  his  hands,  imless 
at  least  tiie  debtor  at  the  time  of  the  sale  voluntarily  authorizes 
the  credit  or  subsequently  voluntarily  ratifies  it.**  In  any 
other  case  though  it  be  granted  that  the  debtor  originally 
authorized  the  collection,  a  new  promise  may  fairly  be  implied 
only  at  the  time  when  the  authority  was  given.  Tlie  auth(»ity 
when  once  given  could  not  subsequently  be  revoked  by  the 
debtor  had  he  wished  to  do  so,  and  there  is  nothing  from  which 
it  can  be  inferred  that  at  the  time  the  collection  was  made 
the  debtor  still  acknowledged  the  existence  of  the  debt  or 
was  willing  to  pay  it."  Where  a  third  person  under  a  revocable 
authority  is  directed  to  make  a  payment  on  behalf  of  the 


Lee,  14  Neb,  193,  15  N.  W.  345,  45 
Am.  tUp.  106;  Rowell  v.  Lewis'  Estate, 
72  Vt.  163,  47  At.  783.  See  alao  Mc- 
KeoD  v.  Byington,  70  Conn.  429,  39 
Atl.  853;  Lateon  v.  Keayon,  31  Kao. 
301, 1  Pac.  S62.  In  Boulder  Nat.  Bank 
p.  Rowland,  1  Col.  App.  468,  it  waa  held 
that  where  authority  waa  given  by  the 
debtor  to  a  third  person,  at  the  time  of 
making  a  depoeit  of  collateral,  to  sell 
the  collateral  and  apply  the  proceeds 
to  the  debt  in  case  of  the  debtor's  de- 
fault, HUch  sale  and  payment  of  pn>- 
oeeds  revived  the  indebtednesa. 

"  Good  V.  Ehrlich,  07  Kana.  94,  72 
Pac.  645;  Harper  v.  Fairley.  63  N.  Y. 
442.  Cf.  First  Nat.  Bank  v.  King,  164 
N.  C.  303,  SOS.  E.  251. 

"  Nunn  V.  McKnight,  7fl  Ark.  393, 
96  S.  W.  193;  Myera  v.  Muskegon  Imp. 
Co.,  169  Mich.  689.  13S  N.  W.  948; 
Security  Bank  u.  Finkelstdn,  76  N.  Y. 
Misc.  461, 135  N.  Y.  S.  640,  160  N.  Y. 
App.  Div.  815, 146N.  Y.  S.  5.  On  the 
other  hand,  where  the  debtor  makes  a 
voluntary  payment,  though  he  derives 
the  means  from  property  held  aa  secu- 
rity for  the  deftt  it  is  clearly  revived. 


Thus  where  plaintifi  loaned  money  to 
defendant  on  the  security  of  stock 
and  bonds  of  a  corporation,  and  de- 
fendant, as  the  interest  coupons  be- 
came due,  collected  them  from  the  com- 
pany and  sent  a  personal  check  to  the 
plaintiff  for  the  amount,  the  Statute  of 
limitations  was  tolled.  Carlson  t>. 
Dixon,  155  Wis.  63,  143  N.  W.  1064. 
"  Gowan  v.  Forster,  3  B.  &  Ad.  507; 
Brown  v.  Latham,  SS  N.  H.  30;  Smith 
V.  Ryan,  66  N,  V.  352,  23  Am.  Rep.  60; 
Brooklyn  Bank  v.  Bamaby,  197  N.  Y. 
210,  90  N.  E.  834,  27  L.  R.  A.  (N.  S.) 
843.  The  force  of  thia  reasoning  is 
shown  wheD  the  facts  in  Divine  v.  Mil- 
ler, 70  S.  Car.  226,  49  S.  E.  479,  lOB 
Am.  St.  Rep.  743,  are  ponsidered.  The 
creditor  acted  under  instructioDS  from 
the  debtor,  but  after  his  death.  The 
Statute  was  held  not  arrested.  See 
also  cases  cited  tupra,  a.  18,  in  which 
it  is  held  that  payments  by  an  assignee 
under  a  general  assignment  by  the 
debtor  do  not  revive  the  debt.  In  such 
cases  also  the  payment  when  made  is 
made  under  an  authority  originoUy 
given  by  the  debtor. 
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debtor,  time  may  well  be  counted  from  the  making  of  the 
payment,  not  from  the  giving  of  authority,*'  for  the  fact  that 
the  debtor  allowed  a  revocable  agency  to  continue  until 
payment  was  made  indicates  that  the  payment  when  made 
is  to  be  given  the  effect  of  a  voluntajy  payment  at  that 
time  by  ihe  debtor.  If,  however,  authority  given  a  third 
person  is  irrevocable,  as  that  fpven  to  a  trustee  under  a  deed 
of  trust,  the  date  of  the  authority,  not  of  its  exercise,  is  the 
time  from  which  the  statute  runs.^  Indeed  unless  the  creditor 
is  a  party  to  the  transaction,  or  the  trustee  is  in  effect  his  agent, 
the  authority  given  to  the  trustee  can  amoimt  to  no  more 
than  an  acknowledgment  to  an  unauthorized  third  person 
and  will  be  ineffectual  to  revive  the  debt  even  from  the  time 
when  the  authority  was  given.*" 

§  177.  Partial  payment  need  not  be  made  in  money. 

A  payment  to  revive  a  debt  need  not  be  made  in  money; 
since  the  giving  of  any  property,  note  or  security  as  a  partial 
payment,  warrants  the  same  inference  as  if  payment  had 
been  made  in  cash.*'  And  so  does  an  agreement  by  the  debtor 
to  appfy  the  amount  of  a  cross-claim  held  by  him  to  the 
barred  indebtedness.*' 

*  But  Bee  Mureco  v.  Ricfaardaon,  amount  lo  a  voluntary  payment  euffi- 

11008]  2  K.  B.  584.    There  a  check  in  dent  to  interrupt  the  Statute  of  limi- 

port  payment  was  given  a  debtor  on  tationa.    The  disseating  opinion  in  the 

May  10,  but  the  creditor  agreed  not  to  case  seenu  the  more  convincing, 

present  it  until  June  20.    He  preaented  **  S«e  i^ra,  {  189. 

it  on  the  latter  day  and  it  waa  paid.  "  Hart  v.  Naeh,  2  C.  M.  A  R.  237; 

The  part  payment  ae  a  revival  of  the  Sibley    e.    Lumbert,    30    Me.    2S3; 

dditor's  obligation  waa  held  to  have  Fracht  v.  McNee,  40  Kan.  1,  18  Pac. 

been  made  only  on  the  earlier  day.  025;  Wolford  v.  Cook,  71  Minn.  77, 

"  Ferria  e.  CurtiN  53  Col.  340,  127  73  N.  W.  706,  70  Am.  St  Rep.  315; 

Pac  236;  Regan  e.  Williama,  186  Mo.  Smith  p.  Ryan,  66  N.  Y.  352,  23  Am. 

too,  84  8.  W.  050,  106  Am.  St.  Rep.  R«p.  60;  McCarthy  Bros.  Co.  p.  Hana- 

600.    Cf.  Fiiet  Nat.  Bask  t>.  King,  164  kutt,  29  S.  Dak.  535,  137  N.  W.  286; 

N.  C.  303,  80  S.  E.  251,  49  L.  R.  A.  Cuthbertwn  v.  HiU,  65  Vt,  573,  27  Atl. 

(N.  S.)  3«i,  where  a  debtor,  to  secure  71;  Rowell  n.  Lewie'  Est.,  72  Vt.  163, 

his  note  left  collateral  with  a  bank  and  47  Atl.  783. 

oooetituted  the  cashier  hia  agent  on  **  Worthingtono.Qrimsditch,  7Q.  B. 

default,  to  apply  the  (uvceeds  to  the  479;  McKeon  n.  Byington,  70  Cobh. 

note.    A  sale  and  ^ipiioation  of  pro-  429,  39  Atl.  853;  Vinson  v.  E^mer,  4S 

needs  by  the  cashier,  seven  yeara  from  FU.  630,  34  So.  276;  State  Nat.  Bank  t>. 

the  date  of  the  note,   was  held  to  Harris,  96  N.  C.  118,  1  S.  E.  459; 
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1 178.  Application  of  payments  to  barred  debte. 

If  a  debtor  owes  several  debts  to  his  creditor  and  when  a 
payment  is  made  gives  no  direction,  as  to  its  application, 
the  creditor  may  apply  it  as  partial  payment  of  a  debt  barred 
by  the  Statute  of  Limitations;  hut  as  it  is  not  a  partial  pay- 
ment as  such  but  the  new  promise  implied  from  it  which  revives 
a  barred  debt,  such  an  application  by  the  creditor  without 
the  debtor's  direction  or  assent  will  not  remove  the  bar  of 
the  Statute.'*  Even  though  aU  the  debts  are  barred,  the 
application  of  the  payment  by  the  creditor  will  not  remove 
the  bar;  for  thou^  in  such  a  case  a  new  promise  by  the  debtor 
may  be  inferred,  it  does  not  identify  the  debt  to  which  it 
relates.'*  Nor  will  an  appropriation  by  the  law  without  the 
debtor's  volition  revive  a  debt."  But,  as  has  been  seen,  a 
paymrat  may  be  so  applied  by  the  creditor  as  to  renew  all 
obligations  not  already  barred."  It  seems  possible,  moreover, 
for  a  partial  payment  to  be  made  with  the  intent  manifested 
in  acts  and  circumstances  if  not  in  words  that  it  shall  be  applied 
generally  on  accomit  of  the  debtor's  total  indebtedness,  although 
that  may  be  represented  by  several  notes  or  due  on  more  than 
one  account.  If  the  part  pajTnent,  under  the  circumstances, 
involves  such  an  acknowledgment  of  the  whole  indebtedness, 

Eurekft  Ao.  Shin^e  Co.  v.  Kn&ok,  flS  held  that  the  barred  debt  is  revived  by 

Wash.  339, 163  Pac.  753.  such  an  application  of  payment  by  the 

**  Mills  V.  Fowkes,  6  Bing.  (N.  C.)  creditor.    Youoiane  tr.  Moore,  11  Ga. 

«B;  Bum  o.  Boulton,  2  C.  B.  476;  App.  66,  74  S.  E.  710;  Leach  v.  Curtin, 

Nash  V.  Hodgson,  6  DeO.  M.  &  G.  474  123  N.  C.  85,  31  S.  E.  269;  Hopper  t>. 

(i^.  Friend n.  Young,  [1807]  2  Ch.  421);  Hopper,  61  8.  C.  124,  39  S.  E.  366; 

Becker  t>.  Oliver,  111  Fed.  Rep.  672,  Ayer  t.  Hawkins,  19  Vt.  26;  Sanborn 

49  C.  C.  A.  633;  RoyBton  v.  May,  71  ir.  Cole,  63  Vt.  590,  22  Atl.  716,  U 

Ala.398;AriiuBt«adi>.  Brooke,  18  Ark.  L.  R.  A.  208;  Rowell  c.  Lewis'  Eat., 

521;  McBride  v.  Noble,  40  Col.  372,  72  Vt.  163,  47  AU.  783;  compare  Aus- 

00  Pac.  ID37;  BUke  c.  Sawyer,  83  Me.  tin  o.  McClure,  60  Vt.  453,   15  Atl. 

120,  21  Atl.  834,  12  L.  R.  A.  712,  23  161. 

Am.  St.  R«p.  762;  Pond  u.  Williams,  I  "  Anderson  v.  Nystrom,  103  Minn. 

Gray, 630;  Ramsayp.  Warner,  97  Man.  168, 114  N.  W.  742,  13  L.  B.  A.  (N.  S.) 

8;  Anderson  r.  Nystrom,   103  Minn.  1141.    But  see  om/ra,  Miller  c.  Miller, 

168, 114  N.  W.  742, 12  L.  R.  A.  (N.  8.)  169  Mo.  App.  432,  155  S.  W.  76.    The 

1141,  123  Am.  St.  Rep.  320;  Wilden  t>.  question  involved  seems  identical  with 

McAllister,  01  Mo.  App.  446,  affd.  178  that  considered,  «upra,  )  165. 

Mo.  732,  77  S.  W.  730;  Shafer  v.  Pratt,  "  Anderson     r.     Barter,     4    Oreg. 

79  N.  Y.  App.  Div.  447,  80  N.  Y.  S.  105. 

109.    In  a  few  States,  however,  it  is  **  See  gupra,  {  174. 
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all  will  be  reviTed.*'  The  balance  due  on  an  account  stated 
is  one  debt,  and  a  payment  thereon  interrapte  the  running 
of  the  statute  as  to  all  items.** 

§  179.  Conditional  promises. 

It  has  already  been  said  "  that  a  conditional  promise  to 
pay  a  debt  coupled  with  evidence  that  the  condition  has 
been  perfonned,  will  revive  the  debt.  It  may  be  said  more 
broadly,  "If  the  admission  be  conditional,  limited  or  qualified 
in  any  way  or  to  any  extent,  the  new  promise  will  have  a 
like  quality,  and  the  statute  will  operate  so  far  as  it  may  in 
view  of  the  condition,  limitation,  or  qualification.  In  case 
Gieee  is  a  condition,  the  creditor  must  show  that  it  has  been 
fulfilled  or  complied  with,  to  entitle  himself  to  the  implication 
cd  a  new  promise."  *°  A  new  promise  may  be  to  pay  "aa 
request,  or  at  a  future  time,  or  on  a  condition."  *^  Instances 
of  conditional  uid  limited  promises  may  be  foimd  in  the 
following  sections. 

As  no  immediate  liability  arises  from  a  conditional  obliga- 
tion the  statute  runs  afresh,  not  from  the  making  of  the  new 

"  WtJker  V.  Butler,  6  E.  &  B.  606;  applicfttion  of  the  monej  paid  to  either 

Pood  V.  French,  97  Me.  403,  54  AtL  of  thepromlMory  notes."  Compuethe 

D20;  Taylor  e.  Foster,  132  Mass.  30;  sUtement  in  Food  v.  Williaiu,  1  Gray, 

BraSord  tr.  Reed,  125  N.  G.  311,  34  630,   636,   quoted  with  ^proval  in 

8.  £.  443.    In  Taylor  v.  Foster,  tupra,  Kennedy  v.  Drake,  226  Mas.  303, 114 

the  court  Bud  (at  page  33) :"  But  where  N.  E.  310,  312.    "Toeffect"  therevi- 

tbe  identity  of  the  debt  sued  on  with  val  of  the  barred  debt  "the  payment 

the  debt  on  which  the  payment  ia  must  be  epecifically  made  or  directed 

made  is  eBtablished,  each  payment  will  by  the  defendant. " 

take  the  whole  debt  out  of  the  statute,  »Nunn  u.  McKnight,  70  Ark.  393, 

whether  it  is  rei«eeent«d  by  one  note  or  06  S.  W.  193.   See  also  Pond  c.  French, 

by  more  than  one  note.    For  instance,  07  Me.  403,  54  Atl.  920. 

suppooe  a  debtor  owing  a  man  three  ■*  See  lupra,  E  132. 

thousand  dollars,  evidenced  by  three  *■  Barker  v.  Heath,  74  N.  H.  270, 

notes  of  one  thousand  dollars  each,  272, 67  Atl.  222.   See  ^ao  Big  Diamond 

says  to  the  creditor,  I  owe  you  this  Milling  Co.  ei.  Chicago  Ac.  Ry.  Co., 

tiiree  thousand  doUars,  I  cannot  pay  (Minn.  1910),  171  N.  W.  799;  Mac- 

you  the  whole  debt,  but  I  now  pay  you  Diarmid  ».  Steele,  176  N.  Y.  App.  D. 

fifteen  hundred  dollars  on  account  of  313,  162  N.  Y.  S.  263,  and  cases  tn 

it.    This  is  clearly  an  acknowledgment  j  162  and  this  section,  poMint. 

of  Oae  whole  debt,  and  would  take  it  "  Rackham  f.  Marriott,  2  H.  &  N. 

oat  of  the  operation  of  the  statute  of  106.   See  to  the  same  effect  the  passage 

limitatioDH,    althou^    neither    party  quoted  from  Philips  v.  Philips,  3  Haze, 

■b9if}fl  a(  »ny  time  make  any  specific  281,  299,  in^ra,  {  106. 
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promise  but  from  the  time  when  it  was  to  be  performed,^ — thus 
on  a  new  promise  to  pay  when  the  creditor  should  make  demand, 
only  from  the  time  when  such  demand  was  made,**  and  oa. 
a  promise  to  pay  when  the  debtor  should  be  able,  only  from 
the  time  of  such  ability." 

§  180.  When  a  conditional  new  promise  needs  acceptance. 

A  debtor  may  make  an  c^er  to  compronuse  any  claim 
against  him,  and  a  new  conditional  promise  to  pay  a  debt 
will  be  such  an  oflfer  if  some  performance  or  promise  is  re- 
quested as  the  consideration  or  excbwige  for  the  debtor's 
promise.  Such  an  offer,  like  any  other  offer  to  contract,  will 
require  acceptance  according  to  its  terms  within  a  reasonable 
time  in  order  to  make  it  binding.**  On  the  other  hand,  just  as 
a  promise  where  there  is  no  antecedent  debt  may  be  conditional 
in  its  terms  without  requesting  a  perfonnance  of  Uie  condition 
or  a  counter-promise  in  return,*^  so  a  new  promise  by  a  debtor 
may  be  conditional  in  its  terms  and  yet  gratuitous,  exc^t 
for  the  antecedent  indebtedness.  In  determining  to  which 
of  these  two  classes  a  given  promise  belongs,  it  is  important 
to  consider  both  the  terms  of  the  promise,  and  all  surrounding 
circumstances.**     If  the  new  promise  by  the  debtor,  though 

**  Rankin  v.  Anderson,  24  Ky.  L.  It  wu  held  tfa&t  Utis  promise  of  the 
Bep.  647,  69  S.  W.  705.  It  will  be  guarantar'a  was  conditional  upon  the 
noticed  that  the  happening  of  this  con-  acceptSince  by  the  creditor  of  the  prop- 
dition  IB  whoQy  within  the  power  of  the  omtion  for  a  year's  extension.  So  a 
creditor,  and  the  decision  of  the  court  letto'  from  the  debtor  stating  in  sub- 
apparently  gives  him  power  to  post-  stance  that  he  is  unable  to  pay  the  note 
pone  indefinitely  the  period  of  limita-  in  question,  but  offering  to  buy  it  if  the 
Uon.    AstothiSiSeetrt/ra,  i  1S3.  holder  would  sell  it  for  some  small  sum 

*■  Tebo  D.  Robinson,  29  Hun,  243;  which  the  debtor  could  afford  to  pay 

Scott  p.  Thomtan,  104  Tenn.  547,  58  is  merely  an  offer,  and  if  unaccepted 

S.  W.  236.  doBB  not  extend  the  debtor's  liability. 

<•  Philp  V.  Hicks,  (Min.  1917),  73  Connecticut  Trust  Co.  v.  Wead,  172 

Bo.    610.  N.  Y.  407,  65  N.  E.  261,  92  Am.  St. 

"  See  supra,  {  112.  Rep.  756.     Sonaewhat  Eimilar  in  its 

"  In  Wootwine  ■>.  St<»TB,  14S  C^.  7,  facts  is  tluoop  v.  Rund,  145  Mich. 
82  Pac.  434,  113  Am.  St.  Rep.  183,  482, 108  N.  W.  1013.  In  Gray  v.  Day, 
the  debtor  requeeted  the  creditor  for  109  Me.  492,  84  At].  1073,  43  L.  R.  A. 
an  extension  of  time  for  one  year,  and  (N.  S.)  635,  a  debtor  replying  to  a  re- 
accompanied  the  request  with  a  writ-  quest  for  part  payment  to  kei^  the 
ten  promise  by  the  guarantor  to  pay  creditor's  claim  good,  replied  "I  don't 
the  note  at  the  expiration  al  the  year.  see  how  I  can  pay  fuiytiiing,  but  I  will 
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ccmditjoaal,  is  not  an  offer  there  seems  no  reason  on  principle 
irfiy  an  acceptance  should  be  required."  Nothing  is  asked 
from  the  creditor.  Like  a  new  absolute  promise,  the  new 
conditional  promise  is  a  pure  gratuity,  and  the  fact  that  it 
is  a  less  extensive  gratuity  than  it  would  have  been  if  un<»ndi- 
tional  seems  no  reason  for  denying  it  effect  accordingly  to 
its  terms.** 

§  181.  New  promise  to  pay  a  debt  in  part  or  In  instalments. 

A  promise  to  pay  a  specified  part  of  a  debt  or  to  pay  the 
debt  in  instalments  or  without  interest  or  in  any  other  way 
than  that  for  which  tiie  debtor  at  the  time  stands  bound,  if 
made  upon  condition  that  the  creditor  shall  agree  to  accept  the 
payment  in  satisfaction  of  his  claim  is  an  offer  to  c<Hnpromise, 
and  by  its  terms  conditional  on  that  agreement,  that  is,  it  is  con- 
ditional on  acceptance  by  the  creditor.  Thou^  it  may  indicate 
Uiat  the  debtor  acknowledges  a  debt  (an  offer  to  compromise 
will  not  necessarily  admit  even  this)  no  new  promise  to  pay 
can  be  inferred  except  on  the  terms  stated.  The  promise 
therefore  can  be  bindii^  only  if  the  condition  is  complied 
with.  If  the  offer  is  unaccepted  the  debtor's  liability  is 
not  extended  or  removed.*     If,  however,  the  debtor  merely 

give  ft  new  note  which  wiU  amount  to  L.  Ed.  174;  Edwards  ■>.  Batae  County, 

tiie  aune  thing  you  mentioned.    WiU  25  Fed.  436;  Duffie  v.    Phillips,  31 

jou  ]et  me  know  if  th&t  will  do?"  AI&.  £71;  Pearson  v.  Dorrington,  32 

The  creditor  refused  to  take  a  new  note  Ak.  227,  268;  Brennenun  v.  Edwards, 

unleas  at  a  higher  rate  of  interest.    The  65  Iowa,  374,   7  N.   W.  621;  Moi^ 

statute  was  held  not  tolled  I?  the  de-  cum's  Adm.  v.  Terry,  146  Ey.  146, 

fendant's  letter.    Otho-  offen  to  com-  142  S.  W.  200,  37  L.  R.  A.  (N.  8.)  886; 

promise  hdd  to  have  no  effect  unless  .Lackey  v.  MaoMurdo,  9  La.  Ann.  15 

accepted  by  the  creditor  may  be  found  (tf.  Kaha  v.  Davidson,  23  La.  Ann. 

in  BuckmBsto-  k.  Russell,  10  C.  B.  467);  Smith  v.  Eastman,  3  Gush.  36S; 

(N.  S.)  746  (an  offer  to  pay  in  annual  Weston  i>.  Hodgkins,  136  Mass.  328; 

instalmenta  if  creditor  agreed);  Caw-  Morris  v.   Hazlehuist,  30  Md.  362; 

ley  B.  Furaell,  12  C.  B.  291 ;  Andrew  t>.  Throop  v.  Russell,  145  Mich.  482,  108 

Kennedy,  4  Okl.  626,  46  Fac.  486.  N.  W.  1013;  Chambers  r.  Rubey,  47 

"  See  further,  supra,  f{  167,  158.  Mo.  99,  9  Am.  Rep.  318;  AtwDod  ». 

•  Big  Diamond  Milling  Co.  p.  Chi-  Cobum,  4  N.  H.  316;  Weare  v.  Chase, 

cago  Ac.  Ry.  Co.,  (Minn.  1919),  171  68N.H.225;Coim.TrustCo.i..  Wead, 

N.  W.  799.  172  N.  Y.  497,  65  N.  E.  281;  HarUey 

•Cawley  v.  FaraeH,  12  C.  B.  291;  o.  Requa,  17  N.  Y.  Misc.  74,  39  N.  Y.  S. 

Bttckmaster  v.  Russell,  10  C.  B.  (N.  S.)  S46;  Heston  v.  LecMiard,  69  Hun,  423, 

746;  Bell  v.  Morrison,  1  Pet.  351,  7  23  N.  Y.  S.  468;  Matter  of  NargMKB, 
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promises  to  pay  a  specified  part  of  his  ind^tedaess,  implying 
that  he  will  pay  no  more  but  making  no  request  that  Ihe  pay- 
ment shall  be  accepted  as  full  satisfaction,  or  that  any  other 
agreement  or  performance  be  made  by  the  creditor,  the  promise 
is  unconditional  and  no  acceptance  l^  the  creditor  is  necessary. " 
Again,  the  debtor's  promise  to  pay  a  barred  debt  on  a  fair  con- 
struction may  mean  simply  that  the  debtor  will  pay  part  at  once 
without  any  implication  that  he  will  not  pay  more  ultimately. 
Such  a  promise,  imleas  the  facts  warrant  the  praitive  inference 
that  the  debtor  acknowledges  the  balance  as  a  continuing  debt, 
will  not  have  the  effect  of  reviving  the  whole  debt.''  If  such  an 
inference  is  justified  the  whole  debt  will  be  revived,  though  the 
debtor's  liabiUty  for  the  renuunder  should  not  arise  until  the 

161  N.  Y.  App.  D.  663,  866, 146  N.  Y. 

a  922,  affd.  213  N.  Y.  669,  700,  107 
N.  £.  1082,  108  N.  E.  1101;  Andrew 
V.  Koinedy,  4  Okl&.  625,  46  Pm.  485; 
Wolfe  V.  Fleming,  1  Ired.  290;  Geat  tr. 
HeiakeU,  5  Rawle,  134;  Farley  ■>.  Kua- 
t«nbader,  3  Fa.  St.  118;  Reynold  Iron 
Works  0.  Mitchell  (Tex.  Civ.  App.), 
27  S.  W.  508;  Goldstein  v.  Gang  (Tex. 
Civ.  App),  32  8.  W.  185;  Aldridch 
V.  Mone,  28  Vt.  642;  Slack  o.  Norwich, 
82  Vt.  818.  In  juriadictiona  where 
it  IB  not  re<iuiat«  that  an  admiamon 
of  indebtednna  ahaD  imply  a  new 
piomiae  (see  aupra,  {  167),  in  order  to 
make  it  effective,  an  aSet  to  compro- 
nuae  eonpled  with  an  admiaedon  <A  in- 
d^tedneaa  ia  sufficient.  E^racht  d. 
MoNee,  40  Kani.  1,  18  Pac.  926;  Dis- 
ney e.  Healey,  73  Kana.  326,  85  Pac. 
287.  (Cf.  BreaDeman  v.  Edwaida,  56 
Iowa,  374,  7  N.  W.  621;  Walker  v. 
Cruikshank,  23  La.  Ann.  252;  Gr»ham 
V.  Keys,  29  Pa.  189.)  See  alao  Austin 
r.  Boatwick,  9  Conn.  496,  26  Am.  Dec. 


42. 

•*  In  StroDK  v.  Androa,  34  Dist.  Col. 
App.  278,  the  debtor  proDoised  to  pay 
small  monthly  inatalmenta  until  the 
debt  should  be  liquidated.  This  was 
held  to  prevent  the  bar  of  the  statute. 
In  Fo3t«r  B.  Smith,  52  Conn.  449,  the 
court  said;  "A  promise  to  pay  may  be 


aboolute  although  it  be  to  pay  on  time 
or  in  instalmenta."  So  in  McDonald  >. 
Grey,  29  Tex.  80,  the  court  sud:  "An 
unconditional  acknowledgment  of  a 
part  of  the  debt,  although  coupled  with 
a  deni^  of  liabiUty  for  the  remainder 
and  a  refusal  to  pay  it,  if  not  made  as 
a  qualiScatioD  of  the  admiasioii,  will 
take  BO  much  of  the  debt  as  is  acknowl- 
edged out  of  the  etatute.  The  law 
will,  imply  a  promise  to  pay  the  amoimt 
admitted  to  be  due.  It  is  not  incum- 
bent upon  the  creditor  to  show  that  ho 
haa  admitted  the  validity  of  the  objeo- 
tions  of  the  debtor  h)  that  put  of  the 
debt  which  he  repudiates,  or  to  show 
that  he  had  relinquished  his  claim  to 
it."  But  see  Wearee.  Chase,  68  N.H. 
225.  In  North  Carolina  it  is  held  that 
a  new  promise  to  be  effectual  must  be 
to  pay  the  whole  amount  "^  the  debt. 
Greenleaf  v.  Norfolk  Southern  R.  Co., 
91 N.  C.  33;  Wells  V.  Hill,  IISN.C.  900, 
24  8.  E.  771. 

"  In  Umbert  p.  Doyle,  117  Ga.  81, 
43  S.  E.  416,  where  the  debtor  wrote  to 
the  creditor  "It  will  be  impoauble  U> 
pay  you  anything  until  after  the  first 
c^  June.  I  will  send  you  a  check  for 
something  then.  Hope  to  be  aUe 
to  dear  your  account  quick"  the  debt 
was  held  not  revived. 
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bfseof  areasonaUctime.  If  an  unqualified  acknowledgment  is 
accompanied  by  a  request  to  the  creditor  to  abate  a  portion 
of  the  cUam,  this  request  will  not  prevent  the  revival  of  the 
debt;  "  nor  will  an  inquiry  as  to  what  the  debtor  will  take  in 
full  payment.**  A  promise  to  pay  a  debt  in  instalments  in- 
volves the  same  question  as  a  promise  to  pay  in  part  so  far 
as  the  question  of  acceptance  is  concerned.  If  acceptance 
is  made  or  is  unnecessary  the  debtor  becomes  liable  according 
to  the  terms  of  his  promise,  but  only  on  those  terms,  even 
tiiough  some  of  the  instalments  are  paid.^^ 

§  182.  A  new  promise  to  pay  when  a  debtor  is  able,  or  on 
other  conditions. 

'  The  effect  of  a  promise  to  pay  when  able  is  of  legal  importance 
not  eimply  with  reference  to  debts  barred  by  the  Statute 
of  Limitations,  but  in  other  cases.  Such  promises  when 
supported  by  consideration  are  generally,  though  not  univer- 
sally, upheld  and  enforced  according  to  their  natural  meaning.*" 
If  the  propriety  of  treating  the  existence  of  a  barred  debt 
as  sufficient  support  for  a  promise  is  admitted,  there  seems 
no  reason  why  such  promises  should  not  similarily  be  enforced 
when  the  Statute  of  Limitations  is  involved.  That  is,  the 
new  promise  should  bind  the  promisor  to  pay  on  the  condition, 
and  only  on  the  condition  that  he  becomes  able  to  do  so. 
This  is  the  generally  accepted  rule.**    So  a  promise  to  pay  when 

"  Will  V.  Muker,  122  Iowa,  627,  98  6  B.  A  C.  603;  Edmunda  v.  DowneB,  2 

H.  W.  487.  C.  &  M.  4G9;  Lusher  v.  HsMud,  20 

•>  Rnma^  o.  Settle's  Ert.,  120  Mioh.  T.  L.  Rep.  31,  663;  Riehudaoa  k. 

372,  79  N.  W.  679;  CrandaU  v.  Moe-  Bricker,  7  Cot.  58,  1  Pac.  433,  49  Am. 

ton,  42  N.  Y.  App.  Div.  629,  69  N.  Y.  Rep.  344;  Sedgwick  o.  Gerding,  55  Oft. 

8.  146.  264;  Boone  p.  A'Hem,  93  111.  App.  610; 

fEarle  p.  Oliver,  2  Exch.  71,  90;  Deiell  v.  Thayer,  2  Kaoa.  App.  687, 

GiUin^iam  p.  Brown,  178  Mbsb.  417, 60  44  Fao.  686;  Chlam  v.  Bamee,  101  Ky. 

N.  E.  122,  5S  L.  R.  A.  320.  See  also  310,  317,  47  8.  W.  232,  875;  Mattocks 

StnniB  r.  AndroB,  34  App.  D.  G.  278;  v.  Chadwick,  71  Me.  313;  Bjdwell  v. 

Galvi&i'.O'GonDwi,40Mant.391, 106  Rogere,  10  Alien,  438;  QUI  v.  Gibson, 

Pac.  887;  Eqmtable  Trust  Co.  ».  Mao-  226  Man.  228, 114  N.  E.  198;  Halladay 

Laire,  77  N.  Y.  Misc.  116, 136  N.  Y.  S.  r.  Weeks,  127  Mich.  363, 86  N.  W.  799, 

1022;  and  infra  {  196.  89  Am.  St.  Rep.  478;  Wilcox  tr.  Wil- 

••  Bee  infm,  {  804.  liams,  5  Nev.  206 ;  Barker  f .  Heath,  74 

••  DATiea  v.  Smith,  4  Bsp.  36;  Scales  N.   H.  270,  67  Atl.  222;  Parker  v. 

r.  hoob,  Z  Bing.  638;  Tanner  v.  Smart,  Butterworth,  46  N.  J.  L.  244,  60  Am. 


376  WILLISTON   ON   CONTEIACTB  §  183 

a  certain  estate  is  settled,"  or  a  promise  to  pay  if  on  lookii^; 
tiie  matter  up  in  his  books  the  promisor  found  that  it  had 
not  already  been  paid,**  is  given  effect  according  to  ita  tenns. 
Moreover,  since  the  creditor  first  acquires  a  new  right  of  actiOD 
when  the  time  for  performance  of  the  debtor's  prtnnise  arrives, 
it  follows  that  the  debt  is  revived  for  a  new  statutory  period 
computed  from  llie  time  when  the  promise  should  have  been 
performed,  not  from  the  time  when  it  was  made." 

§  183.  Promises  not  to  plead  the  Statute  of  Limitations. 

Either  prior  to  the  expiration  of  the  statutory  period  or 
subsequently,  a  debtor  may  promise  not  to  plead  the  Statute 
of  Limitations.  He  may  make  such  a  promise  for  sufficient 
consideration,  or  he  may  make  it  for  no  consideration.  If- 
the  promise  is  made  for  sufficient  con^deraljon  the  only 
questions  that  can  arise  are  whether  such  a  promise  is  att^^ther 
opposed  to  public  policy,  and,  if  not,  for  how  long  a  period 
the  promise  is  effective.  There  seems  no  reason  to  distinguish 
in  this  respect  between  promises  made  at  the  time  of  the 
creation  of  t^e  debt  ">  and  promises  made  subsequently,  but 

Rep.  407;  Tompkins  n.  Brown,  1  Denio,  ton,  159  Maaa.  248,  34  N.  E.  361,  the 

247;  Tebo  v.  Robinaon,  29  Hun,  243;  defendant  promised  to  pay  on  &  oei- 

Scott  t>.  Thornton,  104  Tenn.  547,  58  tiun  barred  claim  "such  amount  aa  I 

5.  W.  23S.  The  North  Carolina  court  can."  It  was  held  this  was  a  promise 
apparently  does  not  reoDgnize  the  vo-  merdy  to  pay  what  the  defendant 
Udity  of  conditional  protnisea  to  pay  could  pay  on  the  particular  day  when 
even  though  the  condition  has  hap-  the  promise  was  made,  and,  it  being 
pened.  Cooper  v.  Jonee,  128  N.  C.  40, 38  found  as  a  fact  that  on  that  day  he 

6.  E.  28.  SeealsoSimrellv.  Miller,  169  could  pay  nothing,  the  phuntiff  was 
Fa.  St.  326,  32  Atl.  S48.    A  few  de-  held  entitled  to  recover  nothing, 
dsions  holding  that  such  a  promise  is  "  Francis  v.  Rycroft,  14S  N.  Y.  App. 
in  effect  an  absolute  one,  creating  an  Div.  65,  132  N.  Y.  S.  14. 
immediate  liability  can  be  supported  •*  Thyng  r.  Huasey,  76  N.  H.  672,  79 
only  on  the  asaumption  not  now  gen-  Atl.  690. 

erally  pennieaible  that  the  mere  admia-  "Seelrvingv.  Veitcli,3M.ft  W.  M^ 

aion  of  indebtedness  revives  it.    Hor-  Re  Stock,  3  Manaon,  324;  Mattw  of 

ner  i>.  Starkey,  27  111.  13  (see  Walker  Nargonee,  161  N.  Y.  App.  Div.  563, 

V.  Freeman,  209  Dl.  17,  70  N.  E.  695,  565,  146  N.  Y.  S.  922,  atfd.  213  N.  Y. 

and  cases  cited);  Norton  ir.Shepard,  48  669,  700,  107  N.  E.  1082,  108  N.  E. 

Conn.  141,  40  Am.  Rep.  15?;  F^ist  1101;  M'bonnell  i>.  Broderick,  [18961  2 

Congl.  Society  v.  MUler,  15  N.  H.  520  I.  R.  136. 

(ovoTuled  in  Barker  o.  Heath,  74  N.  H.  "  Such  were  the  promises  in  Quick  d. 

270,  67  Atl.  222);  Cummings  v,  Gos-  Corlies,  39  N.  J.  L.  II;  State  Tnist 

sett,  19  Vt.  310.   In  Boynton  o.  Moul-  Co.  o.  Sheldon,  68  Vt.  2S9,  35  Atl.  177. 
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for  good  c(maderati<m.**  To  some  courta  it  has  seemed  that 
as  the  Statute  of  limitations  is  founded  in  part  at  least 
on  principles  of  public  policy,  and  not  simply  as  a  protection 
to  the  debtor,  the  period  of  limitation  prescribed  by  statute 
cannot  be  changed  by  contract  or  action  in  reliance  on  a  promise 
though  an  agreement  to  thb  end  subsequent  to  the  creation 
of  the  debt  if  in  writing  and  if  fiurly  to  be  conalTued  as  includ- 
ing an  admission  of  the  debt,  mif^t  have  the  same  effect  as 
a  new  promise  or  acknowledgment.**  But  more  commonly 
such  ^reements  have  been  held  valid  contracte."  If  such 
a  contract  is  valid  Emd  ordinary  principles  are  applicable 
"  the  Statute  of  Limitations  would  not  begin  to  run  upon  ^t]  so 
long  as  it  remained  unbroken,"  '*  and  since  if  the  creditor 
forbore  to  sue  indefinitely,  the  contract  not  to  plead  the  Statute 
would  never  be  tnroken,  in  effect  the  creditor  would  require 
a  perpetual  cause  of  action.  It  is  not  likely,  however,  that 
most  courts  would  accept  this  logical  consequence  of  the 
premise,  and  thereby  allow  the  creditor  a  perpetual  r^t. 
In  California,  indeed,  it  has  been  said  that  the  promise  not 
to  plead  the  Statute  is  binding  so  loi^  as  the  creditor  acts 
tqton  it,''  but  more  commonly  the  contract  is  treated  as  limited 
by  the  same  term  as  it  would  be  if  merely  a  new  promise  to 
jiay  the  debt." 

See  abo  NeweU  v.  Clark,  73  N.  H.  289,  L.  Ed.  784;  Wells,  Fargo  &  Co.  v.  En- 

ei  AU.  556.  right,  127  Cat.  669,  60  Pac.  439;  State 

«  See  cases  dted  in  tbe  following  Tnut  Co.  «.  Cochran,  130  Cal.  245,  62 

notes  in  this  section.  Pao.  466,  600;  Mann  v.  Cooper,  2  Dist. 

•>  Green  «.  Coos  Baj  Wagon  Road  Col.  App.  226;  Holman  f.  Omaha,  ete., 

Co.,  23  FM.  Rep.  67,  70;  Moxley  v.  Ry.  Bridge  Co.,  117  la.  268,  90  N.  W. 

Ragan,  10  Bosh,  166, 159, 19  Am.  R«p.  833,  62  L.  R.  A.  395,  94  Am.  St.  Rep. 

61;  Wright  V.  Gardner,  98  Ky.  464,  33  293;  Webber  v.  Williama  College,  23 

8.  W.  622,  36  S.  W.  1116;  Cairaby  v.  Pick.  302;  Bridges  p.  Stephens,  132  Mo. 

NavaiTe,  3  Ia.  362;  Crane  e>.  French,  524,  34  8.  W.  555;  Quick  e.  CorUee,  39 

38  Mi«.  503;  Shapley  ».  Abbott,  42  N.  J.  L.  11;  State  Trust  Co.  o.  Shel- 

N.  Y.  443,  452,  1  Am.  Rep.  548;  Mu-  don,  68  Vt.  269,  35  AU.  177. 

tnal  L.  Ins.  Co.  t>.  United  States  Hotd  **KeUogg  n.  Dickinson,  147  Mass. 

Co.,  82  N.  y.  Misc.  632,  644,  144  432,  435,  18  N.  E.  223;  1  L.  R.  A.  346. 

N.Y.8.476;Nuimit.  Edmieton.OTeie.  "SUte  Trust  Co.  v.  Cochran,  130 

Civ.App.662,29S.W.1115.  See  also  0^,246,253,62  1^.466,600.    See 

Hodgdon  ti.  Chase,  29  Me.  47,  32  Me.  also  Holman  v.  Om^ia,  ete.,  Ry.  & 

169.  Bridge  Co.,  117  la.  268,  90  N.  W.  833, 

*■  Watos  r.  Thanet,  2  Q.  B.  757;  62  L.  R.  A.  395,  94  Am.  St.  Rep.  293. 

Randon  ■>.  Tot^,   11  Knr.  493,   13  *•  Waters  v.  llianet,  2  Q.  B.  757; 
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S  184.  Promises  wiUiout   consideration  not  to   plead   tiie 
Statute  of  Limitations. 

A  promise  not  to  plead  the  statute  will  generally  on  a 
fair  construction  imply  a  prconise  to  pay  the  debt.  If  such 
a  promise  is  itarXy  to  be  implied,  the  debt  will  be  revived  to 
the  same  ^rtent  as  if  there  had  been  an  express  acknowledg- 
ment or  new  promise  in  tenns  to  pay  it.'^  It  is  possible,  how- 
ever, for  a  debtor  to  make  a  promise  which  fairly  construed 
means  merely  that  the  debtor  will  not  rely  on  the  defence  of  the 
Statute  of  Limitations,  but  may  take  advantage  of  any  other  de- 
fence open  to  him.  It  is  doubtful  if  such  a  promise  is  bindipg 
without  either  consideration,"  or  action  by  the  promisee  in  re- 
liance on  the  pronuse."  The  exceptional  doctrine  which  allows 
the  enforcement  of  promise  based  on  antecedent  debts  must,  it 
would  seem,  be  confined  to  promises  to  pay  the  debts  in  whole  or 
in  part.'"  Where  the  pnmiise  not  to  plead  the  statute  is  made 
prior  to  the  expiration  of  the  statutory  period,  and  the  creditor 
relyii^  on  the  promise  refrains  from  brining  action,  some 
cases  hold  the  debtor  estopped  to  plead  the  statute.^^    It  may 


Cameron  v.  Cameron,  95  Ala.  344,  10 
So.  500;  Cr&nev.  French,  38  Misa.  503; 
Bowmar  b.  Peine,  64  MisB.  99,  8  So. 
166;  Newell  v.  Clark,  73  N.  H.  289,  61 
AU.  555;  Joyner  t>.  Maaaey,  87  N.  C. 
148,  1  S.  E.  702;  Cecil  e.  Henderson, 
121  N.  C.  244,  28  S.  £.  481.  Mcin- 
tosh t.  Condron,  20  Pa.  Sup,  118.  Un- 
der thii  construction  a  promiao  not  to 
plesrd  the  Statuto  made  as  part  of  the 
original  transaction  would  not  extend 
the  obligation  beyond  the  period 
within  iriucb  it  would  have  been  eo- 
foroeable  had  there  been  no  promise  to 
waive  the  Statute.  Newdl  n.  Clark,  73 
N.  H.  289, 61  Atl.  556.  See  aiao  Mutual 
L.  I.  Co.  B.  United  States  Hot«l  Co., 
82  N.  Y.  Misc.  632,  144  N.  Y.  8. 
476.  Therefore  cases  like  Quick  p. 
Corlies,  39  N.  J.  L.  1 1,  and  State  Trust 
Co.  1..  Sheldon,  68  Vt.  259,  35  Atl.  177, 
which  allow  the  creditor  to  sue  after 
the  lapse  of  the  original  statutory  pe- 
riod are  opposed  to  the  deciaionB  pre- 
viously cited. 


•*  Gardner  u.  M'Mahon,  3  Q.  B.  661 ; 
"n^ik  V.  Weeks,  81  Me.  325,  17  Atl. 
162;  Bowmar  v.  Peine,  64  Miss.  99, 
8  So.  166;  Shapley  v.  Abbott,  42  N.  Y. 
443,  448,  1  Am.  Rep.  548;  Lowry  e. 
Dubose,  2  Bailey  (S.  C),  425;  Garden- 
hire  V.  Rogers  (Tenn.  Ch.  App.),  60 
S.  W.  616;  Jordan  v.  Jordan,  85  Tenn. 
661,  3  S.  W.  896;  Burton  v.  Stevens,  24 
Vt.  131,  58  Am.  Deo.  163;  Stearoa  v. 
Steams'  Adm.,  32  Vt.  678. 

*■  Mann  c  Cooper,  2  D.  C.  App.  220, 
238;  Warren  v.  Walker,  23  Me.  463; 
Stockett  0.  Sasscer,  8  Md.  374;  Mar- 
seilles r.  Kenton's  Exec.,  17  Pa.  238, 
24S.  See  also  Woodbam  v.  Hollis,  3 
L.  J.  K.  B.  {N.  S.)  70;  Alexanda- 
V.  Muse,  112  Tenn.  233,  79  S.  W. 
117  But  see  State,  Trust  Co.  v.  Coch- 
ran, 130  Cal.  245,  251,  62  Pac.  466, 
600. 

"  See  supra,  i  139. 

"  See  nipm,  {  143. 

"See  supra,  {139. 
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aeem  at  first  sight  that  there  is  no  greater  reason  for  apply- 
ing the  doctrine  of  estoppel  in  such  a  case  than  in  any  other 
case  where  a  promise  is  made  without  consideration  given 
or  requested,  but  with  the  knowledge  or  expectation  that 
the  promisee  will  chan^  his  position  on  the  faith  of  the 
promise; "  but  there  is  much  authority  to  indicate  that  thoi^ 
or^nal  contractual  ri^ts  cannot  be  created  by  meana  of 
such  a  promissory  estoppel,  defences  may  be  thus  effectively 
wuved  or  surrendered.'* 

§  186.  Terms  on  which  a  new  promise  revives  a  debt. 

If  the  new  promise  whether  express,  or  impUed  irom  an 
acknowledgment,  is  itself  the  cause  of  action,  tiie  indebted- 
ness should  be  extended  by  such  a  promise  for  the  period 
allowed  by  law  for  tiie  enforcement  of  simple  contracts,  and 
such  is  beheved  to  be  the  proper  rule,  unless  the  nattu^  con- 
struction of  a  statute  governing  the  matter  leads  to  a  dif- 
ferent result.'*  Largely  because  of  the  construction  put  upon 
particular  statutes,  there  are  decisions  which  hold  that  the 
new  promise  operates  to  set  aside  the  defence  of  the  Statute, 
and  to  allow  the  enforcement  of  the  claim  during  a  new  period 
equal  to  that  allowed  by  law  for  the  enforcement  of  the  ori^nal 
indebtedness.  Under  this  view,  if  the  Statute  allows  ten 
years  for  the  enforcement  of  a  note,  a  new  promise  starts 
a  new  period  of  ten  years,  although  the  period  allowed  for 
the  enforcement  of  simple  contract  obUgations  is  shorter.'* 
A  somewhat  analogous  question  is  whether  the  terms  of  the 

"  See  lupro,  i  138.  41  S.  W.  309;  Waltemw  v.  Schnidc's 

"  See  iMfra,  S  689.  Est.,  102  Mo.  App.  133,  76  S.  W.  1063; 

"  McCormick  v.  Brown,  36  Cal.  IS(^  McSween  t>.  Windham,  104  S.  Car.  508, 

96  Am.  Dec.  170;  Boukofdiy  v.  Powers,  89  S.  E.  500.    la  Enright  o,  Griffith, 

1  Utah,  333;  Gruenberg  p.  Buhring,  5  (Wis.  1919),  172  N.  W.  156,  a  husband 

Utah,  414,  16  Pac,  4S6.  had  made  part  payment  to  hia  wife  on 

"^ubee  D.  Seotnan,  49  Iowa,  95;  a  note  he  fa&d  given  her  before  m&rriage. 

Baylue  u.  Street,  61  Iowa,  627, 2  N.  W.  The  court  held  that  the  implied  prom- 

437;  Briabin  e.  Farmer,  16  Minn.  2IS,  ise  did  not  create  a  new  cODtract  be- 

219;  Gailer  v.  Griimel,  2  Aiken,  349  tween  buaband  and  wife  on  which  iin- 

Ciudgment) ;  Bradley  v.  Briggs,  22  Vt.  der  the  local  etatute  time  would  not 

95  (judgmuit).     This  result  seems  to  run,  but  merely  extended  the  statutory 

have  been  reached  without  diecussion  period  on  the  original  debt. 
in  Abner  v.  York,  19  Ky.  L.  Rep.  S43, 
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old  obligatiou  are  revived;  as,  for  instance,  the  rate  of  interest 
fixed  in  the  original  obligation.  It  has  been  held  that  by 
implication  the  new  promise  adopts  the  terms  of  the  old;  ^ 
but  if  the  new  promise  should  state  a  different  rate,  it  would 
be  controUii^."  A  mere  acknowledgment  under  seal  of  a  sim- 
ple contract  debt  will  not  operate  as  a  new  sealed  promise, 
and  will  at  most  revive  the  debt  for  the  statutory  period  ap- 
plicable to  simple  contracts." 

^      §  186.  A  new  promise  cannot  revive  liabill^  in  tort. 

^'  As  the  remedy  of  assumpsit  was  extended  to  cover  cases  where 
y/'  originally  debt  would  have  been  the  appropriate  remedy," 
n*  and  as  no  attempt  was  made  to  extend  the  remedy  of  assumpsit 

^  to  promises  express  or  implied  to  pay  for  rights  of  action 

in  tort,  except  on  the  theory  of  waiver  of  tort,  it  is  natural 
that  where  the  Statute  of  Limitations  was  in  question  the 
same  line  should  have  been  drawn.  Just  as  a  promise  to 
pay  for  a  tort  would  not  have  been  regarded  in  the  seventeenth 
centiiry  as  sufficient  to  enable  the  pluntiff  to  get  redress  in 
assumpsit,  so  later  if  the  Statute  of  limitations  had  barred 
an  action  for  a  tort,  the  English  court  denied  effect  to  the 
promise."*  And  the  same  doctrine  has  been  con^tently  fol- 
lowed in  the  United  StatesffP  If,  however,  a  tort  feasor  has 
become  liable  on  principles  of  quasi-contract  to  pay  for  a 
benefit  whidi  he  has  tortiously  acquired,  a  new  promise  may 
revive  his  liability  on  this  quasi-contractual  debt,  which  m^t 
have  been  enforced  at  common-law  in  an  action  of  indebitatus 

"Buckinghain  v.  Orr,  6  Col.  587;         "  Goodwyne.Goodwyn,  16Ga.  114; 

Sennott  v.  Horner,  30  lU.  429.    See  also  NclaoD  tr.  PetteraoD,  229  HI.  240,  82 

Abner  u.  York,  19  Ky.  L.  Rep.  643,  41  N.   E.   229;   Peteraon   n.   Breitag,   88 

8.  W.  309;  Mowiy  ».  Saunders,  33  R.  I.  Iowa,  418,  65  N.  W.  80;  Holtham  t.. 

45,  80  Atl.  421;  Suber  a.  Richaide,  61  Detroit,  136  Mich.  17,  98  N.  W.  764; 

S.  C.  393,  39  a  E.  540.  G&Ui«her  v.  HolliDgaworth,  3  H.  A 

'^  See  tapra,  {£  181,  182.  McH.    122;    Braad   f.   Lon^treet,    1 

n  Harding  v.  Covell,  217  Man.  120,  South  (4  N.  J.  L.),  325,  328;  Oothout 

104  N.  E.  452.  p.  Tfiompson,  20  Johns.  277;  Reilly  v. 

"See  aupra,  {  143.  Sabater,  26  N.  Y.  Civ.  Proc.  Rep.  34, 

."  This  was  bo  held  in  Hurst  v.  Par-  43  N.  Y.  8.  383;  Annatronfi  v.  Levan, 

ker,  1  B.  &  Aid.  92.    See  also  Tanner  109  Pa.  177, 1  Atl.  20lT^vant  ir.  Street, 

V.  Smart,  6  B.  <t  C.  603,  605;  Gibbons  1    Brev.   228;   Ott  «.    Whitworth,   S 

V.  McCaslaJid,  1  B.  &  Aid.  690;  Short  Humph.  494. 

V.  McCarthy,  3  B.  A  Aid.  626. 
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assump^t.*'  It  has  been  held  also  that  a  new  promise  made 
before  the  Statute  has  run  on  a  liability  in  tort,  may  estop 
the  defendant  to  plead  the  Statute  when  subsequently  sued 
for  the  tort,  if  the  plaintiff  relying  on  the  promise  has  delayed 
in  brii^i^  his  action  until  after  the  Statute  of  Limitations 
has  run,**  but  there  are  decisions  opposed  in  principle,  which 
hold  that  a  new  promise  to  pay  a  debt,  ineffectual  as  a  promise, 
cannot  be  effective  as  an  estoppel.*^  The  propriety  of  treating 
such  a  new  promise  as  enforceable  for  a  new  statutory  period 
according  to  its  terms  must  depend  upon  whether  such  a 
promissory  estoppel  as  exists  in  the  case  is  to  be  generally 
accepted  as  a  substitute  for  consideration  or  at  least  to  support 
any  prtonise  to  surrender  a  right.""  But  on  weU-settled  princi- 
ples of  Wfuver  "  the  defendant  should  not  be  allowed  to  assert 
his  defence  until  the  plaintiff  has  had  a  reasonable  time  to  sue 
after  the  promises  or  representations  'of  the  defendant  have 
ceased  to  justify  delay.  On  this  view  a  new  promise  to  satisfy 
a  liability  in  tort  would  justify  a  reasonable  prolongation  of  the 
plaintiff's  right,  but  not  like  a  new  promise  to  pay  a  debt,  for 
the  whole  of  a  new  statutory  period.^ 

■*  Hony  II.  Hony,  1  Sim.  &  Stu.  568;  dies  for  the  purpose  of  making  inquiry 

Moeeso.  Taylor, 6 MftckeyCD.C),  256.  into  the  merits  of  a  disputed  claim,  or 

llieae  cases  involved  the  queation  of  for  the  purpOHe  of  effecting  an  adjuBt' 

liability  on  new  promises  to  pay  the  ment  thereof,  or  in  order  to  await  the 

proceeds  of  converted  goods.  result    of    negotiations    in    reference 

"  Huhnan  i>.  Omaha,  etc.,  Ry.  &  thereto,  advant^e  should  not  be  taken 

&idge  Co.,  117  Iowa,  2m,  90  M,  W.  of  the  Statute  of  Limiutions  in  respect 

833,  62  L.  R.  A.  395,  94  Am.  St.  Rep.  to  the  time  employed  for  auch  purpose; 

293;  Rraackowaky  v.  Board  of  Water  but  a  party  should  not  be  ^kiwed  to 

CcHmniaaioaera,    122    Mich.    613,    81  trust  too  long  to  the  anticipated  out- 

N.  W.  &S1;  Armstrong  i>.  Levaa,  109  come  of  such  proceediogs  and  until 

Pa.  177,  lAtl.  201,  andeeeaupra,  S  139.  his  ri^t  to  legal  remedies  has  been 

**  Green  e.  Cooa  Bay  Wagon  Road  lost  by  lapse  of  time.    East  India  Co. 

Co.,  23  Fed.  67;  Mann  v.  Cooper,  2  v.  Paul,  7  Moore's  Priv.  Counc.  Gas. 

D.  C.  App.  226,  238;  I«ngdon  r.  Doud,  85;Goodenv.  AmoekeagFirelDsunmce 

10  Allen,  433;  Shapley  v.  Abbott,  42  Co.,  20  N.  H.  73;  Amy  v.  Watertown, 

N.  Y.  443,  1  Am.  Rep.  548.  130  U.  S.  320, 32  L.  Ed.  953,  9  Sup.  Ct. 

»  See  JTupra,  S  139.  537;  Randon  v.  Toby,  U  How,  493,  13 

■  See  Wra,  SS  679,  889.  L.  Ed.  784;  Gaylord  v.  VanLoan,  15 

"  In  Ennis  v.  Pullman  I^lace-Car  Wend.  308;  Utica  Ins.  Co.  v.  Bkxtd- 

Co.,  166  111.  161, 46  N.  E.  439,  the  court  good,  4  Wend.  652;  Shapley  v.  Abbott, 

aud: — "Where  the  parties  expressly  42N.  Y.  443, 1  Am.  Rep.  548;  Cranei). 

agree  together  to  suspend  legal  reme-  French,  38  Misa.  503." 
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§  187.  Whetiier  a  new  promise  can  rerire  a  liability  on  a 
specialQr. 

The  early  law  never  went  so  far  as  to  hold  that  a  subsequent 
promise  to  perfonn  an  obligation  under  seal  could  be  enforced 
in  the  action  of  assumpsit.  Even  if  the  sealed  instrument 
bound  the  m^er  to  pay  a  liquidated  sum  of  money,  the 
remedy  was  solely  on  the  bond.  Accordingly  if  the  early  law 
is  logically  followed  effect  will  be  denied  to  a  new  promise  to 
pay  a  bond  debt.  This  seems  to  have  been  the  law  of  England," 
until  express  statutory  provision  was  made  for  reviving  barred 
specialties  by  a  new  promise  in  writing; "  and  in  the  United 
States  there  is  authority  to  the  same  effect.*"  Some  decisions, 
however,  allow  action  on  such  a  promise,"  or  upon  the  barred 
bond,  treating  the  new  promise  as  a  rebuttal  of  a  defence 
baaed  on  the  Statute;  **  and  similarly  an  admission,**  or  part 
payment,'*  has  been  held  effective.  If  the  effect  of  a  seal 
at  conuuon  law  is  done  away  with  by  statute,  the  reason  for 
making  a  distinction  between  a  new  promise  to  pay  a  bond 
debt  uid  a  simple  contract  debt  ceases.  The  same  reasoning 
that  is  appUcable  to  new  pronuses  to  pay  bond  debts  is  also 
^plicable  to  new  promises  to  pay  judgment  debte.  Such 
new  promises  are  generalty  ineffectual;*^  but  the  contrary 
has  also  been  held;  **  and  in  some  jurisdictions  it  is  ex- 

>  Tanner  t>.  Smut,  6  B.  ft  C.  603,  **  Buley  v.  Butlra,  138  Ala.  163,  36 

605.  So.  Ill;  Armistead  v.  Brooke,  18  Aric 

"  3  and  4  Wm.  IV,  c.  42,  Sec.  6.  621;  Craig  d.  CaUawar  County  Court, 

Moodie  ■>.  Bannister,  4  Drewiy,  432.  12  Mo.  94;  HHjrtman  u.  Sharp,  51  Mo. 

"Crawford  t>.  Childrw,  1  Ala.  482;  29;  Moore  v.  Goodwin,  IQO  N.  C.  218, 

Toothaker  v.  Boulder,  13  Colo.  219,  13  8.  £.  772;Mooree.  Beaman,  111  N. 

22  Fac.  468.  C.  328,  18  S.  £.  177. 

M  Young  V.  Mackall,  3  Md.  Ch.  39S;  •■  See  Tanner  v.  Smart,  6  B.  A  C. 

Fdty  p.  Young,  18  Md.  163;  St  Mark's  «J3,  605;  Harper  p.  Daniels,  211  Fed. 

Church  V.  MlUer,  99  Md.  23,  67  Atl.  67, 129  C.  C.  A.  242;  NibUck  p.  Good- 

644.     (The  new  promise  wu  held  ef-  man,  67  Ind.  174;  Brooks  v.  Pmton, 

feotive for Bix yean.)  106  Md.  693,  68  Atl.  294;  Berkaon  o. 

*•  Carll  V.  Hart,  15  Barb.  666;  Oailer  Cox,  73  Miss.  339,  IS  So.  934,  56  Am. 

p.  Grinnel,  2  Aiken,  349.  St.  Bep.  53g;Taylarp.Spivey,  11  Ired. 

•■  TiUett  II.   Commonwealth,   9  B.  427;  Hu^es  p.  Boone,  114  N.  C.  54, 

Mon.  438.    But  in  Maryland  nothing  19  S.  E.  63. 

less  than  an  express  promise,  made  after  "Canihore  o.  Huyck,  6  Barb.  583; 

the  statute  has  barred  the  remedy  on  Boukofsky  n.  Powers,  1  Utab,  333;  01- 

the  bond,  is  effective.    Brooks  v.  Pres-  cott  v.  Scales,  3  Vt.  173,  21  Am.  Deo. 

ton,  106  Md.  693,  706,  68  AU.  294.  685. 
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pKfisly  provided  l^  Statute  that  the  new  promise  shall  be 
effectual." 

§  188.  Whetiker  a  nev  promise  can  revive  an  unliquidated 
contractual  obligation. 

It  IB  frequently  said  that  a  new  pronuse  can  revive  a  right  of 
action  in  assumpsit,  without  distinguishing  between  indebitatus 
assumpsit  on  the  one  hand  and  special  assiunpsit  to  recover 
damages  on  the  other;  **  but  the  uial<^y  on  which  the  r^t 
to  enforce  a  new  promise  to  pay  a  barred  debt  must  be  rested  •• 
would  seem  to  require  the  existence  of  a  previous  debt  as 
distinguished  from  a  liability  in  damages  for  breach  of  a  promise 
to  do  scHnething  other  than  make  payment  of  money;  and 
this  view  finds  support  in  the  decisions.'  The  common- 
law  recognized  dd^ts  for  chattels  *  and  there  seems,  therefore, 
no  reason  why  such  debts  should  not  be  revived  in  the  same 
way  as  debts  for  money.'  Though  it  is  only  debts  which  can 
be  revived  by  new  promises,  the  debt  need  not  be  liquidated.* 
A  new  promise  to  pay  such  a  debt,  whatever  its  amount  may 
be  found  to  be,  is  generally  held  sufficient  if  the  obligation 

*'  Naugler  v,  Jenldne,  32  Nova  Soo-  notes  payable  in  lumber  were  reTived 

tia,    333.  by  partial  delivery  of  the  lumber. 

"This   waa    stated    in    Taaner   ».  •  Though  in  the  action  of  debt  it  waa 
Smart,  6  B.  ft  C.  603,  605;  A'Court  v.  requisite   that  the    claim  should   be 
Cross,  3  Bing.  329,  331;  Goodwyn  v.  Uquidated  {see  tupra,    {  II),  in  sub- 
Goodwyn,  16  Ga.  114;  Ric«  v.  Wilder,  stance  the  rights  enforced  under  counts 
4  N.  H.  336;  Exeter  Bank  v.  Sullivan,  on  quantum  merwU  and  guanbtm  vaUbal 
6  N.  H.  124,  (which  were  permitted  about  the  be- 
"See  «upra,    \  180.  pnning  of  the  seventeenth  century) 
'  Boydell  V.  Drummond,  2  Camp,  were  anal<%ous  to  liquidated  elaimg  in 
*  157;  Whitehead  v.  Howard,  2  B.  ft  B.  debt;  and  a  plaintiff  was  abo  soon  al- 
372;WetzeUti.BuMard,llWheat.309;  lowed  to  recover,  under  an  tntfebtloltu 
Osment  v.  Mastin,  23  Vict.  L.  Hep.  359.  count  which  alleged  a  debt  of  a  spedfio 
But  in  Stroud  r.  Commiasioners,  157  amount,  any  leaser  sum  which  might  be 
IE.  App.  427,  a  new  promise  to  fulfil  due  to  him  even  though  that  sum  were 
an  obligation  to  repair  a  bridge  was  unUquidated.     llie  plaintiff  declared 
held  to  toll  the  statute,  and  in  Wade  v.  that  the  defendant  was  indebted  to 
Barlow,  99  Miss.  33,  64  So.  662,  a  cov-  him  in  a  stated  sum  laiie  enough  to  in- 
enant  of  warranty  was  hdd  supported  elude  any  possible  recovery,  "and  be- 
by  a  previous  aimilar  warranty,  in  re-  log  indebted,  promised  to   pay  the 
newal  of  which  it  was  given.  sum."    He  was  then  allowed  to  recover 
'See  ntpra.  111.  whatever    unliquidated    amount    to 
*  In  Clapp  V.  lugetsol,  11  Me.  83,  which  he  could  prove  himself  entitled. 
2  Wm.  Saunders,  122  a,  notes  (2),  (3). 
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of  which  the  promisor  speaks  is  clearly  identified.'  But  in 
a  few  jmisdictions,  however  indefensible  the  distinction  may 
be,  it  is  said  that  the  amount  of  the  indebtedness  must  be 
defined  by  the  new  promise  eitho*  in  terms  or  by  reference 
to  some  paper  which  either  states  the  amoiint  or  furnishes 
data  for  its  computation;  so  that  it  shall  not  be  necessary 
to  have  the  amount  due  determined  by  a  jury.'  Whether  all 
the  jurisdictions  which  state  this  as  a  requironent  would 
literally  and  uniformly  enforce  it  where  the  indebtedness 
though  not  fixed  in  amoimt  was  clearly  identified  and  the 
promise  to  pay  was  positive  may  be  doubted. 


§  189.  To  whom  a  new  promise  must  be  made. 

It  is  generally  held  that  a  new  promise  to  be  ^ective  must 
be  made  to  the  creditor  himself  or  to  his  authorized  agent.' 


•CoUedge  v.  Horn,  3  Bing.  119; 
G&rdner  v.  M'M&hon,  3  Q.  B.  661; 
Lechmere  v.  Fletchtv,  1  C.  A  M.  623; 
Dickenson  d.  Hatfidd,  S  C.  &  P.  46; 
Chnlyn  o.  Dalby,  4  Y.  A  C.  238;  Sid- 
well  V.  MasOD,  2  H.  &  N.  306;  Coaway's 
Ex.  r.  Reybuni's  Ex.,  22  Ark.  290; 
Cook  p.  Martin,  29  Conn.  63;  Schmidt 
tr.  Pfau,  114  lU.  494,  2  N.  E.  522; 
O'Hara  o.  Mundiy,  196  lU.  599,  63 
N.  E.  1081;  Neish  t>.  Gaimon,  198  111. 
219,  64  N.  E.  1000;  Dinsmore  n.  Dina- 
more,  21  Me.  433;  Shipley  v.  Bhilling, 
66  Md.  SfiS,  8  Atl.  355;  Hardy  V.  Hardy, 
79  Md.  9,  28  Atl.  887;  Barnard  t.  Bar- 
tholomew, 22  Pick.  291;  Eastman  v. 
Walker,  6  N.  H.  367;  Long  v.  Oxford, 
104  N.  C.  408,  10  S.  E.  625;  Broddie  v. 
Johnson,  1  Sneed,  4ft4, 468;  Thompson 
V.  French,  10  Yerg.  4S2. 

*  Bell  V.  Morrison,  1  Pet.  351,  366, 
7  L.  Ed.  174;  Pollak  v.  Billing,  131  Ala. 
519,  32  So.  639;  Rii^o  v.  Brooks,  26 
Ark.  540;  Outwatere  u.  Brownlee,  22 
Cal.  App.  635,  135  Pac.  300;  Mask 
V.  Philler,  32  Miss.  237;  Cohen  v. 
Diamond,  74  N.  Y.  Misc.  444,  132 
N.  Y.  S.  355;  Huff  v.  Richaidson,  19 
Fa.  388;  MiUer  v.  Bascbore,  83  Pa. 
366,  24  Am.  flep.  187;  Simrell  v.  Mil- 


ler, 169  Pa.  326,  32  Atl.  S48;  Ward  if. 
Jack,  ira  Pa.  416,  33  AU.  577;  Roeen- 
crance  c  Johnson,  191  Pa.  520,  43  Atl. 
360.  See  also  Sutton  a.  Burruas,  9 
Leigh,  381,  33  Am.  Deo.  246. 

In  Stiles  t>.  Laurel  Fork  Oil  Co.,  47 
W.  Va.  838,  the  headnote  states  a 
new  promise  must  be  "of  a  precise 
sum."  In  fact  the  opinion  of  the  court 
gives  no  warrant  for  this  part  of  the 
headnote.  Nevertheless  it  is  quoted 
as  an  accucate  statement  of  the  law  in 
Holley's  Eir.  v.  Curry,  68  W.  Va.  70, 
61  S.  E.  135,  112  Am.  St.  Rep.  944. 

'  In  the  following  oases  promises  or 
acknowledgments  made  to  an  agent 
of  the  creditor  were  held  sufBcient: 
Evans  o.  Daviw,  4  A.  ft  E.  840;  O'Hara 
».  Murphy,  196  Ul.  599,  63  N.  E.  1081 ; 
Weti  V.  Greffe,  71  lU.  App.  313;  Mil- 
ler t>.  McDowell,  69  Kana.  453,  77  Pac. 
101;  Yarbrough  v.  Gilland,  77  Miss. 
139,  24  So.  170;  Msstin  v.  Brahnam,  86 
Mo.  643;  Kirby  e.  Mills,  78  N.  C.  124, 
24  Am.  Rep.  460;  Emerson  i;.  Miller, 
27  Pa.  278;  CrisweU  v.  Criswell,  56 
Pa.  130;  Wamock  v.  Itawis,  38  Wash. 
144,  80  Pac.  297.  Proof  of  the  agent's 
authority  must  be  made  in  order  to 
make  a  new  promise,  to  one  who  is 
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An  admisedon  or  promise  to  a  strainer  is  ineffectual.*  fiut 
if  a  promise  is  made  to  a  third  person  with  the  intention  that 
it  ataJl  be  communicated  to  the  creditor,  and  the  communica- 
lion  takes  place,  the  new  promise  ia  binding.*  In  a  few  juris- 
dictions in  view  of  the  esceptional  rule  there  prevailing  that 
an  admisfflon  of  indebtedness  though  not  constituting  a  new 
promise  is  sufBcient  it  is  held  that  an  admission  to  a  stranger 
enables  the  creditor  to  recover,  ^ce  the  continued  existence 
of  the  debt  is  tho^by  proved.^"    An  admission  cont^ed  in 


claimed  to  be  the  creditor's  agent,  ad- 
miaaible  in  erideiice.  Bahny  v.  Levy, 
236  Pa.  348, 84  AU.  836.  InMcKiimey 
V.  Snyder,  78  Pa.  497,  the  court  stated 
as  a  requisite  that  the  debtor  "must  be 
aware  of  the  agency  at  the  time  of  the 
promise."  No  such  severe  require- 
ment seems  generally  made. 

'Tanner  v.  Smart,  6  B.  &  C.  603; 
Stamford,  etc..  Banking  Co.  p.  Smith, 
II892]  1  Q.  B.  765  (but  under  the  Eng- 
lish statute  for  reviving  obligations 
under  seal  an  acknowledgment  to  a 
stranger  has  been  held  sufficient.  Moo- 
die  V.  Bannister,  4  Drewry,  432) ;  Fort 
Soott  ff.  Hickman,  112  U.  S.  ISO,  161, 
28  L.  Ed.  636,  6  Sup.  Ct.  Rep.  56; 
Ringo  v.  Brooks,  26  Ark.  640',  Rounth- 
waite  tr.  Rounthwaite  (Cal.),  68  Pac. 
304;  Biddd  v.  Briuolara,  64  CaL  364, 
30  Pac  606;  Pierce  v.  Merrill,  128  Cal. 
473,  61  Pac.  67,  79  Am.  St.  Rep.  63; 
Cunkle  o.  Heald,  6  Mackey,  485;  Col- 
lar E>.  Patteraon,  137  111.  403,  27  N.  E. 
604;  Albers  Commission  Co.  e.  Senel, 
87  HI.  App.  378  (a0d.  in  193  lU.  153, 61 
N-  E.  1076);  Niblack  o.  Goodman,  67 
Ind.  174;  Sibert  v.  Wikler,  16  Kans. 
176,  22  Am.  Rep.  280;  Clawson  v.  Mc- 
Cunea  Adm.,  20  Kan.  337;  Proctor  v. 
BeU's  Adm'r,  97  Ky.  68,  16  Ky.  L. 
Rep.  823, 30  S.  W.  IS ;  Davis  i>.  Strange, 
156  Ky.  420, 161  S.  W.  217;  Cape  Gir- 
ardeau County  V.  Harbison,  58  Mo.  90; 
Williamson  v.  Williamson,  50  Mo.  App. 
194;  Swinley  o.  Force,  78  N.  J.  Eq.  52, 
78  Atl.  249;  Wakeman  v.  Sherman,  9 
N.  Y.  85;  In  re  Kendrick,  107  N.  Y, 


104,  13  N.  E.  762;  Huasey  v.  Kirkman, 
95  N.  C.  63;  Spangler  v.  Spangler,  122 
Pa.  St.  358,  15  Ad.  436,  6  Am.  St.  Rep. 
114  (^.  Cniman  v.  StuU,  119  Pa.  61, 
12  Atl.  812);  Parker  v.  Remington,  IS 
R.  I.  300,  3  Atl.  690,  2  Am.  St.  Rep. 
897;  Robbins  «.  Farley,  2  Strobh.  348; 
MaxweU  v.  Reilly,  11  Lea,  307;  Rogers 
V.  Quinn,  L.  R.  28  Ir.  136;  Wateoo  Mfg. 
Co.  V.  Sample,  12  Manitoba,  373;  Col- 
quhoun  V.  Murray,  26  Ont.  App.  204. 

'Strong  ti.  Andros,  34  Dist.  Col. 
App.  278;  O'Hara  v.  Murphy,  166  111. 
696,  63  N.  E.  1081;  MiUer  v.  Teeter, 
53  N.  J.  Eq.  262,  31  Atl.  394,  DeFreeet 
V.  Warner,  98  N.  Y.  217,  50  Am.  Bep. 
657;  Fuqua  v.  Dinwiddie,  6  Lea,  645. 
In  Big  Diamond  Milling  Co.  v.  Chicago 
Ac.  Ry.  Co.,  (Minn.  1919),  171  N.  W. 
799,  a  printed  statem^it  issued  by  a 
number  of  railroads  "to  the  public'' 
to  the  effect  that  the  lailroada  would 
pay  all  properly  supported  claims  of  a 
certain  claai,  was  held  to  extend  the 
statutory  period  in  favor  of  the  indi- 
vidual claimant  who  brought  suit.  See 
also  Belcher  p.  Taooma  Eastern  R. 
Co.,  99  Wash.  34,  168  Pac  782. 

">  St.  John  V.  Garrow,  4  Port.  223,  29 
Am.  Dec.  280;  Smith  v.  Campbell,  5 
Harr.  380;  Doran  v.  Doran,  145  la.  122, 
123  N.  W.  666,  25  L.  R.  A.  (N.  S.)  805; 
Uti  V.  Uti,  34  La.  Ann.  752;  Peavy 
V.  Brown,  22  Me.  100;  Stewart  v.  G&r- 
rett,  65  Md.  392,  5  Atl.  324,  57  Am. 
Rep.  333;  Whitney  e.  Bigelow,  4  Pick. 
110;  Titus  V.  Ash,  24  N.  H.  319;  Mink- 
ler  V.  MinUer,  16  Vt.  193. 
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au  undelivered  'writing  still  more  clearly  thui  an  acknovledg- 
ment  to  a  strainer  is  insufficient."  A  promise  to  a  l^al 
representative  of  the  creditor  as  an  executor  or  administrator 
is,  however,  sufficient,"  or  to  one  not  yet  adnunistrator,  but 
subsequently  appointed.^*  And  so  is  a  promise  to  one  bene- 
ficially interested  in  the  chum  as  inheritor,'*  or  as  assignee  of  a 
note,"  or  of  a  non-negotiable  chose  in  action."  It  has  even 
been  held  that  the  holder  of  a  negotiable  note  may  recover  on  a 
promise  made  to  another  who  was  at  the  time  holder  of  the 
note."  But  a  new  promise  or  partial  payment  made  to  a  payee 
or  other  holder,  after  he  has  transferred  all  interest  in  the  instru- 
ment, xmless  made  to  him  as  agent  for  the  subsequent  holder 
cannot  avail  the  latter.''  If  the  transfer  by  him  is  merely 
as  collateral  security,  however,  a  new  promise  to  the  original 
payee  has  been  upheld." 


11  JackaoQ  v.  Ogg,  5  JuriBt  (N.  S.), 
976;Meniamt).  Leonard,  6Cuah.  ISI; 
Allen  V.  Collins,  70  Mo.  138,  36  Am. 
Sep.  416;  Heaton  v.  Leonard,  69  Hun, 
423.  Compare  Rogera  v.  Southern,  4 
Baxter,  67, 

"  ParreU  v.  Palmer,  36  Cal.  187;  Re 
Sullenberger,  72  Cal.  649,  14  Pac.  513; 
Felty  0.  Young,  18  Md.  163;  TTiomp- 
son  V.  Richardson  (Mo.),  19fi  S.  W. 
1039;  HiU  u.  Hill,  51  S.  C.  134,  28  S.  E. 
308.  In  Clark  v.  Hooper,  10  Ring.  480, 
a  promise  to  one  acting  as  adminiBtra- 
toi  but  not  legally  appointed,  was  held 
sufficient.  See  also  Stamford  Banking 
Co.  V.  Smith,  [1892]  1 Q,  B.  765;  Spring 
e>.  Perkins,  156  Mich.  327;  Croman  n. 
BtuU,  119  Pa.  91,  12  Atl.  812. 

"  Bodger  V.  AnA,  10  Ex.  333;  Baker 
e.  Blaker,  56  L.  T.  (N.  S.)  723;  Rob- 
ertson f.  Burrill,  22  Ont.  App.  356. 
But  see  Kisler  e.  Sanders,  40  Ind. 
78. 

"Hodnett  «.  Gault,  64  N.  Y.  App. 
Div.  163,  71  N.  Y.  8.  831;  Ctoman  v. 
Stull,  119  Pa.  SI,  12  Atl.  812;  Peteni 
V.  Rothermel,  30  Fa.  Sup.  281;  Draw- 
baugb  V.  Drawbaugh,  7  Pa.  Sup.  349, 
361.    But  see  Viaher  ».  Wilbur,  5  Cal. 


App.  662,  673,  90  Pac.  1066,  91  Pac. 
412. 

"  McBrayer  t>.  Mills,  62  S.  Car.  36, 
39  S.  E.  788. 

u  Lamar  v.  Manro,  10  Gill  &  3. 
60. 

n  McRae  v.  Kennon,  1  Ala.  295,  34 
Am.  Dec.  777;  Bird  r.  Adams,  7  Ga. 
605;  Little  t>.  Blont,  9  Piek.  488;  Way 
r,  Sperry,  6  Gush.  238,  S2  Am.  Dec.  779; 
Soulden  d.  VanRensseUer,  9  Wend.  293. 
But  see  contra  Thompson  o.  Gilreath, 
3Jan»L.493.  See  also  White  v.  Gush- 
ing, 30  Me.  267;  Depuy  ii.  Swart,  3 
Wend.  136,  20  Am.  Dec.  673;  Moore  v. 
Viele,  4  Wend.  420;  Wslbridge  v.  Rar- 
roon,  18  Vt.  448,  where  it  was  held  that 
a  new  promise  to  pay  a  negotiable  note 
discharged  by  bankruptcy,  was  not 
negotiable,  and  did  not  revive  the  nego- 
tiable character  of  the  original  obliga- 
tion.    See  tu-pra,  {  167. 

"Stamford,  etc..  Banking  Co.  e. 
Smi^,  [1892]  I  Q.  B.  765. 

"  Girard  Trust  Co.  v.  Owen,  83  Kan. 
692,  112  Pac.  619,  33  L.  R.  A,  (N.  S.) 
262.  See  also  Maurioe  c.  Fowler, 
78  N.  Y.  Misc.  357,  138  N.  Y.  8. 
425. 
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§  190.  By  whom  a  new  promise  may  be  made. 

On  genial  principles  a  new  promiae  either  express  or  implied 
from  an  acknowledgment  or  part  payment  to  be  effective 
must  be  made  by  the  debtor  or  by  his  authorized  agent.  ^ 
A  promise  made  by  a  stranger  ia  obviously  unsupported  by 
consideration  of  any  kind,  and  can  no  more  be  enforced  than 
any  other  gratuitous  promise.''  The  r^jht  of  an  agent  to 
bind  his  principal  by  a  new  promise  was  cut  off  by  Lord 
Tenterden's  Act.*'  This  statute,  however,  did  not  require  a 
writing  to  evidence  a  part  payment,  which,  therefcn<e,  continued 
to  have  the  effect  of  reviving  a  barred  debt  though  made  by 
an  agent;  ^'  and  as  most  American  courts  give  the  same  effect 
as  the  "English  coiu*ts  to  a  part  payment  not  evidenced  by 
writing,**  in  the  United  States  also  part  payment  made  by 
an  agent  will  revive  a  debt.*^  By  a  later  English  statute  *• 
Lord  Tenterden's  Act  was  amended  by  adding  the  words 
"or  by  his  agent  duly  authorized."  Some  Am^can  States 
have  copied  the  language  of  the  earher  Enghsh  statute  with- 
out the  later  amendment.  In  such  States,  if  the  English 
construction  is  followed,  whatever  may  be  the  power  of  an 
agent  to  bind  his  principal  by  part  payment,  he  cannot  do 
so  by  a  new  promise  or  acknowledgment."'    It  may,  however, 

a  PfenniDger  tr.  Kokesch,  08  Minn.  N.  W.  906;  Moiria  c.  Haalefaurat,  30 

81,  70  N.  W.  867;  Micer  v.  Emigh,  63  Md.  362. 

Neb.  245,  SS  N.  W.  470;  Smith  v.  Car-  "  9  Geo.  IV,  c.  14.  See  aupra,  {  164. 
penUr,  4S  N.  Y.  App.  Div.  350,  63  "  Rew  i>.  Pettet,  1  A.  &  E.  190; 
N.  Y.  S.  47;  Cone  ».  Hyntt,  132  N.  Jonra  u.  Hughes,  5  Exch.  IM;  New- 
C.  810,  44  S.  E.  678,  and  see  cases  bould  o.  Smith,  29  Ch.  D.  882. 
tn^ro,  f S  191-10$.  Apart  from  the  ef-  "  See  supra,  i  174. 
feet  of  Lord  Tenterden's  Act  referred  "  Cook  v.  Atkins,  173  AU.  363,  66 
to  in  this  section,  there  is  no  doubt  that  So.  224;  Boulder  Natl.  Bank  p.  Row- 
an ag«it  acting  within  the  scope  of  hia  land,  1  Col.  App.  468;  first  Natl.  Bank 
authority  may  bind  hia  principal  by  a  v.  Ballou,  49  N.  Y.  156;  Qute  v.  Clute, 
new  promise,  or  part  payment.  New-  197  N,  Y.  439,  90  N.  E.  988,  134  Am. 
bould  c  Smith,  29  Ch.  D.  S82;  Mc-  St.  Rep.  891;  and  see  coses  in  the  fol- 
Abee  v.  Wiley,  92  Ark.  245,  122  S.  W.  lowing  section.  Where  an  agent  au- 
623;  Blanchard  o.  Jefferson,  162  N.  Y.  thorized  only  to  make  a  payment  in 
630,  57  N.  E.  1104,  affirming  s.  c.  13  full  satisfaction  makes  payment  on  ac- 
N.  Y.  App.  Div.  314,  43  N.  Y.  8.  162;  count,  the  debt  is  not  revived.  lin- 
Walker  t.  CasseU,  70  S.  Car.  271,  49  eell  v.  Bonsor,  2  Bing.  (N.  C.)  241. 
S.   E.   862.  "  Mercantile  Iaw  Amendment  Act, 

"  Ht^erald  v.  Flannagiui  (la.),  125  19  &  20  Vict.,  c.  97. 

"  DeRaismes  v.  DeRaismee,  70  N.  J. 


888  WILLISTON  ON  CONTIU.CTS  §  191 

be  thought  that  ihe  construction  by  the  Elngliah  court  of  tiie 
earlier  statute  was  unduly  narrow,  and  that  even  if  the  wratls 
of  that  statute  are  substantially  copied,  an  agent  should  have 
the  same  power  to  bind  his  principal  in  this  case  as  in  others." 
Whether  a  particular  person  who  purports  to  act  as  agent 
has  pow^  to  do  so  in  a  particular  case,  is  imunly  a  question 
of  fact  and  need  not  be  here  con^da«d. 

§  191.  New  promise  or  part  payment  by  a  joint  obligor. 

The  question  of  whether  one  joint  or  joint  and  several 
obligor  havii^  no  other  authority  than  that  necessarily  in- 
volved in  the  joint  relationship  may  bind  bis  co-obligors  by 
a  new  promise  or  partial  payment  is  a  question  of  law.  In  an 
early  decision  by  Lord  Mansfield  *°  a  joint  debtor  was  held 
to  have  this  power,  and  this  decision  was  regarded  as  settling 
the  law  in  England,  though  justly  criticiaed  by  the  courts,** 
until  Lord  Tenterden's  Act  *'  provided  that  no  joint  con- 
tractor should  lose  the  benefit  of  the  Statute  of  linutations 
by  reason  of  a  written  acknowledgment  signed  by  one  or 
more  of  his  co-contractors.^'"    In  the  United  States  the  early 

L.  16,  66  Atl.  170,  71  N.  J.  L.  080,  60  tlut  the  AdminioDB  ot  t,  oo-oontiwitor 

Ad.  1133.  do  not  bind  the  executor  or  admiiuB- 

*  It  was  BO  held  in  Ubenn&n  v.  trator,  nor  the  adminiona  of  the  Utter 

Gurensky,    27    Wash.    410,    67   Fac.  the  co-contractor.    Atkiiu  e.  TVedgokl, 

908.  2B.&  C.  23;  Slater  v.  UwBon,  IB.* 

■■  Whitcomb  V.  Whiting,  Doug.  662.  Ad.  396.    To  the  same  effect  are  Root 

llug  WBfl  a  case  of  part  pajrment  by  one  e.  Bradley,  1  Kan.  437;  Hath&way  r. 

joint  debtor,  but  Lord  Mansfield  said  Haskell,  0  Pick.  42.    Nor  will  payment 

the  same  consequence  would  follow  by  one  of  several  inheiitora  of  mort- 

from  an  ttdmiseion.    A  contrary  deci-  gaged  property  extend  the  statutory 

aioo  had  been  given  in  BUnd  v.  Hasel-  period  in  favor  of  the  mortgagee  as 

rig,  2  Vent.  ISl.  against  other  inheriton.    Wddeobam* 

*>  Jackson  e.  Fairbank,  2  H.  Bl.  340;  mer  t>.  McAdams,  62  Ind.  App.  OS, 
Brandram  v.  Wharton,  I  B.  &  Aid.  463;  98  N.  E.  8S3. 
Burleigh's  Exec's  H.Stott,  8  B.&C.  36;  "9  Geo.  IV.  c.  14. 
Channell  v.  Ditchbum,  5  M.  A  W.  494.  >"  This  statute  Ht  unchanged  the 
This  was  so  hdd  "although  the  [co-  effect  of  a  part  payment  but  the 
debtor]  was  a  surety  only,  and  even  Mercantile  Iaw  Amendment  Act,  19 
though  the  payment  was  not  made  un-  and  20  Vict,,  c.  97,  s.  14,  provided  fur- 
til  the  statute  had  run  out,"  CockriU  ther  that  no  codebtor  should  lose  the 
V.  Sparices,  1  H.  &  C.  699,  702,  But  benefit  of  the  Statute  of  Limitations  by 
where  the  community  of  interest  had  reaaou  only  of  payment  by  any  other 
been  severed  by  the  death  of  a  joint  co-debtor.  See  Cockrill  v.  ^wricee,  I 
contractor  it  has  uniformly  been  held  H.  &  C.  699. 
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IJ^gl'gh  decisions  were  followed  in  many  cases;  "  but  in  most 
States  at  the  present  day,  because  of  statutes  or  otherwise,  a 
joint  contractor  has  no  longer  power  to  bind  his  co-contractors 
in  this  way; "  thoi^  they  will  be  bound  if  they  authorize 
new  promises  or  partial  payments;  and  knowingly  to  permit 


"GaldweD 
37;  Miller  v.  Miller,  MacArthur  & 
Mack  (D.  C),  109,  48  Am.  Rep.  738; 
Wbite  D.  Connecticut  General  Life  Ins. 
Co.,  34  App.  D.  C.  460;  Ckix  v.  Bailey, 
9  Ga.  467,  54  Am.  Dec.  358  (but  see 
RogerB  K.  Burr,  105  Ga.  432,  446,  31 
S.  E.  438,  70  Am.  St.  Rep.  50};  Mor- 
gan's Exec.  V.  Metayer,  14  La.  612; 
Siepley  v.  Waterhouee,  22  Me.  497 
(now  changed  by  statute);  Frye  o.  Bar- 
ker, 4  Pick.  382  (now  changed  by  atatr 
ute);  Craig  v.  Calloway  County  Court, 
12  Mo.  94;  lAwrence  County  v.  Dun- 
kle,  35  Mo.  305;  Woonaocket  Institu- 
tion for  Saving  v.  Ballou,  16  R.  I.  361, 
18  Atl.  144,  1  L.  R.  A.  555;  Bowdre  v. 
Eampboa,  6  Rich.  208;  Sifton  v.  Mc- 
Cabe,  6  U.  C.  Q.  B.  394. 

Of  the  above  deciaona  Caldwell  v. 
Sgoumey  and  Shepley  v.  Waterhouse 
nere  casea  where  a  princip^  debtor 
levived  the  liability  of  a  surety  who 
was  a  joint  promisor.  To  the  decisions 
in  UuB  note,  may  be  added  Clinton 
County  r.  Smith,  238  Mo.  118,  141 
8.  W.  1091,  37  L.  R.  A.  (N.  3.)  272; 
Moore  v.  Goodwin,  109  N.  C.  218,  13 
S.E.772;Moorev.  Beainan,lllN.  C. 
328,  16  S.  E.  177;  Copland  c.  CoUins, 
122  N.  C.  619,  30  S.  E.  315;  Silman  v. 
Silman,  2  Hill  (S.  C),  416,  in  which  it 
was  held  that  a  new  promise  made  by 
one  joint  debtor  before  the  debt  ia 
barred,  binds  conlebtors  though  a 
imnnise  made  after  the  debt  had  be- 
eome  barred  would  not  do  m. 

»BeU  p.  MorriBon,  1  Pet.  351,  366, 
7  L.  Ed.  174;  Woody  i>.  State  Bonk,  12 
Aik.  780;  Sk«le  v.  Box,  124  Ark.  43, 
186  S.  W.  299;  State  L.  &  T.  Co.  v. 
Codtran,  130  Cat.  245, 62 1^.  466, 600; 
fioynbiD  D.  Spafford,  162  111.  113,  44 


H.  E.  370,  53  Am.  St.  Rep.  274;  Mc- 
Donald t>.  Weidm^,  103  HI.  App.  290; 
Meitileru.  Todd,  12  Ind.  App.  381,  39 
N.  E.  1046,  54  Am.  St.  Rep.  531;  8l«el 
p.  Souder,  20  Kan.  39,  41;  Elmore  v. 
Fanning,  85  Kan.  501,  117  Pac.  1019, 
38  L.  R.  A.  (N.  S.)  685;  Leonard  c. 
Hughlett,  41  Md.  380,  387;  Peirce  v. 
Tobey,  5  Met.  188;  Koons  v.  Vaucon- 
aant,  129  Mich.  260,  88  N.  W.  630,  95 
Am.  St.  Rep.  438;  Monidah  Tniat  w. 
Kemper,  44  Mont,  1,  118  Pac.  811; 
WiUoughby  v.  Irish,  35  Minn.  63,  27 
N.  W.  379, 59  Am.  Rep.  297;  Atwood  v. 
Lammors,  97  Minn.  214, 106  N.  W.  310; 
Briieoe  v.  Anketell,  28  Misa.  361,  61 
Am.  Dec.  553;  Theia  v.  Wood,  238  Mo. 
643, 142  8.  W.  431  (decided  under  Kan- 
sas law);  Olesoa  v.  Wilson,  20  Mont. 
544,  52  Pac.  372,  63  Am.  St.  Rep.  639; 
Dwire  v.  Gentry,  95  Neb.  150,  145 
N.  W.  350;  Exeter  Bank  v.  Sullivan,  6 
N.  H.  124;  Whipple  u.  Stevens,  22  N.  H. 
219.  226;  Van  Keuren  r.  Parmelee,  2 
■N.  Y.  523,  51  Am.  Dec.  322;  Murdock 
V.  Waterman,  145  N.  Y.  55,  63,  39 
N.  E.  829,  27  L.  R.  A.  418;  Matteson 
p.  Falser,  173  N.  Y.  4«,  66  N.  E.  110; 
Hoover  v.  Hubbard,  202  N.  Y.  289,  95 
N.  E.  702;  Cohen  v.  Diamond,  74  N.  Y. 
Misc.  444,  132  N.  Y.  S.  355;  Moore  v. 
Goodwin,  109  N.  C.  218,  13  8.  E.  772 
(if  not  made  until  after  the  debt  is 
barred);  Hance  v.  Hair,  25  Ohio  St. 
349;  Bush  v.  StoweU,  7t  Pa.  208,  10 
Am.  Rep.  694;  Carlton  A  Manning  v. 
Ludlow  Woolen  Mills,  27  Vt.  496; 
Hanna  v.  Kasson,  26  Wash.  568,  67 
Pac.  271;  State  Bank  v.  Pease,  153  Wib. 
9,  139  N.  W.  767;  Cowhick  «.  Shin^e, 
6  Wyo.  87,  37  Pan.  689, 25  L.  R.  A.  608, 
63  Am.  St.  Rep.  17. 
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them  to  be  made  ia  evidence  of  authorization.**  A  joint 
debtor  may. even  make  a  payment  on  a  barred  debt  as  agent 
for  hifi  co-debtor  without  thereby  extending  his  own  liability  ** 
but  he  must  make  clear  that  he  is  acting  merely  as  agent, 
or  he  will  revive  his  own  liability." 


§  192.  New  promise  or  part  payment  by  a  partner. 

.  The  power  of  a  partner  to  bind  his  firm  by  a  part  paymoit 
or  a  new  promise  involves  a  different  question  frrau  that 
involved  in  the  case  of  ordlaary  joint  contractors,  and  prior 
to  dissolution  of  the  partnership,  a  partner  has  implied  power 
to  bind  the  firm  either  by  part  payment,*^  or  by  a  new  promise." 
After  dissolution  of  the  firm,  though  some  authorities  hold 
that  one  partner  may  still  bind  the  firm  by  part  payment  * 
or  a  new  promise,"  it  is  almost  universally  held  that  after 
the  debt  baa  once  been  barred,  a  new  promise  or  part  pay- 
ment by  a  partner  of  a  dissolved  firm  will  not  revive  it.** 
And  by  the  weight  of  authority,  in  no  case  will  imautborized 


"See  caaee  cited  in  tbe  preoediag 

■■  Grsy  D.  Pieraon,  7  Idaho,  640,  64 
Poc.  233;  Elmore  v.  Fanning,  85  Kana. 
501,  117  Pac.  1019,  38  L.  R.  A.  (N.  S.) 
6S5;  Holmea  v.  Dur«U,  61  Me.  201; 
Bailey  t>,  Corlias,  51  Vt.  366.  Cp.  Mil- 
ler o.  Taloott,  64  N.  Y.  1 W. 

»  Cook  i;.  Atkins,  173  Ala.  363,  56 
So.  224;  Holmes  ■>.  Durrell,  61  Me.  201; 
Mainzinger  v.  Mohr,  41  Mich.  686,  3 
N.  W.  183;  Miller  o.  Talcott,  64  N.  Y. 
114.  In  Gray  v.  Pieraon,  7  Idaho,  640, 
64  Pac.  233,  it  was  held  that  a  ioint 
debtor  who  made  a  payment  on  ac- 
count of  his  co-debtor,  did  not  thereby 
revive  his  own  liability  though  he  said 
nothing  to  the  creditor  to  indicate  that 
the  payment  was  not  made  on  his  own 
account.  This  case  is,  however,  in- 
consistent with  thoee  i^eriously  cited, 
and  seems  impossible  to  support  on 
principle. 

"Watson  o.  Woodman,  L.  R.  20 
Eq.  721,  730;  Faulkner  ».  Bailey,  123 
Mass.  688,  689;  Ta.ppsa  t>.  EimbaU, 


30  N.  H.  136;  Wood  v.  Barber,  00 
N.  C.  76;  Carlton  v.  Ludlow  Woolen 
Mill,  28  Vt.  601. 

"  Tate  V.  Qements,  16  Fla.  339,  354, 
26  Am.  Rep.  709;  Abrahams  p.  Myere, 
40  Md.  499. 

"Burr  t>.  WilUams,  20  Ark.  171; 
Beardeley  «.  Hall,  36  Conn.  270,  4  Am. 
Rep.  74;  Tillinghast  t>.  Nourse,  Stone  & 
Co.,  14  Ga.  641;  Schinde)  t>.  Gatn,  46 
Md.  604,  24  Am.  Rep.  526;  County  of 
Vernon  n.  Stewart,  64  Mo.  408;  Mer- 
ritt  V.  Day,  38  N.  J.  L.  32,  20  Am.  Rep. 
363;  Cuebolt  ir.  Ackerman,  46  N.  J.  L. 
169. 

« Austin  V.  Boatwick,  9  Conn.  496, 
26  Am.  Dec.  42;  Carroll  o.  Gayarree, 
16La.  Ann.  671;  Newman  D.McComas, 
43  Md.  70. 

*'  See  cases  cited  in  the  preceding 
note,  and  also  in  the  foUowii^  note. 
See,  however,  Mix  v.  Sbattuck,  SO 
Vt.  421,  28  Am.  Rep.  611,  which  held 
the  firm  bound  by  a  part  payment  made 
by  a  partner  aft«r  dissolution  of  the 
firm  and  aft«  the  debt  had  been  hwred. 
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part  payment  or  new  promise  after  dissolutjon  of  a  partner- 
tiMp  either  toll  the  running  of  the  Statute  or  revive  a  barred 
debt," 

§  193.  Effect  of  a  new  promise  or  part  payment  by  a  ]H4ncipal 
debtor  or  a  surety  upon  the  Uabfli^  of  the  other. 

There  has  never  been  any  real  basis  for  supposing  that  a 
new  promise  or  part  payment  by  a  principal  debtor  after  his 
debt  was  barred  could  renew  the  liability  of  the  surety  xmless 
the  principal  debtor  and  surety  ware  joint  obligors.  It  has, 
however,  been  decided  in  a  few  cases  that  if  the  liability  of 
ihe  principal  debtor  is  extoided  by  partial  payments  made 
before  the  Statute  has  barred  the  clum,  the  surety's  liability 
is  sinularly  extended.*' 

It  is  always  important  when  a  surety  or  guarantor  makes 
a  collateral  contract,  to  observe  the  terms  of  it.  Its  terms 
may  be  such  that  the  surety  binds  himself  to  pay  whatever 
indebtedness  the  principal  may  be  under  at  or  during  a  future 
period,  and  the  Statute  of  Limitations  on  the  surety's  obliga- 

"  Wstaon  v.  Woodman,  L.  R.  20  payment  by  a  joint  debtor  with  pfty- 
Eq.  721;  In  re  Tucker,  [1804]  3  Ch.  ment  by  a  prineip&l  debtor.  In  all  the 
429;  Cronkhite  v.  Herrin,  Ifi  Fed,  casee  which  the  court  dtes  of  exten- 
sion  of  debts  by  paymBnta  made  by  a 
prinoipal  debtor,  the  principal  and 
Burety  were  joint  debtors  and  this  was 
the  ratio  deeidauH  in  those  cases.  In 
Cross  e.  Allen,  however,  the  surety  was 
not  a  joint  debtor.  The  obvious  truth 
was  stated  in  Clinton  County  v.  Smith, 
238  Mo.  118,  141  S.  W.  1001,  37  L.  R. 
A.  (N.  S.)  272.  "The  reason  why  a 
payment  by  the  principal  stops  it  (the 
statut«l  as  to  a  surety  is  not  because 
one  is  principal  and  the  other  surety, 
but  bocause  both  are  usually  joint 
promisors;  that  ia,  the  surety  is  af- 
fected by  the  act  of  the  principal  in 
hia  capacity  as  a  joint  promisor." 
Other  decisions  holding  the  liability  of 
a  surety  who  was  not  jointly  indebted 
with  his  principal  to  have  been  eX' 
tended  by  payments  made  by  the  prin- 
cipal are — Bloom  v.  Kern,  30  La.  Ann. 
1263;  Hooper  v.  Hooper,  81  Md.  ISS, 
31  AU.  508,  48  Am.  St.  R«p.  406. 


SSS;  BeU  c  Morrison,  1  Fet.  351, 
L.  Ed.  174;  Espy  v.  Comer,  76  Ala.  601; 
Tate  D.  Clements,  16  fla.  339,  354,  26 
Am.  Rep.  700;  Kallenbach  v.  Dickin- 
son, 100  HI.  427,  39  Am.  Rep.  47; 
Blethen  v.  Murch,  80  Me.  313,  14  AU. 
208;  Ide  v.  Ingiaham,  5  Gray,  106, 108; 
Peirce  v.  Tobey,  fi  Mete.  IBS;  Gat«a  n. 
Fisk,  45  Mich.  522,  8  N.  W.  658;  May- 
bcny  1..  Wilioughby,  5  Neb.  388,  26 
Am.  Rep.  491;  Tappan  t>.  Kimball,  30 
N.  H.  138,  142;  Van  Keuren  c  Parmo- 
ke,  2  N.  Y.  523,  51  Am.  Deo.  322;  Gra- 
ham 0.  Setova,  60  Barb.  3 13 ;  Kerper  v. 
Wood,  48  Ohio  St.  613,  20  N.  E.  501, 
15  L.  R.  A.  666;  Jack  o.  McLonahan, 
191  Pa.  031,  43  Ati.  356;  Folk  v.  Rus- 
sdl,  7  Baxter,  591. 

"The  principal  authority  for  this 
position  is  Cron  v.  Allen,  141  IT.  8. 
^,35L.£d.B43,12S.Ct.67.  In  this 
cue  the  court  made  the  remarkable 
Uiutder  of  confusing  the  question  of 
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tion  will  not  nm  until  that  time.  Therefore  it  m^  not  b^pa 
to  nm  at  the  same  time  that  it  b^ins  to  run  on  the  principal's 
indebtedness.**  But  it  certainly  cannot  be  admitted,  and 
it  b  not  and  never  was  the  law  that  where  a  principal  and 
surety  are  severally  bound  for  the  same  debt,  the  principal 
can  in  any  way  extend  the  statutory  period  as  to  the  surety  " 
without  the  assent  of  the  latter  given  ^ther  in  bis  original 
contract  or  subsequently.  Even  thoi^  a  payment  on  account 
I  of  the  debt  be  made  in  the  surety's  presence  *•  or  at  bis  request,  * 
IX  is  made  hy  the  surety  himself,  but  with  his  principal's 
money,  and  on  behalf  of  his  principal,**  the  facts  have  been 
held  insufficient  to  warrant  the  inference  of  a  promise  by  the 
surety  to  pay  the  remainder  of  the  debt.  Nor  will  a  new 
promise  or  part  payment  by  a  surety  revive  or  enlarge  the 
p^iod  of  limitation  against  the  joincipal.* 


"  See /«  «  PoweTB,  30  Ch.  D.  291; 
Hooper  v.  Hooper,  81  Md.  155,  31 
AU.608,48Am.  St.  R(?.496.  In  Mu- 
tual L.  I.  Co.  V.  United  Stat«s  Hotel 
Co.,  82  N.  Y.  MiBC.  632,  144  N.  Y.  S. 
476,  the  court  denied  validity  to  an 
agreemoit  by  a  surety  to  remain  liable 
on  a  debt  until  actu^  payment,  hold- 
ing it  in  effect  an  attempt  to  waive  tlie 
statute  perpetually.    See  nepra,  %  183. 

"  Underwood  v.  Patrick,  94  Fed.  488, 
36  C.  C.  A.  330;  Lowther  v.  ChappeU, 
8  Ala.  353,  42  Am.  Dec.  643;  Dean  v. 
Munroe,  32  Ga.  28;  McLin  v.  Harvey, 
S  Ga.  App.  360, 69  S.  E.  123;  Deaton  v. 
DeatoD,  109  111.  App.  7;  Moiingo  «. 
Roas,  160  Ind.  688,  50  N.  E.  867,  41 
L.  R.  A.  612,  65  Am.  St.  Rep.  387; 
Drake  v.  Stuart,  87  Iowa,  341,  54  N.  W. 
223;  McMillan  v.  Leeds,  58  Kan.  815, 
49  Pac.  159;  Citiiens'  Bank  v.  Mui^ 
dock,  22  Ia.  Ann.  130;  Godde  v.  Mar- 
vin, 142  Mich.  518,  105  N.  W.  1112; 
Northweet  Thresher  Co.  v.  Dohltorp, 

104  Mimt.  130, 116  N.  W.  66;  Regan  v. 
WilUams,  185  Mo.  620,  84  S.  W.  969, 

105  Am.  St.  Rep.  600;  Dwire  v.  Gen- 
try, 95  Ndi.  160, 145  N.  W.  350;  Lang 
r.  Gage,  66  N.  H.  173,  18  Atl.  796; 
Newell  t..  Clark,  73  N.  H.  289,  61  AU. 


566;  MasOD  i>.  Kileourae,  71  N.  J.  I«. 
472,  59  Atl.  21;  Ulster  County  Sav. 
Inat.  V.  Deyo,  116  N.  Y.  App.  Div.  1, 
101  N.  Y.  S.  263,  affd.  191  N.  Y.  505, 
84  N.  E.  1122;  Wood  v.  Barber,  90 
N.  C.  76;  Homewood  People's  Bank  e. 
Hasting,  (Pa.  1919),  106  AU.  308; 
Browning  v.  Tucker,  9  R.  I.  500.  But 
where  a  note  was  ugned  by  officers  of  a 
corporation  for  its  accommodation,  the 
corporation  not  being  a  party  to  the 
instrument,  subsequent  payments  by 
the  makers,  though  made  from  funds 
of  the  corporation,  extended  their  lia- 
bility. Gordon  v.  Ruasell,  98  Kana. 
537,  168  Pac.  661. 

« Godde  If.  Marvin,  142  Mich.  618, 
106  N.  W.  1112. 

"Borden  v.  Fletcher's  Est.,  131 
Mich.  220,  91  N.  W.  145;  litUefield  v. 
Ijttlefield,  91  N.  Y.  203,  43  Am.  R«j). 
663;  c}.  First  NaU.  Bank  t>.  Balloo, 
49  N.  Y.   166. 

«  Iai«  D.  Cage,  66  N.  H.  173, 18  Att. 
796;  Ulster  County  Savingi  Inst.  p. 
Deyo,  116  N.  Y.  App.  Div.  1, 101  N.  Y. 
S.  263;  afFd.  without  opinion,  101  N.  Y. 
505,  84  N.  E.  1122;  qf.  Mainsinger  v. 
Mohr,  41  Mich.  685,  3  K.  W.  183. 

"Winchell    v.    Hioks,     18    N.    Y. 
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■^  §  194.  New  promise  or  part  payment  made  by  a  fiduciary. 

cf  If  the  obligation  due  &om  a  fiduciary  arises  not  simply 
from  the  office  which  he  holds  but  from  a  contract  originally 
made  by  him,  he  is  personally  bound  unless  the  contrary  is 
expressly  provided.  This  is  true  of  an  executor,"*  a  trustee,"' 
a  guardian,"'  though  he  is  entitled  to  discharge  the  obligation 
from  the  beneficiary's  estate  if  it  was  legally  incurred  for 
the  benefit  of  the  estate.  A  new  promise  or  pwt  payment 
in  such  a  case  would  seem  to  differ  in  no  degree  from  a  similar 
acknowledgment  made  by  any  debtor.  If,  however,  the 
ordinal  obligation  did  not  bind  the  fiduciary  peraonally, 
the  question  may  be  nused:  first,  whether  the  fiduciary  incure- 
a  persomd  liability  by  a  new  promise  and,  second,  whether 
the  estate  is  made  liable  by  such  a  promise.  As  to  the  first 
point,  Lord  Mansfield  held  that  a  promise  to  pay  a  legacy  by  an 
executor,  who  had  assets  sufficient  for  the  purposes,  bound 
him  personally; "'  but  the  contrary  was  held  by  the  House 
of  Lords  in  r^^ard  to  a  promise  by  an  executor  to  pay  a  debt 
of  his  testator;  "*  and  at  the  present  day  the  executor  would 
doubtless  not  generally  be  held  personally  on  a  promise  made 
without  present  consideration  to  pay  either  a  l^acy,"*  or  a 
debt  due  from  the  testator." 

As  to  the  second  question,  that  which  concerns  the  liability 
of  the  estate,  the  law  is  in  considerable  conflict.  Many  deci- 
sions, especially  the  older  ones,  hold  that  a  new  promise  or 
part  payment  by  an  executor  or  administrator,  even  after 
the  debt  has  become  completely  barred,  revives  the  liability 

558;  Harper  tr.  Fairley,  53  N.  Y.  442,  255);  PoweU  o.  Gnium.  7  T&unt.  681; 

445.  Aahby  v.  Ashby,  7  B.  &  C.  444. 
"  See  infra,  S  310.  **  Pratt  u.  Humphrey,  22  Conn.  317, 

"Vra,  i312.  322;  Smith  v.  Carroll,  112  Fa.  390,  4 

**  I^To,  1 314.  Atl.  24;  Dunham  v.  Elford,  13  Rich. 

»  Atkins  V.  Hill,  Cowp.  284;  Hawkee  £q.  190,  94  Am.  Dec.  162;  Adune  v. 

V.  Saunders,  Cowp.  280.  Jennings  t>.  Adams,  16  Vt.  228.    See  also  Hay  v. 

Newman,  4  T.  R.  347,  348.     See  abo  Green,  12  Gush.  282. 

It«ecli  V.  Kennegal,  1  Yen.  Sen.  123,  "  Roaitike  v.  Meyer,  95  N.  Y.  Misc. 

136.  356,  159  N.  Y.  S.  464,  176  N.  Y.  App. 

" Rann B.Hughes, 7 T.R. 360 n. and  D.  193,  162  N.  Y.  S.  613.    But  see 

aee  Dowae  v.  Coxe,  3  Bing.  20  (re-  Bmii  v.  Herron,  66  Pa.  400,  404;  Clag- 

pmnt  in  6  B.  &  C.  horn's  Est.,  181  Pa.  608,  614,  37  AtL 
881. 
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of  the  estate  to  the  same  extent  as  if  made  by  the  debtor 
himself."  The  decisions  of  most  jurisdictioiis,  however,  hold 
that  an  executor  or  administrator  cannot  revive  indebted- 
ness of  the  deceased,  at  any  rate  after  it  has  once  become 
barred; "  but  in  many  of  these  jurisdictions  a  new  promise 
or  part  payment  by  an  executor  or  administrator  made  before 
the  statute  has  completely  run,  will  start  a  new  statutory 
period."    In  other  States  the  executor  or  administrator  has 


f  Smith  v.  Poole,  12  Sim.  17;  In  r» 
Macdonald,  [1807]  2  Ch.  181;  Towiks 
t>.  Fergiison,  20  Ala.  147;  Ouunben  tr. 
Fenneinare'B  Adm.,  4  Hut.  (Del.)  368; 
Trimball  v.  ManhaU,  66  la.  233,. 23 
N.  W.  645;  Thomaa  v.  Daniel's  Ad(n., 
7  Ky.  L.  Rep.  98;  Northcut'e  Adm.  v. 
WdkiiMon,  12  B.  Mon.  406;  Heddei^ 
man  v.  Fleddennan,  112  Md.  226,  76 
Att.  86;  Foster  s.  Starkey,  12  Cuah. 
324  (see  also  Faha  v.  Metcalf ,  7  AUen, 
209;  Slatteiy  v.  Doyle,  180  Mbbb.  27, 
61  N.  E.  264.  But  Oa  special  statute 
limiting  rights  against  estates  to  two 
yean  cannot  be  waived  by  an  executor 
or  administrator  as  as  to  bind  the  c«- 
Ute;  Walth&m  Bank  n.  Wright,  8  Al- 
len, 121);  Prcaton  n.  Cutter,  64  N.  H. 
461,  13  Atl.  874;  Shieve  e.  Joyce,  36 
N.  J.  L.  44, 13  Am.  Rep.  417;  Heves  v. 
Hurff,  69  N.  J.  L.  263,  65  AU.  275; 
RogoTB  v.  Sogen,  3  Wend.  503,  20 
Am.  Dec.  716;  Heath  i>.  Grenell,  61 
Barb.  190;  McLaren  e.  McMartin, 
36  N.  Y.  88  (but  see  Hamlin  i>.  Smith, 
72  N.  Y.  App.  D.  601,  76  N.  Y.  S. 
258).  See  also  Ricketts  v.  Rioketts' 
Heirs,  4  Lea,  163;  Tawwell  Ex.  t>. 
Whittle's  Adm'r,  13  Gratt.  329. 

■*  Thompaon  i>.  Peter,  12  Wheat.  S65, 
6  L.  Ed.  730;  Stede  v.  Steele's  Adm'r, 
64  Ala.  438,  38  Am.  Rep.  16;  Lee's 
Adm'r  n.  Downey,  68  Ala.  98;  Hicka 
V.  Hicks,  113  Ark.  598,  167  8.  W.  95; 
Vrooman  ir.  Li  Po  Tu,  113  Cal.  302, 
45  Pac.  470;  Peck  i>.  Botsford,  7  Conn. 
172,  18  Am.  Dec.  92;  Ensign  v.  Batter- 
son,  68  Conn.  298,  36  Atl.  51;  House  v. 
Peacock,  84  Conn.  64,  78  Atl.  723  (see 


also  Winohell  r.  Sango-,  73  Conn.  399, 
47  AU.  706,  66  L.  R.  A.  035);  Qatley  v. 
Washington's  Ez'r,  2  Hair.  (Del.) 
204;  Patterson  t>.  Cobb,  4  Fla.  4S1 
(see  also  Deans  v.  Wilcoxon,  25  Fla. 
080,  1035,  7  So.  163);  Riser  ir.  Snoddy, 
7  Ind.  442,  66  Am.  Deo.  740;  Hanson 
tr.  Towle,  19  Kans.  273;  Romero's  Suo- 
cession,  31  Ia.  Ann.  721;  Driscoll'a 
SuccessioD,  125  Ia.  287,  61  So.  200; 
Pole  c.  Simmons'  Adm.,  49  Md.  14; 
Sanders  v.  Robertson,  23  Miss.  389; 
Huntington  v.  Bobbitt,  46  Mi».  528; 
Bambrick  «.  Bambrick,  167  Mo.  423, 58 
S.  W.  8;  Htunlin  v.  Smith,  72  N.  Y.  App. 
D.  601,  76  N.  Y.  8.  268;  Gates  v.  liley, 
84  N.  C.  643;  FriU  ■>.  Thomas,  1 
Whart.  66, 29  Am.  Dec.  3;  Clark  ■>.  Mo- 
Guire's  Adm'x,  35  Pa.  259;  Moore  p. 
HiUebrunt,  14  Tex.  312,  66  Am.  Deo. 
118;  Vinson  i..  Whitfield  (Tex.  Civ. 
App.),  133  S.  W.  1095;  Seigii.  Acord,  21 
Grat.  366,  8  Am.  R^qj.  605;  Smith  r. 
Fattie,  81  Va.  664;  Bank  of  Mont[«al  v. 
Buchanan,  32  Wash.  480,  73  Pao.  ^2; 
Stiles  If.  Laurel  Fork  Cool  Co.,  47  W. 
Va.  838,  35  8.  E.  986. 

"  Marietta  SavingB  Bonk  v.  Janes,  66 
Oa.  286;  Hohnes  r.  Bartlett,  160  111. 
App.  443;  Succcaaioa  of  Patrick,  30 
Ia  Ann.  1071;  HoUy  e.  GiUmna,  ITS 
N.  Y.  S30,  68  N.  £.  880,  98  Am.  St. 
Rep.  694;  RosiUke  v.  Meyer,  96  N.  Y. 
Misc.  356,  159  N.  Y.  3.  464, 176  N.  Y. 
App.  D.  193,  162  N.  Y.  S.  613;  Grady 
V.  Wilson,  115  N.  C.  344,  20  S.  E.  518, 
44  Am.  St.  Rep.  461;  Johnson  e.  Bal- 
lard, 11  Rich.  L.  178;  Divine  p.  Hiller, 
70  S.  C.  225,  40  S.  E.  479,  106  Am. 
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DO  power  to  extend  liability  on  the  debt  eitber  befcH«  Uie 
statute  has  run  or  afterwards.*"  A  remark  made  by  Lord 
Teoterden  "  to  the  effect  that  though  a  new  promise  by  an 
administrator  or  executor  might  be  effective,  such  a  new  promise 
would  not  be  implied  from  an  admission  of  indebtedness  (as 
would  be  the  case  with  an  ordinary  debtor)  has  also  had  some 
sli^t  following,'*  but  would  probably  not  now  be  relied  upon. 
In  so  far  as  an  executor's  prtHoise  has  legal  effect,  the  same 
effect  would  probably  be  ffvea  to  a  prowae  implied  in  fact 
from  an  admismon  as  to  an  express  promise."  There  are 
few  decisions  in  regard  to  new  promises  by  fiduciaries  other 
than  executors  or  administrators.  A  guardian  has  been  held 
incapable  of  imposing  a  liability  upon  his  ward's  estate  in  this 
w^,"  imless  the  new  prconise  was  made  before  the  statute  had 
completely  run."  A  Vice  Chancellor's  decision  in  England 
held  a  trust  estate  bound  by  Uie  acknowledgment  of  a  trustee." 
On  principle  tiie  effect  of  a  new  promise  by  a  fiduciary  upon 
the  estate  must  depend  on  the  powers  reasonably  appropriate, 
and  therefore  given  by  law,  to  the  fiduciary  in  question.  A 
right  to  revive  a  debt  already  barred  certainly  seems  beyond 
what  the  law  should  ^ve.  On  the  other  hand,  it  would  not 
seem  unreasonable  to  imply  a  power  effectively  to  promise  to 
pay  a  debt  which  is  at  the  time  enforceable,  the  promise  being 
made  perhaps  in  order  to  get  an  extendon  oi  time  for  the 
benefit  of  the  estate,  and  frequently  leading  the  creditor 
because  of  his  natural  reliance  on  the  promise  to  refrain  from 
attempting  to  enforce  his  claim  until  after  statutory  pmod 
has  expired,  even  though  he  makes  no  baigain  to  forbear. 

St.  lUp.  743;aiidBeeoaBeBGitediiiUie  .       "Darby  A  BoBcmquet,  Btatute  tj 

I»«oeding  note.  limitsttoos   (2d  ed.);  92  Holmes  v. 

••  Dem  t>.  Olaen,  18  Idaho,  368,  110  Bartlett,  ISO  111.  App.  443. 

Pae.  164,  L.  R.  A.  1916  B,  1016;  Foi-  **  dement  p.  Sigur,  29  Ia.  Aim.  79S; 

oey  V.  Benedict,  6  Pa.  225;  Claim's  Stone  v.  McGregor,  99  Tex.  61, 87  S.  W. 

Ertate,  181  Pa.  600,  608,  37  Atl.  918,  334.    See  also  Weidenhammer  v.  Mo- 

921;  Stiko  v.  Laurel  Fork  Coal  Co.,  Adame,  52  Ind.  App.  08,  98  N.  E.  883. 

47  W.  Va.  838,  36  S.  E.  986;  Findley  v.  But  see  First  Nat.  Bank  v.  Bangs,  91 

Qinningham,  £3  W.  Va.  1, 44  S.  E.  472.  Kan.  54,  136  Pao.  915. 

*>  In  TuDock  n.  Dunn,  R.  A  M.  416.  «  Qay  v.  Hebot,  44  Ia.  Ann.  301, 

■■  TbompBOn   v.   Peta,  12  Wlieat.  10  So.  775. 

585,  6  L.  Ed.  730;  Oakee  e.  Mitchell,  «*St.  John  v.  Bo«^it(»i,  2  Jurist, 

l6H«.8eO;BuBk»p.Atheam,36Me.  413. 
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§  19S.  New  promise  ot  part  payment  made  by  a  surety. 

In  Kentucky  it  has  been  held  that  a  gratuitous  new  promisee 
by  a  surety  will  not  revive  his  liability."  On  historical  grounds 
a  forcible  argument  may  be  made  for  this  distinction  as  to 
a  surety.  The  obligation  of  a  guarantor  was  not  a  debt  at 
common  law  because  he  did  not  receive  a  quid  pro  quo.^  And 
sioce  the  cmsideration  required  for  a  new  promise  which  did 
not  have  contemporaneous  conMderation,  seems  to  have  been 
identical  with  the  quid  pro  quo  required  for  an  obhgation  in 
debt,**  the  previous  liabihty  in  assumpdt  of  the  guarantor 
would  not  furnish  sufficient  consideration  for  a  subsequent 
promise.  Nevertheless  the  Kentucky  decisions  do  not  seem 
to  have  been  followed,  and  in  decisions  elsewhere  no  difference 
is  made  between  new  promises  by  sureties  and  by  otho?.'"' 
There  seems  also  a  certain  inconsistency  between  the  Kentucky 
decisions  in  question  and  the  numerous  cases  holding  sureties 
Uable  on  new  pn-omises  when,  they  have  been  discharged  by 
a  failure  to  observe  some  technical  requirement  necessary 
to  hold  them.'' 

§  196.  Whelber  the  creditor  should  sne  on  the  original  in- 
debtedness or  on  tiie  new  promise. 

There  is  great  confusion  in  the  authorities  as  to  the  manner 
in  which  the  creditor  should  enforce  his  rights  by  action  if 
it  be  assiuned  that  such  a  new  promise  has  been  n^e  as  will 
entitle  him  to  recover.  The  early  cases  in  Ei^land  scan  to 
have  been  brought  in  indebitatus  assumpsit,  and  the  declara- 
tion, as  was  usual  in  that  form  of  action,  was  based  on  an 
alleged  promise  to  pay  a  debt.  Whether  this  promise  was 
actually  given  or  merely  implied  in  law  would  not  appear 
from  the  pleading,  uid  the  trial  of  the  case  on  the  plea  of 

"Tillett  V.   Commonwe&lth,    9   B.  (N.  S.)  272;  Union  Nat.  Bank  t>.  Lee,  33 

Mon.  438;  Emmona  v.  Overton,   IS  La.  Ann.  301;  Hainiinger  v.  Mohr,  41 

B.   Mon.   643;   Fechhetmra  v.   Gold-  Mich.  686,  3  N.  W.  183;  Fnkins  v. 

namer,  169  Ky.  2*3,   183   S.  W.  641.  Cheney,  114  Mich.  667,  72  N.  W.  695, 

Cf.  Rafferty  v.  Bank  of  Hardinaburg,  68  Am.  St.  Bep.  496;  Firat  Nat.  Bank 

176  Ky.  146, 196  S.  W.  429.  v.  Ballon,  49  N.  Y.  166;  Long  o.  Mil- 

"Ames,   Leottms  Legal  Hist.  94.  ler,  S3  N.  C.  233. 

« Id.  146.  "  See  supra,  {  167. 

"  Fisk  ■>.  MitcheU,  24  L.  T.  Rep. 
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noa  assumpsit  involved  merely  a  question  whether  such  a 
debt  existed.  Proof  of  a  new  promise  seems  to  have  been 
regarded  as  proof  of  the  continued  existence  of  the  debt, 
and  therefore  of  the  truth  of  the  allegation  in  the  declaration 
that  the  defendant  "promised  to  pay"  the  same.^'  It  is 
probable,  however,  that  the  right  of  the  plaintiff  to  declare 
expressly  on  the  later  promise  would  not  have  been  doubted. 
Indeed,  in  one  situation  the  plaintiff  was  compelled  to  adopt 
diis  course;  namefy,  where  the  original  creditor  had  died 
and  the  new  promise  was  made  to  his  executor  or  administra- 
tor. In  such  a  case  the  plaintiff  could  not  successfully  all^e 
a  promise  to  the  deceased  and  prove  in  support  of  the  all^ation 
the  continuance  of  the  debt  by  a  new  promise  to  himself. 
He  was  obUged,  therefore,  to  declare  on  a  promise  made  to 
himself.'*  So  where  the  creditor  became  bankrupt  and  a 
new  promise  was  made  to  the  assignee  in  bankruptcy.'*  As 
such  cases  were  exceptional  and  ordinarily,  so  far  as  the  form 
of  action  indicated,  the  plaintiff  sued  upon  the  old  indebted- 
ness, it  seems  to  have  become  recognized  by  the  courts  that 
whether  the  practice  was  defensible  or  not,  the  original  debt 
might  for  the  purposes  of  pleading  be  regarded  as  the  basis 
di  the  action; ''  but  that  the  method  of  pleading  was  anomalous 
and  that  the  real  basis  of  the  right  was  the  new  promise  has 
been  continuoxxsly  recognized.  The  existing  law  of  England 
was  expressed  by  Wigram,  V.  C,  thus:  "The  legal  effect  of 
an  acknowledgment  of  a  debt  barred  by  the  Statute  of  Ijmita- 

"  Dickaon  v.  Thomson,  2  Show.  126;  '>  Id  Leaper  v.  Tattoo,  16  East,  420, 

Haling  c.  Hasting,  G  Mod.  425;  a.  c.  Lord  Elleuborough  said:  "A«  to  tiw 

1  Salk.  29,  Carthew,  470.  See  also  Irv-  form  of  declaring  iimBted  on,  it  is 

iog  p.  Veitch,  3  M.  &  W.  90;  Laitgdell,  enough  to  gay  that  it  has  nerer  been 

Suinm.  Contracts,  {  73.  in  use,  and  that  it  is  the  common  prao- 

^  Dean  v.  Crane,  1  Salk.  28,  s.  c,  tice  to  declare  on  the  ori^nal  contract, 

6  Mod.  309;  Ld.  Hay.  1101;  Williams  and,  if  the  statute  be  pleaded,  t^e  oaly 

I.  Gun,  Forteac.  177.    In  this  case  the  question  is,  whether  the  defence  f^Ten 

court  said  that  "here  the  action  was  by  it  has  been  waived."    In  Upton  o. 

brought  on  the  txpnea  promise  to  the  Else,  12  Moore,  303,  Best,  C.  J.,  said: 

administrator,  tbou^  grounded  upon  "We  have  every  wish  to  give  full  ef- 

an  old  foundation."    Saiell  o.  Wine,  3  feet  t«  the  statute.    Probably  the  new 

East,  400;  Ward  o.  Hunter,  6  Taunt,  promise  ought  in  strictness  to  be  de- 

210^  dared  on  specially,  but  the  practice  is 

'*  Skinner   b.    Rebow,    2  Str.   919;  inveterate  the  other  way,  awl  we  eaiH 

Kinder  v.  Paris,  2  H.  Bl.  661.  not  get  over  it." 
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tions  is  that  of  a  promise  to  pay  the  old  debt,  and  for  this 
piirpoee  the  old  debt  is  a  consideration  in  taw.  In  that  sense, 
and  for  that  purpose,  the  old  debt  may  be  said  to  be  revived. 
It  is  revived  as  a  conEdderation  for  a  new  promise.  But  the 
new  promise,  taid  not  the  old  debt,  is  the  measure  bf~lEe 
creditor's  right.  If  a  debtor  simply  acknowledges  an  old  debt, 
the  law  implies  from  that  simple  acknowledgment  a  promise 
to  pay  it;  for  which  promise  the  old  debt  is  a  sufficient  con- 
sideration. But  if  the  debtor  promises  to  pay  the  old  debt 
when  he  is  able,  or  by  instahn^its,  or  in  two  years,  or  out  of 
a  particular  ftmd,  the  creditor  can  clium  nothing  more  than 
the  promise  gives  him." ""  Tbese  words  have  been  quoted 
with  approval  in  a  number  of  subsequent  cases."  If,  therefore, 
the  essential  rights  of  the  parties  turn  upon  it  the  English 
court  has  recognized  that  the  new  promise  is  in  fact  the 
cause  of  action."  In  view  of  these  precedents  it  is  not  surpris- 
ing to  find  that  the  majority  of  American  courts  dlow  an  action 
on  the  original  debt  and  this  tendaicy  is  the  greater  because 
many  courts  are  now  disposed  to  deny  validity  to  moral 
consideration  and  past  consideration  of  every  kind  and  seek 
to  avoid  the ,  theoretical  difficulties  of  giving  effect  to  new 
promises  to  pay  barred  debts  by  holding  that  the  new  promise 
operate  merely  as  a  waiver  of  the  defence  of  the  statute 
and  must  be  pleaded,  if  pleaded  at  all,  by  way  of  replica- 
tion rather  than  in  the  declaration."    Further,  in  view  of  the 

n  Philipe  n.  Philips,  3  Hare,  281, 299.  to  recover,  but  subsequently  brought 

""  Bucktnuter  v.  RuoBell,  10  C.  B.  this  action  on  the  new  promiae  of  the 

(N.  8.)  745,  760;  Chaaemore  c.  Tur-  single  defendant,    Fletcher.     It  wu 

ner,  L.  R.  10  Q.  B.  500,  605;  Lusher  v.  held  that  the  judgment  in  the  prior 

Hassord,  20  Times  L.  R.  31;  Shep-  joint  action  was  no  bar,  that  the  new 

herd  v.  Thompson,  122  U.  S.  231,  239,  promise  created  a  sepante  nereml  lia- 

30  L.  Ed.  1156,. 7  S.  Ct.  1229.  bility  on  the  part  of  Fletcher.   Seealao 

1 1n  Lechmere  t>.  Fletcher,  1  Cr.  &  Weare  v.  Chase,  58  M.  H.  225. 
M.  fl23,  the  defendant  and  another         "St.  John  v.  Gorrow,  4  Port.  223, 

who    were    jointly    indebted    to    the  29  Am.  Dec.  280;  Pearson  v.  Darring- 

plaintiff  were  sued  by  him,  and  the  ton,  32  Ala.  227,  258;  Harlan  o.  Bemie^ 

Statute  of  Limitations  was  set  up  as  22  Ark.  217,  76  Am.  Deo.  428;  Austin 

a  defence.     Prior  to  the  action,  one  v.  Bastwick,  9  Conn.  496,  25  Am.  Dec. 

of   the  defendants  had  ntade  a  new  42;  Vinson  v.  Palmer,  45  Fla.  630,  34 

promiae  in  writing,  and  an  action  was  So.  270;  Kelly  v.  Lcachman,  3  Ida.  629, 

brought  on  the  original  debt  agoinat  634,33Pac.44;WaIlcert>.Freeman,209 

the  joint  debtors.    The  plaintiff  failed  I11.17,70N.K.595;Willeyp.Stal«,105 
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Eo^ish  precedents  it  is  not  surprisii^  to  find  also  that  in  some 
jurisdictions  where  tlie  practice  is  to  declare  upon  the  bridal 
debt,  it  is  nevertheless  stated  that  the  plaintiff's  right  is  on 
the  new  promise,  and  that  the  old  indebtedness  serves  merely 
as  a  foimdaldon  or  consideration  for  the  new  pronuse.^  Some- 
times it  is  said  the  creditor  may  as  he  prefers  sue  eitiier 
upon  the  new  promise  or  on  the  ori^nal  indebtedness,*'  and 
some  jurisdictions  hold  that  the  plaintiff  must  sue  on  the 
new  promise.'*  A  distinction,  however,  is  often  taken,  in 
jurisdictions  which  do  not  hold  an  action  on  the  old  debt  the 
uniformly  correct  method  of  pleading,  between  cases  where 
the  statute  has  and  those  in  which  it  has  not  completely 
run  at  the  time  of  the  new  promise.  In  the  latter  class  of 
cases  it  is  held  that  the  action  must  be  on  the  ori^nal  debt." 


Ind.  453,  6  H.  E.  884;  Bayltn  v.  Street, 
SI  lows,  627,  2  N.  W.  437;  Qay  p. 
Ttana,  6  GUI,  82;  Haley  f.  Jewett,  3 
Mete.  439,  2  Mete.  168;  Boyd  o.  Hurl- 
but,  41  Mo.  264;  Betton  v.  Cutts,  II 
N.  H.  170;  Barker  v.  Heath,  74  N.  H. 
270,  67  Atl.  222;  WaltemuTe  v.  West- 
oyer,  14  N.  Y.  16,  20;  Yaw  v.  Kerr,  47 
Pa.  333;  HaiUn  u.  StUlwagen,  23  Pa. 
Supa-.  114,  116;  Stearna  s.  Stoarna 
Adm.,  32  Vt.  678,  682. 

■  In  Taylor  r.  Hotchkm,  81  N.  Y. 
App.  DiT.  470,  474,  80  N.  Y.  8.  1042, 
qjealdng  of  the  analogous  case  of  a  new 
promise  to  pay  a  debt  discharged  in 
bankruptcy,  the  court  said:  "  While,  aa 
a  mere  lule  of  pleading,  the  courts  have 
allowed  casee  of  this  character  to  jno- 
ceed  upon  the  former  theory,  this  has 
seemed  to  be  done  as  a  matter  of  per- 
mission and  tolerance  and  with  full 
recognition  of  the  fact  that  it  was  more 
logic^  to  treat  the  subsequent  prom- 
iie  as  tbe  eause  of  action  and  the  orig- 
inal obligation  reduced  from  a  legal  to 
a  mtffal  character  as  merely  supplying 
the  oonaidwation.  Depuy  v.  Swart,  3 
Wend.  136,  20  Am.  Dec.  673;  Duaen- 
bury  V.  Hoyt,  63  N.  Y.  521,  13  Am. 
Hep.  543;  Bcheper  c  Briggs,  2S  N.  Y. 
Ak».  Div.  115,  50  N.  Y.  S.  869.    See 


alflo  Champion  t>. 

Mass.  76,  79,  42  N.  E.  498;  and  cases 

in  the  preceding  note,  pamim. 

"  Lonsdale  p.  Brown,  4  Waah.  C.  C. 
148,  150;  Polk  f.  Butterfleld,  9  Colo. 
326,  12  Pac.  216;  Little  p.  Blunt,  0 
Pick.  488,  491. 

»  Lambert  v.  Schmali,  IIS  Cal.  33, 
35, 15  Pao.  13;  Weinberger  v.  Weidman, 
134  Cal.  699,  66  Pac.  869;  Pendley  o. 
Powers,  129  Ga.  69,  68  S.  £.  653;  Gil- 
more  p.  Green,  14  Bush,  772;  Wurth  t>. 
Paducah,  116  Ky.  403,  25  Ky.  L.  Rep. 
688, 76  S.  W.  143;  Howeo.  Saundeta,  38 
Me.  350;  Stoker  d.  Patton  (Tex.  Civ. 
App.),  35  S.  W.  64;  Cotulla  v.  Urbabn, 
104  Tex.  208,  135  S.  W.  1159,  34  L. 
R.  A.  (N.  S,)  345;  Ireland  v.  Mac- 
kintosh, 22  Utah,  206,  300,  01  Pac 
901. 

•*  Union  Pacific  B.  Co.  v.  Ruef,  120 
Fed.  102;  Bodgers  v.  Byers,  127  Cal. 
628,  60  Pao.  42;  Weinberger  c  Weid- 
man,  134  Cal.  699,  66  Pac.  869;  Rich- 
ardeoo  v.  Bricker,  7  Colo.  68, 1  Pac.  433, 
49  Am.  Rep.. 344;  Rankin  v.  Ander- 
son, 24  Ky.  L.  Rep.  647,  69  S.  W.  705; 
Howe  P.  Saunders,  38  Me.  350;  Shao- 
k^ord  17.  Douglass,  31  Miae.  95; 
Taylor  V.  Slat«r,  16  R.  I.  86,  12  AtL 
727. 
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§  197.  New  promise  after  action  bTOUf^t 

On  principle  there  is  a  difference  between  the  validity  of 
a  new  promise  made  after  action  brought  where  the  def^ice 
is  infancy,  and  where  the  defence  ia  the  Statute  of  limitations 
or  bankruptcy,  since  in  the  latter  cases  prior  to  the  new  promise 
there  is  not  even  a  voidable  obligation.  An  infant's  promise 
is  vahd  imtil  repudiated.*^  Accordingly  a  right  of  action 
exists  against  him  at  the  time  the  action  is  brought,  even 
though  no  new  promise  has  been  made.  The  effect  of  the  new 
promise  is  merely  to  defeat  the  defence  of  infancy  if  it  is  pleaded. 
This  view  is  accepted  by  some  of  the  decisions  and  a  new  prom- 
ise is  held  sufficient  though  made  after  begining  of  the  action." 
But  other  decisions  based  in  the  main  on  an  early  English 
case  decided  before  the  nature  of  an  infant's  obli^tion  was 
fully  understood  hold  that  the  new  promise  in  order  to  be  ^ec- 
tive  must  be  made  before  action  brought."  Where,  howevCT, 
the  obligation  is  barred  by  the  Statute  of  Limitations,  it  is  in 
reality  the  new  promise  which  is  the  basis  of  the  creditor's 
right.*^  Accordingly  until  the  new  promise  is  made,  no  right  of 
action  exists  in  favor  of  a  creditor  whose  claim  is  barred.  The 
courts,  therefore,  now  generally  hold  a  new  promise,  after  action 
brought,  insufficient."  The  same  reasoning  is  involved  where  a 
discharge  in  the  bankruptcy  is  concerned.  Here  also  a  promise 
after  action  brought  is  insufficient." 

§  198.  A  new  promise  made  on  Simday,  or  by  an  imolvent. 

If  under  the  local  law  a  contract  cannot  be  made  on  Sunday, 

*<See  Duncan  n.  Dixon,  44  Cb.  Div.  134;  Martin  v.  Jennings,  52  8.  C.  371. 

211,  213,  a.]ao  ijifra,  {231.  Undn theview formerly prerailing that 

**  Slatorii.  Trimble,  14  Irish  C.L.  342;  the  statute  merely  raised  a  presuption 

Best  V.  Givene,  3  B.  Mon.  72;  Snyder  i>.  of  payment,  the  English  court  dedded 

Gericke,101Mo.App.647,748.W.377,  in  a  caae,  now  overruled,  that  a  new 

"Thrupp  V.   Fielder,   2  Esp.  628;  promise   after  action  brought  would 

Thornton  v.  Illingworth,  2  B.  4  C.  824;  enable  the  creditor  to  recover.    Yea  v. 

Hyer  c  Hyatt,  3  Cr.  C.  C.  276;  Ford  Four&ker,    2    Burroughs,    1099,   and 

V.  Phillipa,  1  Pick.  202;  Freeman  e.  some  early  cases  in  the  United  Sutes 

Nichols,  138  Mass.  313;  Merriam  e.  have  appUed  the  same  doctrine.    Love 

Wilkins,  6  N.  H.  432,  25  Am.  Dec.  472;  v.  Hackett,  8  Ga.  486;  Oliver  v.  Gray, 

Hale  V.  GOTish,  8  N.  H.  374.  1  H.  &  G.  204;  DanforUi  v.  Culver,  11 

"Seempra,   H  179,   181,   196.  John.  146;Staven8r.Hewitt,30Vt.262. 

••Bateman  u.  Pinder,  3  Q.  6.  S74;  ■•Thornton  v.  Nichols,  119  Ga.  SO, 

Bradford  v.  Spyker's  Adm.,  32  Ala.  45  S.  E.  78£. 
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neither  an  express  new  promise  nor  one  implied  from  a  part 
payment  on  tjiat  day  should  be  sufficient  basis  for  a  creditor's 
recovery  of  a  barred  debt."* 

If  a  new  promise  to  pay  a  debt  barred  by  the  Statute  of 
Limitations  is  made  in  any  form  by  an  insolvent  who  subse- 
quently goes  into  bankruptcy  its  validity  need  not  be  ques- 
tioned so  far  as  it  imposes  a  merely  personal  liability  upon 
the  debtor,  enforceable  from  after-acquired  property  if  the 
debtor  is  not  discharged;  but  the  right  of  a  creditor  who  has 
received  such  a  promise  to  share  in  the  assets  of  the  bankrupt 
has  been  denied,  and  it  seems  justly  if  the  creditor  has  reason- 
able cause  to  believe  his  debtor  insolvent,  on  the  ground  that 
the  allowance  of  proof  of  the  obligation  in  bankruptcy  would 
efiEeet  a  preference." 


"  It  WAS  so  held  in  Huseey  ■>.  Roqu^ 
more,  27  Ala.  281;  Bumgardner  v.  Tay- 
k>r,  28  Ala.  687;  Dennis  n.  Sharman,  31 
Ga.  607;  Clapp  v.  Hale,  112  Mass.  368, 
17  Am.  Rep.  lU;  Whitchcr  v.  McCon- 
Ddl,  59  N.  H.  470;  Haydock  v.  Tracy, 
3W.  &S.  607.  But  Bee  omira,  Ayrcs  D. 
Bane,  30  Iowa,  518;  Thomas  v.  Hun- 
ter, 29  Md.  406,  where  the  new  prom- 
ise was  held  merely  evidence  to  support 
sn  action  on  the  origina]  ind(J>ted- 
ocas.  In  Iowa  by  statute  any  writ^ 
ten  admiaaion  of  indebtedneaa  is  suffi- 
cient to  Tevire  the  debt.  This  stat- 
ute was  Telied  on  by  the  court  and 
may  justify  the  decision  in  that 
State. 

"In  Inn  Salmon,  239  Fed.  413, 414, 
h.  Hand,  J.,  went  farther,  saying: 

"I  have  found  only  two  cases  deal- 
ing with  the  question— /n  re  Banks, 
207  Fed.  662,  665,  in  which  Judge  Ray 
makes  ihe  question  turn  upon  the  cred- 
itot's  knowledge  of  the  insolvency, 
there  having  been  a  payment;  and 
/n  re  Blankenship,  220  Fed.  395,  where 
Judge  Bledsoe  allowed  a  written  ao- 
knowkdgmeait  to  revive  the  debt,  the 
cteditor  bang  ignorant  of  the  bank- 
nqrt's  fiii«.ni-ial  condition.  . 

"I  cannot  agree  Uiat  a  bankrupt, 


findLog  himself  in  a  desperate  financial 
position,  may  r«vive  aa  outlawed  claim 
by  a  written  acknowledgment  or  a  part 
paymait.  If  the  situation  is  looked  at 
without  the  usual  fiction,  such  an  act 
creates  anew  the  obligation  quite  as 
much  as  though  the  bankrupt  on  the 
eve  of  bankruptcy  were  to  execute  a 
bond  without  consideration  in  a  juris- 
diction where  no  consideration  is  nec- 
essary to  support  a  bond.  The  result  is 
no  different  if  the  usual  fiction  is  ac- 
cepted under  which  the  payment  is 
taken. as  evidence  of  a  new  promise  to 
pay  the  indebtedness.  Under  that 
theory  it  still  remains  equally  true,  as 
in  the  case  of  a  bond,  that  the  new 
promise  alone  recreates  the  obligation. 
Such  a  promise  seems  to  me  to  fall 
within  the  term  'incumbrance'  in  sec- 
tion 67  e  of  the  Bankruptcy  Act,  and 
within  the  word  'charge'  of  section  35 
of  the  New  York  Personal  Property 
Iaw  (Consol.  laws,  c.  41),  By  it 
alone  the  aaieta  of  the  bankruptcy  are 
charged  with  an  obligation  which  was 
either  nonemstent  before,  or  against 
which  there  was  a  valid  defence,  it 
moke*  no  difTerence  which. 

It  is  unnecessary  to  conmder  whether 
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§  199.  A  new  promise  based  on  a  previous  agreement  witiiia 
the  Statute  of  Frauds. 

A  contract  within  the  Statute  of  Frauds  is  not  void  but 
merely  unenforceable;  '^  and  a  memorandum  made  after 
the  or^uial  contract  removes  the  statutory  difficulty  and 
makes  the  origiaal  contract  enforceable.*'  But  it  is  possible 
to  suppose  either  that  a  new  promise  to  perform  the  ori^nally 
unenforceable  contract  is  oral  or,  if  written,  that  it  is  not  an 
accurate  or  complete  memorandum  of  the  earlier  traosactjon. 
Two  objections  may  be  made  to  the  enforcement  of  the  new 
promise.  First,  that  it  lacks  consideration  and,  second,  liiat 
it  is  in  violation  of  a  policy  of  the  law  laid  down  in  the  Statute 
of  Frauds.  As  to  the  first  difficulty,  it  may  be  said  that  the 
question  is  not  materially  different  from  that  presented  by 
new  promises  after  debts  have  been  barred  by  other  technical 
rules  of  law,  except  that  a  contract  within  the  Statute  of 
Frauds  though  it  may  be  said  to  exist  even  if  no  memorandum 
has  been  made  '*  has  never  been  enforceable."  The  same 
objection,  it  shoiUd  be  observed,  however,  applies  to  promises 
by  sureties  who  have  never  been  chained  owing  to  some 
condition  precedent."  Whatever  may  be  said  of  the  first 
difficulty,  the  second  would  certainly  seem  to  prohibit  the 
enforcement  of  an  oral  promise.  Evrai  if  it  be  admitted  that 
the  Statute  of  Frauds  is  intended  wholly  for  the  benefit 
of  a  defendant,  it  undertakes  to  free  him  frwn  the  chance 
of  being  held  hable  because  of  perjured  testimony  as  to  oral 
promises  which  he  is  alleged  to  have  made.  This  policy  of  the 
law  can  hardly  be  carried  out  by  allowing  a  plaintiff  to  testify 
that  the  defendant  not  only  made  an  oral  agreement  originally 
but  that  he  subsequently  made  another  oral  promise  to  carry 
or  not  tLe  creditor,  Hamilton  H.  Sal-  to  show  that  the  traaBferee  had 
inoa,was  put  on  inquiry  as  to  the  bank-  notice." 
nipt's  insolvency,  the  distinction  taken  **  See  tTtfra,  {{  527  el  Mq. 
in  Re  fiankg,  supra,  because  the  ques-  "  See  infra,  {  690. 
tion  is  only  whether  the  bankrupt  may  **  See  infra,  i  527. 
gratuitously  destroy  a  part  of  his  ee-  **  This  circumstance  would  exclude 
tate,  i. «.,  a  valid  defence,  in  the  interest  it  from  the  terms  of  the  rule  stated  in 
of  a  third  person,  and  to  the  prejudice  the  note  to  Wennall  v.  Adney.  See 
of  his  creditors.  The  case  is  analogous  supra,  i  147,  and  if^ra,  i  202. 
to  a  voluntary  transfer  in  fraud  of  "  See  «upro,  {  1S7. 
creditoiB,  where  it  is  never  oeceesary 
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out  the  fitst  agreement.  The  argument  is  not  so  strong 
against  written  promiseB,  which  definitely  state  the  terms 
of  the  jnomise,  though  they  do  not  sufficiently  state  the 
uriiole  of  the  origpal  transaction  to  serve  as  a  memorandum. 
The  question  has  arisen  m  regard  to  various  sections  of  the 
statute  and  the  decisions  are  far  fnmi  uniform.  A  promise  to 
perform  an  oral  antenuptial  agreement  has  been  held  invalid; " 
as  has  a  subsequent  promise  made  to  perform  an  oral  guar- 
anty;"" but  other  decisions  hold  the  defendant  bound  upon 
a  n^otiable  instrument  indorsed  or  made  by  him  in  perform- 
ance of  an  oral  promise  wittun  the  statute  or  in  satisfaction  for 
its  breach.**  Such  decisions  are  slight  authority  for  the  proposi- 
tion that  any  subsequent  written  promise  is  sufficiently  sup- 
ported by  a  prior  contract  within  the  statute,  and  are  no  author- 
ity at  all  for  the  validity  of  a  subsequent  oral  promise.  It  has, 
however,  been  directly  held  in  at  least  one  case  that  a  subse- 
quent informal  writt^i  promise  is  enforceable.^  A  new  written 
promise  dgned  by  the  party  to  be  chatted,  the  only  considera- 

erally  an  executed  CQnveyance  wiU  Dot 
be  T^arded  aa  voluntaiy  iri>en  pvea 
in  satisfaction  of  an  oral  agreement 
within  the  statute.  Sedgwick  r.  Tuo- 
ker,  90  Ind.  271. 

"  HaU  V.  Soule,  11  Mioh.  494.  llie 
Bubeequent  promise  waa  in  writing  but 
did  not  suSdently  state  the  terms  of 
the  original  bargain  to  serve  aa  a  ntaay'  ■ 
orandum  of  it  So  in  Ribock  v.  Can- 
ner,  218  Maes.  5,  106  N.  E.  462,  pay- 
ments in  part  perfonnance  of  an  oral 
guaranty  were  held  not  to  validate  the 
guaranty. 

*■  Rogers  t>.  Stevenson,  18  Minn.  68; 
Nelson  v.  DifFend^ffer,  178  Mo.  App. 
48,  163  S.  W.  271;  Paul  o.  StackhouBe, 
38  Fa.  302;  Rankin  n.  Matthieapen,  10 
S.  Dak.  628,  76  N.  W.  190;  Einaie  v. 
Harper,  Ifi  Ont.  L.  R.  682. 

>  Wills  p.  Roes,  77  Ind.  1, 40  Am.  Rep. 
279.  Hie  eubaequent  promise  was  in 
a  letter  which  did  not  ao  state  Ibe 
terms  of  the  original  bargain  as 
to  be  a  sufficient  memoraadum  bj 
itself. 


"In  lioyd  V.  Pdton,  91  V.  8.  479, 
485, 23  L.  Ed.  363,  a  promise  after  mai^ 
ri^e  to  carry  out  an  oral  antenuptial 
agreement  was  said  to  be  invalid.  So 
in  Richardaon  v.  Richardson,  148  111. 
663,  3S  N.  E.  608,  26  L.  R.  A.  305,  a 
promissory  note,  made  after  hia  mar- 
riage by  a  husband,  was  held  not  suffi- 
cimtly  supported  by  a  prior  oral  ante- 
nuptial agreement.  It  should  be  ob- 
served in  this  connection  that  even  if 
an  oral  antenuptial  agreement  is  actu- 
al^ earned  out  after  marriage,  the  set- 
U^nent  is  treated  as  a  voluntary  con- 
veyance. Be  Holland,  [1902]  2  Ch.  360; 
Uoyd  r.  Fulton,  91 U.  S.  479, 23  L.  Ed. 
363;  Winn  v.  Albert,  2  Md.  Ch.  169; 
Albert  v.  Wmn,  6  Md.  66;  Deahon  e. 
Wood,  148  Man.  132,  19  N.  E.  1,  1  L. 
R.  A.  518;  Borat  v.  Corey,  IS  N.  Y.  505. 
Whereas  a  trust  unenforceable  because 
of  the  Statute  of  Prauda  may  be  carried 
out  by  the  promiaor,  and  hia  truatee  in 
bankruptcy  cannot  set  the  conveyance 
aside.  Bailey  i>.  Wood,  211  Mass.  37, 
97  N.  B.  902,  and  cases  cited;  and  gen- 
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tion  for  which  was  the  rescissioii  of  a  prior  oral  contract  unen- 
forceable because  not  to  be  performed  within  a  year,  has 
also  been  held  binding ;  *  as  have  promises  by  one  who  originally 
entered  into  an  oral  contract  for  the  purchase  or  sale  of  an 
interest  in  land,  to  carry  out  his  agreement  or  reimburse  the 
promisee  for  his  failure  to  do  so.'  On  the  other  hand,  an 
oral  subsequrait  promise  to  pay  for  services  of  a  real  estate 
broker,  has  been  held  not  binding  in  a  State  which  required 
the  ori^nal  transaction  to  be  in  writing.*  And  a  subsequent 
promise  to  pay  dami^es  for  failing  to  cury  out  an  oral  contract 
for  the  sale  of  goods  which  was  within  the  Statute  of  Frauds 
has   also   been   held    invalid   for   insufficient   consideration.' 


§  200.  Ratification  and  adoption. 

Here  are  other  classes  of  cases  usually  referred  to  the  heads 
of  ratification  and  adoption  which  in  their  essence  involve 
the  making  of  promises  which  are  enforced  by  the  law  althouf^ 
supported  by  no  present  con^deration.  Thus  where  a  contract 
has  been  made  by  one  who  purports  to  be,  though  he  is  not 
agent  for  another,  the  ratification  of  the  agreement  by  the 
Utter  for  the  first  time  subjects  him  to  legal  liability.  If  he 
is  regarded  by  the  law  as  simultaneously  becoming  the  promisee 


•  Sbnit  V.  EnniB,  28  Kuu.  706. 

*  Id  HuriB  o.  Cluk,  94  Iowa,  327,  fl2 
N.  W.  S54,  and  Poole  r.  Homer,  64  Md. 
131,  20  Ati.  1036,  the  defaidant  had 
orally  cootracted  to  pay  the  profit  de- 
rived from  a.  real  estate  transaction,  to 
the  plaintiff,  and,  after  having  made 
a  profit,  again  protniaed  to  pay  the 
money  and  was  held  legally  bound  to 
fulfil  his  promise,  though  the  ori^oal 
agreement  was  held  an  oral  trust 
within  the  statute.  In  Brown  v. 
lAtham,  92  Ga.  280,  18  8.  E.  421,  a 
son  in  connderation  of  land  conveyed 
promised  orally  to  recODTey  it.  It  was 
held  that  this  state  of  aSaira  was  suf- 
ficient to  support  a  promise  after  the 
father's  death  to  pay  the  defendant's 
sister  a  share  of  the  value  of  the  land. 
In  Famham  e.  O'Brien,  22  Me.  475, 
a  promise  to  reimburse  the  plaintiff 


for  expense  incurred  in  preparing  to 
carry  out  an  unenforceable  oral  agne- 


•  Stout  V.  Humphre?,  69  N.  J  L.  436, 
55  Atl.  281.  lliiB  decision  was  fol- 
lowed in  Bagnolen.  Madden,  76  N.  J.  L. 
255,  69  Atl.  967.  Though  in  the  latter 
case  the  subsequent  promise  was  writ- 
ten, the  New  Jersey  court  held  that  a 
proper  construction  d  the  local  stat- 
ute required  the  original  bargun  to 
have  been  in  writing.  In  Muir  v.  Kane, 
55  Wash.  131, 104  Psc.  153,  26  L.  R.  A. 
(N.  8.)  519,  such  a  subsequent  writ- 
ten promise  was  enforced;  as  was  a 
note  subsequently  given  in  payment  in 
Mohr  V.  Rickgauer,  82  Neb.  398,  117 
N.  W.  950. 

»  Hooker  v.  Knab,  26  Wis.  511;  Nich- 
ols V.  Mitchell,  30  Wis.  329. 
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of  a  promise  which  was  made  to  the  supposed  agent,  there  is  con- 
sderation  for  the  promiBe  involved  in  his  ratification,  but  other- 
wise there  is  not;  and  cases  can  easily  be  supposed  where  the 
ratifying  principal  gains  nothing  in  exchange  for  the  liability 
which  he  assumes.*  This  is  especially  true  in  cases  where  the 
i^ent  had  a  general  authority  and  his  violations  of  instiiic- 
tions  cfT  excess  of  authority,  are  not  sufficient  to  afford  ground 
to  the  principal  for  escaping  from  liability  on  a  contract  made 
by  the  agent  on  his  behalf  with  the  third  perscm.  Where 
the  agent's  general  authority,  or  his  apparent  authority  are 
thus  such  that  the  principal  is  bound  by  the  contract,  he  may 
hold  the  agent  hable  for  making  it;  but  by  his  subsequent 
action  may  approve  or  ratify  tiie  gent's  conduct.  Such  rati- 
fication obviously  has  no  effect  on  the  rights  and  UabiUties 
of  the  third  person;  it  simply  frees  the  agent  from  UabiUty 
to  his  inincipal.  This  is  a  pure  gift  on  the  part  of  the  principal 
and  yet  is  binding  upon  him.^    Similarly  where  a  party  to 


*  Gnnt  V.  Beaid,  50  N.  H.  129. 

'  All  Uie  decisioiis  admit  that  tho 
agent  is  thus  freed  from  liability. 
Smith  V.  CJologan,  2  T.  R.  188  n.,  Nor^ 
ris  V.  Cook,  1  Curtid,  C.  C.  404;  Paci- 
fic Vinegar,  etc.,  Works  e.  Smith,  162 
Cal.  S07,  93  Pac.  85;  Trig^  c.  Jooea, 
4fi  Minn.  277,  48  M.  W.  1113;  Hanks  v. 
Dmke,  49  Baib.  186;  Caimes  v.  Bleeo- 
kn,  12  Johns.  300;  Towle  i>.  Stevenson, 
1  Johns.  Gaa.  110;  Woodward  v.  Suy- 
daro,  1 1  Ohio,  360;  Courcier  v.  Ritter,  4 
Wash.  Cir.  Ct.  549.  See  also  Bank  of 
St.  Mary's  v.  Calder,  3  Strob.  403; 
Mechanica'  &  Traders  Ins.  Co.  v.  Rion 
(Tenn.),62S.  W.44.  In  some  of  these 
decimona  it  ia  held  that  the  acceptance 
by  the  principal  of  the  fruita  of  the 
transaction  proves,  or  tends  to  prove 
adoption  of  the  agent's  conduct.  But 
as  the  principal  is  in  any  event  bound 
by  the  transaction,  so  far  as  the  third 
poson  is  concerned,  the  fact  that  he 
oideavors  to  get  what  advantage  he 
can  from  it,  does  not  indicate  approval 
of  the  agent's  conduct.  Moreover,  this 
courae  on  the  part  of  the  principal  ia 
tar  the  agent's  advantage,  aince  it  mit- 


igatea  dantagea.  In  Tri^9  p.  Jonea,  46 
Mimi.  277,  283,  48  N.  W.  1113,  the 
court  said  "There  ia  no  doubt  that  the 
genera]  rule  ia  that,  by  a  ratification  of 
an  unauthoriied  act,  the  principal  ab< 
Bolvea  the  ^ent  from  all  responsibil- 
ity for  loss  or  damage  growing  out  of 
the  unauthorized  transaction,  and  that 
thenceforward  the  principal  aaaunies 
the  reaponaibility  of  the  transaction, 
with  all  its  advantages  and  all  its  bur- 
dens. Neither  is  there  any  question 
but  that,  where  the  rights  and  oUigfr- 
tiona  of  third  peraona  may  depend  on 
hia  election,  the  principal  is  bound  to 
act,  and  pve  notice  of  hia  repudiation 
or  disaffirmance  of  the  uoauthoriaed 
act  at  once,  or  at  least  within  a  reaaon- 
able  time  after  knowledge  of  the  act; 
and,  if  he  doea  not  ao  disent,  bis  si- 
lence will  aSord  conclusive  evidence  of 
hia  approval.  Such  a  rule  is  necessary 
to  protect  the  rights  of  third  parties 
who  have  dealt  with  the  agent.  If  the 
principal,  after  knowledge,  remains  en- 
tirely passive,  it  is  but  just,  when  the 
protection  of  third  parties  requires  it, 
to  presume  that  what,  upon  knowledge, 
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an  agreement  which  he  waa  induced  to  make  l^  fraud  or  to 
which  he  has  another  equitable  or  personal  defence,  such 
as  mistake  or  duress,  ratifies  the  transaction;  he  therettp<Hi 
without  the  receipt  of  any  present  consideration  may  subject 
himself  to  liability  according  to  the  terms  of  his  ori^nal 
voidable  promise.  Vniere  a  foiled  or  altered  instrument 
is  enforced  merely  because  it  has  been  ratified  or  adopted, 
even  more  clearly  something  of  the  same  sort  happoiB.'  Adop- 
tion, however,  properly  differs  from  ratification,  in  that  no 
fictitous  doctrine  of  relation  is  involved  and  recoveiy  must 
be  based  on  consideration  or  estoppel.'  The  fiction  of  rela* 
tion,  where  sanctioned  by  the  law,  should  not  hide  the  fact 
that  in  these  cases,  obligations  are  created  or  dischai^ed 
without  present  consideration. 

§  201.  Explanation  of  anomalous  cases  where  transactions 
are  enforced  without  present  consideration. 

Various  attempts  have  been  made  to  explain  and  to  classify 
the  cases  where  promisors  are  held  liable  without  present 
consideration;  and  so  far  as  possible  to  harmonize  them 
with  recognized  principles.  Three  explanations  in  particular 
have  been  given.  First, — that  a  new  promise  may  revive 
liability  based  on  a  former  valid  consideration,  but  barred 
by  some  rule  of  positive  law.  Second, — that  there  is  in  these 
cases  a  w^ver  of  defence  and  tlie  plaintiff's  right  is  based 
on  the  ori^nal  cause  of  action.  Hiird, — that  the  plaintiff's 
defence  to  tiie  original  cause  of  action  was  from  the  outset 
defeasible  and  has  subsequently  been  defeated.  These  e^lana- 
tions  have  value  if,  and  only  if  they  fit  the  existing  law  and 
can  be  applied  to  new  cases  as  they  come  up  with  ccnrect 
results,  liiat  they  have  not  this  value  will  be  evident  from 
the  ensuing  sections.  The  truth  should  be  recognized  that 
the  cases  in  question  in  the  main  are  survivals  of  the  early 
he  hu  failed  to  repudiate,  he  has  tac-  strumenta,  infra,  5 1145;  and  u  to  nti- 
itly  confirmed.  But  it  ia  apparent  fication  of  alteration,  it^ro,  H  ISOd, 
that  the  reasons  for  such  a  rule  do  not      1897. 

apply  with  equal  force  in  favor  of  the  *Copps  v.  Henaley,  23  Okl.  311,  100 
agent  himaelf ,  who  has  wrongfully  com-  Pac.  616;  Edwards  v.  Heralds  of  Lib- 
mitted  the  unauthoriced  act."  erty,  <Pr.    1919),  107  Atl.  324.    See 

*  See  as  to  the  adoption  of  forged  in-     fftfro,  {  1146.  < 
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rule,  based  oa  a  Action  origiually  and  still  fictitious,  tliat  an 
antecedent  debt  is  ccmsideration  for  a  subsequent  promise 
to  pay  it.  In  connection  with  the  cases  in  question,  the 
fiction  has  been  kept  alive  by  the  desire  of  courts  to  find 
some  way  to  hold  liable  on  a  new  promise  any  person  whose 
defence  ot  ground  of  non-liability,  though  technically  valid, 
had  no  substantial  foimdation  in  justice.  The  exact  boimdaries 
of  this  branch  of  tile  law  in  view  of  these  facts  can  be  determined 
only  empirically. 

§  202.  Revival  of  debts  barred  by  some  positire  rule  of  law. 

The  often  quoted  rule  that  debts  which  were  once  enfor- 
ceable through  the  medium  of  an  implied  promise,  and  which 
have  thereafter  been  barred  by  scone  poative  rule  of  law, 
may  be  revived  by  a  new  promise,  was  suggested  by  the 
reporter  in  the  note  to  Wennall  v.  Adney."  Such  a  rule 
had  not  previously  been  stated  by  the  courts,  but  it  has 
often  been  repeated  subsequently  as  expressing  the  correct 
rule.  The  statement,  however,  is  not  wholly  satisfactory. 
It  is  not  perfectly  clear  what  defences  are  included  under 
the  designation  of  a  po»tive  rule  of  law.  Moreover,  in  at 
least  one  class  of  cases  where  it  is  well  settled  tiiat  recovoy 
is  allowed  because  of  the  new  promise,  the  liability  was  never 
previously  enforceable  through  the  medium  of  an  implied 
promise  or  otherwise.  This  is  the  case  of  a  surety's  promise 
to  pay  though  a  condition  precedent  to  any  liability  on  his 
part  has  never  been  performed,"  The  rule  itself  professes 
no  explanation  why  such  cases  should  be  excepted  from  the 
general  principle  requiring  contemporaneous  consideration 
to  support  a  promise.  It  is  an  empirical  classification,  and 
doubtless  in  the  main  is  accurate,  but  as  has  been  indicated 
not  entirely  so. 

§  208.  Waiver. 

It  is  often  said  that  the  new  promise  of  a  debtor  whose 
debt  is  barred  by  the  Statute  of  Limitations  by  a  discharge 
in  bankruptcy  or  oth^  similar  defence  waives  the  defence 

■■  See  nqiro,  {  147.  "  See  tupra,  j  ISf. 


408  WILLISTON   ON  CONTRA.CTB  §  203 

by  s  new  promise  rather  than  creates  a  new  cause  of  action. 
liuB  explanation,  however,  seems  tmsatisfactory  for  several 
reasons.  First,  because  though  there  are  few  principles  in 
the  law  with  v^uer  boundaries  than  those  applied  under  the 
name  of  waiver,  it  cannot  be  admitted  as  a  general  rule 
that  a  defence  can  be  surrendered  without  either  consideration 
or  a  promissory  estoppel  based  on  action  in  reliance  on  the 
promise,  and  even  such  an  estoppel  while  sufficient  to  excuse 
the  performance  of  conditions  or  to  destroy  a  defence  is  insuffi- 
cient as  a  substitute  for  consideration  to  support  a  promise." 
A  bare  ^reement  to  surr^ider  defences  other  than  those 
within  the  special  classes  imder  consideration  is  not  generally 
recognized  as  binding."  For  the  same  reason  a  promise 
to  surrender  ihe  defence  of  the  Statute  of  Limitations  itself 
is  not  binding  in  regard  to  torts,  and  perhaps  stune  other 
forms  of  action."  If  an  agreement  to  surrender  a  defence 
were  ever  effectual  as  such  without  consideration  or  estoppel, 
it  should  be  as  effectual  in  one  form  of  action  as  in  another. 
Again,  a  new  promise  to  pay  a  barred  debt,  if  made  after  action 
brought  is  ineffectual."  If  the  new  promise  took  effect  as  a 
waiver  of  defence  it  should  be  good  at  this  time.  Moreover,  the 
debtor's  promise  is  to  pay  the  debt,  not  to  give  up  a  particular 
defence,  and  the  distinction  is  important."  But  the  stroi^est 
reason  for  refusing  to  accept  the  doctrine  of  waiver  is  because 
it  is  well  recognized  that  the  new  promise  and  not  the  old 
indebtedness  is  the  measure  of  the  creditor's  right.  This  is 
so  stated  expressly  in  the  cases  "  and  is  proved  by  a  number 
of  decisions  which  are  well  established  law.  Conditional 
promises   are   binding.^     Promises  of  partial  performance 

I*  See  supra,  {  130,  and  tt^ni,  {{  679  Pratt,  42  Me.  50;  but  see  Bell  v.  Smith, 

ei   teg.  09  Mass.  617;  Cahill  v.  Patleraoo,  30 

'*  In  Monkman  v.  Shepherdwn,  11  Vt.  592;  Patnote  v.  Sanders,  41  Vt.  66, 

Ad.  &E.  411,  a  servant  had  committed  98  Am.  Deo.  564.     See  fiirther,  tufro, 

a  breach  of  duty  justifying  the  master  i|  B93,  763  et  a»q. 

under  the  terms  of  the  contract  in  re-  "  See  «upra,  {  186. 

fusing  to  pay  his  wages.    The  master  "  Seentpra,  J  197. 

promised  to  waive  his  defence,  but  the  "  See  supra,  {  184. 

promiae  was  held  not  to  bind  him.   See  "  See  irifra,  i  196. 

also  Green  v.  Coos  Bay  Wagon  Road  >*  See  tupra,  $  182. 
Co.,  23  Fed.  Rep.  67,  70;  Danforth  v. 
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are  binding;  '*  promises  to  pay  in  instalments  are  binding;  ** 
a  new  promise  by  a  joint  debtor  binds  him  separately.'*  The 
only  comitervailing  arguments  of  importance  are  (1)  that 
in  many  jurisdictions  the  action  is  based  on  the  old  obliga- 
tion. As  to  this  it  may  be  said  that  in  the  first  pUce  in  many 
jurisdictions  the  law  is  otherwise; "  but  more  particularly 
that  in  England  and  and  in  jurisdictions  which  have  followed 
England  in  allowing  an  action  on  the  old  indebtedness,  it  has 
been  generally  recc^^zed  that  this  form  of  pleading  is  uiomal- 
ous  and  that  the  creditor's  right  is  really  based  on  the  new 
promise;"  (2)  that  in  some  cases  a  new  promise  has  been 
held  to  impose  further  liability  for  a  statutory  period  such 
as  was  apphcable  to  the  ori^nal  indebtedness.'*  Except 
where  such  decisions  can  be  sustained  tmder  the  words  of 
particular  statutes,  they  seen  open  to  objectitm  both  theoreti- 
cally and  practically. 

§  204.  Defeasible  defences. 

It  may  be  suggested,  finally,  as  an  explanation  of  the  cases 
in  question  that  the  defence  was  frcan  the  outaet  defeasible 
in  its  nature;  that  is,  that  the  law  permitted  the  defendant 
to  assert,  within  a  proper  time,  his  refusal  to  be  bound  by 
die  transaction;  that  this  privil^e  given  by  the  law  ceased 
either  by  the  expiration  of  time  or  by  any  assertion  by  the 
defendant  of  his  willingness  to  forego  the  defence  or  to  per- 
fonn  the  obligation  in  question.  Such  seems  indeed  to  be 
the  nature  of  ihs  defence  given  to  one  induced  by  fraud  to 
enter  into  a  contract.  Mistake  and  duress  rest  on  similar 
grounds.  The  cases  of  contracts  voidable  for  infancy,  insanity, 
or  intoxication  may  also  be  brought  within  the  same  class. 
Where  the  defence  is  of  this  natm«  it  is  not  the  new  promise 
or  ratification  so  called  which  gives  rise  to  the  right  of  action. 
Rather  it  is  true  that  the  defence  or  privilege  given  by  the 
law  never  extended  beyond  permitting  the  defendant  when 
^)prised  of  the  facts  on  which  his  rights  depend  to  withdraw 

"Bee  tupm,  S  181.  "See  supra,  f  196. 

-Ibid.  *>Ibid. 

*■  LeehnKTe  v.  Fletcher,  1  Cr.  A  M.  "See  tupra,  {  18S. 
623;  Weare  d.  Chaae,  68  N.  H.  225. 
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from  the  traDsac1i(m.  Accordiiigly  a  failure  rarten^ng  beyond 
a  reasonable  time  to  assert  the  privilege  shoiild  be  as  effective 
as  express  ratification.  As  to  transactioiiB  e^Kcuted  on  one 
or  both  udes,  the  law  supports  this  statement.*'  As  .to  trans- 
actions executory  on  both  sides,  it  is  probable  that  no  action. 
need  be  taken  by  the  defendant  until  demand  is  made  upon 
him  for  performance,  and  that  he  may  tiien  assert  the  defence 
of  fraud,  infancy,  or  other  defence  of  tiie  sort,  though  con- 
^derable  time  may  have  ela[»ed  »nee  the  transactioQ  was 
first  entered  into,  and  its  nature  discovered.**  But  the  revival 
of  debts  barred  by  bankruptcy,  the  Statute  of  Limitations, 
or  the  failure  to  charge  a  surety,  cannot  be  e:q>laiaed  in  the 
same  way.  In  these  cases  even  though  the  transacti<m  is 
executed  on  the  part  of  the  plaintiff  the  benefit  of  the  transac- 
tion may  be  retained  permanently  without  the  defence  being 
forfeited.  The  explanation  therefore  of  a  defeasible  defence 
does  not  afford  a  satisfactory  legal  theory  on  which  to  rest 
the  decisions  enforcii^  new  promises. 

•*8eetf^ni,SlS26.    TIub  is  not  rull:r      HEuldox,  49  Conn.  493,  501  n.  44  Am. 
true  as  to  infanta,  sinoe  an  infant  ia      Kep.  249.     The  aune  ia  preoumably 


1  from  liabili^  to  perform  hia  true  of  inaanity.    The  exoeption  is 

executory  promise,  when  he  haa  re-  eesary  in  both  eases  for  the  protection 

ceived  during  infancy  property  which  of  the  privil^ed  peraon. 
he  no  longer  has  when  he  reochee  hia  ■*  See  it^ta,  1 162S. 

majority.    See  itrfn,  |238;  Catbn  «. 
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Bequiremaits  in  regard  to  Uie  obligee  of  a  eealed  instrument 215 

Ad  agent  cannot  l»nd  his  principal  by  deed  unless  be  has  authority  under  seal  216 

A  covenant  needs  no  consideration 2)7 

Statutes  "hHngine  the  common  law  of  sealed  instrumenta 218 

The  desiiabihty  of  such  statutes 210 


Negotiable  inBtrumenta 221 

§  20fi.  Sealed  instruments  an  old  fonn  of  obligation. 

The  contracts  most  completely  based  on  form  are  those 
under  seal,  and  the  use  of  these  was  common  long  before 
the  recognition  of  simple  contracts.' 

The  obligation  of  the  maker  of  a  sealed  instrumoit  under 

'  "  The  earliest  covenants  we  End  in  money,  and  executed  itself.  For  fail- 
Ute  books  seem  to  touch  the  land,  ure  to  pay  the  money,  debt  would  lie. 
Y.  B.  20  &  21  Ed.  I.  494,  497.  The  Chawner  v.  Bowes,  Godb.  217.  After, 
earliest  instance  of  a  covenant  not  wards  an  action  of  covenant  was  al* 
relating  to  land  is  of  the  time  c^  Ed-  lowed,  so  that  to-day  there  is  an  op- 
ward  IU,Y.  B.  4ed.  lU,  67,  71;  Y.  B.  Hon."  Ames,  Lectures  on  L^al  Hist. 
7  Ed.  III.  66,  67.  The  earhest  oove-  98.  As  to  the  origin  of  sealed  con- 
nanta  were  r^arded  as  grants,  and  suits  tracts,  see  T.  Hudson  Turner,  S  Archae* 
oouU  not  be  brought  on  the  covenant  ological  Journal,  1;  Professor  Edward 
itself.  So  a  covenant  to  stand  seised  H.  Decker,  Illinois  Law  Bulletin,  Feb., 
was  a  gnnt,  and  executed  itself.  The  191S,  p.  161;  Wigmoie  on  Evidmoe, 
■une  is  true  of  a  covenant  for  the  pay-  i  2426. 
ment  of  nxMiey;  it  was  a  grant  of  the 
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the  common  law  depends  wholly  on  certain  forms  being 
observed.  If  the  forms  are  observed  the  obligation  is  bind- 
ing. The  instnmient  is  not  evidence  of  tax  obligation,  it 
b  the  obligation  itself.*  When  this  theory  is  carried  to  ite 
lof^cal  extent,  as  it  once  was,  the  existence  of  the  instrument 
in  proper  form  necessarily  involves  l^e  continued  exbtence 
of  the  obligation.  Thus  even  though  the  instrument  had 
been  paid  or  performed  according  to  its  terms,  it  formerly 
still  remained  a  binding  obligation  unless  cancelled  or  destroyed, 
and  could  be  again  enforced  against  the  maker.'  And  for  the 
same  reason  the  destruction  of  the  instrument  necessarily 
involved  the  destruction  of  the  obligation.  If  even  the  seal  of 
the  instrument  was  destroyed  by  accident,  the  obligation  was 
entirely  discharged.*  It  is  therefore  evident  that  at  common 
law  mutual  assent  or  any  intention  on  the  part  of  ather 
obligor  or  obligee  was  entirely  unnecessary.  Feriiaps  the  most 
striking  illuatration  of  this  is  found  in  the  early  law  that  one 
whose  seal  was  attached  to  an  obligation  was  bound,  even 
though  his  seal  had  been  stolen  and  attached  to  the  instrument 
without  his  consent.' 

■  So  Hidmes,  J.,  in  United  States  Ac.  R.4(8John).  The  dootrine  ma  Bonie- 
Co.  V.  Riefler,  239  U.  S.  17,  60  L.  Ed.  what  qu&lified  by  the  time  of  Brac- 
121,  36  Sup.  Ct.  12,  speftkB  of  a  bond  ton;  Btact.  396  b.  He  aeema  to  think 
"carrying  aa  a  specialty  does,  its  that  a  covenantor  would  not  be  liable 
complete  obligation  with  the  paper."  unless  it  waa  by  his  n^ligence  that  the 
These  words  are  quoted  and  applied  in  matter  occurred,  ae  by  leaving  the 
Hartford-Aetna  Nat.  Bank  v.  Ander-  seal  in  the  posfleaaion  of  his  bailifi  or 
son,  92  Conn.  643, 103  Atl.  846.  his  wife.  ...    In  the  time  of  Edward 

■  Ames,  Lectura  on  Legal  Hist.  109.      I,  Abb.  pi.  2S4,  col,  2,  R.  7  (19  Kd.  I) 
*  9a  Shylock  Bays:  "  Til!  thou  const      is  a  caae  on  the  same  principle,  bang  a 

rail  the  seal  fram  off  this  bond,  thou  petition  to  the  King  that  a  certain  seal 
but  offend'at  thy  Iun|;^  to  speak  so  that  had  been  lost  should  no  longs- 
loud."  have  validity.     In  Riley's  Memorials 

■  "Glanvill  aays  that  if  the  defend-  of  London,  Page  45  (29  Ed.  I},  it  is 
ant  admits  that  a  seal  upon  the  instru-  said  that  public  cry  was  made  that  A. 
ment  is  his  seal,  but  denies  the  execu-  had  lost  hia  seal  and  that  he  would  no 
tion  of  the  instrument,  he  is,  neverthe-  longer  be  bound  by  the  same.  Riley, 
leas,  bound,  for  he  must  set  it  down  to  Page  447  (4  Rich.  II),  also  g^vea  an 
his  own  careleeaness  that  be  could  not  account  of  making  a  new  seal  for  the 
keep  his  seal.  Hie  case  supposed  would  city  of  London,  and  it  is  stated,  as  if  it 
arise  where  the  seal  had  been  lost  or  was  important,  that  the  old  seal  was 
stolrai.  Tliere  is  a  ease  to  this  effect  in  broken  with  due  formality."  Ames, 
the  time  of  John;  Abb.  pi.  fiS,  col.  2,  Lectures  on  Legal  Hist.  p.  98. 
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§  206.  Requisites  of  a  sealed  contract. 

It  is  said  by  Lord  Coke  *  that  a  deed  must  be  written  on 
paper  ta*  parcfam^it,  but  it  may  perhaps  be  doubted  whether 
an  instrument  written  or  printed  on  any  substance  capable 
of  recdving  and  retaining  legible  characters,  would  not  have 
equal  validity.  The  instrument  must  necessarily  be  written, 
printed  or  engraved,  Blackstone  su^ests ''  that  a  signature 
of  the  party  whose  deed  it  is  should  also  be  added.  Doubt- 
less this  is  jabual  and  desirable,  but  it  certainly  was  iiot 
requisite  in^w^early  law,  and  it  probably  is  not  requidte 
now.*  The  instrument  must  contain  a  promise  sufficiently 
definite  in  its  terms  for  enforcooent.  A  seal  must  be  attached 
and  the  instrument  must  be  delivered.  It  should  be  observed, 
however,  that  if  parties  intend  to  execute  a  sealed  instnunent 
or  to  execute  effectively  an  instrument  which  the.  law  requires 
to  be  sealed,  but  fail  to  attach  a  seal  to  the  instrument  which 
is  signed  and  delivered,  equity  will  now  afford  relief  to  rectify 
the  mistake,  and  to  this  end  may  treat  the  instrument  as 
if  it  had  been  sealed.* 

§207.  WbatuaseaL 

It  is  said  by  Lord  Coke  that  a  seal  is  wax  on  which  an 
impresdon  has  been  made,  and  that  the  wax  without  the 
impression  would  not  constitute  a  seal."'  But  the  common  law 
has  everywhere  in  recent  times  much  relaxed  this  rule.  Every- 
where to-day  any  substance  as,  for  instance,  a  wafer  "  attached 
as  a  seal  to  a  document  would  be  held  sufficient.  So  an  im- 
pression made  upon  the  paper  as  in  the  case  of  the  seals  ordin- 
arily used  by  notaries  and  corporations  would  be  sufficient."  It 

•Co.  litt,  229,  repeated  in 2  Black-  moat  Accident  Ins.  Co.  v.  Fletcher,  87 

atone  Comm.  207.  Vt.  3M,  89  Atl.  480. 

'  2  Com.  306.  "•  Institutes,  Book  III,  169. 

*Cromwellf.  GmnsdeD,  2Salk.462;  "Tasker  v.  Bartlett,  5  Cuah,  359. 

Taunton  v.  Pepler,  6  Maddock,  166;  Apparently  the  relaxation  was  first 

JvBery  o.  Undenrood,  1  Ark.  108.   See  brought  about  by  presuming  from  the 

aba  Cooeh  c.  Goodman,  2  Q.  B.  681,  recitals  in  the  deed  that  an  impresaion 

£97;  EQkepp.  Touch.    (PrestoD'a  ed.),  with  the  finger  was  made  on  the  wafer. 

66  b.    Cf.  McDiU's  Lessee  v.  McDill,  1  »  Jn  re  Sandilands,  L.  R.  6  C.  P.  411, 

Dall.  63, 1  L.  Ed.  38; Osby  u.  Reynolds,  412;  National  Provincial  Bankc.  Jadt- 

260  m.  676,  581,  103  N.  E.  556.  sod,  33  Ch.  D.  1,  II;  Hendee  v.  Pinker- 

•  Rutlandc.  Paige,  24  Vt.  181;  Ver-  ton,  14  Allen,381; Royal Bankv. Grand 
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seems  lo^cally  dlfScuIt  starting  from  these  recognized  exten- 
sions of  the  early  rule  to  deny  validity  to  any  written  or  printed 
addition  to  a  document  which  was  in  fact  intended  as  a  seal, 
since  ink  is  superimposed  on  the  paper  and  an  impression  is 
also  made  on  it;  and  many  courts  seem  prepared  to  accept  this 
consequence.  Thus  a  scroll  or  scrawl  has  been  held  enough." 
So  the  word  "seal,"  "  or  the  letters  L.  S.  (standing  for  locua 

Perhaps  the  extreme  limit  was  reached  in  a  Pennsylvania 
case  "  where  it  was  held  that  a  horizontal  dSRi  less  than 
an  eighth  of  an  inch  long  was  a  sufficient  seal.  A  few  courts, 
however,  still  Tn*^'nt-ftin  a  stricter  rule;  and  while  not  deny- 
ing the  sufficiency  of  wafers  or  of  such  impressions  on  paper 
as  are  made  by  notaries'  seals,  decline  to  accept  as  seals  a 
mere  written  or  printed  word  or  device."    In  many  States 

4  Tex.  228;  Conner  tr.  Autre^,  18  Tex. 


Junction  Co.,  100  Man.  444,  97  Am. 
Dec.  115;  Beordsley  v.  Knight,  4  Vt. 
471,  479. 

"  United  St&ta)  v.  Stephenson's 
Exec.,  1  McLean,  462;  Anderson  v. 
Wilburn,  8  Ark.  166;  Williama  v. 
Greer,  12  Ga.  459;  Hiirden  v.  Webster, 
29  Ga.  427,  420;  Eomee  v.  Freeton,  20 
111.  380;  Trssher  n.  Everhart,  3  G.  &  J. 
234;  Line  v.  line,  119  Md.  403,  86  Atl. 
1032;  Thompson  v.  Poe,  104  Miss.  586, 
61  So.  656;  Michenor  d.  Kinney, 
Wright,  459;  Parks  v.  Duke,  2  McCord, 
380;  Whitley  v.  Davis'  Leasee,  1  Swan, 
333,  335;  Jones  v.  Logwood,  1  Wash. 
(Va.)  S6.  But  see  Adam  v.  Kerr,  1  B. 
&   P.   360. 

■*  Jackaon  f .  Security  Mut.  Life  Ins. 
Co.,  233  III.  161,  84  N.  E.  108;  Quincy 
Horse  Ry.  Co.  v.  Omer,  100  III.  App. 
238;  Jeffery  ti.  Underwood,  I  Ark.  108; 
Comerford  f.  Cobb,  2  Fla.  418;  Bacon 
e.  Green,  36  fla.  325,  18  So.  870; 
Pierce  v.  Lacy,  23  Miss.  103;  Groner  r. 
Smith,  49  Mo.  318;  Lorah  v.  Niaeley, 
156  Pa.  St.  320,  27  Atl.  242;  McClam- 
roch,  etc.,  Co.  v.  Bristow,  94  S.  C.  252, 
77S.E.  923;  Philip  e.  Steams,  20 S.D. 
220,  105  N.  W.  467;  Whitley  d.  Davis* 
Lessee,  1  Swan,  333;  English  o.  Uelnu, 


427. 

"Jacksonville,  etc.,  Nav.,  Co.  v. 
Hooper,  160  U.  8.  514,  40  L.  Ed.  515, 
16  8.  Ot.  379;  G.  V.  B.  Min.  Co.  r. 
First  Nat.  Bank,  05  Fed.  23, 36  C.  C.  A. 
633;  Bertrand  r.  Byrd,  4  Ark.  105; 
Hastings  v.  Vaughn,  5  Cal,  315;  lAng- 
ley  D.  Owens,  52  Fla.  302,  42  So.  457; 
StanseU  «.  Corley,  81  Ga.  453,  8  9.  E. 
868;  Ankeny  t>.  McMahon,  4  111.  12; 
Lorah  0.  Niaeley,  156  Pa.  St.  320,  27 
AU.  242;  Osbom  v.  Kistler,  35  Ohio  ' 
St.  00;  McJ^ain  v.  Miller,  1  McMuU. 
(S.  C.)  3l3;  Buckner  v.  Mackay,  2 
Leigb,  488.  But  see  Woodbury  n. 
United  States  Casualty  Co.,  284  IlL 
227,  120  N.  K  8. 

"Hacker's  At^jal,  121  Pa.  192,  16 
Atl.  500,  1  L.  R.  A.  861. 

"  Woodbury  v.  United  States  Cas- 
ualty Co.,  284  III.  227, 120  N.  E.  8  Q.  - 
ters  P!i.  S.]  held  insufficient  at  comm'  ' 
law  and  therefore  in  another  Stale 
wnere  the  instrument  was  executed  tl- 
law  of  which  was  not  proved};  Mc- 
Laughlin V.  Randall,  66  Me.  266  (sRn>U 
insufficient);  Manning  e.  Perkins,  J-r 
Me.  410,  29  Atl,  1114  {printed  wor  ■■ 
[seal]  insufficient);  Bates  r>.  New  Yoi  - 
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statutes  have  declared  liiat  written  or  printed  additions 
to  tiie  paper  are  sii£Scient.'* 

Under  statutes  which  allow  the  tise  of  a  scroll  or  Bcrawl 
for  a  seal,  all  kinds  of  informal  written  or  printed  susbtitutes 
for  sealing  are  permissible;  as,  for  inetance,  the  written  or 
printed  word  seal."  As  long  as  the  queation  whether  an 
instrument  was  under  seal  depended  on  whether  a  piece  of 
war  impressed  with  the  obl^^s  seal  was  attached,  intention 


{  11740.  A  soroU  or  device  used  aa  a 
■eal  has  the  aame  effect  u  a  seal. 

New  Jeraet/,  Comp.  St&t.  (1611), 
pp.  1540,  3776.  A  scroll  or  other  de- 
vice is  Buffident. 

Neio  Mexieo,  Comp.  Iaws  (1897), 
{  3932.    A  scroll  is  suffident. 

New  York,  Qen.  Const.  Law,  {  44. 
A  seal  shall  consiat  of  a  wafer,  wax,  or 
other  similar  adhadve  substance  or  of 
paper  or  other  similar  substanoe,  af- 
fixed thereto  by  mudlage  or  other  ad- 
hesive  substance,  or  of  the  word  seal 
or  the  letters  L.  S.  opposite  the  sign^' 

Oregon,  Lord's  Oreg.  Laws  (1910), 
i  776.  Impression,  wafer,  wax,  paper, 
scroll,  or  other  sign  made  with  a  pen, 
constitutes  a  seal. 

Rhode  Idand,  Genual  Iaw8  (1909), 
c.  32,  S  14.    An  impression  ia  auffident. 

SmOk  Dakota,  Comp.  Laws  (1913), 
{2473.   like  Rhode  Island. 

Utak,  Comp.  UwB  (1917),  H  5726, 
7106.  A  send],  printed  or  written,  or 
the  word  seal  is  suffideat. 

Virgiiwt,  Code  (1904),  {{0  (12), 
2841.    A  scroll  ia  sufBcient. 

Wea  Virgima,  Code  (1913),  (344. 
A  scroll  written  or  printed  is  suffldenL 

Witeonnn,  Stat.  (1915),  i  2215.  A 
scroll  or  device  as  a  seal  is  suffident. 

"Bertrand  v.  Byrd,  4  Ark.  198; 
Jackson  v.  Security  Miit.  L.  I.  Co.,  233 
El.  161,  84  N.  E.  198;  Whittington  v. 
Clarke,  16  Miss.  480;  Buckner  v.  Mao> 
kay,  2  Leigh,  488;  Lewis  t>.  Overby,  23 
Gratt.  627;  Osbom  v.  Kistler.  35  Ohio 
St.  99. 


Cntnl  R.  Co.,  10  Allen,  251  Ifaeeim- 
Ue  of  corporate  seal  printed  on  docu- 
ment insufficient.  This  was  held  suf- 
fidait  in  Woodman  r.  Yoik,  etc.,  R. 
Co.,  SO  Me.  649);  Bishop  v.  Globe  Co., 
135  Mass.  132  (printed  word  [seal] 
insufficient);  I^vidence,  etc.,  Co.  v. 
Oaban  Engraving  Co.,  24  R.  I.  175, 
52  Atl.  804  (written  scroll  containing 
the  word  Mol,  insufficient);  Beardsley 
r.  Knight,  4  Vt.  471  (written  word  uai 
insufficient). 

"vllabania.  Code  (1907),  {3363.  An 
instrument  purporting  to  be  under 
aeal  bM  the  same  diect  as  if  a  seal  were 
affixed. 

Cai^orma,  Civ.  Code,  { 193.  A 
scroll  or  the  word  seal  after  the  aigna- 
ture  is  sufficient. 

Colorado,  Mills  Stat.  (1912),  {  824. 
A  BcroQ  is  enough. 

Connecticut,  Gen,  Stat.  (1918), 
i  5742.  The  word  hoI  or  the  letters 
L.  8.  are  suffident. 

Florida,  Comp.  Laws  (1914)  {  2^4. 
A  scrawl  or  scroll  written  or  printed  ia 
sufficient. 

Georgia,  Code,  {  5.  "A' scrawl  or  any 
other  mark  intended  as  a  seal  shall  be 
held  aa  such. 

Idaho,  Rev.  Stat.  (1908),  {{  13,  5989. 
Imivession  on  the  paper  is  enough,  or  a 
ecroU,  or  the  word  «ea2.  ^ 

lUitioi*,  Jones  &  Addington's  Stat. 
(1913),  { 2223.  A  scnwl,  affixed  by 
wt^  at  a  aeol,  has  the  aame  effect  as  a 
seal 

Middgan,     Comp.     Laws     (1916), 
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played  no  part  in  tixe  determination  of  the  question;  but 
it  will  be  observed  that  the  extensions  of  the  conunon  law 
result  in  Tpal"Tig  the  intention  of  the  obligor  of  vital  impcntance, 
for  when  ahnost  anyUiii^  may  serve  as  a  seal  whether  or 
not  it  is  in  fact  a  seal  depends  upon  whether  it  was  a£5xed 
or  adopted  as  such,  that  is,  upon  whether  it  was  intended 
to  be  a  seal.^  If,  however,  a  wafer  or  something  appropriate 
for  a  seal  was  on  the  paper  at  the  time  of  execution  or  was 
subsequently  attached  thereto  by  the  signer  in  the  place 
customary  for  a  seal  there  is  at  least  prima  facie  proof  of  the 
requisite  intention.** 


§  208.  Adoption  of  a  seal. 

It  was  early  established  that  the  maker  of  a  deed  need 
not  himself  attach  the  seal.*^    And  one  seal  may  serve  for 


"  Tbns  a  piooe  of  ribbon  attached  to 
parchment  for  the  purpose  of  keeping 
the  wax  of  a  seal  on  the  parchment  vaa 
hdd  iDBufBcient,  there  beii^  no  trace 
of  wax  having  actually  been  attached 
But  Cotton,  L.  J.,  said:  "It  U  true  that 
if  the  fingO'  be  pressed  on  the  ribbon, 
that  may  amount  to  sealing,  but  no 
ouch  inference  can  be  drawn  here." 
National  I^orindal  Bank  v.  Jackaon, 
33  Gh.  D.  1,  11.  Such  a  ribbon  was 
similarl]'  held  insufficient  in  Duncan 
e.  Duncan,  1  Watts,  322.  Similarly 
though  a  Bcrawl  or  Sourish  may  be  a 
seal  in  Penneylvania,  in  Taylor  f .  Gla- 
ser,  2  S.  A  R.  502,  it  was  held  a  fknirish 
was  not  a  aeal  because  put  under  the 
Bigr>ature,  and  apparently  intended 
Aerely  as  part  of  it. 

"  In  Langley  v.  Owena,  52  Fla.  302, 
300,  310,  42  So.  457,  the  court  said: 
"It  is  not  contended  that  the  defend- 
ant did  not  in  (act  adopt  and  uae  the 
character  or  device  (L.  S.)  as  it  appears 
to  the  right  of  his  signature  in  the  notes, 
but  that  he  did  not  adopt  and  intend  it 
as  a  seal.  Where  there  is  no  dispute  as 
to  the  character  or  device  used  in  the 
uecution  of  a  written  instrument  it  is 
for  the  court  to  determine  whether  the 


device  as  used  congtitutee  a  seal.  See 
Beardaley  u.  Knight,  4  Vt.  471;  Jack- 
sonville M.  P.  Ry.  &  Nav.  Co.  d.  Hoo- 
per, 160  U.  S.  514,  16  S.  Ct.  37»,  40 
L.    Ed.    515. 

"Under  this  statute  [Acts  of  1893, 
c.  4148],  a  scrawl  or  scroll,  affixed  as  a 
seal,  to  the  signature  of  the  maker  of  a 
promiffiory  note  is  as  effectual  as  a  seal, 
and  when  such  scrawl  or  scroll,  printed 
or  written,  appears  affixed  to  the 
maker's  signature  in  the  place  uaually 
sccupied  by  the  seal  it  is,  in  the  ab> 
sence  of  fraud,  sufficient  to  give  it  ef~ 
feet  as  a  seal.  See  Hudson  n.Poindex- 
ter,  42  Miss.  304;  Barnard  o.  Gants, 
140  N.  Y.  249,  35  N.  E.  430;  Hacker's 
Appeal,  121  Pa.  St.  192,  15  AU.  600, 
1  L.  R.  A.  861." 

"  Perkins's  Profitable  Book,  S  130, 
"But  it  is  Dothiog  to  chaige,  whether 
it  be  sealed  with  the  seal  of  the  grantor 
or  not,  or  by  a  stranger,  or  by  the 
grantor,  if  the  grantor  deliver  the  writ- 
ing, &o,  as  his  deed."  See  also  Aa- 
keny  v.  McMahon,  4  111.  12;  line  v. 
Line,  119  Md.  403,  86  At!.  1032;  Un- 
derwood V.  DoUins,  47  Mo.  2S9;  Os- 
bom  f.  Kistte-,  35  Oh.  St.  99;  Lorah  e. 
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sevend  persons.  It  was  fonnerly  thought  necessaiy  that 
each  should  make  aa  impression  upon  the  seal,^'  but  this 
was  ultimately  held  tmnecessaiy.  If,  therefore,  an  instrument 
signed  by  several  persons  has  seals  opposite  less  than  all 
the  signatures,  it  may,  nevertheless,  be  the  sealed  instrument 
of  all;  and  if  there  is  a  general  recital  of  sealing,  it  will  be 
presumed  that  those  who  signed  without  affixing  an  individual 
seal  adopted  any  seal  which  was  already  upon  the  instrument;  '* 
tijough  paiol  evidence  to  the  c<Hitrary  is  admissible.^^  If 
the  instrument  contains  no  recital  or  other  statement  tending 
to  show  that  all  the  signers  executed  it  under  seal,  it  has 
been  held  that  the  mere  fact  that  Uie  signature  to  which  no 
seal  is  affixed  follows  a  signature  which  is  followed  by  a  seal 
is  no  evidence  that  the  subsequent  signers  adopted  the  seal 
of  the  prior  signer;  ^  but  parol  evidence  might  show  such 
adoption." 

It  has  been  Btad  that  if  "the  first  sign  without  a  seal,  and 
tlie  ol^os  add  seals  to  their  names,  without  the  direction 
or  consent  of  the  first,  then  he  cannot  be  presumed  to  adopt 
their  seals  as  his,  and  it  continues,  as  to  him,  a  simple  instru- 
ment, as  it  was  when  he  first  executed  it."  **  It  is  to  be  ob- 
served, however,  that  the  question  is  whether  the  instrument 
was  sealed  when  it  was  delivered.  If  the  first  signer,  there; 
fore,  deUvered  the  instrument  or  authorized  its  dehvery 
Niadey,  166  Pa.  329,  27  Atl.  242;  Mo-  anOra  Stabler  e.  Cowman.  7  G.  &  J. 
E&in  V.  Miller,  1  McMuU,  313.  284;  State  v.  Humbinl,  54  Md.  327, 

*■  Shepard'B  Touchatone,  67.    "And      which  held  general  recitals  of  sealing 
if  there  be  twenty  to  seal  one  deed,  and      no  evidence  of  adoption, 
they  seal  aU  upon  one  piece  of  wax  and  "  Yarborough  b.  Monday,  3  Der. 

with  one  seal,  yet  if  they  make  distinct      420;  Hollis  f .  Pond,  7  Humph.  ffi2; 
and  several  prints;  this  is  a  very  suffi-      Lambden  v.  Sharp,  9  Humph.  22^ 
dent  sealing,  and  the  deed  is  good         **  Cooch  v.  Goodman,  2  Q.  B.  680, 
enou^."  6S8;  Hess's  Estate,  150  Fa.  346,  24 

'*  Bacon  b.  Green,  36  Fla.  325,  18  Atl.  676.  But  see  apparently  contrary 
So.  870;  Davis  b.  Burton,  4  111.  41,  30  statements  in  Eamea  v.  Preston,  20 
Am.  Deo.  611;  McLean  r.  Wilson,  4  111.  389;  Muokleroy  v.  Bethany,  23 
ni.  80;  Ryan  v.  Cooke,  172  lU.  302,  50     Tex.  163. 

N.  £.  313;  Tasker  e.  Bartlett,  5  Cush.  "  Ball  v.  Dunsterville,  4  T.  R.  313; 

359;  Lunsford  v.  lAMotle  Lead  Co.,  and  see  cases  cited  in  the  preceding 
54  Mo.  ^6;  Burnett  b.  McCluey,  78      two    notes. 

Mo.  676,  aSS;  Pequawkett  Bridge  r.  "Eamee   v.    Preston,    20   111.   389; 

Mathes,  7  N.  H.  230,  28  Am.  Dec.  737;      Rankin  v.  Boler,  8  Qratt.  63. 
Bowman  o.  Robb,  6  Pa.  302.    But  see 
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after  a  seal  had  to  his  knowledge  been  attached  by  subsequent 
parties,  there  seems  as  much  reason  to  infer  an  adoption 
of  the  seal  from  recitals  in  the  instrument  as  if  the  unsealed 
B^nature  were  the  last  on  the  instrument. 

A  corporation  aa  well  as  an  actual  person  may  adopt  as 
its  seal  to  a  document  anything  which  is  capable  of  being 
adopted  as  a  seal  by  a  natural  person,  even  though  the  cta-- 
poration  have  a  special  seal  which  it  ordinarily  xtaea." 

§  sod.  Recital  of  sealiiig  is  unnecessary. 

It  is  usual  at  the  close  of  a  deed  to  state  that  it  has  been 
"signed,  sealed  and  delivered,"  or  that  "in  witness  whereof 
the  maker  hereunto  sets  his  hand  and  seal,"  or  similar 
words.  Such  a  recital,  however,  thoi^  desirable  as  evi- 
dence of  the  signer's  intent,  is  not  essential  to  the  validity  of 
the  instrument  as  a  covenant.  Under  the  earhest  common- 
law  view  an  instrument  necessarily  showed  whether  it  was 
sealed  with  the  obligor's  seal,  and  if  such  an  instrument  so 
sealed  were  outstanding,  the  obligor  was  liable.  And  even 
after  some  actual  deUvery  by  the  obligor  had  become  neces- 
sary, and  also  after  it  may  be  supposed  to  have  become  neces- 
sary that  the  seal  should  be  actually  affixed  or  adopted  by 
the  obligor,  it  was  still  true  in  the  main  that  it  could  be  de- 
termined on  inspection  whether  a  document  was  sealed  or 
not  without  reference  to  any  recitals.  Such  recitals  accordingly 
were  held  unnecessary.'" 

"O.  V.B.  Mining  Co.  f.Firat  Nat.  Hubbard  tf.  Beekwitli,  1  Bibb,  492; 

Bank,  9S  Fed.  23,  33,  36  C.  C.  A.  633,  Wing  p.  Cham,  35  Me.  260;  Traaher  v. 

and  oasw  dted.  Everhut,  3  G.  &  J.  234, 346;  MiU  Dam 

"Anonymous,  1  Dyer,  19  a,  pi.  113;  Foundry  e.  Hovey,  21  Pick.  417,  428; 
Goddard'a  Case,  2  Coke,  4  b,  6  a;  Brown  v,  Jordhal,  32  Minn.  13fi,  19 
Bedow'e  Caae,  1  Leon.  25;  Peters  v.  N.  W.  650;  Sticknoth's  Estate,  7  Ner. 
Field,  Hetly,  76;  Thompson  n.  Butcher,  223,  234;  Ingram  v.  Hall,  1  Hayw.  193, 
3  Bulatr.  300,  302  (but  Bee  Oement  v.  209;  Oaborn  v.  Kiatler,  35  Ohio  St.  99; 
Gunhouae,  5  Eep.  83);  Burton  v.  Le-  Osborne  v.  Hubbard,  20  Oreg.  318, 
Hoy,  5  Sawy.  510;  Jeffeiy  ir.  Undei-  25P«!.  1021, 11  L.  R.  A.833;Taylori'. 
wood,  1  Ark.  108;  Bertrand  v.  Byrd,  4  Glaser,  2  9.  A  R.  602;  Prevail  b. 
Aik.  195;  Cummins  v.  Woodruff,  5  Fitch,  5  Whart.  325,  34  Am.  Dec.  558; 
Ark.  116;  Conine  o.  Junction,  etc.,  R.,  Biery  u.  Haines,  5  Whart.  56f;  Hop- 
Co.,  3  Houst.  288;  Eamea  v.  Preston,  20  kins  v.  Cumberland  R.  Co.,  3  W.  ft  S. 
III.  389;  Jackson  r.  Security  Mutual  410;  Lorah  t>.  Nissley,  156  Pa.  329,  27 
Life  Ins.  Co..  233  III.  161, 84  N.  E.  198;  AU.  242;  Relph  v.  Gist,  4  Mrf'ird.  267; 
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In  Virginia  and  a  few  other  States,  however,  a  differ^it  rule 
prevails,  and  whether  the  seal  attached  to  the  instrument  is  one 
which  would  have  been  regarded  as  such  by  the  early  common 
law  or  not,  a  recital  that  the  instrument  is  sealed  must  be 
made." 

Under  the  extension  of  the  common-law  definition  of  what 
constitutes  a  seal,**  a  distinction  is  taken  in  some  jtuisdictioos. 
It  is  held  that  to  ^ve  a  scroll  or  Eomilar  modem  substitute  for 
a  seal  the  effect  of  one,  requires  a  recital,  but  that  a  real  or 
unmistakable  seal  is  effectual  without  a  recital.^'  But  no  such 
requirement  is  generally  made.'^  It  seems,  therefore,  that  in 
mostj^urisdictions  whether  an  instrument  is  under  seal  or  not 
must  frequently  be  open  to  determination  by  extrinsic  parol 
evidence  of  the  intention  with  which  some  scroll  or  dash  was 
affixed  to  the  signatxu^  of  the  maker.*!*  Though  if  statements 


McEam  p.  MUler,  1  MoMull.  313; 
ScTug^  o.  Br&ckin,  4  Yerg.  528.  Seo 
aleo  McBaven  v.  McGuire,  17  Mies. 
34;  Hudaon  v.  Poindexter,  42  Miae. 
304. 

■<  Bradley  Salt  Co.  v.  Norfolk  Im- 
portisK  Co.,  95  Va.  461,  28  8.  E.  567. 
Also  Lee  v.  Adkiiu,  Minor,  187;  Carter 
V.  Peon,  4  Ala.  140;  Moore  v.  Leeeur, 
IS  Ala.  OOQ;  BlaekweU  v.  HamUton,  47 
Ala.  470;  Breitlmg  v.  Man,  123  Ala. 
222,  26  So.  203;  McDonald  v.  Bear 
Biver,  etc.,  Mising  Co.,  13  Cal.  220; 
EdMh  p.  ndUipe,  112  Ga.  700,  37 
B.  £.  977;  BaniM  ■>.  Walker,  115  Ga. 
lOS,  41  S.  E.  243;  Bohannon  d.  Hough, 
1  MisB.  461  (but  Bee  McRavea  v.  Mo- 
Guire,  17  Miaa.  34);  Austin's  Adm.  p. 
Wbitlook's  Ex're,  1  Munf.  487,  4  Am. 
Dec.  650;  KeUer's  Adm'r  v.  McHuff- 
man,  16  W.  Va.  64, 85.  SeealaoBuck- 
iag^iam  tr.  Orr,  6  Col.  587. 

"See  ntpra,  (207. 

»  Alt  p.  Stoker,  127  Mo.  466, 30S.  W. 
132,  and  cases  cited;  Winter  p.  Kansas 
aty  Ry.  Co.,  160  Mo.  159,  61  S.  W. 
606;  Ne^rbold  v.  Iamb,  2  South.  (N.  J.) 
449;  CorliesB.  Van  Note,  1  Harr.  (N.  J.) 
SU;  Flemming  v.  Powell,  2  Tex.  225 
(oompwe  Ei^liBh  v.  Hehne,  4  Tex.  228; 


Muokleroy  v.  Bethany,  23  Tex.  163). 
See  also  Brown  v.  Jordhal,  32  Minn. 
135,  19  N.  W.  650,  SO  Am.  Rep.  560; 
Merritt  p.  Cornell,  1  E.  D.  Smith,  335; 
Osborne  p.  Hubbard,  20  Oreg.  318,  25 
Pac  1021.  la  Missouri  and  Texaa 
seals  are  now  abolished  altogether. 
See  trt/Va,  }  218.  In  Bome  junBdictions 
at  least  the  mere  presence  of  a  seal  is 
not  sufficient  evidence  that  the  instru' 
ment  is  sealed.  There  must  be  either 
a  recital  or  entrinsic  evidence  of  seal- 
ing by  the  obligor.  In  re  Pirie,  198 
N.  Y.  209,  91  N.  E.  587;  Taylor  p. 
Glaser,  2  Serg.  &  R.  502;  Smith  v. 
Henning,  10  W.  Va.  596,  631,  ^.  Jack- 
son V.  Security  L.  Ins.  Co.,  233  Bl.  161, 
84  N.  E.  198. 

•*  See  cases  cited  rujrra,  n.  30. 

"  It  is  indeed  said  in  Jacksonville, 
etc.,  Nav.  Co.  p.  Hooper,  160  U.  8.  514, 
519,  40  L.  Ed.  515,  16  S.  Ct.  379, 
"Whether  an  instrument  is  under  seal 
or  not  is  a  question  for  the  court  upon 
inspection;  whether  a  mark  or  charac- 
ter shall  be  held  to  be  a  seal  depends 
upon  the  int«ntion  of  the  executant,  as 
shown  by  the  paper  "  citing  Hacker's 
Appeal,  121  Penn.  St.  192,  15  AU.  600, 
1  L.  R.  A.  861;  Pillow  p,  Roberts,  13 
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or  recitals  are  made  in  an  mstrument  to  which  is  affixed  some- 
thing capable  of  being  a  seal  if  intended  as  such,  that  it  is 
sealed,  sudi  statements  are  doubtless  evidence  and  p^iiaps 
conclusive  evidence  of  the  obligor's  intent." 

§  310.  Delivery. 

The  final  requisite  for  the  validity  of  a  deed  is  delivery. 
Until  delivery  it  is  ineffectual  though  dgned,  sealed,  and 
assented  to  by  the  parties  as  an  expression  of  the  bai^iain 
between  them;  and  when  once  delivered  it  b  binding  tiiough 
redeUvered  for  safe  keeping.*^  It  matters  not  when  the  instru- 
ment is  dated;  it  becomes  effectual  when  delivered,^  though 

How.  472,  474,  14  L.  Ed.  228.  But  it 
IB  hard  to  see,  if  redtals  ue  unneceH- 
Bftiy,  ftnd  anything  may  aerre  for  a 
Mol  which  ia  so  intended,  how  "the 
intention  of  the  executant,  aa  ahown 
by  the  paper"  can  be  decisive.  Itan 
oantlat  that  any  intention  appeara  from 
the  paper.    In  Jeffery  u.  Undenrood, 

I  Ark.  108,  111,  the  court  said:  "The 
scrawl  must  appear  on  the  face  of  the 
inatrument ;  the  proof  that  it  was  placed 
there  byway  of  seal  may  be  \iy  evidence 
dehoTM  the  instrument."  In  National 
Provincial  Bank  v.  Jackson,  33  Ch.  D. 
1,  11,  tha  court  referrod  08  important, 
to  evidence  of  an  attesting  witness  as 
to  whether  the  finger  of  the  maker  was 
pressed  upon  the  ribbon  attached  to  the 
document,  or  anything  of  the  sort. 
And  see  esses  at  the  end  of  the  preced- 
ing note. 

"In  Metropolitan  life  Ins.  Co.  ». 
McCoy,  124  N.  Y.  47,  26  N.  E.  345, 

II  L.  R.  A.  70S,  a  penal  bond  was 
signed  which  recited  that  it  was  sealed, 
but  which  in  fact  was  not  sealed  at  the 
time  when  one  of  the  obligors  signed 
it,  seals  being  afterwards  affixed  by  the 
other  obligor.  It  was  held  that  the  first 
obligor  was  estopped  to  deny  the  val- 
idity of  the  sealing.  In  Stite  n.  Hum- 
bird,  54  Md.  327,  and  Taylor  v.  Gla- 
ser,  2  S.  &  R.  502,  it  was  hdd  that  a 
recital  of  aealing  does  not  estop  the 
miJcer  of  a  penal  bond  delivered  with- 


out seals  from  denying  that  it  is  sealed. 
See  also  Hudson  v.  Webber,  104  Me. 
^9,  72  AU.  184.  In  Baraet  «.  Abbot, 
53  Vt.  120,  it  was  held  that  a  recital  in 
a  bond  that  it  was  sealed  is  evidence 
that  it  wss  sealed  when  ddivered  but 
not  ooncluaive  proof.  See  further  as  to 
the  general  conclusiveness  of  recitals, 
supra,  S  115.  In  Brown  c  Jordhal,  32 
Minn.  136,  19  N.  W.  650,  50  Am.  Rep. 
660,  the  court  sud:  "Such  words  in 
the  teMmonium  clause  as  'witness  my 
hand  and  seal,'  or  'sealed  with  my 
seal,'  would. establish  that  the  scroU 
or  device  was  used  as  a  seal.  ...  It 
would  be  difficult  to  conceive  how  the 
party  could  express  that  the  device 
was  intended  for  a  seal  more  clearly 
than  by  the  word  'seal'  placed  within 
and  made  a  part  of  it."  To  the  same 
effect  is  Osborne  v.  Hubbard,  20  Oreg. 
318,  25  Pac.  1021.  In  Whittington  p. 
Clarke,  16  Miss.  480,  485,  Thatcher, 
J.,  said:  "Whenever  it  is  manifest  that 
a  scroll  is  intended  to  be  used  'by  way 
of  seal,'  it  must  have  that  effect 
whether  it  appears  from  the  body  of 
the  instrument,  or  from  the  scroll  it- 
self." 

"  King  0.  Fragley,  19  Gal.  App.  735, 
127  Pac.  813.  In  the  early  law  this 
result  would  doubtlem  not  have  been 

"  Stone  V.  Bale,  3  Lev.  348;  Osboura 
v.  Rider,  Cro.  Jac.  136;  Cromwell  v. 
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the  execution  is  presumed  in  the  absraice  of  evidence  to  the 
ccmtrary  to  have  taken  place  on  the  day  on  which  the  deed 
is  dated.*"  It  should  be  observed,  however,  that  though 
no  obligation  arises  until  delivery,  the  terms  of  the  iiistrument 
may  be  sudi  that  it  then  binds  the  obligor  for  occurrences 
prior  to  delivery,  for  example  frran  the  date  of  the  mstrument ;  * 
and  it  is  also  possible  to  have  a  preliminary  simple  contract 
to  execute  in  the  future  a  formal  contract.^^  The  primary 
idea  of  delivery  was  concerned  with  the  surrender  of  possession 
of  the  instrument  as  a  fact,  rather  than  with  any  intent  on 
the  part  of  the  obligor  to  make  the  deed  immediately  opera- 
tive; **  but  at  a  comparatively  early  day  it  was  recognized 
as  a  necessity  that  the  obligor  should  surrender  possesion 
voluntarily;  *'  and  thereby  the  obligor's  real  or  apparent 
attitude  of  mind  became  a  factor  in  the  problem,  though  the 


GniBBdeD,  2  Salk.  462;  Thompaon  f. 
Tbompeon,  9  Ind.  323,  68  Am.  Deo. 
638;  Lee  o.  Maea.  Ins.  Co.,  6  Mass.  208, 
219;  Banniiig  v.  Edee,  6  Minn.  402; 
Jackson  d,  Schoomn&kBr,  2  Johns.  230; 
GeiH  r.  Odenbdmer,  4  Yeatea,  278,  2 
Am.  Dec.  407;  Swan  n.  Hodges,  3  Head, 
2S1;  MoMicluBl  tr.  Carlyle,  63  Wis.  NH, 
10N.W.566. 

*•  Oshey  V.  Hicks,  Cro.  Jao.  263;  Sav- 
oy V.  Browing,  18 1».  246;  Lyon  v.  Mo- 
Dvaine,  24  la.  9;  M'Connell  v.  Brown, 
litt.  Sd.  Cas.  459;  Banning  e.  Edes,  6 
Minn.  402;  Colquhoun  v.  Atkinsons,  6 
Munf.  550;  Raines  p.  Walker,  77  Va. 
02;  Wheeler  v.  Sin^e,  62  Wis.  380,  22 
N.  W.  668.  See  also  Anderson  v.  Wes- 
ton, 6  Bing.  N.  C.  296. 

<°  In  Aetna  Life  Ins.  Co.  p.  Amoican 
Surety  Co.,  34  Fed.  291,  300,  Bpeak- 
ing  of  a  BUrety'a  obligation,  the  court 
nid:  "It  was  not  delivered  or  accepted 
until  July  29th,  but  when  accepted  it 
took  eBect  in  accordance  with  its  ex- 
|H«aB  terms,  Bod  if ,  by  its  tettns,  it  com- 
nenced  on  June  15th,  and  was  to  con- 
tinue for  12  months  thereafter,  the 
bond,  if  delivered  and  if  accepted  dur- 
ing the  12  months,  related  bock  to  June 
IStii.    Dawee  e.  Edea,  13  Mass.  177; 


Hatch  V.  AtUeborough,  97  Mass.  533." 
See  also  Rose  v.  Mutual  L.  Ine.  Co., 
240  lU.  45,  88  N.  E.  204. 

"  lADgdell,  Summ.  Cont.,  { 119. 
Not  uncommonly  a  contract  to  issue 
a  policy  of  inguranee  is  made  in  this 
way.  See,  e.  p.,  Tayloe  u.  Merchants 
F.  Ins.  Co.,  9  How.  390,  13  L.  Ed.  187; 
Union  Central  L.  Ins.  Co.  v.  Phillipe, 
102  Fed.  19,  41  C.  C.  A.  263;  Devine  t>. 
Federal  L.  Ins.  Co.,  250  III.  203,  96 
N.  £.  174;  New  York  L.  Ins.  Co.  v. 
Mcintosh  (Miss.),  41  So.  381. 

"This  is  shown  by  the  authorities 
referred  to  tupra,  $205,  that  a  man 
might  be  bound  by  a  deed  sealed  with 
hie  seal  even  though  attached  by  an- 
other without  authority. 

«  Perkins's  Pl^table  Book,  {  137. 
"And  although  a  deed  be  sufficiently 
written  in  my  name,  and  sealed  by  me, 
but  is  not  deUvered  by  me,  or  another 
by  my  assent,  pr  agreement  or  com- 
mtmdment,  the  same  shall  not  bind  me; 
for  all  this  time  it  is  but  an  esuowl. 
And  if  I  make  such  an  esorowl,  and  let 
it  lie  by  me,  and  a  stranger  gets  it,  it 
riiall  not  bind  me,  for  it  ia  not  yet  my 
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intent  of  the  obligee  or  grantee  was  not  equally  important 
rince  delivery  for  his  use  made  to  a  Hard  petwn  who  hac 
not  at  the  time  been  appointed  by  the  obligee  or  grantee  at 
his  agent,  sufficed.**  Intent  to  deliver  is  unquestionab^ 
now  essential;  *"  but  the  rule  which  still  pemsts  that  a  deed 
can  not  be  delivered  as  an  escrow  to  the  obligee  or  grantee  * 
is  evidence  of  an  early  doctrine  that  so  long  as  there  was  s 
Toltmtaiy  surrender  of  possession  to  the  obligee  or  to  some  one 
acting  as  agent  not  for  the  obligor  but  for  the  obligee,  the 
intent  with  which  the  surrender  was  made  was  immaterial, 
and  that  even  though  an  intent  was  eiqiressed  and  assented 
to,  that  tile  obligor  should  not  be  boimd,  he  neverthdees 
would  be  so  boimd. 

A  deed  may  be  unilateral  or  bilateral  in  its  operation.  Lt 
the  former  case  it  need  be  executed  only  by  the  obligor  and 
is  customarily  cidled  a  deed  poll.  If  the  obUgations  are  bilateral 
it  would  nonnally  be  executed  by  both  parties  and  is  called 
an  indenture.*'  Thou^  one  part  only  of  an  indenture  is 
executed,  the  deed  will  nevertheless  be  binding  if  that  part 
is  deUvered;  but  if  there  was  no  intent  to  deUver  any  part 

**  Butler  A  Baker's  Case,  3  Co.  2Sa,  pAiticB,  and  each  ehould  be  cut  or  in- 

26  b;  Benehan  p.  MoAvoy,  llfl  Md.  dented  (formerly  in  acute  aof^M  itular 

356,  81  Atl.  fiS6;  Boepke  c.  Nutcmann,  dmUum  (like  teeth),  like  the  teeth  of  a 

96  Neb.  689,   146  N.  W.  939;  Bu-  8aw,butatpreaeDt  ina  waviiiKliiie)oa 

ohanan  v.  Clark,  164  N.  C.  66,  80  S.  E.  the  top  or  dde,  to  tally  or  correspond 

424,  and  see  ii^ra,  {  212.    It  is  immo-  with  the  other;  vhich  so  deed  so  madc^ 

terial  that  the  grantor  in  dead  when  the  is  called  an  indaitare." 

deed  ia  deUvered  by  the  third  person 

to  the  grantee.    Schooler  v.  Schooler,  "When  the  seven!  parts  of  an  io- 

268  Mo.  S3,  167  S.  W.  444  infra  n.  68.  deoture  are  interchangeably  executed 

"Cobban  p.  Cobban,  208  Fed.  231,  by  the  several  partdGB,  that  part  or  copy 

126  C.  C.  A.  431;  Piercy  d.  Pieroy,  18  which  is  executed  by  the  grantco'  ia 

Cal.  App.  751,  124  Pao.  561;  Elliott  usuaUy  called  the  original,  and  the  leet 

V.  Merchants'  Bank,  21  Cal.  App.  630,  are  otnmterjiaTU;  though  of  late  it  is 

132  Pao.  280;  Miles  ■>.  Bobertson,  258  moat  frequent  for  all  the  parties  to  exe- 

Mo.  717,  167  S.  W.  1000;  Thrush  v.  cate  every  part;  which  renders  them 

Thrush,  63  Or.   143,   126  Fac.  994;  all  originals.     A  deed  made  by  one 

and  see  cases  in  the  following  section,  party  only  ia  not  indented,  but  polM 

**Seetn/'ra,  J212.  or  shaved  quite  even;  and  therefore 

'  In  2  Blockstone  Comm.  295,  it  is  called  a  deed-pall,  9r  a  single  deed." 

said:  "If  a  deed  be  made  by  more  par-  See  infra,  S  214,  i.i  'i.  Ihr  nbligation  of 

ties  than  one,  there  ought  to  be  regU'  one  who  accepts  a  deisli'  '..axecutedby 

larly  a«  many  copies  of  it  as  there  are  a  grantor  or  oblif.ur. 
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until  all  the  parte  were  executed,  there  is  no  obligation  until 
thffi  condition  is  fulfilled.** 

§  211.  How  fiu-  intent  to  deUrer  most  be  acconqumied  with 
actual  deUvery. 
The  Englidi  law  has  gone  in  modem  times  to  an  extreme 
directly  oppodte  to  that  of  the  early  law.  In  the  early  law 
^ie  vital  matter  was  actual  surrender  of  possession  irrespective 
of  intent.  In  the  modem  Englidi  law  intent  seems  sufficient 
without  surrender  of  possession,  and  without  any  agreement 
between  the  parties  that  the  obligor  shall  hold  possession 
as  baUee  for  the  obligee.  The  House  of  Lords  has  held  that 
a  policy  of  insurance  was  delivered  and  ther^ore.  operative, 
though  still  in  the  possession  of  the  insurance  company,  on 
the  ground  that  the  evidence  showed  an  intention  on  the 
part  of  the  company  to  execute  the  policy  as  an  immediately 
binding  obligation.'"  Though  generally  the  cases  in  the 
United  States.do  not  seem  to  have  gone  quite  to  the  extreme 
of  the  English  decisions,  son^  cases  at  least  seem  to  have 
accepted  without  question  the  English  statement  that  the 
only  thing  essential  to  deliv^y  is  some  manifestation  by  i 
word  or  act  on  the  part  of  the  obligor  that  the  instrument  ' 
IB  to  be  immediately  binding;  "  but  other  authorities  require  ' 

<■  Id  Diebold  Safe  &  Lock  Co.  v.  that  study  of  the  civil  law  was  respOD- 

Mwse,  226  Maas.  342,  115  N.  E.  431,  sible  for  the  Bubacitution  of  the  Bubjeo- 

432.,  the  oourt  said:  "It  is  umteceft-  tive  test  of  that  law  for  the  objective 

flat;  to  coDsidn'  .  .  .  the  eases  dted  standard  of  the  common  law. 
in  the  pluntiff 's  biid  deciding  that  if         **  See  for  instance  Stephens  c.  Ste- 

one  party  executes  ita  part  of  the  inden-  pbeos,  106  Ark.  53,  156  8.  W.  837; 

ture  it  shall  be  his  deed,  thou^  the  Moore  n.  Trott,  182  Cal.  268,  123  Pac. 

other  party  does  not  execute  his  part.  462;  New  York  Life  Ins.  Co.  p.  Bab- 

Tleae  cases  are  to  be  distinguished  cock,  101  Ga.  67,  30  S.  E.  273,  42 

from  the  case  at  bar,  for  the  reason  that  L.  R.  A.88,69Am.  St.  Rep.  134;Rode- 

it  was  here  found  as  s  fact  that  the  meir  v.  Brown,  169  111.  347,  4S  N.  E. 

contract  was  not   Unding  until   all  468,  61  Am.  St.  Rep.  176;  Rose  v. 

parties  had  exchanged,  executed  and  Mutual  L.  Ins.  Co.,  240  lU.  45,  88 

delivend  both  the  indentures.     The  N.  E.  204;  Hoyt  d.  Northup,  256  HI. 

delivery  of  an  instrument  in  writing  604,  100  N.  E.  164;  Thurston  ■>.  Tubba, 

does  not  make  it  operative,  if  delivered  257  111.  465,  100  N.  £.  947;  Hathaway 

on  a  oondiUon  not  fulfilled."  v.  Cook,  25S  HI.  92,  101  N.  E.  227; 

"  Xenofl  e.  Wickman,  L.  R.  2  H.  L.  Little  v.  Eaton,  267  III.  623,  108  N.  E. 

296,  followed  in  Roberta  o.  Security  727;^hbuHon  d.   Gerald,   169  Mass. 

Co.,  US871 1 Q.  B.  Ul.  One  nuqr  gucas  600,  4^  E.  764;  Mitchell  ■>.  S^an,  3 
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not  only  an  appropriate  intent  but  an  ^cliQal  relinquiBhrneat 
by  the  grantor  of  the  custody  or  control  of  the  instnunent.^^ 
Most  of  the  cases  on  this  subject  relate  to  conveyances  of 
real  estate,  or  to  poticee  of  insurance.  The  question  of  delivery, 
however,  seems  Identical  whatever  Uie  character  of  the  deed 
or  covenant.'* 


§  212.  Delivery  in  escrow. 

The  manual  surrender  of  a  sealed  instrument  to  a  third 
person  does  not  necessarily  create  an  immediate  obligation. 
The  instrument  may  be  deUvered  in  escrow."  Acquisition 
by  the  grantee  of  the  escrow  before  the  performance  of  l^e 
condition  upon  which  it  was  to  be  4eliv««d,  will  not  make 
the  instrument  binding,  whether  the  fault  was  due  to  tJie 
person  in  whose  bands  the  deed  was  put  as  an  escrow  or  to 
the  fraud  of  the  grantee."  It  was  the  rule  of  the  common 
law  tliat  though  delivery  could  thus  be  made  to  a  third  person 


Oh.  8t.  377;  Henry  v.  PhillqiB,  106  Tex. 
450, 151 S.  W.  533;  Douthat  v.  Koberte, 
73  W.  Va.  368,  80  8.  E.  819;  Devlin, 
Real  Estate  (3d  ed.),  S  262. 

"  Storey  B.  Storey,  214  Fed.  973, 131 
G.  C.  A.  269;  Reneban  t>.  McAvoy,  116 
Md.  356, 81 AU.  586, 38  L.  R.  A.  (N.  S.) 
Ml;  Clark  v.  Creaswell,  112  Md.  339, 
76  AU.  679;  Satterly  v.  Dewick.  197 
N.  Y.  590,  91  N.  E.  1120;  Rountree 
■>.  Roumtree,  SS  S.  C.  383,  67  S.  E. 
471;  ButU  V.  RidutTds,  152  Wis.  318, 
140  N.  W.  1,  44  L.  R.  A.  (N.  S.) 
528. 

*'  The  numeioue  authorities  on  the 
delivery  of  deeds  are  collected  in  Der- 
lin  on  Real  Estate  (3d  ed.)  {{  260  e(  Mg. 

"  Perkins  I^ofitable  Book,  {  138, 
"And  if  I  make  a  deed  and  deliver  it  to 
a  stranger  as  an  eecroid,  to  keep  until 
such  a  day,  &e.  upon  oondition,  that 
it  before  that  day  he  to  whom  the  es- 
crowl  is  made  shall  pay  to  me  ten 
pounds,  give  me  a  horse,  enfeoff  me  of 
a  manor,  or  perform  any  other  condi' 
tion,  then  the  stranger  shMl  deliver 
this  eecrowl  to  him  as  roy  deed;  in  this 


case,  if  he  deliver  the  Bame  to  him  as 
my  deed  before  the  oonditions  or  oon^ 
dition  fulfilled,  it  is  not  my  deed  «ini- 
ptidter.  But  if  the  conditions  or  con- 
dition be  fulfilled,  and  the  eecrowl 
delivered  by  him  (after  the  oonditioos 
performed)  as  my  deed,  then  it  is  my 
deed  and  shall  bind  me." 

"Wood  t.  French,  39  Okl.  686,  136 
Pac.  734;  Sharp  v.  Kilbom,  84  Or.  371, 
130  Pac.  736;  Devlin  on  Real  Estate, 
E322. 

In  Sheppaid's  Touchstone,  p.  *S9, 
it  is  said,  "where  the  deed  is  delivered 
to  a  stranger,  and  apt  words  are  used 
in  the  deliveiy  thereof,  it  is  of  no  more 
force  until  the  conditions  be  performed, 
than  if  I  had  made  it  and  laid  it  by  me, 
and  not  delivered  it  all;  and  therefore 
in  that  case,  albeit  the  party  get  it  into 
his  hands  before  the  conditions  be  per- 
formed, yet  he  can  make  no  use  of  it 
at  all,  neither  will  it  do  him  any  goc  '." 
But  see  ir^ra,  $$  1244  d  sag.,  and  s.  '  o 
the  possible  rights  of  a  purchaser  '  r 
value  from  tite  grantee,  see  Tiff..-  v . 
Real  Property,  S406. 


§213  FORUATION   OF   FORMAL   CONTRACTS  425 

as  an  escrow  "  it  could  not  be  so  made  to  the  grantee  and 
the  rule  still  seems  generally  accepted  that  a  delivay  to  the 
grantee  necessarily  makes  a  deed  immediately  effective  though 
there  are  occasional  inconsistent  decisions,"  and  the  distinc- 
tion a  somewhat  fine  between  dehvering  in  escrow  to  the 
obligee  and  entrusting  the  manual  possession  to  him  without 
the  intention  necessary  to  constitute  a  deliveiy.  Dehvery 
to  a  third  person  to  hold  merely  as  the  grantor's  t^ent  does 
not  constitute  a  dehvery  even  in  escrow,  since  the  deed  may 
be  recalled,"  whereas  when  a  deed  is  delivered  in  escrow, 
ibe  interest  of  the  grantee  or  obl^^  is  irrevo(^le  by  the 
grantor's  death  or  otherwise." 

§  218.  How  far  acceptance  by  the  obligee  is  necessazy. 

The  TJ^glish  law  has  never  required  an  assent  on  the  part 
of  the  obligee  in  order  to  make  a  deed  binding."  The  obhgee 
may  decline  to  accept  the  e^te  or  obligation  conferred 
upon  him  by  the  deed,  but  until  ftnd  unless  he  declines,  the 
instrument  is  operative.  On  thcrbther  hand,  many  American 
authoritiee  following  the  analogy  of  simple  contracts,  deny 
effect  to  a  deed  until  there  has  been  some  acceptance  by  the 

•«Evm  Uiough  be  is  the  obligee's  Spurlock,  140  Ky.  822, 149  3.  W.  1132; 

attorney.     Nicbols  p.  Roeenfeld,  181  Thrush  e.  Thrush,  63  Or.  143,  126  Fac. 

Man.  525,  63  N.  E.  1063.  W4. 

" Elliott  K.  Merchants  Bank,  21  CaL  "TbuTston  v.  Tubbs,  267  111.  466, 

App.  536,  132  Pao.  2S0;  Newman  v.  100  N.  E.  947;  Wheeler  v.  Loeeeh,  51 

Baker,  10  DisU  Col.  App.  187;  Whit-  Ind.  App.  262,  09  N.  E.  502;  Lua- 

ney  ».  Dewey,  10  Idaho,  633,  80  Pac.  combe  v.  Peterson,  173  Mich.  165,  138 

1117,  69  L.  R.  A.  572;  Ryan  o.  Cooke,  N.  W.  1057;  Henry  t>.  Phillipo,  106  Tex. 

172  111.  302,  50  N.  E.  213;  McCIendon  459,  151  S.  W.  533. 

V.  Brockett,  32  Tex.  Civ.  App.  150,  •*  In  Butlo' A  Baker's  Case,  3  Coke, 

73  S.  W.  854;  Blair  v.  Security  Bank,  25  a,  26  b.  it  ie  said:  "If  A  makes  an 

103  Va.  762,  50  S.  E.  262;  Devlin  on  obligation  to  B  and  delivers  it  to  C  to 

Real    Estate,    $}  314-317.      But    see  the  use  of  B,  this  is  the  deed  of  A  pTe»- 

Wilson  V.  Powers,  131  Mass.  530;  Die-  ently;  but  if  C  offers  it  to  B,  there  B 

bold  Safe  ft  Lock  Co.  v.  Morse,  226  may  refuse  it  in  pais,  and  thereby  the 

Mass.  342,  116  N.  E.  431;  Holbrook  i>.  obligation  will  lose  iu  force  (but  pei^ 

Tniesdell,  100  N.  Y.  App.  Div.  9,  90  heps  in  such  case  A  in  an  action  brought 

N.  Y.  8.   1034.  on  this   obligation  cannot  plead  rum 

"Seeley  v.  Curts,  160  Ala.  446,  61  est  faetum,  because  it  was  once  his 

So.  807;  Stevens  v.  Stevens,  256  HI.  deed."    See  also  Thompeon  v.  Leach, 

140,00N.E.917;Hoytt>.Northup,266  2  Vent.  198;  Malott  v.  Wilson,  11903)  2 

HI.  6M,  100  N.  E.  164;  Spurlock  v.  Ch.  404. 
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grantee  or  obligee.*"  In  many  of  these  jurisdiclitHts,  however, 
any  noniiiuil  requirement  of  acceptance  is  virtually  nullified 
by  the  rule  that  acceptuice  of  a  deed  if  beneficial  will  be 
presumed.*'  Especially  where  infants  and  persons  incapable 
of  f^ving  effective  assent  are  obligees  or  grantees  the  pre- 
Bumption  of  acceptance  has  been  indulged;  *'  and  it  has  been 
held  that  acceptance  after  the  death  of  the  graator  ch-  obligor 
is  sufficient." 

$  214.  Acceptance  of  a  sealed  instrument  containing  promises 
by  the  acceptor  does  not  bind  him  as  a  covenantor. 

It  has  already  been  seen  '*  that  assent  to  a  ccmtract  may 
be  inferred  from  the  acceptance  of  a  document  which  states 
that  something  is  to  be  done  by  the  person  who  accepts  the 
document.  On  no  principle  can  this  doctrine  be  properly 
extended  so  as  to  make  the  acceptor  of  an  instrument  under 
seal,  a  convenantor.  He  has  not  sealed  and  delivered  the 
instrument  as  his  obligation.'* 

An  exertional  doctrine,  however,  has  widely  prevailed  to 
the  effect  that  the  acceptance  of  a  deed  implies  a  covenant 
on  the  part  of  the  acceptor  to  do  ^diatever  is  stated  in  the 
deed  to  be  done  by  him;  especially  where  the  deed  cod- 

••  Bank  of  HealdjibuTK  v.  Bailhache,  S.  C.  450,  77  S.  E.  129.   See  Kbo  Dot- 

66Cal.327,4Pac.l06;MM)rerFlyim,  fin  on  Real  Estate,  S  2S7. 

135  ni.  74,  25  N.  E.  844;  Jefferson  MEartham  v.  Pow«ll,  51  Ark.  630; 

County  BuUding  Abwm.  v.  Heil,  81  Ky.  Hayee  v.  Boylan,  141  111.  400,  30  N.  E. 

S13;  Catce  v.  Catee,  152  Ky.  47,  153  1041,  33  Am.  St.  lUpL  326;  Palmer  ■>. 

8.  W.  10;  Ward  v.  Rittenbouse  Coal  Palmer,  62  Iowa,  204,  17  N.  W.  463; 

Co.,   152  Ky,  228,   153  S.  W.  217;  Hallu.HaU,  107Mo,  101, 178.  W.8I1; 

MeigB  V.  Dorter,  172  Mass.  217,  62  Darie  p.  Garrett,  91  Tenn.  147,   18 

N.  E.  76;  Schooler  v.  Schooler,  258  Mo.  S.  W.  113.    And  see  DeWin  on  Real 

83,  167  S.  W.  444;  Ford  v.  Gale,  140  Estate,  $286. 

N.  Y.  S.  641, 165  N.  Y.  App.  Div.  675;  "  Burkey  v.  Burkay  (Mo.),  175  8.  W. 

Couch  V.  Addy,  35  Okla.  356,  129  Pac.  623. 

709;  Tuttle  ii.  Turner,  28  Tex.  769,  "  Supro,  J  90. 

773.  ••  Lock  V.  Wrii^t,  1  Strange^  666; 

"  Hbbals  V.  Jaoobn,  31  Conn.  428;  Moore  v.  Jones,  2  Ld.  Ray.  1536;  Om- 

BoBS  V.  C&mpbelt,  73  Ga.  309;  Wilenou  dale  «.  Humphrey,  15  Conn.  431;  P)uy 

V.  Handlon,  207  lU.  104,  112,  69  N.  E.  iah  i>.  Whitney,  3  Gray,  516;  Martin  t>. 

892;  Jones  p.  Swayie,  42  N.  J.  L.  279;  Drinan,  128  Mus.  515;  Gale  d.  NixtKi, 

Diefendoif  p.  Diefendorf,   132  N.  Y.  6  Cow.  446;  Maule  v.  Weaver,  7  Pft. 

100,30N.E.375;lAriseyi'.LariBey,93  329;  Johnson r  ;  ..i'.-,  46  Vt.  419,  12 
Am.  Rep.  214." 
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veys  an  estate  and   the  acceptor  takes  poesesaiou   of  the 
estate."" 

$  aiS.  Requireiueitts  in  regard  to  the  obligee  of  a  sealed 
instnuuent. 
Tlie  common  law  made  the  technical  rule  that  though  a 
deed  poll  might  create  a  covenantee  who  was  not  a  party 
to  the  instrument  (fc^  indeed  a  deed  poll  would  otherwise 
be  an  impossibility)  yet  in  an  indenture  no  one  not  a  party 
to  the  deed  could  sue  upon  it  as  covenantee.**  Therefore 
where  an  agent  purporting  to  act  on  behalf  of  his  principal 
entered  into  an  indenture  wiUi  another  person,  but  executed 
the  indenture  in  such  a  way  as  to  bind  himself  and  not  his 
principal,  the  principal  could  not  sue  on  the  indenture  though 
the  covenant  was  in  terms  made  to  the  principal;*'  and  for 
the  same  reascm  an  instrument  executed  by  A  and  B  purport- 
ing to  release  an  obligation  due  to  A  by  C  was  ineffectual.** 
It  may  perh^n  be  questioned  whether  this  rule  of  tiie  common 
law  would  be  generally  followed  to-day,  even  where  seals 
still  have  their  common-law  effect.  If  a  plaintiff  is  expressed 
as  a  covenantee  of  a  promise  sealed  by  the  defendant,  it 
may  be  thought  that  the  real  essentials  of  a  covenant  exist. 
The  case  is  not  like  that  where  a  plaintiff  seeks  to  sue  on  a 
covenant  made  to  another  because  he  is  a  beneficiary  of  the 
covenant.  In  such  a  case  the  covenant  does  not  run  to  the 
plaintiff,  and  clearly  the  common  law  would  deny  recovery.** 
A  further  requisite  in  regard  to  the  cov^iantee  is  that  he 
must  be  fixed  at  the  time  the  covenant  is  delivered,  for  it 

•"Stunra  p.  Moms,  1  V.  A  B.  8;  30S;  Be^eleyp.  Hardy,  6N.  AC.359; 

Wlldns  0.  Fry,  1  Meriv.  244;  Georpa  O'Grady  r.  Howe  A  Ragen  Co.,  166 

Soutbem  Ry.  v.  Reeves,  64  Go.  4B2;  N.  Y.  App.  Div.  552,  162  N.  Y.  S.  79. 

Midl&nd  Ry.  Co.  V.  Fisher,  125  Ind.  19,  Covenants  Tunning  with  l&nd  to  which 

24  N.  E.  7fi6,  21  Am.  St.  Rep.  180;  they  rel&ted  are  an  exception  to  the 

BuriMuk  D.  Pillsbuiy,  48  N.  H.  47S,  rule. 

97  Am.  Dec.  633.    See  olao  HairiwHi  v.  "  Berkeley  v.  Hardy,  5  B.  A  C.  355. 

Vraelaud,  38  N.  J.  L.  366;  Sparkm&n  v.  The  doctrines  of  imdiscloeed  principal 

Gove,  44  N.  J.  L.  252;  Bowen  v.  Beck,  are  inapplicable  to  sealed  oontracts. 

94  N.  Y.  86, 46  Am.  Rep.  124.  Itrfra,  J  296. 

"Scudamoie     n.    Vandenst«ne,     2  **8tORT    v.   Gordon,    3    H.    &  S. 

Coke's  Inat.  873;  Gilby  i-.  Copley,  3  308. 

Lev.  138;  Storer  t>.  Goidon,  3  M.  &  S.  "See  infra,  S  401. 
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must  take  effect  tiken  if  at  all.  There  must  then  be  a  complete 
promise  which  requires  both  a  promisor  and  a  promisee.  The 
parties  need  not  be  named,  it  is  enough  if  they  are  described 
in  the  instnmsent  so  that  at  the  time  of  its  dehvery  they  are 
capable  of  identification.  But  there  cannot  be  a  floating 
covenant  corresponding  to  a  public  or  general  offer  of  a  simple 
contract.  A  promise  imder  seal  to  such  a  person  as  shall 
in  the  future  fulfil  a  given  description  is  therefore  not  a  vaJid 
covenant  when  deUvered,  and  does  not  later  become  so  when 
the  promisee  becomes  identified." 

§  216.  An  agent  cannot  bind  his  principal  by  deed  unless  he 
has  authority  onder  seaL 

Unless  an  agent  acts  in  the  presence  and  under  the  direction 
of  his  principal,  or  tmless  the  principal  is  a  corporation,  the 
agent  cannot  effectively  make  a  sealed  contract  on  behalf 
of  his  principal  without  authority  under  seal  or  subsequent 
ratification  under  seal.  The  authoritira  upon  these  propor- 
tions and  some  consequences  involved  in  them  are  subsequently 


§  217.  A  covenant  needs  no  consideration. 

As  the  law  of  covenants  long  antedates  the  law  requiring 
consideration  for  the  formation  of  contracts,  it  is  necessarily- 
true  that,  in  the  early  law,  no  consideration  in  the  modem 
sense  was  reqiiired  to  support  a  covenant;  and  though  Pollock 
and  Maitland  "doubt  whether  in  the  thirteenth  century 
a  purely  gratuitous  promise  made  in  a  sealed  instrument 
would  have  been  enforced  if  its  gratuitous  character  was 
quite  clear,"  certainly  long  before  the  origin  of  the  action 
of  assumpsit  such  an  instrument  must  have  been  binding.'* 
After  the  action  of  assumpsit  had  been  developed,  the  some- 
what unfortunate  mode  of  expression  became  usual  that 
a  sealed  instrument  "imported"  a  consideration.^'   It  would 

"Sftundere  v.  Savrndere,  154  Mass.  "Seetttfro,  S275. 

337,  28  N.  B.  270.    But  see  Nelson  "  See  BeUewe,  32;  Pitaheibert  Abr. 

Coko  &  Gas  Co.  v.  Pellatt,  [1902]  4  Aimuitie,  pi.  54,  supra,  J  109. 

Ontario,  481,  with  which  compEire  Hud-  "  Bromley,  Arguendo,  in  Sharington 

wm  Real  Est.  Co.  v.  Tower,  166  Mass.  v.  Strotton,  1  Flowden,  298,  309,  said 

82,  30  N.  E.  405,  32  Am.  St.  Rep.  434,  in  1665:  "For  every  deed  impoHa  in 
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Itave  been  more  accurate  to  have  said  that  no  consideration 
was  needed  for  such  a  document.^*  But  however  expressed 
the  law  has  always  been  clear  that  apart  from  changes  made 
by  statute,  a  sealed  promise,  whether  absolute  or  in  the  form 
of  an  offer,  is  binding  without  consideration.''  It  should  be 
mentioned,  however,  that  equity  will  not  specifically  enforce 
or  otherwise  aid  the  covraiantee  of  a  voluntary  covenant,  but 
will  leave  him  to  his  remedy  at  law,^  except  in  a  few  cases, 
thus  enumerated  by  a  learned  writer: " 

1.  A  gratuitous  declaration  of  trust  without  transmutation 
of  possession. 

2.  A  covenant  to  hold  real  property  in  trust  for  another  in 
"craiaderation  "  at  natural  love  and  a£Fection. 

N.  C.  44,  16  S.  E.  854;  Burrin  t>.  Starr, 
IBS  N.  C.  657,  81  S.  £.  939;  ThomaaoD 
0.  Bescfaer,  176  N.  C.  622,  97  S.  E.  654, 
2  A.  L.  R.  626;  Milea  v.  Hemenway,  59 
Ore.'  318,  117  Pac.  273;  Burkholder'B 
Ez'r  V.  Plank,  69  Pa.  226;  Harria  n. 
HaniB'  Ex'r,  23  Gratt.  737;  Waltei^ 
man  p.  Village  of  Norwalk,  145  Wis. 
663,  130  N.  W.  479,  and  see  supra, 
i  109.  But  this  rule  haa  been  held  in 
Geoi^  inapplicable  to  a  negotiable 
promissory  note  under  seal.  Lacey  v. 
Hutchinson,  5  Ga.  App-  865,  64  8.  E. 
205;  Toller  v.  Hewitt,  !2  Ga.  App.  496, 
77  8.  E.  650. 

"  Kekewich  n.  Manning,  1  De  G.  M. 
&  G.  176,  ISS;  Barrett  v.  Geininger,  179 
m.  240,  249,  53  N.  E.  576;  CiandaU  v. 
Willig,  186  lU.  233,  46  N.  E.  755;  Selby 
V.  Case,  87  Md.  459, 39  Atl.  1041;  Black 
V.  Corf,  2  H.  A  G.  100;  Lamprey  o. 
Lamprey,  29  Mian.  151, 12  N,  W.  514; 
Vasser  v.  Yasser,  23  Miaa.  378,  382; 
Tuniflon  v.  Bradford,  49  N.  J.  Eq.  2m 
22  Atl.  1073;  Hayes  r.  Kershow,  1 
Sandf.  Ch.  258,  261;  Short  v.  Price,  17 
Tex.  397;  GraybiU  o.  Bru^,  89  Va.  896, 
17  S.  E.  558,  21  L.  R.  A.  133,  37  Am. 
St.  Rep.  894. 

"  Pound,  13  m.  L.  Rev.  435, 436,  ^v- 
ing  some  disouasion  of  each  of  the  cate- 
goriea. 


.,  the  wiUof 
him  that  made  it;  and  therefore  where 
the  agreement  is  by  deed,  it  shall  never 
be  called  a  nudum  pactum."  So  in 
Bacon  on  Uaee,  13,  about  Ute  begin- 
ning of  tbe  seventeenth  century,  it  was 
said :"  I  would  have  one  case  shewed  by 
men  learned  in  the  law,  where  there  is 
a  deed,  and  yet  there  needs  a  consid- 
raation;  as  for  parol,  the  law  adjudgeth 
it  loo  li^t  to  give  action  without  con- 
sidetation;  but  a  deed  ever  in  law  im- 
ports a  consideration,  because  of  the 
deliberation  and  ceremony  in  the  con- 
fection of  it."  There  is  here  evidently 
a  jugj^ing  with  a  double  meaning  of 
the  word  "conaideiation." 

"  The  matta  is  accurately  stated, 
that  "consideration  is  not  necessary" 
by  Lord  Eldon  in  Cock  p.  Richards,  10 
Vea.  ^9,  438. 

"Ex  porU  l^ndal,  8  Ring.  402; 
WiUard  P.  Tayloe,  8  Wall.  667,  19 
L.  Ed.  501;  Dunlop  r.  Baker,  239  Fed. 
193, 162C.C.  A.  181;  Brewer  d.  Sowers, 
118  Md.  681,  se  AU.  228;  Krell  t>.  Cod- 
man,  164  Mass.  454,  28  N.  E.  578,  14 
L.  R.  A.  860,  26  Am.  St.  Rep.  260; 
Lodi  tr.  Goyette,  219  Mass.  72,  106 
N.  E.  601;  AUer  v.  Aller,  40  N.  J.  L. 
446;  Waht  v.  Wahi,  58  N.  J.  L.  640, 
34  AU.  106S;  HarreU  b.  Wabnn,  63 
N.  C.  464;  Duoker  d.  Whitson,  112 
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3.  Cases  of  executory  ^t  which  the  courts  torture  into 
cases  of  contract  in  order  to  enforce  the  gift. 

4.  Parol  gifts  of  land  where  the  donee  takes  possesnon 
and  acts  upon  the  ^t. 

5.  Defective  conveyances  to  a  creditor  by  way  of  security, 
to  a  wife  hy  way  of  settlement,  or  to  a  child  by  way  of  advance- 
ment, where  there  was  no  l^;al  duty  but  on  the  basis  of  the 
moral  duty  equity  gives  reformation  under  circumstances 
amounting  to  specific  performance  of  the  promise;  and 

6.  Options  under  seal. 

§  218.  Statutes  changing  the  common  law  of  sealed  instru- 
ments. 

In  many  States  the  distinction  between  sealed  and  unsealed 
written  contracts  is  in  terms  abolished.  This  is  true  in  Alaska," 
Arizona,™  Arkansas,"  California,"  Idaho,'*  Indiana,'^  Iowa,** 
Kansas,'*  Kentucky,"  Minnesota,"  Misaissippi,"  Missouri," 
Montana,"  Nebraska,"  Nevada,"  North  Dakota,"  Ohio," 
Oklahoma,"  South  Dakota,"  Tennessee,"  Texas,"  Washing- 
ton." 

In  most  of  these  States  it  is  also  enacted  that  any  written 
contract  shall  be  presumed  to  have  been  made  for  sufBcient 
consideration.  Whether  if  lack  of  consideration  is  affirmatively 
proved  the  agreement  is  invalid  is  often  left  subject  to  doubt. 

"  Code  av.  Proc,  {  1041.   But  if  a  "  Comp.  Iaws  (1913),  {  S8M. 

aeti  ia  lued  it  fitill  has  iU  common-  "  Annot.  Gen.   Code   (1912),  f  32. 

law  rffect.  "  Rev.  Laws  (1910),  $  944. 

"Civ.  Code  (1913),  S  5564.  "Comp.  Laws  (1913),  Civ.  Cod^ 

•"  Const,  of  1868,  Kiiby  ft  Castle's  S  1243. 

Dig.  (1916),  p.  180.  "  Shannon's  Code  (1917),  S  3212. 

"  Code  Civ.  Proc.,  S  1932.  "MnEachin's    Civ.    Stat.     (1913), 

••  Rev.  Code  (1908),  S  3319.  Art.  7082. 

«  Bums'  Ann.  St.  (1914),  S  466.  "Remington's  Code  (1915),  S  8751. 

"  Supp.  Code  (1913-1915),  {  3068.  Though  the  statute  providee  that  the 

**  Gen.  Stat.  (1915),  S  2039.  addition  of  a  private  seal  to  a  contract 

■•  Carroll's  Stat.  (1915),  {  471.  "ebaU  not  affect  its  validity  or  legally 

"  Gen.  Stat.   (1913),  i  6704.  in  any  respect,"  the  Supreme  Court, 

"  Code  (1917),  {  7419.  without  citing  the  statute,  says  that  a 

"  Rev.  Stat.  (1909),  i  2773.  seal  prima  fade  imports  consideration. 

"  Rev.  Code  (1907),  {  5023.  Considine  e.  Gallagher,  31  Wash.  669, 

>'  Rev.  Stat.  (1913),  {  6251.  72  Fsc.  469;  Gates  p.  Herr   >''2  Wash. 

"  Rev.  Laws  (1912),  {  1095.  131, 172  Pm.  912. 
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Arizona/  California,*  IdaJio,'  Iowa,*  Kentucky,*  Mississippi,' 
Missouri,'  Montana,'  North  Dakota,*  South  Dakota,"  Tennes- 
see," Texas  "  have  such  provisions. 

In  other  States  it  is  enacted  only  that  sealed  contracts 
shall  be  presumed  in  the  absence  of  contrary  evidence  to  have 
been  made  for  sufficient  consideration,  and  in  such  States 
sealed  conlracts  differ  from  ordinary  written  contracts  to 
this  eitait.  This  is  the  law  in  Alabama,'*  Michigan,'*  New 
Jers^,'*  New  York,"  Or^on,"  ^^sconsin.'*  In  Ilhnob 
tmder  a  statute  of  different  form  a  similar  result  has  been 
reached." 

Some  diff^^mcea  of  construction  of  these  Statutes  may 
be  noted.  In  New  Jersey  it  has  been  held  that  a  covenant 
which  was  and  was  intended  to  be  voluntary  is  binding,  the 
word  "presumed"  in  the  Statute  being  construed  as  meaning 
conclusively  presumed.**'  But  it  may  be  doubted  if  this 
construction  would  generally  be  followed.  It  is  rather  to 
be  supposed  tiiat  where  a  Statute  states  that  a  sealed  instru- 
ment is  presumed  to  have  sufficient  consideration,  the  pre- 
sumption intended  to  be  created  is  disputable.*'    The  New 


'  Ot.  Code  (IfllS),  f  5564. 

•Civ.  Code,  !  1983  (38);  Vickrey  p. 
MaJer,  104  C&l.  384,  774,  129  Pac.  273, 
276;  In  re  Thomson's  Estate,  165 
Cal.  290,  131  Pac.  1045;  Andereon  i>. 
WkUifte,  (Cal.  1918),  172  Pac.  381; 
PatteraoB  ■>.  Chapman,  (Cal.  1918), 
176 1^.  37, 2  A.  L.  R.  1467. 

>  Rev.  Stat.  (1908),  {  3314. 

'Code  (1897),  {3009;  OouM  v. 
Gann,  161  la.  165,  140  N,  W.  380; 
Mfthaaka  County  State  Bank  o.  Brown, 
lfi9Ia.577, 141N.  W.469. 

•Ky.  Stat.  (1916),  5471. 

•Code  (1917),  {{  7419-7421. 

'Rev.  Stat.  (1909),  {2774  (on^ 
pmoiaee  to  pay  mon^). 

•  Rev.  Code  (1907),  S  6023. 

'Comp.  UwB  (1913),  &6881. 

"Comp.  Laws  (1913),  Gv.  Code, 
tl232  (2). 

a  Code  (1917),  f  3214. 
Civ.    Stat.    (1913), 


Art.  7093;  Panhandle  Ac.  Ry.  p.  Fitta 
(Tex.  Civ.  App),  188  3.  W.  528. 

"Code  (1907),  §5324. 

"Comp,  Laws  (1916),  S  12534. 

»  Comp.  Stat.  (1911),  p.  2240,  {  66. 

"  Code  of  Civ.  Proc.  840. 

"Lord's  Oreg.  Laws  (1910),  $513. 

"Stat.  (1915),  S4195. 

"BuUen  o.  Morrison,  98  III.  App. 
669;  Bartholom«  Brewing  Co.  o. 
Motycka,  163  111.  App.  238;  Fabst 
Brewing  Co.  v.  LePage,  186  111.  App. 
468.  Bee  also  Cortelyou  v.  BamBdall, 
236  lU.  138,  86  N.  E.  200;  t^.  Chicago 
Ac.  Mfg.  Co.  V.  HaveiL  195  111.  474,  63 
N.  E.  168.  ( 

••Aller  V.  Afler,  4o|  N.  J.  L.  446; 
Broden  v.  Ward,  42/N.  J.  L.  518; 
Wain  IT.  Wain,  68  N.  J.  L.  640,  34  Atl. 
1068.  / 

"  Gftidnet  v.  Wation,  170  Cal.  670, 
160  Pao.  994;  Doi^y  d.  Beebe,  147 
Mich.  312, 1 10  N.  W.  1066;  Axe  rTToI- 
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York  Statute  applies  to  executory  contracts  only;  therefore  a 
voluntary  release,**  or  assignment  of  a  chose  in  action,**  under 
seal  is  valid.  In  Idaho,**  New  Mexico,*^  and  Wyoming,**  whUe 
seals  are  abolished,  unsealed  written  contracts  are  clearly  given 
the  effect  which  sealed  contracts  had  at  common  law,  so  faras 
concerns  their  validity  without  consideration. 

§  219.  The  desirability  of  such  statutes. 

It  is  most  unfortunate  if  no  method  be  left  in  a  system 
of  law  by  which  a  confessedly  voluntary  pr<Hnise  may  be 
binding.  The  seal  at  common  law  furnished  such  a  means. 
It  may  be  said  that  this  means  was  arbitrary  and  artificial; 
but,  nevertheless,  it  fulfilled  the  purpose,  thoi^  sealed 
instruments  were  also  subject  to  technical  rules  in  re^jard 
to  their  execution  by  agents,"  and  their  modification  or 
discharge  by  parol,**  which  often  worked  injustice.  To  abolish 
alti^ether  ihe  common-law  effect  of  the  seal  without  substitute 
ii^  something  in  its  place  is  a  serious  mistake.  Such  undesirable 
attributes  as  the  common  law  attached  to  sealed  instruments 
might  well  be  abolished,  but  the  rule  that  they  need  no  con- 
sideration should  not  be.  It  is  probable  that  the  common- 
law  rule  is  better  even  than  the  statutory  extension  to  all 
written  ii^truments,  of  the  principle  that  no  consideration 
is  necessary.**  If  such  statutes  are  construed  as  merely  mak- 
ing a  written  promise  prima  facie  evidence  that  consideration 
for  it  existed,  they  are  of  little  value,  since  when  a  promise 
is  witiiout  consideration  it  is  ordinarily  easy  to  show  that  fact. 
If,  on  the  other  hand,  they  are  construed  as  estabUshing  that 
there  is  a  "conclusive  presumption"  of  consideration  for  all 
written  contracts  or  if  they  exprrasly  state  consideration 

bert,  179  Mich.  656,  146  N.  W.  418;  ■"  Hull  v.  Hull,  172  N.  Y.  App.  Div. 

In  Tt  MclAughlm'B  Eet.,  182  Mich.  287,  158  N.  Y.  S.  743. 

707,  715,  716,  151  N.  W.  745.  "  Rev.  Stat.  (1908),  S  3314. 

n  Homftna  v.  Tyng,  56  N.  Y.  App.  »  Ann.  Code  (1915),  ${  2181-2182. 

Div.  383,  67  N.  Y.  S.  792;  Finch  v.  »  Comp.  Stat.  (1910),  H  3641,  3642. 

Simon,  61  N.  Y.  App.  Div.  139,  70  » See  irifra,  H  275,  296. 

N.  Y.  S.  361.    In  Alabama,  CaUfonua,  ■>  See  infra,  iJ  1834-1836,  1849. 

North  Dakota,  Or^on,  South  Dakota  "See   Statutes   referred   to,   supra, 

and  Tennessee  the  express  terms  of  S  218,  and  Pinrt  National  Bank  n.  Home 

their  Btatutea  give  effect  to  an  unsealed  Ina.  Co.,  16  N.  Mex.  66,  113   Pm. 

rdease.    See  infra,  i  418.  815. 
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for  them  is  unneceesary,  it  may  be  doubted  whether  the  solu- 
tion is  wholfe'  satisfactory.  What  is  a  "written  contract?" 
Is  tax  infonnal  letter  accepting  an  <^er  in  another  letter? 
Is  an  informal  letter  accepting  an  offer  made  orally?  Is  a 
letter  ccmtsining  a  gratuitous  prranise?  In  any  event  the 
requisite  of  a  written  promise  as  distinguiahed  from  an  <n'al 
promise  is  a  techmcal  formality  as  much  as  the  requirement 
of  a  seal.  Moreover,  if  formal  writings  only  are  to  be  within 
the  protection  of  Ihe  Statute  the  distinctim  between  such 
writings  and  informal  ones  will  be  oit&x  hard  to  draw  (much 
m(n%  80  than  between  sealed  and  unsealed  writings).  On  the 
other  hand,  if  a31  written  promises  are  to  be  protected,  the 
rule  goes  too  far.  A  writing  may  be  of  a  very  informal 
character,  and  to  make  every  gratuitous  promise  in  a  letter  or 
memorandum  as  binding  as  a  sealed  covenant  was  at  common 
law  seems  extreme.*" 

S  SSO.  Recognizances. 

Recognizances  are  in  form  like  bonds,  containing  an  ac- 
knowlec^ment  of  indebtedness  subject  to  a  condition  upon 
which  the  obligation  will  becrane  void.  They  are  not  executed 
by  ^ning  and  sealing  by  the  obligor,  but  by  the  certifica- 
tion of  the  judicial  office  before  whom  they  are  taken.  A 
recc^nizance,  therefore,  partakes  of  the  nature  of  a  judgment 
or  of  indisputable  evidence  of  indebtedness;  but  being  volun- 
tarily entered  into  by  the  obligor  and  implying  in  fact  an 
undertaking  to  perform  the  condition,  it  may  be  classed  as 
a  contract.  At  the  present  time  where  recognizances  are 
in  use,  th^  are  often  required  to  be  signed,  but  as  all  matters 
in  connection  with  Altering  into  recognizances  depend  upon 
local  statutes  and  practice  which  are  well  understood  where 
they  are  in  force,  further  treatment  of  the  subject  is  imneces- 
sary. 

§  321.  Negotiable  instruments. 

Though  negotiable  instruments  are  ordinarily  classed  as 
simple  contracts  and  undoubtedly  partake  to  some  extent 

"A  contrary  usument  is  ably  Decker,  in  the  Dlinoia  Iaw  Bulletin 
jxesoited  by   Pntfewor   Edward   H.      tor  February,  1918,  p.  166. 
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of  the  nature  of  simple  contracte,  yet  they  are  also  fonnsi 
contracts.  It  is  necessary  in  order  to  constitute  a  negotiable 
instrument  that  a  wril^  shall  contiun  an  unconditional 
order  or  promise.  It  must  be  payable  in  money,  must  con- 
tain no  independent  order  or  ^7«ement,  must  be  certain 
as  to  parties,  as  to  time  of  payment,  and  as  to  the  amount 
payable,  and,  finally,  it  must  be  payable  to  order  or  to 
bearer."  At  common  law  it  was  necessary  that  it  should  be  un- 
sealed, but  by  the  Uniform  Negotiable  Instnmients  Law,  which 
has  been  enacted  in  most  of  the  United  States,  n^otiabihty  is 
not  destroyed  by  the  addition  of  a  seal.**  The  points  of  re- 
semblance in  a  n^otiable  instrument  to  a  formal  contract, 
as  distinguished  from  a  simple  contract,  may  be  thus  enu- 
merated." 

(1)  NcHie  but  parties  to  a  bill  can  be  parties  to  an  action 
tiiereon,  whereas  in  dmple  contracts  the  law  of  undisclosed 
THincipal  is  appUcable."" 

(2)  A  bill  is  treated  as  a  speciality  in  pleading,  that  is,  the 
instrument  itself  is  set  out  and  sued  upon  without  statement 
of  the  consideration  for  the  instrument  or  the  circumstances 
out  of  which  it  arose. 

(3)  A  negotiable  instrument  merges  an  antecedent  obliga- 
tion for  which  it  is  given.  It  is  true  that  the  antecedent 
obligation  will  not  infrequently  be  revived  if  the  n^otiable 
instrument  is  dishonored  at  maturity,  but  until  maturity 
the  old  obligation  is  merged  and  in  many  cases  the  merger 
is  final  and  complete,  the  instrument  being  taken  in  full  and 
unconditional  satisfaction  of  the  antecedent  obligation.** 

(4)  The  law  of  mutual  assent  as  applied  in  simple  contracts  is 
to  a  considerable  extent  inappUcable  to  negotiable  instruments, 
since  a  n^otiable  instrument  takes  effect  upon  delivery  and 
may  be  binding  though  the  maker  dies  before  the  payee 
becomes  aware  of  the  existence  of  the  instrument.*'' 

(5)  The  secondary  obligations  on  negotiable  instruments, 

"See  Uniform   Negotiable  Instru-  adopted  from  2  Ames'  Cas.  Bills  and 

meata  Law,  Sec.  1-6,  infra,  H  1136-  Notes,  873. 

1138.  <*>  Infra,  S298. 

"  Nf^tiable  Ingtnimenta  Iaw,  Sec.  "  Infra,  {§  1922-1924. 

6,  infra,  i  1138.  "  Dean  v.  Camith,  108  Mass.  242; 

■■  The  enumeration  is  in  the  main  Worth  v.  Case,  42  N.  Y.  302. 
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even  though  for  accommodatioa,  are  not  within  1ha  scope  of 
&e  Statute  of  Frauds  relating  to  guarantees.'* 

(6)  A  ne^tiable  instrument  is  treated  not  simpty  as  evi- 
dence of  a  contract,  but  the  instrument  is  the  obligation  itself. 
Thus  a  n^otiable  instrument  may  be  the  subject  of  conveiv 
sion  and  the  measure  of  damages  is  the  face  of  the  instrument 
if  collectible.*^  It  may  be  assigned  by  delivery  like  a  chattel 
rather  than  a  chose  in  action.**  The  law  of  taxation  and  of 
administration  also,  to  some  extent  supports  the  view  that  the 
document  itself  is  the  obligation.  N^otiable  instruments, 
moreover,  are  generally  held  within  the  section  of  the  Statute 
of  Frauds  covering  sales  of  goods  and  chattels."*  Finally,  the 
cancellation  of  a  bill  or  note  is  appropriately  made  by  the  de- 
struction of  the  document.  If  the  holder  of  a  negotiable  in- 
strument mtenticmally  destroys  it,  the  obligation  of  all  parties 
to  the  instrument  ceases;  *"  whereas  if  any  ordinary  written 
contract  were  intcaitionally  destroyed  by  the  promisee,  tiiough 
he  m^t  have  some  difficulty  in  proving  his  case  in  court, 
his  right  would  not  be  lost. 

On  the  other  hand,  a  negotiable  instrument  resonbles  a 
dmple  contract  in  its  requirement  of  consideration.  It  is 
concaved  that  the  doctrine  is  most  accurately  stated  by  saying 
that  lack  of  value  or  consideration  as  between  the  immediate 
parties  is  a  personal  defence.*'  The  identification  of  negotiable 
instruments  with  simple  contracts,  however,  so  fax  as  consider- 
ation is  concerned,  has  been  often  treated  as  so  complete  except 
for  the  purpose  of  pleading,  as  to  lead  courts  to  treat  consider- 
ation as  a  necessuy  element  for  the  creation  of  such  an  instru- 
ment." 

"Jarria  «.  WilBOn,   46  Coon.  90,  xSeetft/ra,  $439. 

33  Am.  Rep.  18;  Nelson  v.  Pint  Bank,  "  See  t>^  (  521. 

48  IlL  36,  96  Am.  Deo.  510;  lAflin  v.  *>  Neg.    lost.   Law,    Sec.    110   (3), 

Siiisheimer,  48  Md.  411,  30  Am.  Rep.  ir^Ta,  }  1189. 

472;   O'Donnell  n.    Smith,  2    E.    B.  "  Thia  U  the  form  of  statement  in 

Bmith,  124;Caaeyv.  Brabason,  lOAbb.  Neg.  Inat.  Iaw,  Sec.  28.     See  vt/ni, 

Fr.  368;  Strohecker  v.  Cohen,  1  Speera,  See.  1 146. 

3«;  Fiaher  v.  Beckwith,  19  Vt.  31,  "See  Neg.  Inat.  Law,  Sec.  24-28, 

46  Am.  Dec.  174;  and  iee  infra,  i  458.  infra.  1 1148;  Daniel,  Neg.  Ii»t.  {{  160 

■'2AmeB'CaB.  Billa  and  Notes,  693.  tl  leq. 
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§  222.  Parties  ot  limited  capacity  to  contract 

The  formation  of  contracts  requires  the  existence  of  parties 
capable  of  contracting,  but  capacity  of  ai^  person  to  contract 
is  to  be  presumed  unless  he  falls  wititin  <Hie  of  the  classes  oi 
persons  who  are  held  by  the  law  to  have  no  capacity,  or  wily 
a  limited  c^xtcity  to  contract.  These  classee  are: 
437 
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Infants, 

Insane  Persons, 

Intoxicated  Persons, 

Married  Women, 

Corporations. 

The  extent  to  which  agents  and  fiduciaries  of  various  kinds 
are  personally  bound  by  Uie  contracts  which  they  make  as 
Buch  presents  an  analogous  question  which  may  be  considered 
in  the  &ame  connection.  Whether  a  party  has  capacity  to 
contract  is  determined  by  the  law  of  the  place  of  the  contract,^ 
in  accordance  with  the  general  nde  that  the  validity  of  a  con- 
tract and  its  construction  are  det«rmined  by  that  law.** 

§  233.  Early  law  as  to  the  validity  of  an  infant's  contract 

The  law  governing  agreements  made  during  infancy  is 
of  considerable  antiquity.  In  1292  a  decision  is  reported 
regarding  a  guardian's  account.*'  It  was  there  said  that 
a  release  by  the  infant  would  not  bar  him  from  suing 
when  he  came  of  age,  and  the  court  added,  "for  if  an  infant 
under  age  borrow  of  another  twenty  marks  on  the  security 
of  a  good  writing  made  between  them,  and  by  the  twenty 
marks  make  a  profit  of  forty  marks,  and  the  creditor,  when 
the  borrower  attains  his  full  age,  bring  a  writ  of  Debt  agunst 
him  and  put  forward  the  writing  gainst  him,  he  may  say 
that  he  was  under  age  when,  etc.,  and  may  pray  judgment, 
and  so  bar  him  of  his  action.  And  although  the  pkuntiff  say 
that  the  infant  has  made  a  profit,  yet  thereby  the  infant 
shall  not  be  prejudiced."  But  it  was  said  that  if  acknowledg- 
ment of  full  receipt  from  Hhe  guardian  was  made  by  the  infant 
in  a  cotu-t  of  record,  be  would  be  barred  when  he  came  of  age. 
By  the  fifteenth  century  it  seems  to  have  been  weU  settled 
that  an  infant's  bargain  was  in  general  void  at  his  election 
(that  is  voidable),  and  also  that  he  was  liable  for  necessaries.** 

«  Matthews  v.  Murchison,  17  Fed.  airticles  in  23  Harr.  L.  Rev.  1,  79,  IM 

760,  768;  Flittner  v.  Equitable  Life  260;  Netherwood  v.  Rayiner,  263  Fed. 

AasuT.  Soc.,  30  Cal.  App.  200,    157  S15. 

Pao.  630;  Union  Tniat  Co.  v.  Knabe,  "  Y.  B.  20  and  21  Edw.  I,  p.  318. 

122  Md.  584,  89  Atl.  1106.  '  Y.  B.  18  Edw.  IV,  pi.  7.    See  also 

**  See  Profemor  Beale'a  exhauative  10  Hen.  VI,  pi,  46. 
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la  the  books  after  that  time  a  number  of  deoisions  are  re- 
ported." 

About  the  year  sbrteen  hundred,  it  was  laid  down  by  Per- 
Idns  ^  that  gifts  or  grants  of  an  infant  which  are  not  delivered 
by  his  own  hand  are  void,  but  if  they  take  effect  by  delivery 
ci  his  own  band  they  are  voidable  only.  No  one  has  been 
able  to  ipve  any  satisfactory  explanation  of  the  reason  for 
such  a  rule,  but  it  has  fumished  the  basis  for  the  doctrine 
that  an  infant's  power  of  attorney  is  invalid;  "  and  even  that 
any  act  done  by  an  agent  on  behalf  of  an  infant  is  void." 

Infants'  acts  were  also  divided  into  void,  voidable,  and  bind- 
ing, according  as  they  were  ptejudicial  to  the  infant,  or  pos- 
sibly beneficial,  or  certainly  beneficial  to  falm  as  necessaries.^' 
And  these  classifications  have  left  some  impression  on  the  law. 

It  is  unnecessary  to  trace  here  in  detail  the  subsequent 
English  decisions.  The  development  of  the  law  will  sufficiently 
^pear  &om  the  analyses  in  the  following  sections. 

§  224.  Who  is  an  infant 

The  age  of  twenty-one  has  been  fixed  by  the  law  for  centuries 
as  that  at  which  either  a  man  or  woman  is  regarded  by  the 
law  as  acquiring  full  capacity. '*  No  distinction  generally 
has  been  drawn  so  far  as  concerns  contractual  capacity  between 
a  minor  of  tender  years  and  one,  who,  having  nearly  attained 
his  majority,  has  ample  intelligence  in  fact.*'  As  the  law  dis- 
regards for  many  purposes  fractions  of  a  day,  an  infant  becomes 
of  age  at  the  beginning  of  the  day  preceding  the  twenty-first 

"See  Roue's  Abr.  "Enfants";  Ba-  »2  PoUock  &  Maitland  Hist.  438, 

goq'b  Abr.  "Inffmcy"  and  Comyiu  IK-  Co.  Litt.  171;  I  Bl.  Com.  463. 

gest   "Enfant,"    for  a   colleotion  of  "  Ex  parte  McFenea,  18i  A1&.  22S, 

thne  caees.  63  So.  169,  47  L.  R.  A.  (N.  S.)  543; 

•Profitable  Book,  {  12.  McCaHy  r.  Cuter,  49  III.  53,  95  Am. 

"This  was  K)  decided  by  Lord  Mm»-  Dec.  572;  Baker  v.  Lovett,  6  Maae. 

fidd  in  Zouch  v.  Parsonfi,  3  Burr.  1794.  78,  4  Am.  Dec.  SS;  and  see  cases  on  in- 

Aa  to  modem  authorilaea,  see  ii^ra,  fancy  cited  in   this  section,  pataim. 

1 227,  In  California  and  North  Dakota  by 

"  8m  trtfra,  i  227.  statute  a  minor  above  the  age  of  eight- 

"Keane  v.  Boycott,  2  H.  Bl.  511,  eeu  cannot  disaffirm  a  contract  with- 

SI5;  Harvey  «.  Ashley,  3  Atkins,  607;  out  reotoring  the  consideration.    Hakes 

Eul  of  Budou^iamshire  n.  Drury,  2  Inv.  Co.  r.  Lyon,  166  Cal.  5fi7, 137  Pac. 

Eden,  60,  72;  Oray  e.  Cooper,  3  Doug.  011;Caiiementti.Callaghan,35N.Dak. 

«.  27,  169  N.  W.  77. 
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anniversary  of  his  birl^."^  The  rules  of  the  common  law 
in  r^ard  to  the  duration  of  infancy  still  prevail  unless  altered 
by  statute.  By  such  statutes  in  many  States  a  woman  becomes 
of  age  at  eighteen,*^  and  in  a  few  an  infant  becomes  of 
age  on  his  birthday  and  not  on  the  preceding  day.**  Not  in- 
frequently the  marriage  of  a  female  infant  is  ff.veai  by  statute 
the  effect  of  maldi^  her  of  full  contractual  capacity,^'  and 
in  a  few  States  the  marriage  of  either  man  or  woman  under 
the  age  of  twenty-one  years  has  the  effect  not  only  of  emancipa^ 
tion,  but  of  giving  full  contractual  capacity." 

§  22B.  Emancipation  of  an  infant 

By  the  rule  of  the  common  law,  the  father  of  an  infant 
was  entitled  to  his  services  and  therefore  to  his  earnings,* 
and  generally  it  is  held  that  a  widowed  mother  succeeds  to 
tiie  father's  ri^ts  in  this  respect.*"  Accordingly  the  right 
of  action  for  wages  earned  by  a  minor  is  vested  in  the  parent;  *^ 
and  a  payment  made  to  the  child  will  not  discharge  the  employer 
from  liability  to  the  parent.'^    Since,  therefore,  the  infant 


"Herbert  d.  Turb&Il,  t  Keb.  S89; 
Fitifaugh  e.  DemimgtoD,  6  Mod.  259; 
Wells  t>.  Wella,  6  Ind.  447;  Banco  De 
Bonora  v.  Bankem',  etc.,  Co,,  124  la. 
576,  100  N.  W.  532,  104  Am.  St,  Rep. 
367;  United  States  ir.  Wright,  197  Fed. 
2»7,  116  G.  C.  A.  659;  BordweU  o. 
Piurington,  107  Mass.  419;  Ross  v. 
Morrow,  86  Tex.  172,  19  S.  W.  1090, 
le  L.  R.  A.  642. 

"  Hiis  ia  true  in  Ark&neaa,  Califor- 
nia, Colorado,  Dakota,  Idaho,  Ulin- 
(US,  Iowa,  Kansas,  Maryland,  Minn^ 
Bota,  Missouri,  Nebraska,  Nevada, 
Ohio,  Oregon,  Vermont,  Wadiington. 

■•  So  in  Catifomia,  So.  Dakota.  See 
Ganshl  v.  Sober  (Cal.},  5  Pac.  SO;  Ex 
jmie  Wood,  6  Cal.  App.  471,  90  Pac. 
961. 

"  This  is  true  in  Maryland,  Ne- 
braska, Orison,  Teiaa.  See  Ward  v. 
lAverty,  19  Neb.  429,  27  N.  W.  393; 
Grajraon  v.  Lofland,  21  Tex.  Civ.  App. 
503,  52  8.  W.  121. 


**Tlu8  is  true  in  Iowa,  Louisiana, 
Washington.  See  Ex  jxnie  Holkipeter, 
G2  Wash.  41,  100  Pac.  159,  21  L.  R.  A. 
(N.  S.)  847,  132  Am.  St.  Hep.  962. 

"  1  Bl.  Com.  453;  Tiffany  on  PereouB, 
256;  In  re  Riff,  20S  Fed.  406.  Aa  a 
bastard  at  common  law  was  nvUiu* 
fiHua,  Friesner  v.  Symonds,  46  N.  J.  Eq. 
521,  627,  20  Ati.  257,  the  father  of  a 
bastard  is  not  aititied  to  his  services. 
State  e.  Byron  (N.  H.),  10*  AtL  401, 
402. 

•*  Tiffany  on  Poaons,  256;  Hollinga- 
WTOth  V.  Swedenborg,  49  Ind.  378,  19 
Am.  Hep.  687,  and  cases  cited. 

•'  Duffeld  D.  Cross,  12  HI.  397;  Hol- 
UngBworth  v,  Swedenborg,  49  Ind. 
378,  19  Am.  Hep.  687;  Kiute  n.  Dorr, 
5  Wend.  204;  Cloud  o.  Hamilton,  11 
Humph.  101,  53  Am.  Dec  778;  Mona- 
ghan  V.  School  District,  38  Wis.  lOa 

"White  V.  Heniy,  24  Me.  531; 
Weeks  t>.  Holmes,  12  Gush.  216;  Sher- 
lock r.  Kimmell,  75  Mo.  77;  Dunn  v. 


§  225  CApAcrrr  op  parities,  infants  441 

nuQT  avoid  his  cootract,  and  the  parent  cannot  be  deprived 
of  the  ri^t  to  the  infant's  services,  neither  the  minor  nor 
the  parent  is  boiind  by  any  contract  of  employment  made 
without  the  parent's  assent.'*  And  even  though  the  parent 
is  entitled  to  his  child's  services,  and  the  child  owes  olxKlience 
to  the  parent,  ttie  law  cannot  compel  the  child  to  perform  a 
contract  of  employment  made  for  him  or  on  his  behalf  by 
his  parent,  nor  will  it  attempt  to  do  so  indirectly  by  enjoining 
the  child  from  working  for  any  one  else.'*  The  parent  may, 
however,  surrender  his  ri^t  to  &.e  child's  services  by  emanci- 
pating him.  Such  emancipation  may  be  by  express  agreement 
or  may  be  shown  by  the  circumstances  of  the  case.*'  Thus, 
if  with  his  parent's  egress  or  imphed  consent  a  minor  make 
a  contract  for  his  services,  imder  which  he  is  personalty  to 
receive  the  benefite  of  the  contract,  he  is  thereby  emanci- 
pated.** The  marri^e  of  a  minor  ^so  effects  his  emanci- 
pation; "  as  does  the  f»lure  or  refusal  of  a  parent  to  furnish 


ADmaii,  SO  Mo.  App.  231.  The  same 
principle  in  involved  in  decisions  hold- 
ug  inconclusive  a  recoveiy  of  damages 
by  a  minor  for  personal  injuriea.  The 
parent  b  entitled  &lso  to  recover  for  the 
vahie  tt  the  child's  services.  Horg&n 
p.  I^dfie  Mills,  168  Man.  402,  33 
N.  E.  581,  35  Am.  St.  Hep.  504. 

"In  Eni^aod  the  minor  would,  it 
Beans,  be  bound  if  such  a  contract 
wtt«  on  the  whole  beneficial.  See 
infra,  !  228. 

•*Cain  e.  Garner,  160  Ky.  633,  185 
8.  W.  122,  L.  H.  A.  1916  E.  682. 

"  /n  re  Riff,  205  Fed.  406;  t>on«gan 
D.  Davis,  66  Ala.  362;  Story  &  Clark 
Piano  Co.  v.  Davy,  (Ind.  App.  1918), 
119  N.  E.  177;  Dennyaville  o.  Trescott, 
80  Me.  470;  Whiting  n.  Earle,  3  Pick. 
201;  HaU  n.  Hall,  44  N.  H.  293;  Shute 
f.  DotT,  5  Wend.  204,  206;  Ktun  v. 
Utlan,  131  N.  Y.  300,  30  N.  E.  105; 
Chase  t>.  ESkins,  2  Vt.  290;  Penn  v. 
Whitdead,  17  Gratt.  503,  94  Am.  Dec. 
478;  Grotjan  v.  Rice,  124  Wis.  263, 102 
N.  W.  551. 

"Ooud  e.  Hamilton,   11  Humph. 


104,  63  Am.  Dec.  778;  Famsworth  f. 
Wakefield,  12  Gush.  514;  qf.  Monsghas 
o.  School  District,  38  Wis.  100. 

"  Mitchell's  Succession,  33  Ia.  Ann. 
353;  Buckspoit  ■>.  Rockland,  66  Me. 
22;  Taunton  v.  Plymouth,  15  Mass. 
203;  State  v.  Lowell,  78  Minn.  166,  SO 
N.  W.  877,  46  L.  R.  A.  440,  79  Am. 
St.  358;  Aldrioh  v.  Bennett,  63  N.  H. 
415,  56  Am.  Rep.  629;  Porch  v.  Fries, 
3  C.  E.  Green,  204;  Cochran  v.  Cochran, 
196  N.  Y.  88,  89,  89  N.  E.  470,  24  L. 
B.  A.  (N.  S.)  160,  17  Ann.  Cm.  782; 
Burr  p.  Wilaon,  18  Tex.  367;  North- 
field  V.  Brookfield,  50  Vt.  62.  See  alao 
King  V.  Wilmington,  5  B.  &  Aid.  525; 
Ward  V.  Laverty,  19  Neb.  429,  27 
N.  W.  393.  It  has  been  held  that  un- 
less the  father  coneents  to  the  mar- 
riage, the  minor  is  not  emancipated. 
White  f.  Henry,  24  Me.  531.  See  alse 
Delaware  Ac.  R.  o.  Petrowsky,  250  Fed. 
534, 162  C.  C.  A.  570.  But  this  woukl 
not  be  everywhere  admitted.  In  Com- 
monwealth II.  Graham,  167  Mass.  73, 
31  N.  E.  706,  16  L.  R.  A.  578,  34  Am. 
St.  R«p.  25S,  it  was  held  that  a  minw 
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support,"  unless  the  failure  to  support  is  due  to  the  refusal 
of  the  minor  to  accept  the  support  ofFered  in  his  parent's 
home."  If  an  infant  makes  a  contract  for  his  services  with 
his  father,  emancipation  is  implied  and  he  can  then  recover 
either  on  the  contract,  or  on  the  baas  of  quasi-contract  for  the 
fair  value  of  the  services."  Emancipation  may  be  partial." 
Until  it  has  been  acted  upon,  emancipation  may  be  revoked 
by  the  fath^  unless  made  for  sufQcient  consideration  or 
under  seal.'*  Emancipation  does  not  give  an  infant  enlarged 
capacity  to  contract,'*  even  when  brought  about  by  marriage.^* 
In  some  States,  however,  it  is  provided  that  by  decree  of 
court  the  disabilities  of  an  infant  may  be  removed/'  Such 
statutes  go  beyond  mere  emancipation  in  their  effect.  An 
attempt  by  a  parent  to  relieve  himself  from  a  liability  imposed 
by  law  to  support  his  child,  by  emancipating  the  child,  is 
contrary  to  public  policy  and  ineffectual." 


son  who  manied  without  his  father's 
ooDsent  was  entitled  to  his  wages  &t 
least  BO  far  u  neceBsary  to  support 
himself  and  bis  wife  and  children. 
Probably  a  minor  daughter  would  in 
any  event  be  held  emancipated  by  owr- 
riage  without  her  parent's  consent. 
See  cases  supra,  and  Atwood  o.  Hoi- 
comb,  39  Conn.  270,  274. 

"  fn  M  Riff,  205  Fed.  406,  408;  At^ 
wood  V.  Holcomb,  39  Conn.  270,  274; 
Forrell  v.  Foirell,  3  Houst.  633;  Hoi- 
ingBworth  p.  Swedenborg,  49  Ind.  378, 
19  Am.  Rep.  687;  Robinson  r.  Hatha- 
way, 150  Ind.  679,  50  N.  E.  883;  Mo- 
Corthy  V.  Boston  &.  Lowell  R.  Co., 
148  Mass.  560,  662,  20  N.  E.  182, 
2  L.  R.  A.  608. 

«*  White  V.  Hemy,  24  Me.  £31. 

^  Godfrey  t>.  Hays,  6  Ala.  SOI,  41 
Am.  Dec.  58;  Danley  v.  Rector,  10 
Ark.  211,  50  Am.  Dec.  242;  Wilson  e. 
McMillan,  02  Ga.  IQ,  36  Am.  Rep.  115; 
Hall  V.  Hall,  44  N.  H.  293;  l^tman's 
Adm'r  it.  "Ktman,  64  Pa.  480;  qf.  In  re 
Riff,  205  Fed.  406. 

"  Winn  p.  Sprague,  35  Vt.  243. 


"  In  re  Riff,  20S  Fed.  406;  Abbott 
V.  Convene,  4  Allen,  630. 

"  Wickham  p.  Torley,  136  Ga.  694, 
71  8.  E.  881,  36  L,  R.  A.  (N.  S.)  67; 
Mason  o.  Wright,  13  Mete.  306;  Tylor 
F.  GaUop's  Est.,  68  Mich.  186,  35  N.  W. 
902,  13  Am.  St.  Rep.  336;  Chapman  «. 
Hughm,  61  Miss.  339;  Genereux  o. 
Sibley,  18  R.  I.  43,  26  Ad.  346;  Peraon 
v.  Chase,  37  Vt.  647,  88  Am.  Dec. 
630. 

"  Bums  V.  Smith,  39  Ind.  App.  181, 
04  N.  E.  94,  94  Am.  8t.  Rep.  26S;  Mit- 
chell's Sucoewion,  33  La.  Ann.  353; 
Taunton  v.  Plymouth,  16  Mass.  203; 
Commonwealth  v.  Graham,  167  Man. 
73,  76,  31  N.  E.  706,  16  L.  R.  A.  578. 
But  see  Burr  v.  Wilson,  18  Tex.  387. 

'•  See  Boykin  v.  Collins,  140  AU.  407, 
37  So.  248;  Young  v.  Hiner,  72  Ark. 
299,  79  8.  W.  1062;  Pochelu's  Eman- 
dpation,  41  Ia.  Ami.  331,  6  So.  541; 
Marks  e.  McElroy,  67  Miss.  545,  7  So. 
408;  Lake  t>.  Perry,  95  Miae.  550,  49 
So.  569;  Brown  t>.  Wheelock,  75  Tex. 
385,  12  S.  W.  111. 

"  Snell  V.  Ham  (Tex.  Civ.  App.),  151 
8.    W.    1077. 
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§  226.  Infants*  contracts  are  now  held  voidable  and  not  void. 

Though  the  early  American  deciaions  followed  the  statements 
in  the  T'^gl'ah  decisions  referred  to  in  a  preceding  section '" 
dividiog  the  acts  of  infants  into  the  three  classes  of  void, 
voidable  and  binding,"  it  became  clear,  ultimately,  that  it  was 
a  very  difficult  question  for  a  court  to  undertake  to  decide, 
whether  a  given  contract  was  necessarily  injudicial  to  an  in- 
fant; and  also  tiiat  even  if  a  contract  were  prejudicial,  the 
infant  had  sufficient  protection  in  the  right  given  him  to  avoid 
the  contract  if  it  wa%  held  not  void  but  merely  voidable.  At 
the  present  day,  therefore,  the  view  generally  maintained  is 
Hiat  an  infant's  contract  or  transfer  is  with  the  slight  excep- 
tions hereafter  noted  voidable." 

§  227.  Contracts  of  an  infant  which  have  been  held  void. 

Reference  may  be  made  to  some  of  the  ccmtracts  which 
have  most  frequently  been  held  void  when  made  by  an  infant. 


"5223. 

^  IWiker  ti.  Moreland,  10  Peters,  68, 
66, 9  L.  Ed.  34G;  United  Btatw  v.  Bain- 
biidge,  1  Maaon,  71, 82;  West  n.  Penny, 
16  AIr.  186,  186;  Green  ■>.  Wilding,  59 
la.  679, 13  N.  W.  761, 44  Am.  Rep.  696; 
lAWBon  V.  Lovejoy,  8  Me.  405,  23  Am. 
Dea  S26;  Bobinsoo  v.  Weeks,  S6  Me. 
102;  Fridge  >.  SUte,  3  G.  &  J.  103,  20 
Am.  Dec.  463;  Levering  r.  Eeighe,  2 
Md.  Ch.  81,  83,  3  ibid.  365,  36S;  Cro- 
nise  ■>.  Clark,  4  Md.  Ch.  403;  Oliver 
V.  Hoodlet,  13  Maw.  237,  239,  7  Am. 
Dec  134;  Dunton  p.  Brown,  31  Mich. 
182. 

"Bnioe  e.  Warwick,  6  Taunt.  118; 
Williame  v.  Moor,  11  M.  A  W.  256; 
Hyer  e.  Hyatt,  3  Cranch  C.  C.  276, 277; 
Weaver  v.  Jonea,  24  Ala.  420;  Bosemaa 
>.  Browning,  31  Ark.  364,  373;  Cole  v. 
Pamoyer,  14  111.  158;  Wright  c  Bu- 
chaoan,  287  QL  468, 123  N.  E.  63;  Fet- 
row  s.  Wiseman,  49  Ind.  148;  Rice  v. 
Boyer,  108  Ind.  472,  9  N.  E.  420; 
Cain  V.  Gainw,  169  Ey.  633, 18S  8.  W. 
122,  L.  R.  A.  1916  E.  682;  Reed  v. 
Batchdder,  1  Mete.  659;  Mansfield 
V.  Gordon,   144  Maw.  168,   169,   10 


N.  E.  773;  McDonald  v.  Sargent,  171 
Mass.  492,  51  N.  E.  17;  Holmes  o. 
Rice,  45  Mich.  142,  7  N.  W.  772;  Baker 
0.  Kennett,  64  Mo.  82;  Enf^b^  v. 
Troxell,  40  Neb.  195,  58  N.  W.  852,  42 
Am.  St.  Rep.  665;  Henry  t>.  Root,  33 
N.  Y.  626;  Continental  Nat.  Bank  p. 
Strauss,  137  N.  Y.  148,  152,  32  N.  E. 
1066;  Skinner  v.  Maxwell,  66  N.  C.  45, 
47;  Earner  v.  Dipple,  31  Oh.  St.  72, 
27  Am.  Rep.  496;  Lemmon  c.  Beeman, 
45  Oh.  St.  506,  609,  15  N.  E.  476; 
Union  Central  Life  Ins.  Co,  v.  Hilliard, 
63  Oh.  St.  478, 69  N.  E.  230,  63  L.  R.  A. 
462,  81  Am.  St.  Rep.  644;  Cheehire  v. 
Barren,  4  McCord,  241,  17  Am.  Dec. 
735;  Cummings  o.  Powell,  8  Tex.  80; 
Mustard  v.  WohUord's  Heirs,  15  Gratt. 
329,  76  Am.  Dec.  209.  But  a  few  cases 
of  no  remote  date  still  preserve  the  divi- 
sions of  the  early  law.  Green  e.  Wild- 
ing, 69  la.  679,  13  N.  W.  761,  44  Am. 
Rep.  696;  Robinson  i>.  Weeks,  66  Me. 
102;  Dunton  v.  Brown,  31  Mich.  182; 
Swaflord  v.  Fci^uson,  3  Lea,  292,  31 
Am.  Rep.  639;  and  see  the  English 
authorities  cited  infra,  i  228. 
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Notably,  it  has  besi  asserted  often  and  decided  sometinKS, 
that  an  infant's  power  of  attorney  or  agreement  to  make 
anoliier  his  agent  is  void; "  and  especially  a  power  or  warrant 
of  attorney  by  an  infant  for  the  confession  of  judgment  agunst 
him  has  been  held  void;"  as  has  ai^  autiiority  ^ven  by 
the  infant  to  an  attorney  to  represent  him  in  court.'*  Probably 
courts  would  still  hold  an  infant  unable  to  au^orize  a  coa- 
feseion  of  judgment  or  to  appoint  an  attorney  for  judicial 
proceedings;  but  there  seems  no  reason  except  the  antiquity 
of  the  rulings  to  that  effect  which  can  support  the  broad 
proposition  that  an  infant's  power  of  attorney  or  appoint- 
ment of  an  agent  is  void;  and  generally,  in  recent  cases, 
courts  have  been  disposed  to  treat  the  creation  of  an  agency 
by  an  infant,  like  other  agreements  made  by  him,  as  merely 
voidable."  A  ratification  by  an  infant  of  an  act  done  on  his 
behalf  but  without  his  authority,  stands  logically  on  the 
same  ground  as  an  act  originally  authorized  by  an  infant 
principal,  and  has  heea.  held  binding.'*    An  infant's  bill  or 


"ThomflB  0.  RobortB,  16  M.  &  W. 
778,  781;  Dexter  r.  HaU,  15  WaU.  9, 
25,  21  L.  Ed.  73;  Plexner  v.  Dickenson, 
72  Ala.  31S,  322;  Cole  i;.  Peonoyer,  14 
HI.  158;  TnieUood  p.  Tnieblood,  S 
Ind.  196,  6S  Am.  Dec.  756;  Fetraw  tr. 
Wisenutn,  40  lad.  148,  156;  Burns  t>. 
Smith,  29  Ind.  App.  181,  04  N.  E.  94, 
94  Am.  St.  Rep.  28S;  Pyle  o.  Cravemi, 
4  Litt.  17;  Dana  e.  Coomba,  6  Me.  89, 
90,  19  Am.  Dec.  194;  Wainwrigfat  v. 
WiUdnson,  62  Md.  146;  Annitage  v. 
Widoe,  36  Mich.  124,  129;  Bool  v. 
Mix,  17  Wend.  119,  31  Am.  Dec.  286; 
Lawrence's  Leesee  v.  McArter,  10  Oh. 
38;  Bocks  v.  Cornell,  21  R.  I.  532,  45 
AU.  662. 

"  Saunderson  f .  Marr,  1  H.  Black. 
76;  Wood  v.  Heath,  1  Chit.  708,  note; 
Oliver  v.  Woodroffe,  4  M.  &  W.  660; 
Ashlin  V.  I^ngton,  4  Moore  A.  8.  719; 
Waplefl  u.  HastingB,  3  Hair.  403;  Car- 
□ahan  v.  Allderdice,  4  Harr.  99;  Ben- 
nett V.  Davis,  6  Cow.  393;  Knox  o. 
FUck,  22  Pa.  St.  337. 

"  See  tTifni,  i  248. 


"  HastinfOBP.  DoIIarhide,  24  Cat.  196; 
Hardy  v.  Watera,  38  Me.  460;  Towie  o. 
Dtweer,  73  Me.  262;  Whitney  v. 
Dutch,  14  MafH.  457,  461,  7  Am.  Dec. 
229;  Stiff  t>.  Keith,  143  Mass.  224,  9 
N.  £.  677;  CoursoUe  v.  WeyerhausM', 
69  Minn.  328,  72  N.  W.  697;  Alsworth 
D.  CordtE,  31  Miss.  32;  Patterson  v. 
Kppinoott,  47  N.  J.  L.  467,  1  Atl.  606, 
64  Am.  Rep.  178;  Cummin^ o.  Powell, 
8  Tex.  80,  88;  Ferguson  v.  Houston, 
etc.,  Ry.  Co.,  73  Tex.  344, 347, 11 S.  W. 
347;  <^.  Askey  p.  Williams,  74  Tex. 
294,  11  S.  W.  1101,  6  L.  R.  A.  176. 
Casea  on  infaikt  partnership,  see  iitfra, 
1 229,  neceesarily  involve  an  aaaump- 
tion  that  an  infant  can  delegate  author- 
ity to  act  far  him.  Most  of  the  cases 
cited  above  do  cot  apply  to  formal 
powers  of  attorney,  but  in  Coureolle 
r.  Weyerhauser,  69  Minn.  328,  72 
N.  W.  697,  such  a  power  to  convey  land 
was  held  voidable  only. 

"  Ward  V.  Steamboat  Uttle  Red,  8 
Mo.  368;  Alexander  v.  Heriot,  Bailey's 
Eq.  223.    The  contrary  suggestioa  in 
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note  was  said  to  be  void  in  some  early  cases.'^  But  it  should 
be  ol»ra^ed  that  void  is  often  used  for  voidable,  and  at  the 
present  day  there  seems  no  doubt  that  the  negotiable  paper 
of  an  infant  creates  an  obli^tion  which,  thou^  voidable, 
may  be  ratified.*  An  infant's  contract  of  suretyship  has 
been  thought  necessarily  injurious  to  him,  and  consequently 
void;"  but  the  best  recent  autiiorities  treat  this  like  other 
contracts  of  an  infant,  as  voidable  only  and  therefore  Cf^Htble 
of  ratification  after  the  infant  attains  his  majority.^  A  bond 
with  a  penalty  was  said  by  Coke  not  to  bind  an  infant  even 
if  given  for  necessaries,"  and  in  other  early  authorities  it 
is  held  that  a  bond  with  penalty  is  void;  *"  and  incapable 
of  ratification."  But  there  seems  no  reason  to  support  a 
distinction  between  such  instruments  and  other  contracts 
anoe  the  penalty. of  a  bond  is  imenforceable  as  such  even 
against  an  adult;  and  at  the  present  time  it  is  not  hkely  that 
the  early  authorities  would  be  followed.'* 

An  infant's  submission  of  a  dispute  to  arbitration  was 
early  held  to  be  void; "  but  it  seems  sufficient  for  the  infant's 

Aimitage  c  Widoe,  38  Mich.  124,  seems  v.  Weeks,  66  Me.  102;  Cronise  «.  dark, 

incorrect.  4  Md.  Ch.  403;  Chandler  v.  McKiimey, 

••  Williamson  v.  Watts,  1  Camp.  662;  6  Mich.  217,  74  Am.  Dec.  686;  Curtin 

Swuey  V.   VanderheydeD'a  Adm.,   10  e.Pattcn,  11S.&R.305,  310;  Wheaton 

Johns.  33;  Bouchell  v.  Clary,  3  Brev.  tf.East,  6  Yerg. 41,61,26  Ani.Deo.2ei. 

194;  M'Minn  e.  Richmoads,  6  Yerg.  0.  **  Fetrow  v.  Wisemaa,  40  lad.  148; 

"Harris  v.  WaU,  1  Ex.  122;  In  re  Owen  v.  Long,  112  Mass.  403;  Hamer 

Hodson,   [1984]  2  Ch.  421;  Hyer  o.  o.  Dipple,  31  Ohio  St,  72,  27  Am.  Rep. 

Hy&tt,  3  Cranch  C.  C.  276;  Morton  v.  496;  Williama  v.  Hairiaon,  11  S.  C.412; 

Steward,  6  111.  App.  533;  Heaily  v.  Reed  t>.  I^ne,  61  Vt.  481,  17  Ail.  796. 

Boden,  4  Ind.  App.  475, 30  N.  E.  IIIB;  Bee  also  Hinely  v.  Margariti,  3  Pa.  at. 

Whitney  v.  Dutch,  14  Man.  467,  462,  428. 

7  Am.  Dec.  229;  Reed  v.  Batcfaelder,  1  "Co.  liU.  172,  a. 

Met.  559;  Minock  «.  Shortridge,  21  "Aylifr  v.  Arcbdale,  Cro.  Elii.  920; 

Mich.  304;  Edgerly  v.  Shaw,  26  N.  H.  Delavd  v.  Clare,  Noy,  86;  Fisher  v. 

614,  67  Am.  Dec.  349;  Eveison  v.  Cox-  Mowbray,  8  East,  330. 

penter,  17  Wend.  419;  Union  Central  *>  Baylis c.  Dineley,  3  M.  &  S.  477. 

life  Ins.  Co.  p.  Hilliard,  63  Oh.  St.  *■  An  infant's  bond  for  title  vdth 

478,  59  N.  E.  230,  63  L.  R.  A.  462,  81  penalty  was   held   voidable   only  in 

Am.  St.  Rep.  644;  Mission  Ridge  Co.  Weaver  t>.  Jones,  24  Ala.  420;  Mustard 

w.  NixoD  (Tenn.),  48  S.  W.  406.  v.  Woblford's  Heira,  16  Gratt.  329,  76 

"  West  V.  Penny,  16  Ala.  186;  Hast-  Am.  Dec.  209. 

ingsv.  Dollarhide,  24  Cal.  195;  Maples  »Rudatan  &  Yates  Case,   March, 

*.  ITi^tman,  4  Conn.  376;  Robinson  111,  114. 


446  wiLUSTON  ON  coHTB&cra  §228 

protection  and  more  in  acotmianoe  with  principle  to  r^ard 
Hob  agreement  also  as  only  voidable.** 

{  228.  Transactions  which  cannot  be  avoided  by  an  Infant 

A  few  obUgations  because  of  public  policy  or  implications 
drawn  from  statutes  are  binding  upon  Infants  and  cannot 
be  disaffirmed.  Though  an  infant  may  disaffirm  an  ratecutory 
promise  to  many,*'  a  mairi^e  itself  contracted  by  him  is 
binding.**  A  contract  of  apprenticeship  in  Et^laod  has 
been  held  binding,*'  but  In  ^e  United  States,  aside  from 
statute,  is  voidable  by  him.**  A  contract  of  enlistment  in 
tile  army  or  navy  may  be  made  by  statute  binding  upon 
an  infant.  The  matter  depends  in  every  case  on  liie  con- 
struction of  the  statute  iu  question.**  The  undertaking  of 
an  infant,  by  bond  or  contract,  to  answer  a  charge  of  bastardy, 
or  to  support  his  bastard  child,  cannot  be  disaffirmed.  >  Nor 
can  an  infant's  recogoizuice  or  bail  bond  for  his  personal 
appearance  at  court.*  At  common  law  a  husband  became 
Uable  for  the  antenuptial  debts  of  his  wife  and  an  infant 
husband  was  liable  for  such  debts  of  his  wife,  without  power 
of  disaffinnance.*    This  obligation  of  tiie  infant  husband, 

•*  Bamaby  p.  Bunftby,  1  Pick.  221;  whole  beneficial  to  the  infant.     De- 

Jonee  t>.  Fhanii  Bank,  8  N.  Y.  228.  Fnnceaoa  n.  BaiDum,  45  Ch.  D.  430; 

»  Warwick  v.  BnicB,  2  M.  4  8.  206;  aementa  r.  London,    etc,  Ry.  Co., 

Hale  V.  Ruthven,  20  L.  T.  (N.  S.)  404;  [1694)  2  Q.  B.  482. 

Coiliead  o.  Mullia,  3  C.  P.  D.  439;  ••  Clark  v.  Goddard,  39  Ala.  104,  8« 

HoniB».GnkTe8,2Ind.364;Ha[oilton  Am.  Dec.  777;  Harney  ■>.  Owen,  4 

«.LomBx,26Barb.01S;Huntt>.Peake,  Blackf.337, 30Ain.Dec.6S2.  Seealao 

5  Cow.  476,  16  Am.  Dec.  476;  Rush  v.  Kerwin  c.  Myera,  71  Ind.  359. 

Wick,  31  Oh.  St,  621,  27  Am.  Rep.  523;  ••  See  the  disounion  in  He  Moniney, 

Warwick   v.   Cooper,   5  Sneed,   669;  137  U.  S.  167,  34  L.  Ed.  644,  11  S.  Ct. 

Wells  r.  Hardy,  21  Tex.  Civ.  App.  454,  57. 

51 S.  W.  503;  Pool  v.  Pratt,  I  Chip.  252.  '  Gavin  t>.  Burton,  8  Ind.  69;  Stowera 

"See  cases  in  preoeding  note,  also  v.  Hollie,  83  Ky.  644;  MoCall  v.  Par- 
Taylor  0.  Johnstfln,  19  Ch.  D.  603,  608.  ker,  13  Mete.  372,  46  Am.  Dec.  735; 
Local  statutes  generally  fix  an  age  be-  Bordentown  v.  Wallace,  60  N.  J.  L. 
low  which  an  infant  cannot  contract  13,  11  Atl.  267;  People  e.  Mooreo,  4 
marriage,  and  provision  is  often  made  Denio,  518,  47  Am.  Dec.  272. 
requiring  the  consent  of  a  parrait  or  *  State  e.  Weatherwax,  12  Kans.  403; 
guardian.  Fagin  v.  Gog^,  12  R.  I.  398;  Attor> 

"  Rex  D.  Hindringham,  6  T.  R.  557;  ney  General  t>.  Baker,  9  Rich.  £q.  621 ; 

Leslie  v.  Fitspatrick,  3  Q.  B.  D.  229;  Commonwealth  e>.  Semmes,  38  Va.  665. 

and  any  reasonable  contract  of  employ-  '  Nicholson  v.  Wilbom,  13  Ga.  487; 

ment  is  held  binding  also,  if  on  the  Butler  v.  Breck,  7  Mete.  164,  39  Am. 
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however,  was  iiaposed  upon  him  by  law,  not  by  his  own 
contract.  Such  obhgatioofi  must  be  performed,  and  it  may 
be  added  that  in  any  case  where  an  infant  merely  carries 
out  an  obligaticm  which  the  law  would  compel  him  to  fiilfil 
he  cannot  avoid  the  act.*  In  Ei^land  it  has  been  laid  down 
broadly  that  a  contract  which  is  not  within  the  terms  of  the 
Infant's  Relief  Act  is  bindii^  if  on  the  whole  for  the  benefit 
of  the  infant,  though  it  contains  some  disadvantageous  terms; ' 
but  it  seems  that  no  such  general  rule  obtains  in  Ihe  United 
States.  The  numerous  unqualified  statements  as  to  infants' 
contracts  being  voidable  are  opposed  to  it;  '  and  it  is  specifi- 
cally held  in  numerous  cases  that  an  infant  may  avoid  a  con- 
tract of  employment  and  recover  on  a  quantum  metuit  the 
value  of  the  services  he  has  rendered.'   It  is  also  to  be  observed 


Dec.  768;  Roacli  v.  Quick,  9  Wend.  238; 
Griasrai  v.  Bddlenuui,  35  Okla.  343, 
129  I^.  853,  856;  Cole  v,  Seeley,  25 
Vt.  220,  60  Am.  Dec.  258.  Somewhat 
Binilajly  an  infant  widow  was  held 
bound  to  pay  the  funeral  ezpenaea  of 
her  husband  in  Chappie  v.  Cooper,  13 
M.  &  W.  252. 

*  Thus  a  conveyance  made  by  an  in- 
fant to  one  to  whom  the  infuit  wns 
hound  as  a  constructive  trustee,  can- 
not be  avoided.  Zouch  o.  Paraons,  3 
Burr.  1794;  Elliott  v.  Horn,  10  Ala. 
348,  44  Am.  Dec.  48S;  Nordholt  v. 
Nwdholt,  87  Cal.  562,  26  Pac.  599,  22 
Am.  St.  Rep.  288;  Starr  ».  Wright,  20 
Oh.  St.  97.  See  abo  Tuoka  ■>.  More- 
land,  10  Peters,  68,  9  L.  Ed.  345; 
HIawaty  p.  Zeock,  253  Pa.  311,  98  Atl. 
557;  Clary  v.  Spain,  119  Va.  58,  89 
S.  E.  130;  Trader  v.  Jarvia,  23  W.  Va. 
100. 

'IluB  was  ao  ruled  in  Clements  o. 
London,  etc.,  Ry.  Co.,  [1894]  2  Q.  B. 
482  (citiBg  earlier  authorities),  where 
an  in&nt  employee's  agreement  to 
accept  the  benefits  oF  an  insurance  fund 
in  lieu  of  his  common-law  rights  in  case 
of  Bcddeat  was  held  binding  upon  bim. 
It  mt^es  little  difference  whether  it  is 
■aid,  OS  it  was  by  some  of  the  court, 


that  such  a  contract  binds  the  iafant, 
or  whether  it  is  said  as  by  Kay,  L.  J., 
that  the  oourt  might  say  that  the 
contract  was  for  the  benefit  of  the  in- 
fant, and  elect  for  him,  while  he  is  an 
infant,  to  confirm  it. 

*  See  supra,  {  224;  but  see  Young 
V.  Sterlii^  Leather  Works,  91  N.  J.  L. 
289,  102  Atl.  396. 

'  Ray  V.  Haines,  52  111.  1S5]  Van  Pelt 
V.  CoTwine,  6  Ind.  3&3;  Meredith  i>. 
Crawford,  34  Ind.  399;  Derocber  «. 
Continental  Mills,  68  Me.  217,  4  Am. 
Rep.  286;  GafTney  c.  Haydea,  110 
Mass.  137,  14  Am.  Rep.  580;  Dub^  v. 
Beaudry,  150  Mass.  448,  23  N.  E.  222, 
6  L.  R.  A.  146;  Lowe  v.  Sinklear,  27 
Mo.  308;  Lufkin  v.  MayaU,  25  N.  H. 
82;  Medbury  v.  Watrous,  7  Hill,  UO; 
Ramadell  v.  Coombs  Aeroplane  Co., 
161  N.  Y.  8.  360;  Dearden  v.  Adams, 
19  R.  I.  217,  36  Atl.  3;  Nashville  & 
C.  R.  Co.  V.  ElUiott,  1  Cold.  Oil;  Hone 
V.  Lincoln,  25  Vt.  206.  I^e  plaintiff 
should  recover  only  the  benefit  which 
his  services  have  conferred  upon  the 
defendant,  but  no  deduction  should  be 
made  (bs  was  permitted  in  some  of 
these  cases)  of  damages  due  to  the 
plaintiff's  failure  to  fulfil  his  contract. 
To  make  such  a  deduction  is  in  effect 
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that  England  and  juriadictions  in  the  United  States  which 
deny  the  right  to  an  infant  to  disaffirm  any  executed  trans- 
action without  restoring  the  consideration  received,  necessarily 
make  such  a  transaction  binding  upon  the  infant  if  it  is  or 
becomes  impossible  to  put  the  other  party  to  the  contract  in 
attiiu  quo.'  The  obligation  of  an  infant  for  necessaries  furnished 
him  does  not  properly  depend  on  contract  and  is  subsequently 
considered."  In  a  jurisdiction  where  contracts  for  the  benefit 
of  a  third  person  give  him  a  right  of  action  upon  it,  an  infant 
beneficiary  cannot  rescind  the  contract  and  claim  what  was 
paid  as  consideration  for  the  promise  for  his  benefit." 

§  229.  An  infant's  contract  of  partnership. 

As  between  himself  and  his  co-partners,  an  infant's  contract 
of  partnership  is,  like  all  his  other  contracts,  voidable.  He 
may  disaflSrm  the  contract  without  being  liable  for  damages," 
and  such  disaffirmance  may  be  made  during  infancy.'^  The 
adult  partner  on  the  other  hand  cannot  withdraw,  and  while 
the  partnership  continues  the  infant  partner  has  the  same 
powers  and  rights  as  any  partner."  So  far  as  his  own  personal 
liability  is  concerned,  an  infant  may  also  avoid  partnership 
oblations  to  creditors  and  other  persons  who  have  con- 
tracted with  tJie  firm;  '*  but  the  capital  actually  contributed 
to  the  firm  business  by  the  infant  partner  is  so  far  dedicated 
to  the  business  of  the  partnership  that  it  cannot  be  with- 
drawn until  the  claims  of  firm  creditoiB  are  satisfied;  "  and 

holding  the  iofuit  liable  on  his  contract  "  Adams  v.  Beall,  67  Md.  53,  8  AtL 

while  nominally  permitting  him  to  re-  664,  1  Am.  St.  Rep.  379.    The  deci- 

Bdndit.  non  of  Duntono.  Brawn,  31  Mich.  1^, 

■  See  ii^ra,  {  238.  is  to  the  contrary,  but  cannot  be  sup- 

•See  tT^fra,  S240.  ported. 

1*  Stettheimer  V.  Wood,  Harmon  ^.  "  lAtrobe  «.  INetrich,   114  Md.  8, 

Ck».,  187  N.  Y.  8.  1059.  78  Atl.  983. 

"  Goode  D.  Harrison,  5  Bam.  &.  Aid.  "  First  Nat.  Bank  c.  Casey,  168  la. 

147;  Conklin  v.  Ogbom,  7  Ind.  &£3;  349,  138  N.  W.  897;  Mason  v.  Wright, 

Adams  o.  BeaU,  67  Md.  53,  8  Atl.  664,  13  Mete.  306;  Folds  v.  Allardt,  35  Minn. 

1  Am.  St.  Hep.  379;  Utrobe  v.  Diet-  488, 29  N.  W.  201;  Kerr  v.  Bell,  44  Mo. 

rich,  114  Md.  8,  78  AU.  983;  Duntono.  120. 

Brown,  31  Mich.  182;  Oabum  d.  Farr,  "  Shirk  o.  Shulti,  113  Ind.  571,  IS 

42  Mich.  134,  3  N.  W.  299;  Betts  v.  N.  E.    12;    Bush   ir.  Linthioum,    59 

Carroll,6Mo.App.5ia;Pennv. White-  Md.  344;  Yates  ir.  Lyon,  61   N.  V. 

head,  17  Gratt.  503,  94  Am.  Doc.  478.  344. 
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a  forHori  if  a  firm  transaction  has  been  executed  by  the  pay- 
ment of  firm  mon^  the  infant  cannot  reclaim  the  money 
or  ai^  part  of  it."  Even  against  his  co-partners  the  infant 
cannot  claim  that  partnership  liabilities  shall  be  satisfied 
ht>m  their  share  of  the  firm  capital,  leaving  his  intact."  These 
limitations  on  the  privilege  of  an  infant  partner  can  only 
be  explained  on  the  theory  that  the  contract  of  partnership 
creates  a  status,  so  far  as  the  capital  actually  embarked  in 
the  business  is  concerned,  from  which  the  infant  cannot 
escape. 

§  S80.  Stattttoiy  dunges  in  die  common-law  liabilitjr  of 
infants. 
In  England  it  was  enacted  in  1S74  "  that  all  contracts 
of  infants  for  ihs  repayment  of  money  lent  tn-  for  goods  supplied 
other  tiian  nec^saiies,  and  all  accoxmts  stated  witii  infants 
should  be  absolutely  void.  A  few  of  the  United  States  have 
passed  statutes  upon  the  subject,  but  generally  the  liability 
of  the  parties  is  that  which  is  fixed  by  the  common  law. 

S  S31.  Voidable  means  valid  until  avoided. 

Most  of  tiie  disputed  questions  in  the  law  of  infancy  turn 
upon  the  le^  meaning  of  the  word  "voidable"  as  applied 
to  an  infant's  acts.  The  natural  meaning  of  the  word  imports 
a  valid  act  which  may  be  avoided,  rather  than  an  invalid 
act  which  may  be  confirmed,  and  the  weight  of  authority 
as  well  as  reason  point  in  the  same  direction.  Moreover, 
so  far  as  executed  transfers  of  property  are  concerned  the 
authority  of  the  decisions  clearly  Supports  this  view. 

Tbxm  the  deed  of  an  infant  it  is  universally  agreed  transfers 
a  titie  though  the  title  is  voidable."    So  the  indorsement 

••lAtoobee.  Dietrich,  114  Md.  8,  78  Irvine  o.  Irvine,  9  WaU.  617,  827,  19 

AtL  983.  L.  Ed.  800;  Manning  v.  Johnaon,  26 

"Mdey  e.  Brine,  120  Mass.  324;  Ala.  446,  62Am.  Dec.  732;  Bcauchamp 

Page  V.  Morse,  128  Ma«.  09.   See  also  o.  BerUg,  90  Ark.  361,  119  S.  W.  75,  23 

Ckinary  t>.  Sawyer,  92  Me.  463,  43  Atl.  L.  R.  A.  (N.  S.)  659;  Hastings  v.  Dol- 

27,  69  Am.  St.  Rep.  £24.  ttujiide,  24  Cal.  195  (otherwiae  by  etat- 

"  Infanta'   Relief  Act,  37  and  38  ute  if  the  minor  was  under  oghteen, 

Tict.,  «.  62,  i  1.  Hakea  Inv.  Co.  v.  Lyons,  166  Cal.  667, 

'•Zouoh  p.  Pazsons,  3  Burr.  1794;  137  Pac.  911);  Elineif.Beebe,  6Conn. 
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of  negotiable  paper  by  an  iufaut  payee  or  indorsee  transfera 
titJe;  and,  therefore,  the  infancy  of  the  iudorser  ia  no  defence 
to  an  action  by  the  holder  against  ttie  maker.^  As  to  executory 
eontracts,  a  distinction  sometimes  has  been  taken,  and  the 
doctrine  laid  down  that  such  bargains  are  whoUy  invalid  until 
confirmed.*^  This  distinction  has  been  severely  mticised,** 
and  must  be  regarded  as  unfounded.  Probably  tiie  courts 
which  first  adopted  it  meant  little  more  than  Has :  An  executed 
sale  transfers  title  and  a  transfer  of  title  is  an  important 
thing  even  though  it  may  be  avoided;  on  the  oQtsr  hand  an 
executory  contract  is  only  important  if  it  is  untimately  pei^ 
fcnmed  or  creates  a  liability  for  nonperformance.  Now  inasmuch 
as  the  performance  of  Ihe  contract  by  the  infant  or  his  liability 
for  nonperformanoe  are  wholly  dependent  upmi  his  own  choice 
until  and  unless  he  ratifies  the  contract  after  coming  of  age, 
it  seems  accurate  to  say  that  there  is  until  then  no  contract. 
But  though  the  distinction  is  doubtless  fine  between  no  con- 
tract and  a  contract  which  the  promisor  may  perform  or  not 
at  his  pleasure,  it  is  of  legal  importance.  In  the  case  of  a 
note  or  formal  document  this  is  obvious.  If  the  note  has 
no  validity  tmtil  confirmed  it  is  hard  to  explain  how  it  can 

4M;  Scrauton  v.  Stewart,  52  Ind.  68;  Cow.  179;  Johnson  v.  Packer,  1  Nott  A 

Tuaisonp.GhambUo,SSU1.378;Green  McC.  1. 

t>.  wading,  59  Iowa,  679, 13  N.W,  781,  "Grey  p.  Cooper,  3  Doug.  65;  Jones 

44  Am.  Rep.  690;  Vallandingliam  t>.  e.  D&rch,  4  Price,  300;  Taylor  v.  Cto- 

Johnson,  8S  Ky.  288,  3  8.  W.  173;  ker,  4  Eap.  187;  Fnuier  v.  Maaaey,  14 

Davis  t>.  Dudley,  70  Me.  236,  36  Am.  Ind.  382;  NighUngale  v.  Withingtoo, 

Rep.  318,  319;  Ridgcley  w.  Crandall,  4  15  Masa.  272.  8  Am.  Deo.  101;  Dulty 

Md.   435;   KendaU  v.    Lawrence,   22  p.  Brownfield,  I  Pa.  St.  497;  Hardy  v. 

Piok.  640;  Allen  f.  Poole,  64  Miss.  323,  Waters,  38  Me.  460;  Ne«.  Inst.  Law, 

330;  Ferguson  D.  BeU'B  Adm'r,  17  Mo.  Sec.  22  (tt^,  S  1145).    See  also  Haab- 

347,  351;  Parrish  v.  Treadway,  267  ingsv.  Dollarhide,24  Gal.  105;  Gamer 

Mo.  91,  183  S.  W.  580;  GiUetu.  Stan-  K.Cook,30Ind.331;Miirraytr.Thomp- 

ley,  1  Hin,  121;  Lewee  of  Drake  o.  son,  136  Tenn.  118,  188  S.  W.  578. 
Ramsay,  5  Oh.  "251,  253;  Ihley  v.         "Morton  p.  Steward,  6  HI.  App. 

Padgett,  27  S.  C.  300,  3  8.  E.  468;  533,  636;  Minock  d.  Shorteidge,  21 

Soott  V.  Buchanan,  11  Humph.  468;  Mich.  304,  315;  Edmunds  «.  Mister, 

Cununingfi  v.  Powell,  8  Tex.  SO;  Birch  58  Miss.  765;  Edgerly  v.  Shaw,  25 

p.  Linton,  78  Va.  581,  49  Am.  Rep.  381;  N.  H.  514,  516,  67  Am.  Dec  349; 

GiUespie  v.  Bailey,  12  W.  Va.  70,  29  State  ».  Fhusted,  43  N.  H.  413.    But 

Am.  R^.  445.  nee  Gillenwatere  r.  Camtd)eU,  142  Ind. 

So  a  transfer  i^  peraontd  property  ia  629,  634,  41  N.  E.  1041. 
valid  until  avoided.   Roof  v.  Stafford,  7  "See  the  able  note  is  18  Am.  St. 

R*-p.  573,  679. 
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be  n^otiated,  aad  similarly  a  covenant  if  it  has  any  validity 
as  such,  must  derive  it  from  the  sealing  and  delivery  when 
it  was  made,  not  from  a  subsequoit  parol  ratification.  An 
agent's  covenant  on  behalf  of  his  principal  can  neither  be 
authorized  nor  ratified  except  by  a  sealed  instrument,**"  and 
if  an  infant's  cov^ant  had  no  vahdity  until  ratifi^,  that 
ratification  also  would  have  to  be  made  under  seal.  But 
parol  ratification  may  deprive  the  infant  of  a  ri(^t  to  avoid 
his  deed.**  Even  in  the  case  of  simple  contracts,  though 
the  matter  is  less  obvious  the  same  principle  holds.  If  an 
infant's  executory  promise  amounts  to  nothing  until  ratified 
it  is  impossible  to  see  how  it  can  be  consideration  for  the 
counter-promise  of  an  adult,  but  that  it  is  so,  was  early  and 
conclusive^  settled.**  Again,  the  defence  to  an  infant's  prom- 
ise can  be  taken  advantage  of  only  by  special  plea.**  If 
that  promise  were  wholly  without  validity  tUs  practice  is  not 
defensible.  For  other  reasons,  as  will  be  seen  from  what  follows, 
it  is  important  to  make  the  distinction  in  question. 

$  832.  Infant's  privilege  is  personal. 

The  right  to  avoid  his  contracts  and  conveyances  is  given 
an  infant  for  his  protection,  and  should  not  be  stretched  beycmd 
what  his  needs  require.  Therefore,  the  ri^t  is  confined  to 
the  infant  himself  or  his  legal  representatives.**  Creditors,*' 
trustees  or  asmgnees  in  bankruptcy,*"  ass^ees  by  purchase," 

■»"  See  Mtfro,  S  276.  "  Tnisteee  v.  Andenon,  63  Ind.  367; 

••  Irvine  ».  Irvine,  9  Wall.  617,  19  Holmes  v.  Rice,  45  Mich.  142,  7  N.  W. 

L  Ed.  800;  Damron  v.  lUtliS,  123  772;  Monftghan   v.    AKriculturftl  Ina. 

Ky.  758,  97  8.  W.  401;  Kinard  e.  Proo-  Co.,  53  Mich.  238,  18  N.  W.  797;  Haf- 

tor,6gS.C.279,47B.E.3g0;DEUTaugh  vey  e.  Brigge,  68  Miss.  60,  8  So.  274, 

».  BUckfOTd,  84  Va.  509,  5  8.  E.  542.  10  L.  R.  A.  62;  Shaffer  v.  DeUe,  191 

Though  the  foregoing  decinionB  re-  Mo.  377,  90S.  W.  131;  Bordentown  n. 

late  to  conveyances  not  to  executory  Wallace,  50  N.  J.  L.  13,  II  Atl.  267; 

corenante,  it  is  a  fair  infermcc  from  Beardeley  v.  Hotchkiaa,  96  N.  Y.  201, 

them  that  parol  ratification  cj  an  exec-  and  caaee  cited  in  the  following  notes. 

utory  covenant  would   be   eSeotual.  "  Kingman  v.  Perkina,   106  Mass. 

See  also  Aahfield  v.  Ashfield,  W.  Jones,  lU;  Yatw  n.  Lyon,  61  N.  Y.  344. 

167.  "  Mansfield  d.  Gordon,   144  Mass. 

"See  tupra,  {  106.  168,  10  N.  E.  773;  Saylea  v.  Christie, 

"2  ChiUy,    Ploadiiig    (Iftth  Am.  187  lU.  420,  438,  68  N.  E.  4S0. 

Ed.  406.  X  Riley  v.  DiUou,  148  Ala,  283,  41 
So.  768. 
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suretJeB,*"  or  persons  collaterally  interested  in  the  existenoe 
of  the  contract  or  conveyance,"  are  not  included  in  this 
desolation;  but  heirs,**  or  ^ecutors  or  administrators  **"  are, 
and  probably  guardians  also."  It  was  said  in  an  early  book  " 
that  the  deed  of  an  infant  is  voidable  not  only  by  himself 
at  his  heirs,  but  "by  those  who  have  his  estate  "  but  at  the 
presoit  day  it  is  clear  that  mere  privity  of  estate  will  not 
suffice  for  an  avoidance  of  an  infant's  act.*'  The  other  party 
to  a  contract  cannot  avoid  it  on  the  ground  that  the  infant's 
promise  or  conveyance  is  voidable;  **  but  after  an  infant 
has  exercised  his  ri^t  of  avoidance,  any  one  may  th^^ter 
assert  the  niillity  of  the  transaction.'^ 

§  338.  Whetiier  die  privilege  may  be  exercised  against  a 
subsequent  purchaser  in  good  faith. 

Hioii^  a  transaction  with  an  infant  is  merely  voidable, 
it  is  unlike  contracts  voidable  for  fraud  or  other  equitable 
ground  in  this  respect;  even  a  bona  fide  purchaser  for  value 
of  property  formerly  belonging  to  an  infant,  without  notice 
that  the  seller  acquired  title  directly  or  indirectly  from  an 
infant,  cannot  retain  the  property  if  the  infant  elects  to  rescind 
his  transfer  of  title,**  and  a  purchaser  for  value  of  even  an 

" HesBCTO. etwxr,  5  Watta & 8. 476.  Murphy,  5  Ga.  App.  328,  63  S.  E.  231, 

•iKeane  n.  Boycott,  2  H.  Bl.  511;  a  guardian  was  held  entitled  to  set 

TJigtitinpLlii  p.  WitiuBgton,  IS  Mmb.  aode  an  infant's  sale  Hiough  the  infant 

272,  8  Am,  Deo.  101.  objected.    Cf.  Irvine's  HeiiB  v.  Crock- 

"  niinoia  Land  &  Loan  Co.  v.  Bon-  ett,  4  Bibb,  437 ;  Oliver  v.  Houdlet,  13 
ner,  76  lU.  315;  Gillenwatera  v.  Camp-  Maas.  237,  7  Am.  Deo.  134. 
beU,  142Ind.  529,  41N.  E.  1041;Har-  "Perkins'  Profitable  Book,  {12. 
Tey  «.  Briggs,  6S  Miss.  60,  8  So.  274, 10  "  Whittingham'i  Case,  8  Coke,  42 
L.  R.  A.  62;  CRouike  v.  Hall,  38  N.  Y.  b,  43  a;  Levering  p.  Hd^e,  2  Md.  Cb. 
App.  Div.  534,  56  N.  Y.  S.  471;  Wal-  81;  Austin  r.  Tnatees  of  the  Charles- 
ton c  Gainea,  94  Tenn.  420,  29  S.  W.  town  Female  Seminary,  8  Mete.  196, 
468;  Veal  v.  Forlson,  67  Tex.  482;  41  Am.  Dec.  497;  Singer  Mnfg.  Co.  f. 
Blake  v.  Hollandaworth,  71  W.  Va.  Lamb,  81  Mo.  221.  Se«  also  Riley 
387,  76  S.  £.  814,  43  L.  R.  A.  (N.  8.)  t>.  Dillon,  148  Ala.  283,  41  So.  768. 
714.  ■■  See  vupro,  {  105.  Specific  perform- 

""JeSord  v.  Ringgold,  6  Ala.  544;  anoe,    however,  will   not   be  granted 

ShropHhire  p.  Bums,  46  Ala.  108;  Par-  at  suit  of  the  infant.    See  infra,  S  1438. 

SODS  u.  Hill,  8  Mo.  136;  Tillinghast  v.  "  Grinom   d.    Beidleman,    36   Okl. 

Holbrook,  7  R.  I.  230.  343,  120  Pac.  863.    See  also  Baker  o. 

■*  Chandler  «.  Simmons,  97  Mass.  Kennett,  54  Mo.  82. 

608,  93  Am.  Dec.  117.    In  Hughes  a.  "So  held  is  regard  to  sake  of  goods 
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infant's  negotiable  note  will  be  defeated  by  a  plea -of  infancy," 
mnce  the  personal  privilege  of  Uie  infant  is  a  l^al  right,  which 
can  be  exercised  f^sainst  any  one.**  This  rule  has,  however, 
been  changed  in  the  Uniform  Sales  Act,*'  which  makes  no  ex- 
ceptirai  in  favor  of  infanta  to  ihe  rule  that  a  bona  fide  purchaser 
for  value  from  one  who  has  a  voidable  title  acquires  a  good 
title.  No  statutory  chai^,  however,  has  been  made  in  the 
rule  that  an  infant  may  avoid  his  obligation  cm  a  n^otiable 
instnunent  in  the  hands  of  a  holder  in  due  course. 

§  284.  How  disaffirmance  may  be  made. 

Any  act  which  clearly  shows  an  intent  to  disaffirm  a  con- 
tract or  sale  is  sufficient  for  the  purpose.  Thus  a  notice  by 
the  infant  of  his  purpose  to  disaffirm,**  a  resale  of  goods, *^ 
a  second  conveyance  of  land  i»«viously  sold  or  conveyed 
by  him,'**  or  even  a  tender  to  another  of  goods  previously 


in  Hill  p.  Andenon,  13  Miss.  216; 
Downing  d.  Stone,  47  Ma.  App.  144. 
Kmilariy  in  the  case  of  real  estate. 
HuTod  V.  Myen,  21  Ark.  502,  76  Am. 
Dec.  409;  Baiker  e.  Fueetal,  103  Ark. 
312,  147  S.  W.  45;  Buohiman  e.  Eub- 
bvd,  96  Ind.  1;  Jenkins  v.  JenkioB, 
12  Iowa,  195,  200;  Bnuatiey  r.  Wolf, 
60  MisB.  420;  Oneida  Coimty  Bav. 
Bank  n.  SaundeiB,  170  N.  Y.  App.  D. 
282,  166  N.  Y.  S.  280;  Jackson  p. 
Beard,  162  N.  C.  lOS,  78  S.  E.  6; 
Conn  tt.  Boutwell,  101  Miw.  353,  5B 
Bo.  106;  McMoniB  t>.  Webb,  17  S.  C. 
S6B,  43  Am.  Rep.  629. 

"Howard  v.  Simpkins,  70  Ga.  322; 
Uorray  e.  Thompson,  13d  Tenn.  118, 
188  a  W.  578,  L.  R.  A,  1917  B,  1172. 

'Huh  principle  wac  earned  so  far 
in  Gage  v.  Mencier  (Tex.  Civ.  App.), 
144  8.  W.  717,  as  to  allow  an  infant 
buyst  to  recover  the  money  paid  by 
him  to  Ibe  seller,  from  a  bank  to  wbidi 
ihe  selkr  had  transferred  it  in  payment 
rfadebt 

"Sec  24.  See  Williston  on  Sales, 
(348.  lite  jurisdictions  which  have 
enacted  this  statute  are  enumerated 
Wru,  {506. 


"Long  V.  Williams,  74  Ind.  115; 
Roberts  e.  Wiggin,  1  N.  H.  73,  75,  8 
Am.  Dec.  38;  Daniiger  v.  Iron  Clad 
Realty  Co.,  80  N.  Y.  Miac.  510,  141 
N.  Y.  S.  693. 

"State  V.  PlaiBted,  43  N.  H.  413; 
Chapin  V.  Shofer,  49  N.  Y.  407;  State 
D.  Howard,  88  N.  C.  650.  These  were 
cases  where  an  infant  sold  personal 
property  which  he  had  previously 
mortgaged. 

"Frost  V.  WolvBBton,  1  Stra.  04; 
Tucker  v.  Moreland,  10  Pet.  5S,  9 
L.  Ed.  345;  Beauchamp  v.  Bertig,  90 
Ark.  351,  119  S.  W.  75,  23  L.  R.  A. 
(N.  SO  659;  Haatmgs  r.  Dollarhide,  24 
Cal.  195;  Harris  v.  Cannon,  6  Ga.  3S2; 
Loeey  v.  Bond,  94  Ind.  67,  70;  VaUand- 
ingham  v.  Johnson,  85  Ky.  288, 3  8.  W. 
173;  Corbett  v.  Spencer,  63  Mich.  731, 
30  N.  W.  386;  Norcrum  v.  Sheahan,  21 
Mo.  26,  64  Am.  Dec.  214;  Dawson  v. 
Hehnes,  30  Minn.  107,  14  N.  W.  462; 
Jackson  V.  Burchin,  14  Johns.  123; 
Cresinger  v.  Welch's  Lessee,  15  Ohio, 
156,  45  Am.  Deo.  S65;  Tohu  v.  Marion 
County  Lumber  Co.,  93  8.  Car.  274, 
75  S.  E.  546.  But  in  order  to  have  this 
effect,  the  second  oo&veyanoe  must  bs 
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sold  by  him,"  or  a  plea  of  infancy  in  an  action  upon  the 
infant's  obligation,*  is  sufficient.  An  action  to  recover  goods 
transferred  is,  however,  probably  insufficient  without  previous 
demand  or  other  indication  of  disaffirmance,"  thou^  a  sale 
voidable  for  fraud  may  be  thus  avoided.*^  That  case  may  be 
distinguished  on  the  ground  that  the  fraud  is  itself  a  wrtmg, 
and  if  a  remedy  is  practical^  convenient  and  gives  effectual 
relief,  a  wrongdoer  should  not  be  heard  to  complain.  If  the 
infant  is  himself  sued  on  his  contract,  a  plea  of  infancy  is 
a  sufficient  disaffirmance.^  There  are  some  expressions  in  the 
old  books  to  the  effect  that  an  act  of  dis^irmance  must  be  of 
as  high  and  solemn  a  nature  as  the  act  disaffirmed  *° — a  doctrine 
particularly  appropriate  to  feoffments  and  deeds,  but  this  is  not 


iDconaist«3it  with  the  first.  Therefore, 
a  subseqaait  mortgage  does  not  neces- 
sarily avoid  a  prior  one,  McGan  v. 
MambaJl,  7  Humph.  121;  and  a  quit- 
clwm  deed  of  an  estate  does  not  avoid 
a  prior  mortgage.  Singer  Mfg.  Co.  n. 
LAmb,  81  Mo.  221.  Bee  also  Tolar  n. 
Marion  County  Lumber  Co.,  93  S.  C. 
274,  75  S.  E.  645.  Though  a  warranty 
deed  would  do  so.  Dixon  d.  Merritt, 
21  Minn.  196;  Allen  t>.  Poole,  64  Misi. 
823. 

"Hoyt  B.  WilkinBon,  67  Vt.  404. 

«  Sparr  o.  Florida  Southon  Ry.,  25 
Fla.  185,  e  So.  60;  Strain  c.  Wright,  7 
Ga.  568;  Sohrock  v.  Crowl,  S3  Ind. 
243;'FreemaQ  r.  Nichols,  138  MaesSlS, 
314. 

*>  It  is  the  prevailing  tbouf^  not 
uniform  rule  in  regard  to  real  estate 
conveyed  by  an  infant  that  he  may 
bring  ejectment  or  other  proceeding 
to  regain  poaeession  without  previous 
demand.  18  Am.  St.  Bep.  tl67,  668; 
Smith  p.  Ryan,  191  N.  Y.  462, 84  N.  E. 
402,  19  L.  R.  A.  (N.  S.}  461.  So  in 
Stack  IF.  Cavanau^,  67  N.  H.  149, 166, 
30  Ati.  360,  an  action  for  the  rewvery 
of  money,  the  action  was  held  main- 
tainable without  previous  demand. 
And  an  infant  waa  allowed  to  disaffirm 
a  release  given  by  him  by  merely 


bringing  an  action  on  the  claim  re- 
leased in  St.  Louis,  eto.,  Ry.  o.  Higgins, 
44  Ark.  293.  But  in  Betts  v.  Carroll, 
6  Mo.  App.  618,  it  was  held  that  re- 
plevin of  personal  property  would  not 
lie  unless  there  had  been  some  act  ot 
diasffirmance  before  the  action.  Hiia 
decision  is  questioned  in  18  Am.  St. 
Rep.  668,  but  as  to  actions  sounding 
in  tort  it  seems  sound  on  principle  and 
reasonable  from  a  practical  standpoint. 
An  action  of  tort  should  not  lie  until  a 
tort  has  been  committed;  and  until 
the  disaffirmance  by  the  infant  reten- 
tion of  the  property  is  not  wrongful. 
It  is  aaomalous  if  brining  the  action 
itself  gives  rise  to  the  cause  of  action, 
or  an  essential  element  of  it.  Nor 
should  the  fiction  of  relation  be  prened 
BO  far  as  to  enable  the  infant  to  make 
the  defendant  a  tortfeasor  in  the  past. 
See  Dnide  v.  Curtis,  183  Mass.  S17, 
67  N.  E.  317,  62  L.  R.  A.765. 

o  See  infra,  S  1526. 
Scbrock  V.  Crowl,  83  Ind.   243; 
Nichols,   138  Mass.  313, 
314;    Yeag(9'    d.    Knight,    60    Miss. 
730. 

"See  also  Tucker  v.  Mordand,  10 
Pet.  S8,  S  L.  £d.  346;  Irvine  v.  Irvine, 
9  Wall.  617, 19  L.  Ed.  800. 
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the  modem  law.    An  act  of  disaffinnaiioe  requires  no  special 
fOTm." 


i  286.  When  the  privilege  may  be  ezudsed. 

It  was  early  settled  that  an  infant's  conveyance  of  realty 
caa  be  avoided  only  after  he  has  attained  his  majority,  thou^ 
it  has  been  said  that  he  m^  enter  during  his  minority  and 
receive  the  rents  and  profits."* 

Contracts  relating  to  personal  property,  however,  it  is 
well  settled  may  be  avoided  by  him  during  his  minority. 
Thus  in  a  sale  or  a  contract  to  sell,  an  infant  seller  "*  or  buyer,'* 
niay  repudiate  his  agreement  while  still  an  infant.  'The 
transitory  nature  of  personal  property  makes  this  rule  essential 
to  his  protection.  And  the  rule  is  the  same  as  to  all  other 
contracts  which  do  not  relate  to  real  estate.'*    Avoidance 


"  FhiUipap.Creeu,  ST.  B.  Man.  344; 
Haynes  b.  Bennett,  53  Mich.  15,  18 
N.  W.  &39;  Aliens.  Poole,  54  Mus.  323; 
ffinger  Mfg.  Co.  r.  I*mb,  81  Mo.  221, 
225;  White  v.  Flora,  2  Overt.  426. 

"Zouch  V.  Parsons,  3  Burr.  1794; 
McCarthy  p.  Nicroai,  72  Ala.  332,  335, 
47  Am.  Rep.  418;  H&irod  s.  Myere,  21 
Ark.  592,  76  Am.  Dec.  409;  HaatiugB 
e.  Dollarhide,  24  0^.  IBS;  Watson  v. 
Rudennan,  79  Conn.  687,  66  Ati.  515; 
Nathane  v.  Arkwright,  66  Ga.  179; 
Welch  0.  Bunoe,  83  Ind.  382;  Singa- 
Mfg.  Co.  V.  Lamb,  81  Mo.  221;  Ship- 
ley p.  Bunn,  125  Mo.  445,  28  S.  W.  764; 
Qmnons  V.  Murray,  IS  N.  H.  385; 
Bodo.Mix,  17  Wend.  119,31  Am.  Dec. 
285;  Kilgore  o.  Jordan,  17  Tex.  341; 
Wallace  p.  Leroy,  57  W.  Va.  263,  267, 
50  S.  E.  243,  110  Am.  St.  Rep.  777. 
But  aee  Chandler  e.  Simmona,  97  Mass. 
608,  510,  93  Am.  Dec.  117;  Griasom  v. 
Beidleman,  35  Okla.  343, 129  Fac.  S53, 
44L.  R.  A.  (N.  S.)  411. 

"Shipman  p.  Horton,  17  Conn.  481; 
Shipley  p.  Smith,  162  Ind.  528,  628, 
70  N.  £.  803;  Beiekler  p.  Guenther, 
121  Iowa,  419,  422,  96  N.  W.  895; 
Bailey  p.  Bamberger,  11  B.  Mon.  113; 
Towle  t>.  Draan,  73  Me.  262;  Bloom- 


ingdale  p.  Chittenden,  74  Mich.  098,  42 
N.  W.  166;  Star  p.  Watkins,  78  Neb. 
610,  1 II  N.  W.  363;  Carr  v.  Clough,  26 
N.  H.  280,  69  Am.  Dec,  345;  Stafford 
p.  Roof,  9  Cow,  626;  Bool  v.  Mix,  17 
Wend.  119,  31  Am.  Dec.  285;  Bartbol- 
oinew  P.  Finnemore,  17  Barb.  428; 
Gage  V.  Mencier  (Tex.  Civ.  App.), 
144  S.  W.  717;  Hoyt  v.  Wilkinaon,  57 
Vt.  404.  See  also  MUler  v.  Smith,  26 
Minn.  248,  2  N.  W.  942,  37  Am.  R^. 
407;  Chapin  p.  Shafer,  49  N.  Y.  407. 

"Riley  p.  MaUory,  33  Conn.  201; 
Rice  V.  Boyer,  103  Ind.  472,  9  N.  E. 
420,  68  Am.  Rep.  53;  Robinson  u. 
Weeks,  56  Me.  102,  107;  Edgerton  v. 
Wolf,  6  Gray,  453;  McCarthy  p.  Hen- 
derson, 138  MsHB.  310;  Hall  p.  Butter< 
field,  59  N.  H.  354,  357,  47  Am.  Rep. 
209;  Wooldridge  v.  Lavoie  (N.  H.),  104 
Atl.  348;  Hoyt  v.  WiUdnson,  57  Vt. 
404. 

"  Ex  parte  McFerren,  184  Ala.  223, 
63  So.  169,  47  L.  R.  A.  (N.  S.)  643; 
Gonackey  v.  General  Accident  Fire  & 
Life  AsBur.  Corp.,  6  Ga.  App.  381,  65 
S.  E.  53  (a  settlement  of  a  claim  under 
a  life  insurance  policy);  Adams  b. 
Beall,  67  Md.  53,  8  Atl.  664,  1  Am.  St. 
Rep.  379;  Gillis  u.  Goodwin,  180  Mass. 
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may  be  made  by  the  infant  after  action  brought  against  him 
at  any  time  before  judgment.^  Thou^  an  infant  may  thus 
avoid  his  sales,  purchases,  or  contracts  durit^  infancy  he 
can  make  no  effective  ratihcation  until  he  becomes  of  age," 
for-  an  infant's  ratification  clearly  can  be  no  more  effectual 
than  his  origioal  bargain. 


§  236.  The  whole  transaction  must  be  disaffinned. 

An  infant  camiot  disaflSrm  so  much  of  a  transaction  as  is 
unfavorable  to  him  and  treat  the  remainder  as  effectual. 
If  he  disafiBnns  his  obligation  to  pay  an  agreed  price,  he  thereby 
necessarily  disaffirms  his  title  to  the  consideration  he  received 
for  that  obligation.^  If  he  HiaRfflrma  his  obligation  to  pay 
for  goods  delivered  to  him  upon  a  conditional  sale,  he  thereby 
forfeits  any  title  and  right  to  the  possession  of  the  goods 


140, 61  N.  E.  813, 91  Am.  St.  lUp.  265; 
ffimpeOD  p.  Prudential  Ins.  Co.,  184 
Mud.  348,  68  N.  E.  673,  63  L.  R.  A. 
741,  100  Am.  St.  Rep.  560;  Fippen  v. 
Mutu&l  Benefit  Life  Ins.  Co.,  130  N.  C. 
23,  40  S.  E.  822,  67  L.  R.  A.  505;  Co- 
Tault  V.  Nevitt,  lfi7  Wis.  113,  146 
N.  W.  ins,  51  L.  R.  A.  (N.  S.)  1092. 
In  Michigan  the  exceptional  doctrine 
prevaib  that  an  infant  cannot  avoid 
any  of  his  contracts  while  atill  an  in- 
fant Duntonv.  Brown,  31  Mich.  182; 
Armitage  v.  Widoe,  36  Mich.  124;  Lan- 
sing D.  Michigan  Central  R.  Co.,  126 
Mich.  663,  86  N.  W.  147,  86  Am.  St. 
Rep.  567.  But  an  infant  purchaaei  was 
allowed  while  etill  an  infant  to  re- 
scind his  contract  on  account  of  fraud 
in  StoU  V.  HawkB,  170  Mich.  571,  146 
N.  W.  229,  51  R.  A.  (N.  S.)  28. 

••  Wooldridge  v.  Lavoie  (N.  H.),  104 
Atl.  346. 

•'  Chandler  «.  Simmons,  97  Mass. 
508,  510,  93  Am.  Dec.  117.  And  see 
infra,  \  234. 

"Strain  t>.  Wri^t,  7  Ga.  568; 
Thomason  v.  Phillips,  73  Ga.  140; 
Carpenter  v.  Carpenter,  45  'nd.  142; 
Shirk  t>.  Shulti,  113  Ind.  571,  15  N.  E. 
12;  Badger  v.  Phuiney,  15  Maea.  359, 


8  Am.  Deo.  105;  Fitta  c.  Hall,  9  N.  H. 
441;  Heath  v.  West,  28  N.  H.  101; 
Skinner  v.  Maiwell,  66  N.  C.  45; 
WailaoB  V.  Leroy,  57  W.  Va.  263,  267, 
50  S.  E.  243,  no  Am.  St.  Rep.  777. 
In  Evans  i>.  Morgan,  69  Miae.  32S,  12 
So.  270,  an  infant  engaged  in  trade 
became  indebted  for  morchandiae  and 
when  sued  for  the  price  avoided  lia- 
bility by  pleading  infancy.  Thereaft^" 
he  made  a  fraudul^it  aale  of  his  prop- 
erty including  the  merahandisc  in 
question  to  his  father.  The  sellers  of 
the  merchandise  were  idlowed  in  a  suit 
to  equity  Ui  reclaim  the  property  and 
being  unable  to  identify  it,  because 
mingled  with  other  property  to  subject 
the  whole  to  a  lien  for  its  value.  So 
in  Betts  v.  Carroll,  6  Mo.  App.  518, 
creditors  of  the  sell^  were  flowed  ta 
attach  property  in  the  infant's  hands 
after  disaffirmance.  In  Drude  p.  Cur- 
tis, 183  Moss.  317,  67  N.  E.  317,  62 
L.  R.  A.  755,  both  parties  were  infants. 
The  buyer  who  had  paid  a  portion  of 
the  price  sued  to  recover  it  and  attached 
the  goods  which  had  been  the  subjeat 
tA  the  sale.  It  was  held  that  the  de- 
f^idaut's  privilege  excused  him  from 
liability  either  in  tort  o: 
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which  the  bargain  gave  to  him."  Similarly  if  he  purchaaea 
property  and  mortg^es  it  back  for  the  price,  an  avoidance 
of  the  mortg^e  avoids  his  titie  to  the  property,"  and  if  he 
sells  property  so  mortg^ed,  the  purchase  necessarily  takes 
it  subject  to  the  mortgage.'*  If  he  enters  into  any  contract 
subject  to  conditions  or  stipulations,  he  cannot  take  the 
benefit  of  the  contract  without  the  burden  of  the  conditions 
or  stipulations.'*  An  infant  no  more  than  an  adult  can  recover 
the  value  of  services  voluntarily  rendered  by  him  as  a  gratuity." 
He  might,  however,  it  seems,  reclaim  a  gift  of  tangible  property 
which  was  still  in  esdstence,  and  if  return  was  refused,  recover 
ite  value. 


§  237.  Other  consequences  of  disafSnnance. 

When  an  infant  exercises  his  privil^;e  and  rescinds  a  sale 
of  personal  property  made  to  or  by  him,  the  title  and  rights 
of  the  parties  in  the  goods  are  restored  to  the  original  status, 
as  if  no  sale  had  taken  place.    Thus  if  an  infant  while  still 


"Bennett  v.  McUughlin,  13  IlL 
App.  349;  Robinson  v.  Ben?,  93  Me. 
320,  46  Atl.  34;  Dnide  v.  Curtis,  183 
Mass.  317,  67  N.  E.  317,  82  L.  R.  A. 
765. 

"  Heath  p.  West,  28  N.  H.  101.  See 
abo  MacGreal  v.  Taylor,  167  TJ.  S. 
688,  17  S.  Ct.  961,  42  L.  Ed.  326; 
Ready  v.  Finkham,  181  Maaa.  351,  63 
N.  E.  887;  United  States  Corp.  p.  Ul- 
nckson,  S4  Minn.  14,  86  N.  W.  613,  87 
Am.  St.  Rep.  326;  Uecker  v.  Koehn,  21 
Neb.  559,  32  N.  W.  583;  Skinner  v. 
MaxweU,  66  N.  C.  45. 

•'  Ottman  ».  Moak,  3  Sandf.  Ch,  431; 
Curtias  c.  McDougal,  26  Ohio  St.  66; 
Knaggs  V.  Green,  48  Wis.  601,  4  N.  W. 
760,  33  Am.  Rep.  838.  And  see  Weed 
D.  Beebe,  21  Vt.  495.  In  Rosa  P.  Cur- 
tice Co.  V.  Kent,  89  Neb.  496, 131 N.  W. 
944,  an  infant  buyer  under  a  condi- 
tional sale  was  held  entitled  to  retain 
the  goods  until  repaid  the  portion  of 
the  price  which  had  been  paid  by  him 
and  to  the  return  of  which  he  had  be- 


come entitled  by  disaffirming  the 
transaction. 

"  Thus  an  infant  who  brought  suit 
for  breach  of  the  contract  of  a  tele- 
graph company  to  transmit  a  tel^ram, 
was  held  bound  by  the  stipulation 
that  suit  must  be  brought  within  sixty 
days.  Western  Union  Tel.  Co.  v. 
Greer,  115  Tenn.  368,  89  S.  W.  327, 
1  L.  R.  A.  (N.  S.)  625.  And  similar 
stipulations  in  insurance  polioiee  have 
been  held  binding  on  an  infant  prom- 
isee. Mead  a.  Phcenix  Ins.  Co.,  68 
Kans.  432,  75  Pac.  475,  64  L,  R.  A.  79, 
104  Am.  St.  Rep.  412,  or  bene6ciary. 
O'l^ughlin  p.  Union  Central  Life  Ins. 
Co.,  1 1  Fed.  Rep.  280;  Suggs  «.  Travel- 
ers' Ins.  Co.,  71  Tex.  679,  9  8.  W.  676, 
1  L.  R.  A.  847;  Fey  p.  Independent 
Order,  etc.,  Ins.  Soo.,  120  Wis.  358,  98 
N.  W.  206.  An  infant  cannot  avoid  a 
single  provision  of  a  lease.  Goin  v. 
Cincinnati  Realty  Co.,  200  Fed.  252, 
US  C.  C.  A.  438. 

"Ramsdell  v.  Coombs  Aeroplane 
Co.,  161  N.  Y.  S.  360i 
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&  minor  disaffirms  a  purchase  made  by  him  and  restores 
the  property,  he  cannot  thereafter  reclaim  it  on  the  ground 
that  he  avoids  his  disaffirmance.'*  The  disaffirmance  is  not 
regarded  as  a  new  contract  of  rescission  or  transfer  of  title 
by  the  infant,  but  rather  as  a  destruction  or  wiping  out  of  the 
or^iDAl  contract  or  transfer.'*  If  an  infant  acquires  property 
which  is  subject  to  certain  burdens,  he  can  only  avoid  the 
burdens  by  givii^  up  the  property.  Thus  while  he  retains 
leased  properly  he  must  pay  the  rent; "  imd  if  he  is  a  stock- 
holder and  retains  his  stock,  he  is  liable  for  calls  or  i 
maits  upon  it.'^ 


•'Edgerton  v.  Wolf,  6  Gray,  463. 
Bat  see  Newry,  etc.,  Ey.  v.  Coombe,  3 
Ex.  66S;  Norihwestern  Ry.  v.  McMi- 
chs^t,  5  Ex.  114,  127.  See  ako  ir^ra, 
i  250  ad  fin. 

'*  "The  disaffimuuice  of  a  contract 
made  by  an  infant  nullifies  it  and  ren- 
dera  it  void  ab  initio;  and  the  parties 
are  returned  to  the  eome  condition  as 
if  the  coattsct  had  never  been  made." 
Grissom  o.  Beidleman,  35  Okla.  343, 
129  Pac.  853,  867,  44  L.  R.  A.  (N.  S.) 
411.  See  also  cases  cited  if(/Va,  S  238, 
D.  68.  Whetho-  such  a  destruction 
of  an  infant's  tianafer  of  real  estate 
by  deed  can  be  accomplished  without 
a  new  transfer  may  be  questioned. 
In  McCarty  v.  Woodstock  Iron  Co.,  92 
Ala.  463,  8  So.  417,  12  L.  R.  A.  136, 
an  infant  grantee  disaffirmed  his  pur- 
chase and  the  court  held  this  did  not 
divest  his  title  but  that  the  grantor 
could  compd  a  reconveyance  by  bill 

In  Pippen  c.  Mutual  Benefit  Life 
Ids.  Co.,  130  N.  C.  23,  40  S.  E.  822, 
57  L.  R.  A.  505,  the  administrator  of 
an  infant  policy  holder  who  had  sur- 
rendered his  poUcy  of  life  insurance  and 
received  its  cash  surrender  value  sued 
for  the  face  of  the  policy  after  the 
death  of  the  insured.  The  court  held 
the   original  contract  had    been  de- 


stroyed on  the  |Niiici|de  stated  in  the 
text.  It  would  seem,  however,  that 
the  plaintiff's  contention  was  sound 
that  the  auirender  of  the  policy  for  its 
cash  surrender  value  (not  for  the  to- 
tal premiums  which  the  infant  had 
paid)  was  the  """!"'"£  of  a  new  coft- 
iract  not  a  disaffirmance  of  the  original 
one.  Cf.  Gonockey  v.  General  Aeoi- 
dent  Fire  ft  Life  Asbut.  Corp.,  6  G&. 
App.  381,  65  S.  E.  53;  Lansing  t). 
Michigan  C.  R.  Co.,  126  Mich.  663, 
86  N.  W.  147.  In  McCarty  v.  Wood- 
stock Iron  Co.,  92  Ala.  463,  8  So.  417, 
12  L.  R.  A.  136,  the  court  said  of  a 
disaffirmed  contract:  "The  contract 
having  been  void  cannot  be  revived, 
except  by  mutual  conaeot." 

•■  Ketsey's  Case,  Cro.  Jac.  320;  Kii^ 
ton  V.  Eliott,  2  Bulst.  69;  Northwestern 
Ry.  Co.  p.  M'Michffil,  5  Ezch.  1 14, 123, 
124.  But  see  nexner  c.  Dickeraon, 
72  Ala.  318. 

••  Northwestern  Railway  Co.  e. 
M'Michael,  5  Exch.  114.  The  infant, 
either  before  he  becomes  of  age  or 
within  a  reasonable  time  thereafter, 
may  avoid  liability  by  re^diating  the 
transfer  of  stock  to  himself.  See 
Cork,  etc.,  Ry.  n.  Caienove,  10  Q.  B. 
935;  Mitchell's  Case,  L.  R.  9  Bq.  363; 
Ebbetts's  Case,  6  Ch.  An».  302. 
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§  238.  Restoration  of  consideration. 

From  what  has  been  said  it  is  evident  that  if  an  infant 
has  received  consideration  for  a  transfer  of  money  or  gooda 
by  him,  and  still  has  that  consideration,  he  cannot  disafiirm 
hia  transfer  without  vesting  a  r^t  in  the  other  party  to 
recover  the  condderation.  It  does  not  l<^Gaily  follow, 
however,  that  the  infant  must  tender  it  back  as  a  condition 
precedent  of  his  right  to  disaffirm.  Rather  it  would  seem 
that  hia  privilege  allows  him  to  disaffirm  the  whole  transac- 
tion, leavii^;  upon  each  party  the  burden  of  demanding  and 
Training  what  he  has  parted  with.**  A  number  of  decisions, 
however,  require  the  infant  to  offer  to  surrender  so  much 
of  the  consideration,  as  is  still  in  his  possession,  as  a  condition 
of  disaffirmance.*'    If  the  infant,  having  used  or  parted  with 


••Eureka  Co.  v.  Edwards,  71  A1&. 
248, 46  Am.  Rep.  314  (unk«  the  suit  is 
in  equity) ;  Sanger  o.  Hibbitrd,  101  Fed. 
455,  43  C.  C.  A.  636;  Strain  p.  Wright, 
7  Ga.  568;  Carpenter  ir.  Carpenter,  45 
Ind.  142;  Clark  v.  Van  Court,  100  Ind. 
113,  60  Am.  Rep.  774;  Chandler  a. 
SinuDons,  97  Maaa.  608,  614,  93  Am. 
Dec.  117;  Drude  v.  Curtis,  1S3  Mass. 
317, 318,  67  N.  E.  317,  62  L.  R.  A.  766; 
Dawsm  p.  Helmes,  30  Minn.  107,  14 
N.  W.  462;  Towei^Doyle  Commiaaion 
Co.  V.  Sudth,  86  Mo.  App.  490;  Fitts  d. 
HsU,  9  N.  H.  441;  Oueonta  Grocer? 
Co.  V.  Preston,  167  N.  Y.  S.  641; 
Millaaps  V.  Estce,  137  N.  C.  635,  50 
B.  E.  227,  70  L.  R.  A.  170,  107  Am.  St. 
Kep.  476.  See  also  St.  Louie,  etc.,  Ry. 
V.  Higglns,  44  Ark.  293;  Wright  v. 
Buchanan,  287  III.  468, 123  N.  £.  63; 
R(W  P.  Curtice  Co.  v.  Kent,  89  Neb. 
«6, 131  N.  W.  944,  62  L.  R.  A.  (N,  S.) 
723;  Chandler  v.  Jonea,  172  N.  C.  569, 
90  S.  E.  580,  and  cases  in  the  two  fol- 
lowing notes.  But  in  Lamkin  v. 
Ledoux,  101  Me.  581,  64  Atl.  1048,  8 
L.  R.  A.  (N.  S.)  104,  the  court  not  only 
hdd  a  repudiating  infant  not  liable 
for  the  price  of  gooda  which  he  retained 
ttta  attaining  his  majority,  because 
the  Me.  Rer.  St.,  c.  113,  i  2,  provides 


that  no  action  shall  be  maintained 
against  an  infant  on  any  oontract  not 
relating  to  necessaries  or  real  estat« 
unless  after  reaching  twenty-one  years 
he  ratifies  the  oontract  in  writing,  but 
said  "The  mercbaodise  became  the 
defendant's  property  upon  the  uocon- 
dition  sate  and  dehvery  to  him  and  it 
all  remained  his  property  though  he 
faOed  or  refused  to  pay  for  it." 

"Be  Huntenbei^,  163  Fed.  768; 
Towle  V.  Dresser,  73  Me.  252;  Brantley 
IT.  Wolf,  60  Miss.  420;  Lake  u.  Perry, 
95  Miss.  &B0,  S66,  49  So.  569;  Berry 
c.  Stigall,  253  Mo.  690,  162  S.  W.  126, 
60  L.  R.  A.  (N.  S.)  489;  Zuck  u.  Turner 
Harness  Co.,  106  Mo.  App.  606,  80 
S.  W.  B67;  Star  e.  Watkins,  78  Neb. 
610,  HI  N.  W.  363;  Lemmon  f.  Bee- 
man,  46  Ohio  St.  506,  509,  15  N.  E. 
476;  Price  v.  Furman,  27  Vt.  268,  66 
Am.  Dec.  194;  Jones  v.  Valentines' 
School,  122  Wis.  318,  320,  99  N.  W. 
1013.  So  in  Lane  v.  Dayton,  etc., 
Co.,  101  Tenn.  681,  48  S.  W.  1094,  it 
was  held  that  an  infant  oould  not 
avoid  an  accord  and  satisfaction  with- 
out first  offering  to  return  the  conaid- 
eration  he  had  received,  if  he  still  had 
it.  But  see  Gilkinson  t>.  Millra,  74 
Fed.  131;  Gonaekey  v.  General  Aooi. 
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the  property  while  still  an  infant,  no  longer  poasesses  it,  by 
the  weight  of  authority,  and  as  a  logical  consequence  of  his 
incapacity,  he  may  avoid  either  an  executory  promise,'" 
or  an  executed  transfer,^'  or  a  release  of  a  cause  of  action  ^' 


dent,  Fire  1  Life  Assur.  Corp.,  6  Ga. 
App.  381,  65  S.  E.  53.  See  also  ded- 
riooa  in  note  73,  infra.  In  Star  v.  WaU 
kins,  78  Neb.  610,  111  N.  W.  363,  it 
waa  held  thKt  the  infant  need  not  make 
a  formal  tender  before  the  action. 
Beadineea  to  surrender  at  tbe  trial 
suffided. 

">  MncGreal  t>.  Taylor,  167  U.  8.  688, 
17  Sup.  Ct.  961,  42  L.  Ed.  326;  White 
p.  Sikes,  129  Ga.  506,  69  S.  E.  228; 
Brandon  v.  Brown,  106  III.  519,  527; 
First  Nat.  Bank  v.  Caaey,  168  la.  349, 
138  N.  W.  897;  Badger  v.  Fhinney,  IS 
Mass.  359,  8  Am.  Dec.  105;  MiUer  v. 
Smith,  26  Minn.  248,  2  N.  W.  942,  37 
Am.  Rep.  407;  Nichols,  etc.,  Co.  v. 
Snyder,  78  Minn.  502,  81  N.  W.  616; 
Brantley  o.  Wolf,  60  Miw.  420;  KiU 
chen  e.  Lee,  II  Paige,  107, 42,  Am.  Dec. 
101;  Mustard  e.  Wohlford's  Heirs,  IS 
Gratt.  329,  76  Am.  Dec.  209;  Bedinger 
V.  Wharton,  27  Gratt.  857;  Interna- 
tional Text-Book  Co.  v.  McKone,  133 
Wis.  200,  133  N.  W.  438. 

"  Tucker  v.  MorelaJid,  10  Pet.  58, 
73,  74,  9  L.  Ed.  345;  MacGreal  i..  Tay- 
lor, 167  U.  S.  688,  17  Sup.  Ct.  961, 
42  L.  Ed.  326;  Alfrey  v.  Colbert,  168 
Fed.  231,  93  C,  C.  A.  617;  Manning 
p.  Johnson,  26  Ala.  446,  62  Am.  Dec. 
732;  Eureka  Co.  v.  Ednards,  71  Ala. 
248,  46  Am.  Rep.  314;  American  Mort- 
gage Co.  V.  Dykes,  111  Ala.  178,  18 
So.  292,  56  Am.  St.  Rep.  38;  Ex  parU 
McFerren,  184  Ala.  223,  63  So.  169, 
47  L.  R.  A.  (N.  S.)  543;  Beauchamp 
V.  Bertig,  90  Ark.  351,  119  S.  W.  75, 
80,  23  L.  R.  A.  (N.  S.)  659;  FUttner  v. 
Equitable  Life  Abbut.  Soc.,  30  Cal. 
App.  209,  157  Pac.  630;  Putnal  v. 
Walker,  61  Fla.  720,  55  So.  844,  36 
L.  R.  A.  (N.  S.)  33;  Southern  Cotton 
Oil  Co.  I..  Dukes,  121  Ga.  787,  49  S.  E. 
788;  Carpenter  v.  Carpent«T,  45  Ind. 


142;  DiU  V.  Bowen,  54  Ind.  204;  Beick- 
ler  V.  Guenther,  121  Iowa,  419,  96 
N.  W.  896;  Gray  v.  Grimm,  167  Ky. 
603,  163  S.  W.  762;  Chandler  v.  Sim- 
mons, 97  Mass.  508,  93  Am.  Dec.  117; 
Morae  V.  Ely,  154  Mass.  468,  28  N.  E. 
577,  26  Am.  St.  Rep.  263;  White  n. 
New  Bedford,  etc.,  Co.,  178  Maaa.  20, 
59  N.  E.  642;  Gillis  v.  Goodwin,  180 
Maas.  140,  61  N.  E.  813,  91  Am.  St. 
Rep.  266;  Simpson  v.  Prudential  Ins. 
Co.,  184  Mass.  348,  88  N.  E.  673,  63 
L.  R.  A.  741,  100  Am.  St.  Rep.  560; 
Brantley  v.  Wolf,  60  Min.  420;  Haiv 
vey  p.  Briggs,  68  Miss.  60,  8  So.  274, 10 
L.  R.  A.  62;  Lake  v.  Perry,  95  Miss. 
650,  666,  49  So.  569;  Craig  i^.  VanBeb- 
ber,'  100  Mo.  584,  13  S.  W.  906,  18 
Am.  St.  Rep.  569;  Ridgeway  v.  Her- 
bert, 150  Mo.  606,  51  8.  W.  1040,  73 
Am.  St.  Rep.  464;  Clark  o.  Tate,  7 
Mont.  171,  14  Pac.  761;  Bloomer  r. 
Nolan,  36  Neb.  51,  53  N,  W.  1039,  38 
Am.  St.  Rep.  690;  Englebert  v.  Trox- 
ell,  40  Neb.  106,  68  N.  W.  852,  26 
L.  R.  A.  177,  42  Am.  St.  Rep.  665; 
Green  v.  Green,  69  N.  Y.  553,  25  Am. 
Rep.  233;  Cresinger  v.  Welsh's  Lessee, 
16  Ohio,  156,  45  Am.  Dec.  566;  Lem- 
mon  V.  Beeman,  45  Ohio  St.  506,  15 
N.  E.  476;  BuUock  u.  Sprowls,  93  Tex. 
188,  54  S.  W.  661,  47  L.  R.  A.  326,  77 
Am.  St.  Rep.  849;  Price  v.  Furman,  27 
Vt.  268,  65  Am.  Dec  194;  Wiser  v. 
Lockwood,  42  Vt.  730. 

"losterstate  Coal  Co.  v.  Trivett, 
165  Ky.  826,  160  8.  W.  728;  Barr  o. 
Packard  Motor  Car  Co.,  172  Mich. 
299,  137  N.  W.  697;  Britton  v.  South 
Penn.  Oil  Co.,  73  W.  Va.  792,  81  8.  E. 
625  In  Gonackey  o.  General  Accident 
Fire  &  Life  Assur.  Corp.,  6  Ga.  App. 
381,  66  S.  E.  53,  the  court  allowed  an 
infant  who  bad  received  (50  in  full 
settlement  of  a  policy  for  S300,  and 
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without  any  liability  for  what  was  ^ven  him  in  exchange. 
The  hardship  of  such  a  situation  upon  the  adult  has  produced 
a  number  of  decisions  and  some  statutes  providing  that  the  m- 
fant  cannot  disaffirm  a  transaction  executed  on  both  sides  tmless 
he  can  and  does  put  the  other  party  in  statu  quo.""  It  has  with 
more  reason  been  held  by  courts  of  equity  that  equitable  relief 
will  not  be  ^ven  to  an  infant  unless  he  himself  does  equity  by  re- 
storing what  he  has  received/'   But  if  the  infant  has  used,  lost, 


iHk>  had  spent  the  S50,  to  disaffirm  the 
aettiefnent  and  reoorer  the  full  face 
oC  the  policy  not  only  without  tendei^ 
ing  the  ISO,  but  without  any  deduc- 
tion from  the  amount  reoovered. 
In  BeoMn  o.  Tucker,  212  Ma«s.  60, 
9SN.  E.  5S9,  41  L.  R.  A.  (N.  S.)  1219, 
howerer,  an  infant  speculator  recov- 
ered from  his  Btockbroker  the  amount 
of  hia  oriKmal  margin  subject  to  deduc< 
tion  of  sums  paid,  from  time  to  time. 
The  amount  recovered,  however,  was 
all  that  the  plaintiff  claimed.  C/. 
Raymond  v.  General  Motorcycle  Co., 
330  Mass.  64,  lie  N.E.  369.  EVir  the 
«ffect  of  the  infancy  of  both  parties,  see 
Dnide  o.  Curtis,  183  Moss.  317,  97 
N.  E.  317,  62  L.  R.  A.  755. 

"  See  Hohnee  v.  Blogg,  8  Taunt.  3C, 
SOS;  Re  Taylor,  8  De  G.  M.  &  G.  254 ; 
fioieman  v.  Browning,  31  Ark.  364 
(oTCrruled  by  St.  Louis,  etc.,  Ry,  v. 
EigginB,  44  Ark.  293);  Cobum  v. 
Raymond,  76  Conn.  484,  492,  67  Atl. 
116,  100  Am.  St.  Rep.  1000;  Keokuk 
State  Bank  v.  Hall,  106  la.  540,  76 
N.  W.  832;  Bailey  v.  Bamberger,  11 
B.Man.  113;  Johnson  v.  Inaurajice  Co., 
fi6  Minn.  366,  57  N.  W.  934,  5S  N.  W. 
992,  26  L.  R.  A.  187,  45  Am.  St.  Rep. 
473;  Braucht  v.  Graves-May  Co.,  92 
Minn.  116,  99  N.  W.  417;  Kerr  v.  BeU, 
44  Ho.  120;  Stanhope  v.  Shambow,  54 
Mont.  360,  170  Pac.  752;  Bartlett  v. 
Bailey.  SO  N.  H.  408;  HaU  v.  Butter- 
fi^,  59  N.  H.  354,  47  Am.  Rep,  209; 
Evana  v.  Taylor,  18  N.  Mex.  371,  137 
Pac.  683,  60  L.  R.  A.  (N.  S.)  1113; 
Riee  ir.  BuUer,  160  N.  Y.  678,  66  N.  E. 


275,  47  L.  R.  A.  303,  73  Am.  St,  Rep. 
703;  Mutual  Milk  Co.  d.  Prigge,  112 
N.  Y.  App.  Div.  652,  98  N.  Y,  S.  458; 
Waaisch  o.  Wuerta,  79  N.  Y.  Misc.  610; 
140  N,  Y.  S.  673;  Lown  o.  Spoon,  168 
N.  Y.  App.  Div.  900,  143  N.  Y,  S. 
275;  Lefler  v.  Oelrichs,  173  N.  Y.  App. 
D.  759,  763,  160  N.  Y,  S,  119;  Smith 
IT,  Evans,  5  Humph.  70;  Lane  v,  Day- 
ton, etc.,  Co,,  101  Tenn.  681.  48 
S.  W.  1094;  Stuart  v.  Baker,  17  Tex. 
417;  Foltfl  p.  FerguBon,  77  Tex.  301, 
13  S.  W.  1037;  Bedinger  v.  Wharton, 
27  Gratt,  857.  In  South  Dakota  thia 
rule  prevails  by  statute,  but  a  contract 
from  which  the  infant  can  derive  no 
advantage,  as  one  of  suretyahip,  nu^ 
be  rescinded  without  restoring  the 
original  status.  Holland  d.  Colton 
State  Bank,  20  S.  Dak.  325, 106  N.  W. 
60.  In  England  an  infant  who  has 
used  or  consumed  goods  for  which  he 
has  paid  mon^  under  a  contract  void 
under  the  Infants'  Relief  Act,  1874, 
{  1,  cannot  recover  back  from  the  ven- 
dor the  money  so  paid.  Valentini 
■>.  Canali,  24  Q.  B.  D.  166. 

"Eureka  Co.  v.  Edwards,  71  AU. 
248,  46  Am.  Rep.  314;  BeU  e.  Burk- 
halter,-176  Ala.  62,  57  So.  460;  Beau- 
champ  o.  Bertig,  90  Ark.  351,  119 
S.  W,  75,  23  L.  R.  A.  (N.  S,)  659; 
Bryant  v.  Pottinger,  6  Bush,  473;  Hill- 
yer  v.  Bennett,  3  Edw.  Ch,  222;  Smith 
V.  Evans,  5  Humph,  70;  Folts  i;.  Fergu- 
son, 77  Ten.  301,  13  8.  W.  1037;  Bed- 
inger 1).  Wharton,  27  Gratt.  867;  Wal- 
lace V.  Leroy,  67  W.  Va.  263,  267,  60 
S,E.  243, 110  Am.  St.  Rep.  777.    But 
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or  destroyed  what  he  received,  in  many  jurisdictions  even  equi- 
table rehef  will  not  be  denied  because  of  the  infant's  failure  to 
restore  the  consideration  or  its  value.'* 

It  must  be  admitted  that  the  prevailing  rule  allowing  an 
infant  to  rescind  an  executed  transaction  without  restoring 
what  he  has  received  may  often  work  gross  injustice.  A 
few  instances  of  this  are  suggested  in  a  Minnesota  case.  "  Sup- 
pose a  minor  engaged  in  ^riculture  should  hire  a  man  to  work 
on  his  farm,  and  pay  him  reasonable  wages  for  his  services. 
According  to  this  rule  the  minor  might  recover  back  what 
he  paid,  although  retahiii^  and  enjoying  the  fruite  of  the 
other's  man's  labor.  Or,  again,  suppose  a  man  engaged  in 
mercantile  business  with  a  capital  of  $5,000  should,  from 
time  to  time,  buy  and  pay  for  $100,000  worth  of  goods,  in  the 
aggregate,  which  he  had  sold,  and  had  got  his  pay.  Accord- 
ii^  to  this  doctrine,  he  could  recover  back  the  $100,000  which 
he  had  paid  to  the  various  parties  from  whom  he  had  bought 
the  goods."  '*  The  injustice  of  such  results  so  far  as  the 
adult  is  concerned  is  not  diminished  by  the  fact  that  the 
infant  has  previously  wasted  the  consideration  which  he 
received  from  the  adult. 

In  Minnesota  and  New  Hampshire  the  ordinary  rule  pre- 
vailii^  in  r^^ard  to  necessaries  has  been  extended  so  far  as 
to  hold  an  infant  bound  by  his  contract,  where  he  fails  to 
restore  what  he  has  received  under  them,  to  the  extent  of 
the  benefit  actually  derived  by  him  from  what  he  has  received 
from  the  other  party  to  the  transaction."'    This  seems  to 

see  MiUsapa  v.  Egtea,  137  N.  G.  S35,  party  "will  be  permitted  to  lecorer" 

646,  60  S.  E.  227,  70  L.  R.  A.  170,  107  what  he  has  parted  with  if  the  infant 

Am.  St.  Rep.  476.  still  retains  it  or  its  proceeds. 

"  Bell  p.  Buikhalter,  176  Ala.  62,  "  Mitchell,  J.  in  Johnson  v.  NorU>- 

67  So.  460;  Stull  v.  Harris,  61  Ark.  204,  western  Mut.  life  Ins.  Co.,  S6  Minn. 

11  S.  W.  104,  2  L.  R.  A.  741;  Reynolds  366,  373,  67  N.  W.  934,  26  L.  R.  A. 

V.    McCurry,    100   111.   366;    Barr  v.  187,  45  Am.  St.  Rep.  473. 

Packani  Motor  Car  Co.,  172  Mich.  "  Bergland  o.  Multigraph  Sales  Co., 

299,  137  N.  W.  697;  Brantley  u.  Wolf,  135  Minn.  67,  160  N.  W.  191;  Hall  ». 

60  Miss.  420;  Bedinger  i>.  Wharton,  27  Butterfield,  69  N.  H.  364;  Bartlett  ■>. 

Gratt.  867.    In  Millaape  v.  Estes,  137  Bailey,  69  N.  E.  408;  Stack  v.  Gav&n> 

N.  C.  635,  646, 50  S.  E.  227, 70  L.  R.  A.  augh,  87  N.  H.  14B,  153,  30  Atl.  350; 

170,  107  Am.  St.  Rep.  476,  the  state-  Wooldridge  o.  livoie  (N.  H.),  104  Atl. 

ment  is  made  that  equity  will  grant  346. 
relief  to  the  infant  and  tlwn  the  other 
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offer  a  flexible  rule  which  will  prermt  imposition  upon  the 
infant  and  also  tend  to  prevent  the  infant  from  imposing 
to  any  serious  d^ree  upon  others. 


S  239.  Ratification. 

If,  as  has  been  previously  suggested,  an  infant's  contract 
is  valid  until  avoided,  ratification  does  not,  sisictlj  speaking, 
create  a  right  against  the  infant,  but  merely  terminates  the 
privilege  which  the  law  allows  him  of  avoiding  a  bargain  he 
made  while  under  age."°  Ratification  cannot  be  effectually 
made  until  after  the  infant  has  come  of  age."  From  that  time, 
however,  any  manifestation  by  him  of  an  intent  to  r^ard  the 
bai^ain  as  binding  will  deprive  him  of  his  privilege."  There- 
fore, if  an  infant  after  coming  of  age  sells,  uses,  or  even  retains 
for  an  unreasonable  time  goods  received  1^  him  during  infancy 
under  a  contatet,  he  cannot  thereafter  avoid  ihie  bargain.*" 


"See  Kpra,  S3M. 

"  Nortbwestcm  Railway  Co.  v. 
U'MiohKl,  S  Ex.  114;  SangBT  n.  Hib- 
bud,  104  Fed.  455,  456,  43  C.  C.  A. 
635;  Bx  parte  McPerren,  1S4  Ala.  223, 
63  So.  150,  47  L.  R.  A.  (N.  8.)  643; 
Chandler  p.  SimmonB,  97  Maae.  508, 
510,  fi3  Am.  Dec.  117;  Stack  t>.  Cavftn- 
Bugh,  67  N.  H.  149,  30  AU.  360;  Sla- 
ter V.  Trimble,  14  Ir.  C.  L.  Rep.  342. 

"See  lupra,  |  161.  In  Missouri  in 
1S7S,  it  was  enacted  that  no  ratifi- 
cation of  an  infant's  i^omiae  should  be 
binding  imless  it  was  in  writing  signed 
by  Uw  party  to  be  charged  thereby. 
Uo.  Rev.  St.  1879,  i  2516,  This  stat- 
ute in  1S96  was  superseded  by  the 
IM«eent  statute  wfaidi  provides  that 
"no  aetioa  shall  be  maintained  whereby 
to  charge  any  pereon  or  any  debt  con- 
tzacted  during  infaixty,  imleas  such 
person  shall  have  ratified  tbe  same  by 
some  other  act  than  a  v^bal  promise 
to  pay  the  same;  and  the  following 
acts  on  the  part  of  such  person  after 
he  beoomeB  of  full  age  shall  con- 
■titat«  a  ratification  of  such  debt; 
first,  an  aclatowledgment  of  or  promise 


to  pay  such  a  debt  made  in  writ* 
ing;  second,  a  partial  p^ment  upon 
such  debt;  third,  a  disposal  of  part 
or  all  of  the  property  for  which  such 
debt  was  contracted;  fourth,  a  re- 
refusal  to  deliver  property  in  his  po»- 
aeesion  or  under  his  control  tor  whioh 
such  debt  was  contracted,  to  the  peiv 
son  to  whom  the  debt  is  due,  on  de- 
mand thereof  made  in  writing."  Mo. 
Laws  of  1S05,  p.  181,  Rev.  St.  1909, 
f  2786.  See  Kcemer  p.  WiUdnaon,  96 
Mo.  App.  610,  70  S.  W.  509. 

In  Maine,  by  statute,  contracts  of  an 
infant,  except  for  neceasaries  or  land, 
are  unenforceable  unless  the  infant 
after  coming  of  age  ratifies  them  in 
writing.  Rev.  St.,  o.  113,  |2.  See 
lAmkin  v.  LeDoux,  101  Me.  681,  64 
Atl.  1048,  8  L.  R.  A.  (N.  S.)  104. 

">  McCarthy  v.  Nicrosi,  72  Ala.  332, 
47  Am.  Rep.  418;  Southern  Cotton 
Oil  Co.  t>.  Dukes,  121  Ga.  787,  49 
S.  E.  788;  Widdiam  v.  Torley,  136 
Ga.  594,  71  S.  E.  881,  36  L.  R.  A. 
(N.  a.)  67;  BeU  e.  Swainsboro  Fertjli- 
ser  Co.,  12  Ga.  App.  81,  76  S.  E.  766; 
Fried  e.  Overland  Motor  Co.,  202  111. 
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Still  more  clearly  if  the  infant  aft^  attiuning  his  majority 
receives  perfonnance  in  whole  or  in  part  from  the  other  party 
to  the  contract,  there  is  a  ratification."  There  are  numerous 
cases  holdii^  that  in  the  case  of  real  estate  mere  lapse  of 
time  short  of  the  Statute  of  Limitations  will  not  cut  off  the 
right  to  avoid  a  conveyance  made  doling  infancy  in  the  absence 
of  circumstances  sufficient  to  rwse  an  equitable  estoppel." 
But  the  contrary  decisions  (also  relating  to  land),  requiring 
the  infant  to  disaffirm  within  a  reasonable  time  after  he  becomes 
of  age  state  a  rule  sounder  in  theory  and  better  in  practice.** 
A  failure  for  more  than  a  reasonable  time  to  rectum  persona! 
property  transferred  during  infancy,  more  clearly  than  in 
the  case  of  real  estate,  amounts  to  an  affirmance.**  If  the 
infant's  bargain  is  wholly  executory  the  mere  failure  to  repu- 

App.  203;  PuTsley  v.  Haya,  17  Iowa,  N.  W.  254;  Wallace  v.  Latham,  62 
Miw.  291,  297;  Shipp  c.  McKee,  80 
Mias.  741,  92  Am.  St.  Rep.  616;  Wat- 
aon  0.  Peeblee,  102  Mias.  725,  59  So. 
881;  Lake  v.  Perry,  95  Miu.  650,  4B 
So.  669;  CrauiKer  v.  Welch's  Lessee, 
15  Ohio  St.  156,  45  Am.  Dec.  565; 
Gillieope  v.  BaUey,  13  W.  Va.  70,  29 
Am.  Rep.  445;  Blake  e>,  Hollands- 
worth,  71  W.  Va.  387,  76  8.  E.  814,  43 
L.  R.  A.  (N.  S.)  714. 

"EuUnga  v.  Dollarhide,  24  Col. 
196;  Bcntley  v.  Greer,  100  Ga.  35, 
27  8.  E.  974;  Justice  v.  Justice,  170 
Ky.  423,  186  8.  W.  148;  Goodnow  e. 
Empire  Lumber  Co.,  31  Minn.  468, 
18  N.  W.  283,  47  Am.  Rep.  798,  and 
casefl  cited;  Robinson  c.  Allison,  192 
Mo.  366,  91  S.  W.  115;  Porrish  ». 
Treadway,  287  Mo.  91, 183  S.  W.  580; 
Searcy  i..  Hunter,  81  Ten.  644, 17  S.  W. 
372,  26  Am.  St.  Rep.  837;  lewder  s. 
Loridn  (Tex.  Civ.  App.),  94  S.  W.  171; 
Salser  v.  Barron  (Tex.  Civ.  App.),  146 
8.  W.  1039 ;  Stone  t>.  Wolfe,  50  Tex.  Civ. 
App.  231,  109  S.  W.  981.  See  also 
CrisweU  i>.  CriBwell,  101  Neb.  349,  163 
N.  W.  302,  L.  R.  A.  1917,  E.  1103. 

■*  Lee  V.  Equitable  Life  Abb.  Soc.,  195 
Mo.  App.  40,  189  S.  W.  1195;  Chan- 
dler V.  Jonea,  172  N.  C.  569,  90  S.  K 


.  HoeluoB,  14  Bush, 
393;  Boody  v.  McKenney,  23  Me.  517; 
Hilton  V.  Shepherd,  92  Me.  160,  42 
Atl.  387;  Boyden  u.  Boyden,  9  Meto. 
519;  Koerner  e.  WiUdnson,  96  Mo. 
App.  510,  70  S.  W.  609;  Krbd  v.  Erbel, 
84  Neb.  160,  120  N.  W.  935;  Bobbins 
V.  Eaton,  10  N.  H.  561;  Williams  tr. 
Mabee,  3  Hoist.  Ch.  600;  Delano  v. 
Blake,  11  Wend.  85,  26  Am.  Dec.  617; 
State  D.  Rousseau,  94  N.  C.  355; 
Mission  Ridge  Co.  v.  Nixon  (Tenn.), 
48  3.  W.  405.  It  was  held  otherwise, 
however,  as  to  lumber  built  into  a 
house  in  Bloomer  v.  Nolan,  36  Neb. 
61,  53  N.  W.  1039,  38  Am.  St.  Rep. 
690.  See  also  Lynch  v.  Johnson,  109 
Mich.  640,  67  N.  W.  908. 

"  Clark  p.  Kidd,  148  Ky.  479,  146 
8.  W.  1097. 

"  Irvine  c.  Irvine,  0  Wall.  617,  827, 
19  L.  Ed.  800;  Sims  v.  Everhardt,  102 
TJ.  S.  300,  312,  28  L.  Ed.  87;  WeUs  it. 
Seixas,  24  Fed.  82;  Kounti  v.  Davie,  34 
Ark.  690;  Barker  v.  Fuestal,  103  Ark. 
312, 147  8.  W.  45;  Wright  i^.  Buchanan, 
287  ni.  468,  123  N.  E.  53;  Richardson 
V.  Pate,  93  Ind.  423,  47  Am.  Rep.  374; 
Davis  V.  Dudley,  70  Me.  236,  36  Am. 
Rep.  318;  Prout  v.  WUey,  28  Mich.  164; 
Donovan  v.  Ward,  100  Mich.  601,  69 
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diate  the  bai^ain  until  a  cUum  is  made  under  it,  is  probably 
insufficient  to  indicate  that  the  right  to  avoid  the  contract 
has  been  given  up.**  Ignorance  of  the  party  ratifying,  that 
his  infancy  ^ves  him  a  legal  d^ence  is  generally  and  rightly 
held  to  be  immaterial  in  the  more  recent  cases;  •*'  but  ignorance 
of  the  facts  on  which  ihe  original  obligation  was  based,'''' 
or  of  the  fact  that  he  was  an  infant  when  the  transaction  was 
originally  entered  into,^  invaUdates  ratification.  Such  admis- 
don  or  part  payment  of  a  debt  as  is  generally  held  sufficient 


"  See  Tobey  p.  Wood,  123  Moss.  88, 
25  Am.  Rep.  27;  Tyler  v.  GaUop'e  Eat., 
68  Mich.  185,  35  N.  W.  902;  Nichols, 
etc.,  Co.  V.  Snyder,  78  Minn.  502,  81 
N.  W.  fil6;  Tupp  V.  Pedwaon,  78 
Minn.  524,  81  N.  W.  1103;  PftMons 
B.  Teller,  188  N.  Y.  318,  326;  80  N.  E. 
930;  International  Text  Book  Co.  c. 
Connelly,  206  N.  Y.  188,  99  N.  E. 
722. 42  L.  E.  A.  (N.  8.)  1115.  Whether 
so  extended  a  privilege  should  be 
allowed  the  infant  maker  of  n^otiable 
jiBper  which  ia  likely  to  get  into  the 
hands  itf  innocent  purchasers  may  be 
quwtioned.  In  iWlington  v.  Ham- 
ilton Bank,  63  N.  Y.  Misc.  2S9,  116 
K.  Y.  S.  678, 680,  the  court  said  such  an 
instrument  might  be  repudiated  "be- 
fore such  infant  becomes  of  age,  or 
within  a  reasonable  time  after  be- 
comiitg  of  age,"  and  the  same  nde 
Beans  to  have  been  applied  in  regard 
to  the  obligatiOD  of  an  infant  surety  on 
a  note  in  Johnson  v.  Storic,  32  Neb. 
610,  49  N.  W.  371.  In  England  it  ia 
bdd  that  an  infant's  marriage  settle- 
ment can  be  aroided  only  within  a 
reasonable  time  aSUx  coming  of  age. 
Edwards  s.  Carter,  [18931  A.  C.  360. 
Hoe  it  will  be  observed  the  rule  re- 
((lurea  no  retention  by  the  infant  of 
uy  benefit  after  he  cornea  of  age. 

In  Iowa,  by  atatute,  disaffirmance  of 
■U  contracts  of  an  infant  can  only  be 
nude  within  a  reasonable  time  after 
ben»neeofage.  See Leacosc. Griffith, 
76  la.  89,  40  N.  W.  liW. 

I  Mtge.  Co.  V.  Wright, 


101  Ala.  658,  14  So.  399;  Bestor  v. 
Hickey,  71  Conn.  181,  41  Atl.  555; 
Rubin  V.  Strandberg,  28S  III.  64,  122 
N.  E.  808;  Clark  v.  VanCourt,  100  Ind. 
113,  60  Am.  Rep.  774;  Morse  v. 
Wheeler,  4  Allen,  570;  Taft  v.  Sergeant, 
18  Barb.  320;  Ring  v.  Jamison,  66 
Mo.  424;  Anderson  v.  Soward,  40  Oh. 
St.  325,  48  Am.  Rep.  687.  Conlra, 
however,  are  Harmer  v.  Killing,  5  Eap. 
102;  Manning  e.  Gannon,  44  App. 
D.  0.  98;  Coe  v.  Moon,  260  III.  76,  102 
N.  E.  1074;  Thing  v.  Libbey,  16  Me. 
55;  Trader  v.  Lowe,  45  Md.  1;  Turner 
B.  Gaither,  83  N.  C.  357,  36  Am.  Rep. 
574;  Hinely  v.  MargariU,  3  Pa.  St- 
428;  Reed  v.  Bosheara,  4  Sneed,  118; 
Fletcher  v.  A.  W.  Koch  Co.  (Tex.  Civ. 
App.),  189  S.  W.  501 ;  Hatch  p.  Hatch's 
Ekt.,  60  Vt.  160,  13  Atl.  791.  See  also 
Sayles  v.  Christie,  187  lU.  420,  443,  58 
N.  E.  480.  Where  payments  after 
majority  were  made  on  defendant's 
false  representation  that  plaintiff  muet 
pay  or  go  to  jail,  no  ratification  can  be 
presumed.  Healy  v.  Kellogg,  145 
N.  Y.  S.  M3. 

"*  Crabtree  t>.  May,  1  B.  Mon.  289; 
Tobey  v.  Wood,  123  Moaa.  88,  25 
Am.  Rep.  27.  In  these  cases  an  infant's 
assent  after  he  attained  his  majority 
to  continue  a  member  of  a  firm  was 
held  no  ratification  of  his  obligation  to 
pay  firm  debts  of  which  he  was  igno- 

■>  Ridgeway  o.  Herbert,  150  Mo.  606, 
614,  51  S.  W.  1040,  73  Am.  St.  R^. 
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to  avoid  the  bar  of  the  Statute  of  limitations  ought  more 
clearly  in  the  case  of  infancy  to  determine  the  right  to  avoid 
an  oblation.  But  the  weight  of  authority  is  otherwise," 
though  many  of  the  decisions  are  early  ones,  made  at  a 
time  when  the  l^al  nature  of  an  infant's  contract  had  not 
yet  been  clearly  formulated.  A  promise  made  to  a  third 
person  has  also  been  held  insufficient.^  But  ratification  may 
be  conditional  or  partial."*  Even  though  the  contract  of 
an  infant  in  a  particular  case  is  void,  it  should  be  observed 
that,  after  coming  of  ^e,  if  the  requirements  of  mutual  assent 
and  consideration  can  be  met  the  infant  may  adopt  the  old 
contract,  that  is,  make  a  new  contract  in  terms  like  the  original 
one,  and  such  adoption  may  be  shown  by  acts  as  well  as  words.*" 

§  240.  Liabili^  for  necessaries. 

It  is  well  settled  that  an  infant  may  make  himself  liable 
for  goods  that  are  necessary,  considerii^  his  position  and 
station  in  life.  This  liability,  though  often  treated  as  arising 
from  the  promise  of  the  infant,  seems  to  be  rather  a  quasi- 
contractual  obligation.  This  is  shown  by  several  classes  of 
eases.  An  infant  is  not  liable  for  any  price  he  may  promise 
and  never  for  more  than  the  value  of  the  necessaries.''    He  is 

"  See  Mipra,  {  163.  L.  R.  A.  618;  Ayen  a.  Bunu,  87  Ind. 

■  Bigelow  V.  GnumiB,  2  HiU,  120;  245,  44  Am.  Rep.  759;  Locke  v.  Smith, 

Saylcs  V.  Christie,  187  Ul.  420,  441,  41  N.  H.  346;  Paraons  v.  Keyee,  43 

68  N.  E.  480;  Chandler  o.  GloTer's  Tex.  657;  Rummer  p.  Northern  Pac. 

Adm.,  32  Pa.  St.  509.  Ry.  Co.,  98  Wash.  67,  167  Pm.  73; 

■*  See  supra,  {  151.  Jones  v.  Valentiaes'  School,  122  Wis. 

*>  Cappa  B.  Henaley,  23  Okla.  311,  318,  320,  99  N.  W.  1043.    It  is  so  en- 

100  Pac.  516.  acted  in  the  Uniform  Sales  Act,  Sec.  2. 

"  An  infant  "is  held  on  a  promise  In  Iowa  by  statute  a  minor  is  stated  to 
implied  by  law,  and  not  Strictly  Hpeak-  be  "bound"  by  such  contracts;  yet 
ing  on  his  actual  promise.  The  law  the  court  apparently  felt  it  open  to 
implies  the  iwomise  to  pay  from  the  argument  whether  more  than  a  reason- 
neoeaaity  of  hia  situation  just  as  in  the  able  value  could  be  recovered.  Hick- 
case  of  a  lunatic.  In  other  words,  he  is  man  v.  McDonald,  164  la.  60,  14S 
liable  to  pay  only  what  the  nccesaariea  N.  W.  322. 

were  reasonably  worth,  and  not  what  See  also  Guthrie  c  Moms,  22  Ark. 

he  may  improvidently  have  agreed  to  411;  Cooper  v.  State,  37  Ark.  421; 

pay  for  them."    Trainer  v.  Trumb^  Earle  v.  Reed,  10  Mete.  387;  Duboae 

141  Mass.  Sir,  530,  6  N.  E.  761;  Eyer  t>.  Wheddon,  4  McCord,  221;  Hainea' 

V.  Hyatt,  3  Cranch  0.  G.  276;  Gregory  Adm.  t>.  Tarrant,  2  Hill  (S.  C),  400; 

■>.  Lee,  64  Conn.  407,  30  Atl.  53,  26  Aakey  v.  Williams,  74  Tex.  2B4,  11 
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liable  even  though  he  was  too  young  to  imd««tand  the  bai^Eam 
into  which  he  entered;  **  and  even  though  declared  by  statute 
incapable  of  making  a  valid  contract  of  any  nature; "  he  is 
not  liable  upon  an  executoiy  contract  to  buy  necessaries.** 
It  would  seem  logically  to  follow  that  even  though  a  contract 
for  necessaries  is  raecuted  on  both  sides,  the  infant  might 
rescind  and  recover  for  any  excess  above  a  reasonable  value 
paid  by  him."  It  has  been  urged  in  opposition  to  the  theory 
that  the  infant's  obligation  is  quaEd-contractual  t^t  so  to 
hold  involves  the  consequence  that  the  infant  must  lose  the 
benefit  of  a  favorable  bargain  if  the  agreed  price  was  less 
than  the  real  value."  This  objection  is  without  force,  however. 
It  assumes  that  when  it  is  said  that  an  infant's  obligation 
to  pay  for  necessaries  is  quasi-contractual  that  the  bargun 
which  the  parties  actually  made  is  void.  But  imless  made  so 
by  statute  such  is  not  the  case.  The  bargun  ia  voidable  and 
that  only  by  the  infant.    If  the  infant  elect  to  stand  by  the 

McCoDDdl,  7S  N.  H.  386, 


8.  W.  1101,  £  L.  R.  A.  176;  Bindley 
v.  Pratt,  23  Vt.  378.  In  the  cases 
dted  IB  this  parngnph  it  wne  held  that 
wbere  an  infant  gives  A  iK>t«  tor  necee- 
Buies,  he  is  liable  on  the  note,  but  the 
tecovery  will  be  reduced  to  the  amount 
the  neceaaaries  were  actually  worth. 
Other  juriadictionB  hold  that  an  infant 
is  not  Uable  on  a  bill,  note,  or  boikd,  as 
nich,  whatever  the  consideiation.  £e 
SoltykoEF,  [18S1]  1.  Q.  B  413;  Morton  v. 
Steward,  6  HI.  App.  533;  Henderson 
s.  Fox,  5  Ind.  489;  AyeiB  v.  Bums,  87 
Ind.  245,  44  Am.  Rep.  759;  Beeler 
t.  Young,  1  Bibb,  519;  M'CriUiB  ». 
How,  3  N.  H.  34S;  Fenton  v.  White, 
1  Southard,  111;  Swasey  v.  Vander- 
heyden,  10  Johns.  33;  Bouchell  t>. 
Clarey,  3  Brev.  194;  McMinn  e.  Rich- 
monds,  6  Ywg.  9. 
"Hymao    o.    Cain,    3    Jones     h. 

in. 

"  N.  H.  Pub.  St.  (1901),  c.  177,  i  26, 
flo  enacta  as  to  persons  imdo-  guardian- 
ship, but  a. minor  under  guardianship 
was  nevertheless  held  liable  for  ueces- 
■afies  furnished   herself   and   infant. 


McConnell  r. 
74  Atl.  875. 

"Gr^ory  i;.  Lee,  64  Conn.  407,  30 
Atl.  53,  25  L.  R.  A.  618;  Wallin  t>. 
Highland  Park  Co.,  127  Iowa,  131; 
Wells  V.  Hardy,  21  Tea.  Civ.  App.  454, 
51  S.  W.  503;  Pool  v.  Pratt,  1  D.  Chip, 
252,  254;  Jonee  v.  Valentines'  School, 
122  Wis.  318,  99  N.  W.  10*3;  Interna- 
tional Textbook  Co.  0.  McKone,  133 
Wis.  200,  113  N.  W.  483.  V  the  con- 
tract is  in  part  executed,  the  infant 
is  liable  for  the  value  only  of  that  part. 
Gregory  v.  Lee,  64  Conn.  407,  30  Atl. 
63,  25  L.  R.  A.  618. 

"  It  has  been  held,  however,  that 
where  an  infant  bargained  to  give  his 
services  for  support  and  schooling, 
the  infant  could  not  recdver  for  serv- 
ices rendered  even  though  he  offered 
to  deduct  the  value  of  the  considera- 
tion which  he  had  received.  Wilhelm 
V.  Hardman,  13  Md.  140.  See  also 
Starke  v.  Storm's  Ei.,  115  Va.  651,  79 
S.  E.  1057. 

MAskey  ■>.  Williams,  74  Tex.  294, 

11  S.  W.  1101,  5  L.  R.  A.  176.    See 

Soles,  f  122. 
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contract  he  may  do  so  as  well  where  necessaries  are  the  subject 
of  the  contract  as  where  they  are  not."  What  is  meant  by 
saying  ihe  Infant  is  liable  only  quasi-contractually  for  neces- 
saries is  that  he  may  avoid  his  contracts  to  pay  for  necessaries 
just  as  he  may  other  ccmtracte,  but  that  if  he  does  so  a  liability 
will  be  imposed  upon  him  by  the  law  which  he  cannot  avoid. 
It  b  essential  to  recovery  that  necessaries  shall  have  been 
furnished  on  the  credit  of  the  infant.  If  furnished  on  the 
credit  of  his  parent  or  guardian,  he  is  not  liable." 

§  ail.  What  are  necessaries. 

It  depends  upon  the  facts  in  each  case  whether  goods  or 
services  contracted  for  by  an  infant  are  necessary.  Illustrations 
may  be  given  of  what  kinds  of  goods  have  been  held  necessary 
or  the  reverse,  but  it  should  be  remarked  that  the  same  thing 
may  be  necessary  to  one  person  under  certain  circumstances 
and  imnecessary  to  another  person  under  other  circumstances.^ 
Necessaries  seem  to  be  limited  by  the  courts  as  closely  as 
possible,  and  generally  come  under  the  heads  of  food,^  or 
clothing  *  of  a  reasonable  kind,  purchased  tar  the  use  of  the 
infant  himself  or  of  his  family.'  In  Enghmd  the  law  seems  less 
strict  than  in  the  United  States.  Jewelry  to  present  to  the 
betrothed  of  a  wealthy  infant,*"  a  watch,^  a  horse,'  a  racing 
bicycle,*  have  all  been  held  or  said,  in  England,  to  be  necee- 

•^Holt    D.    Ward    Clarendeiu,    2  Price  c,  Sandeni,  60  lod.  310^  314; 

Strange,  937;  AtweU  o.  Jenkins,  163  Hiveta  v  Gw^g,  6  Rich.  Eq.  274,  278. 

Mass.  362,  40  N.  E.  178,  28  L.  R.  A.  >  Bunea  v.  Tbye,  13  Q.  B.  D.  410; 

094,  47  Am.  St.  Hep.  463;  Union  Life  Anderson  v.  Sniith,  33  Md.  465;  Lynch 

Ina.  Co.  V.  HiUiard,  63  Ohio  St.  478,  v.  Johnaon,  109  Mich.  640,  87  N.  W. 

491,  69  N.  E.  230, 81  Am.  St.  Rep.  644;  908;  Gay  k.  BaUou,  i  Wend.  403,  21 

O'Rourke  v.  John  Hancock  Ins.  Co.,  Am.  Dec.  1S8. 

23  R.  I.  457,  462,  50  Atl.  S34,  57  L.  R.  >  Cantine  v.  PhiUipe,  5  Hair.  (Del.) 

A.  406,  01  Am.  St.  Rep.  643.  428;  Anderson  o.  Smith,  33  Md.  465; 

"  Nicholson  v.  Wilborn,  13  Ga.  467;  Chapman  v.  Hughes,  61  Miss.  330. 

Hoytp.  Casey,  114  Mass.  397,  19  Am.  '"  Jenner  e.  Walker,  19  L.  T.  (N.S.) 

Rep.  371.    See  discussion  of  a  simiUr  398.    But  see  Hewlinga  v.  Graham,  84 

question  in  regard  to  married  women,  L.  T.  497. 

infra,  5270.  *Baniea  p.  Toye,  13  Q.  B.  D.  41{^ 

"Epperson  o.  Nugent,  S7  Miss.  45,  414;  Peters  v.  Fleming,  6  M.  A  W.  42. 

47,  34  Am.  Rep.  434;  Rivers  t>.  Gregg,  •  Hart  v.  Prater,  1  Jur.  623. 

5  Rich.  Eq.  274, 278.  •  Qyde  Cycle  Co.  u.  Hargreavw,  78 

'  Barnes  i^.  Barnes,  60  Conn.  572;  L.  T.  296. 
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saries  under  epecial  circumstaQCes.  It  may  be  doubted  if 
American  judges  would  generally  accept  these  results,^  though 
it  should  be  noticed  that  the  American  Utiifonn  Sales  Act 
follo\ra  the  English  Sale  of  Goods  Act  in  its  language  and 
certainly  recognizes  that  things  may  be  regarded  as  necessary 
for  the  child  of  wealthy  puiente  which  would  not  be  for 
others.^  Services  of  a  physician  or  dentist  are  recognized  to 
be  necessary^*  and  it  may  be  safely  assumed  that  medicine 
is  also  in  proper  cases  ">  as  are  funeral  expenses  of  an  infant's 
deceased  husband. ^^  It  is  not  likely  that,  because  a  physician 
recommended  horseback  exercise,  most  Ammcan  courts  would 
hold,  as  an  English  court  has  done,  that  a  horse  thereby 
might  become  necessary  in  the  legal  sense.'^  Lodging  is 
necessary."  And  since  board  and  lodging  are  necessaries,  an 
infant's  agreement  to  work  in  return  for  them,  if  reasonable, 
cannot  be  rescinded  by  him  after  it  is  executed."  Coke  stated 
tliat  an  infant  binds  himself  to  pay  "fra-  his  teachii^  and 
mstruction,"  "  and  a  rudimentary  education  is  clearly  within 
the  list  of  necessaries,"'  "  as  is  training  for  a  trade;  "  but  a 

'  See  the  following  section.  "  Qntpry  b.  Lee,  64  Conn.  407,  30 

•  Unifoim  StJee  Act,  Sea.  2,  "  Necee-  Atl.  53,  25  L.  R.  A.  618;  Price  v.  Son- 

aariee  in  this  section  means  goods  auit-  ders,   60  Ind.   310,   314;  WatsCHi  v. 

able  for  the  condition  in  life  of  such  Cross,  2  Duv.  147;  Rivers  v.  Qregg, 

infant  or  other  person,  and  to  his  ac-  6  Rich.  Bq.  274,  278. 

tual  raquirementa  at  the  time  of  de-  "  Jamea  v.  Gilten,  3  Ind.  App.  472, 

lireiy."    Hie  Btntee  where  this  stat-  30  N.  E.  7;  Stone  v.  Dennison,  13  Pick, 

ute  is  in  force  are  enumerated,  it^ra,  1,  23  Am.  Dec  6S4;  Squire  b.  Hyd- 

{S06.  M,  g  Mich.  274;  Onnsby  v.  Rhoadea, 

•See  Strong  v.  Foote,  42  Conn.  203;  59  Vt.  505,  10  Atl.  722;  </.  Breed  v. 

McLean  d.  Jackaon,   12  Qa.  App.  51,  Judd,  1  Gray,  455;  Spicer  n.  Earl,  41 

76  a.  E.  702;  Price  v.  Sandera,  60  Ind.  Mich.  101, 1  N.  W.  023.  See  Genereux 

310,  314.    See  also  Williams  v.  Bon-  f.  Sibley,  IS  R.  I.  43,  25  Atl.  345. 

ner,  70  Miss.  664,  31  So.  207;  Potter  "  Co.  Litt.  172  a.    See  also  RoUe'a 

B.  TlioinBa,  164  N.  Y.  S.  923.  Abr,  Enfanls  (c),  pi.  10. 

"Glover  v.  Ott,   1   McCord,   572.  "•"  See  coses  in  the  follomng  notes. 

In  Co.  Lit.  172  a,  "twceeearypbysicke"  Likewise  a  board  bill  contracted  by  an 

IB  included  among  the  things  for  which  infant  to  enable  liim  to  attend  school 

an  infant  may  bind  himself.  was  enforced  in  Ki^re  v.  Rich,  83  Me. 

"  Chappie  0.  Cooper,  13  M.  &  W.  805,  22  Atl.  176,  12  L.  R,  A.  859,  23 

252.  Am.  St.  Rep.  780. 

'» Hart  V.  Prater,  1  Jur.  623.  See  "  Cooper  v.  Simmons,  7  H.  A  N. 
also  Clowes  v.  Brooke,  2  Strange,  1 101.  707.  See  Mauldin  v.  Southern  Short- 
See,  however,  Aaron  v.  Earley,  6  Rich.  huid  University,  126  Ga.  681,  55  S.  E. 
L.  26.    Cf.  cases  cited  infra,  n.  35.  922,  where  the  court  held  whether  a 
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higher  educaUon  in  college,"  or  for  a  profession,*"  or  a  five- 
3rear-course  of  instruction  at  a  corrrespondsaoe  school "  has 
been  held  not  to  be.  In  regard  to  tUl  fonns  of  education, 
however,  except  the  most  rudimentary,  the  question  must 
depend  upon  the  infant's  dreunistanoee  and  station  in  life  " 
Whether  the  nature  of  a  contract  is  such  that  it  can,  under 
any  circumstances,  be  regarded  as  a  contract  for  necessaries, 
is  a  question  of  law;  **  but  if  tiie  court  decides  that  under 
some  circumstances  such  a  cimtract  mig^t  be  for  necessariee, 
it  then  becomes  a  question  of  fact  for  the  jury  whether  it 
was  ao  in  the  particular  case.*^ 

§  34S.  What  are  not  necessaries. 

Under  ordinary  circumstances  the  purchase  of  a  house 
u  not  necessary,**  nor  work  and  materials  for  the  building 
of  a  house,**  nor  fire  insurance,*'  nor  life  insurance."    Clothing 

"course  in  stenogr^hy  coating  S35 
waa  aeeeeeaxj  for  a.  girl  of  seventeen 
jtmib"  would  dqiend  en1ii«ly  upon 
that  particulaz  infant's  condition  in 
life  which  her  previous  education  and 
attainments  had  prepared  or  fitted 
her  to  occupy. 

"Middlebury  College  ■>.  Chandler, 
16  Vt.  683,  42  Am.  Doc.  637;  Gayle  b. 
Hayea'  Adm.,  79  Va.  542. 

•Turner  o.  Gaither,  83  N.  C.  367, 
31  Am.  Rep.  674;  BoucheU  i>.  Clary, 
3  firer.   194. 

*'  Intemationsl  Text  Book  Co.  v. 
ConneUy,  206  N.  Y.  188,  99  N.  £.  722, 
42L.  R.  A.  (N.  8.)  1116.  In  this  case 
the  infant  was  under  the  care  of  a 
guardian  able  and  willing  to  supply 
him  with  support  and  training  suita- 
ble to  bis  oondition. 

"  Peters  v.  Fleming,  6  M.  A  W.  42; 
Mauldin  c.  Southern  Shorthand  Uni- 
Tersity,  126  Ga.  681,  66  S.  E.  922. 

»  McKanna  v.  Merry,  61  HI.  177; 
Oarr  v.  Haskett,  86  Ind.  373;  Merriam 
p.  Cunnin^iam,  11  Cuob.  40;  Lynch 
V,  Johnson,  109  Mich.  640,  «7  N.  W. 
908;  Deodl  v.  Lewentiial,  67  Miss.  331, 
34  Am.  B^).  449;  Ghmr  v.  Ott,  1  Me- 
Cord,672. 


MiUv,  1  M.  A  S.  738; 
Pat«n  V.  neminK  6  M.  ft  W.  42; 
Mauldin  v.  Southern  Shorthaod  Uni- 
v«nity,  126  Oa.  681,  6S  S.  B.  922; 
Meniam  v.  Cunnin^iain,  1 1  Cush.  40; 
Lynch  t>.  JohnM»,  109  hfioh.  640,  67 
N.  W.  908;  Deoell  x.  Lewmthal,  57 
Miss.  331,  34  Am.  Rep.  449;  Cobb^ 
t>.  Buchanan,  48  Nd>.  391,  67  N.  W. 
176. 

HThis  is  dear  from  the  fact  that 
r^Mtin  on  a  house  bdtmging  to  an  in- 
fant, though  eHsential  to  the  preserva- 
tion of  the  [soperty,  have  been  hdd 
not  neoeesaiy.  Tupper  «.  Cadwdl, 
12  Mete.  5S9,  46  Am.  Deo.  704;  Wal- 
lis  «.  Bardwell,  126  Maaa.  306;  West 
V.  Gregg's  Adm.,  1  Grant,  63.  Aitd 
see  the  following  note. 

■*  Price '  v.  Sanders,  60  Ind.  310, 
314;  Frioe  v.  Jennin^  62  Ind.  Ill; 
W<»naok  ■>.  Loot,  11  Ky.  L.  Rep.  6, 
11  8.  W.  438;  Hoistmeyer  r.  Connora, 
S6  Mo.  App.  116;  Allen  o.  I^rdner,  7S 
Hun,  603;  Freeman  t>.  Bridger,  4 
Jones  L.  1;  PhilUps  v.  lioyd,  IS  B.  L 
99,  25  Att.  909. 

"  New  Hampshire  Fin  Ins.  Co,  v. 
NoyM,  32  N.  H.  34fi. 

Prudential  Ins.  Co., 
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(tf  unusual  el^ance  is  clearly  not  essential;  **  nor  is  jewelry,*" 
but  exertional  clothing  may  be  treated  as  necessary  on 
the  marriage  of  an  infant."  Such  food  as  confectionery  and 
fruit,"  hquors  "  and  tobacco  "  obviously  are  not  necessaries, 
nor  ia  a  horse,**  a  carriage,*"  a  bicycle,"  or,  ordinarily,  travel- 


"The  law  does  not  contemplate  that  a  minor  shall  open 
a  shop  and  become  a  trader,  or  the  proprietor  of  a  business 
idiich  involves  the  making  of  a  variety  of  contracts."  There- 
fore, articles  essential  for  the  conduct  of  a  business  in  which 
HtB  infant  is  engaged  are  not  necessaries,**  but  the  judge 
from  whom  the  preceding  words  are  quoted  adds,  "If  they 
had  been  hand  tools  to  a  reasonable  amount,  such  as  are 
ordinarily  provided  by  a  joumejonan,  and  necessary  for  use 
in  his  trade  or  business,  the  case  would  be  different."  *" 


184  Maas.  348,  OB  N.  E.  673, 03  L.  R.  A. 
741,  100  Am.  St.  Rep.  fi60. 

"Makardl  v.  Baobdw,  Oo.  Elis. 
Ji83;  Lefils  v.  Sugg,  15  Aik.  137;  Gttyle 
V.  Hf^ee'  Adm.,  79  Va.  542,  647. 

"Ryder  v.  Wombwdl,  L.  R.  Es. 
32. 

"Our  0.  Haakett,  86  Ind.  373; 
SanM  P.  S^ocktoEt,  14  B.  Mon.  232^ 
Jordui  V.  Coffield,  70  N.  C.  110,  113. 

"Brooker  5.  Hoott,  11  M.  &  W.  67. 
Compaie  Wharbm  0.  Maekotiie,  5 
Q.  B.  606. 

"  GloTW  e.  Ott,  1  McCord,  572. 

■*&7snt  0.  RiohardsMi,  L.  E.  3  Bs. 
93,  note. 

>*Bm1w  0.  Young,  1  Bibb,  519; 
Gayle0.  Hayee'  Adm.,  79  Va.  542,  £47; 
Skrine  0.  Gordon,  9  li.  R«p.  C.  L.  479. 
Compare  eaaes  cited  in  the  preceding 
wctitHi. 

"  Howard  p.  Simpkins,  70  Qa.  322; 
Heffinglon  s.  Jaokwn,  43  Tax.  Civ. 
App.  660,  96  S.  W.  108. 

"  Pyne  v.  Wood,  145  Maas.  558,  14 
N.  E.  776;  Gillifl  v.  Goodwin,  180 
Man.  140,  61  N.  E.  813,  01  Am.  SL 
Sep.  265;  Rioe  e.  Butler,  160  N.  Y. 
678,  56  NT.  E.  275,  47  L.  R.  A.  303,  73 
Am.  St.  Rep.  703.    Otherwise  in  Kng- 


land.  Clyde  Cycle  Co.  0.  Bargreavee, 
78  L.  T.  296. 

"McKanna  0.  Merry,  01  HI.  177. 
See  Breed  v.  Judd,  1  Gray,  456,  468. 

"Ryan  t>.  Smitli,  165  Maaa.  303, 
43  N.  B.  109.  To  the  game  effect  oee 
Whittingham  0.  Hill,  Cro.  Jao.  4H; 
Dilk  0.  K^ghley,  2  Eep.  480;  Saogn 
0.  Hibbard,  104  Fed.  465,  43  C.  C. 
A.  635;  Lein  0.  Centaur  Motor  Co., 
194  111.  App.  609;  House  v.  Aleican- 
der,  105  lod.  109,  4  N.  E.  891,  55  Am. 
Rep.  189;  Decell  o.  Lewenthal,  67 
Miss.  331,  34  Am.  Rep.  449;  Rfun- 
water  0.  Durham,  2  Nott  A  McC.  524, 
10  Am.  Deo.  637;  Chabot  0.  Faulhua, 
32  R.  I.  471,  79  Atl.  1103;  Wallace  0. 
Leroy,  57  W.  Va.  263, 110  Am.  St.  Rep. 
777,  50  S.  E.  243.  See  also  Corault  0. 
Nerilt,  157  Wis.  113,  146  N.  W.  1116, 
61  L.  IL  A.  {N.  S.)  1092.  But  other- 
wise under  the  statutes  of  stnne  States. 
Ullmer  0.  Fitzgerald,  106  Ga.  816,  32 
S.  E.  869;  Jimmereon  v.  I^wrenoe,  112 
Ga.  340,  37  S.  E.  371;  Be  Brice,  93 
Fed.  Kbp.  942  (Iowa).  Aad  see  Hall  0. 
Butterfield,  69  N.  H.  354,  47  Am.  Rep. 
200. 

"  Ryan  0.  Smith,  166  Moss.  303,  43 
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There  has  been  considerable  litigation  ufion  the  question 
whether  a  contract  by  an  infant  for  legal  services  is  a  contract 
for  necessaries.  It  has  generally  been  held  that  Buch  services 
rendered  in  protection  of  ordinary  rights  of  property  are  not 
necessaries.*'  as  a  guardian  should  be  appointed  to  take  charge 
of  such  matters.  But  payment  for  legal  services  rendered  for 
an  infant's  personal  relief  or  protection  is  recoverable;  as  for 
defendii^  him  agiunst  a  chai^  of  crime/^  or  for  bringing  an 
action  for  a  tort  to  the  person/'  or  for  obtaining  his  discharge 
from  imprisonment.**  And  v/h&e  an  attorney  is  employed 
by  a  guardian  or  guardian  cid  litem  to  protect  the  infant's 
property  his  "estate  may  be  made  liable  for  &  reasonable 
attorney's  fee,  if  the  services  rendered  were  for  the  manifest 
benefit  of  the  infant,  and  necessary  for  the  protection  of 
valuable  rights  belonpng  to  him."  *' 

§  243.  Money  advanced  for  the  purchase  of  necessaries. 

It  was  ruled  by  Buller,  J.,  at  Nisi  Prius  in  1783  that  money 
lent,  though  lent  for  the  express  purpose  of  enabling  an  infant 
to  purchase  necessaries,  and  actually  expended  in  accordance 

"  McIbo&c  v.  Adams,  190  Man.  117,  (N.  8.)  563,  a  charge  tor  the  BerricM  of 
76  N.  E.  654,  112  Am.  St.  Rep.  321;  a  solicitor  who  prepared  a  married  Bet- 
Dillon  V.  Bowles,  77  Mo.  603;  Houck  v.  tlement  for  an  infaDt  was  held  ncaver- 
Bridwell,  28  Mo.  App.  644;  Englebert  able. 

V.  Troiell,  40  Neb.  195,  68  N.  W.  852,  "  Barker  v.  Hjbbaid,  64  N.  H.  539, 

26  L  R.  A.  177,  42  Am.  St.  Rep.  665;  20  Am.  Rep.  160;  Askey  i,.  Williaiiui, 

Cobbey  ir.  Buchaaon,  48  Neb.  391,  67  74  Tex.  294,  U  3.  W.  1101,  5  L.  R.  A. 

N.  W.  176;  PhdpB  V.  Woroeato-,  11  17fl. 

N.  H.   51;   New  Hampahire  Mutual  "Munson  p.  Washbaud,  31  Conn. 

P^re  Ins.  Co.  v.  Noyee,  32  N.  H.  345;  303,  S3  Am.  Dee.  151;  Hickman  v.  Mo 

Barker  v.  Hibbard,  54  N.  H.  539,  20  Donald,  164  la.  GO,  145  N.  W.  322; 

Am.  Rep.  160;  Watte  p.  Houston  (Okl.),  Grafts  ir.  Carr,  24  R.  I.  397,  63  AtL 

166  Pac.  128;  Thrall  v.  Wright,  38  Vt.  275,  80  L.  R.  A.  128,  96  Am.  St.  Rep. 

494.    But  some  deciaiona  hoki  that  aer-  721;  Ex  parte  Smithson,  lOS  Tom.  443, 

vices  reasonably  required  for  the  de-  67  S.  W.  864;  Hanlon  p.  Wheeler  (Tex. 

fence  of  [xvperty  rights  are  neceasahea.  Civ.  App.},  45  S.  W.  821.    Cf.  Phelps 

Sutton  V.  Hmnzle,  84  Kans.  756,  115  v.  Worceeter,  11  N.  H.  51;  ThnOl  v. 

Pac.  560,  34  L.  R.  A.  (N.  S.)  238;  Wright,  38  Vt.  494. 

Slusher  v.   Weller,    151   Ky.   203,    151  "People  v.  Mullin,  25  Wend.  698. 

S.  W.  684;  Nagel  v.  Schilling,  14  Mo.  "  Owena   i>.    GuQther,    75   Ark.   37, 

App.  576;  Searcy  v.  Hunter,  81  Tex.  40,  86  S.  W.  851,  citing:— Munson  ». 

644,  17  8.  W.  372,  26  Am.  St.  Rep.  837.  Washband,  31  Conn.  303,  83  Am.  Dec 

And  in  Helps  v.  Clayton,  17  C.  B.  151;  Epperson  v.  Nugent,  57  Miss.  45, 
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with  this  purpose  cannot  be  recovered,^  "as  the  plaintiff 
thereby  put  it  in  the  defendant's  power  to  misapply  the 
money."  The  siame  rule  has  been  stated  in  a  few  cases  in 
this  counlay.*'  There  are  also  early  English  cases  touching 
the  Doatter  but  these,  tiiot^  cited  by  the  American  decisions, 
fully  involve  ihe  point  in  one  instance  only,  and  in  that  single 
instance  the  decision  is  contrary  to  the  rule  for  which  the 
case  is  cited.*^    If  the  question  arose  in  eqxiity,  it  was  early 


34  Am.  Rep.  434;  Jones  v.  Yore,  142 

Mo.  38,  43  8.  W.  384;  Barker  v.  ffib- 

bard,  54  N.  H.  539,  20  Am.  Rep.  160. 

Mprobart  v.  EiKnitb,  2  Eep.  472, 

"Lein  r.  CenUur  Motor  Co.,  194 
HL  App.  BOS;  Beeler  n.  Youn^  1  Bibb, 
619,  521;  Swift  v.  Benaelt,  10  Cuah. 
436,  438;  Bradley  o.  Pntt,  23  Vt.  378, 
386.  But  aee  RandaU  v.  Sweet,  1 
Denio,  460,  461. 

*  The  early  dedaionB  are  Bearaby 
and  CuBtx'a  Case,  Godb.  219;  Daiby 
r.  Boudier,  1  Salk.  279;  Eorle  v. 
Peale,  1  Salk.  386;  Ellis  v.  Ellis,  3 
Salk.  197.  In  Rearaby  and  Cuffer's 
Case,  &  prohibition  was  granted  pro- 
hibiting the  Court  of  Requesta  from 
entertaining  a  suit  for  money  which 
the  plaintiff  had  laid  out  for  neoea- 
aaries  for  the  defendant,  "  because 
aa  it  was  eaid  he  mi^t  have  an  ac- 
tion of  ddbt  at  the  common  law,  upon 
the  contract  for  the  same,  because 
■they  woe  things  for  his  neoeasary 
livelihood  and  maintenance."  In 
Darby  c.  Boucher  the  case  was  thus 
put:  "One  loids  an  infant  mcmey, 
who  anploys  it  in  pfQdng  Sot  neces- 
aariea,  whether  in  that  case  the  in- 
fant be  liable,  and  it  was  held  clearly 
by  the  Chief  Justice  that  the  infant 
is  not  h^e,  for  it  is  upon  the  lending 
that  the  contract  must  arise,  and  after 
that  time  there  could  be  no  contract 
ntiaed  to  bind  the  infant,  because 
after  that  he  mi^t  wast«  the  money, 
and  the  infant's  applying  it  afterward 
for  necenaries  will  not  by  matter  ex 


potl  fado  entitle  the  plaintiff  to  an  ao- 
tjon."  It  is  to  be  noticed  that  it  is  not 
stated  in  this  case  that  the  money 
was  loit  for  the  purpose  of  buying 
necessaries.  In  Earle  i>.  Petde  a  r^>- 
licaljon  to  a  plea  of  infancy  that  the 
money  was  lent  for  neceaaaries  was 
held  bad.  The  court  aaid:  "He  may 
buy  necessaries,  but  he  cannot  borrow 
money  to  buy,  for  he  may  misapply 
the  money,  and,  therefore,  the  law 
will  not  trust  him  but  at  the  peril  of 
the  lender  who  must  lay  it  out  for  him, 
or  see  it  laid  out,  and  then  it  is  his  i^o- 
viding,  and  his  laying  out  so  much 
money  for  necesaries  for  him."  In  this 
case  the  question  which  the  court  was 
primarily  considering  was  that  of  lia- 
bility for  money  lent  for  necessaries 
and  not  used  for  that  purpose — not 
that  of  liability  for  money  tioth  I«tt 
and  spent  for  neceesaries.  This  fur- 
ther appeals  from  another  report  of  the 
case  in  10  Mod.  67,  where  the  oourt 
aaya:  "In  thia  case  the  lending  for 
such  a  purpose  is  only  put  in  issue, 
which  mi^t  be  maintained  without 
showing  how  the  money  was  actually 
laid  out;  that  if  the  fact  was  bo,  the 
plaintiff  should  have  declared  f(» 
money  so  laid  out,  and  not  ao  lent." 
The  only  case  where  the  questitai  of 
money  both  lent  and  spent  for  neces- 
saries was  clearly  passed  upon  is  the 
last  of  those  cited  atwve,  Ellis  v.  Ellis. 
In  this  case  (also  reported  in  12  Mod. 
197,  Onnb.  482,  1  Ld.  Raym.  344) 
it  was  held  that  "an  infant  is  charge- 
able f(v  money  lent,  if  it  is  laid  out 
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settied  and  is  well  established  ihat  the  infant  is  liable.*  In 
jurisdictions,  therefore,  where  equitable  rules  are  applicable 
to  all  actions,  recovery  must  be  allowed. '^  Moreov^,  if 
a  surety  for  an  infant's  liability  for  necessaries  pays  the  claim, 
he  may  recover  &om  the  infant  what  he  has  paid,"  and 
similarly  the  infant  has  been  held  liable  for  money  paid  at 
his  request  to  satisfy  a  debt  for  necessaries.'*  Fiiudly,  if 
the  money  is  actually  applied  by  the  lender  himself  to  the 
purchase  of  necessaries  for  the  infant  it  is  well  settled  that 
the  infant  is  liable."  If,  therefore,  the  creditor  cannot  recover 
at  law  for  money  lent  to  an  infant  and  expended  by  him  for 
necessaries,  the  reason  must  be  purely  technical.  No  sotmd 
technical  reason  exists.  If  the  infant's  liabiHty  for  necessaries 
is  quasi-contractual  the  principles  governing  the  case  ought 
to  be  based  on  the  enrichment  of  the  infant  and  his  duty 
as  a  matter  of  justice  to  reimburse  the  person  to  whom  this 
enrichment  is  owing.  Judged  by  these  principles  there  is 
no  vahd  distinction  to  be  made  between  a  case  where  tiie 
creditor  bought  the  necessaries  for  the  infant  and  a  case 
where  he  allowed  the  infant  to  do  so  with  money  lent  for 
the  purpose.  The  same  result  follows  if  the  infant's  liability 
for  necrasaries  be  regarded  as  contractual.  Contracts  for 
necessaries  on  this  assiunption  diff^  from  other  contracts 

for  necsKories,  accordiog  to  im  d^ree,  Thurston  tr.   Nottingham   8oc.,    11003) 

but  all  that  is  at  the  peril  of  the  lender."  A.  C.  0;  Price  v.  Sutders,  60  Ind.  310; 

This  decision  was  decided  before  Eorle  Hiokmaa  v.  Hall's  Adm.,  S  Litt.  338^ 

V.  Pe«le,  though  the  report  of  it  in  Sal-  342;  Watson  v.  Croaa,  2  DuvsU,  147, 

keld's  and  Modem  Reporta  is  subae-  149;  Bradley  f.  Pratt,  23  Vt.  37^  386. 

quent,  but  there  is  nothing  iu  Earle  v.  See  also  Ostrander  v.  Quin,  84  Miss. 

Peale  which  can  be  regarded  as  over-  230,  36  So.  257,  105  Am.  St.  Rep.  426. 

ruling  EUia   v.  Ellis.    Theie  are  no  » Price  n.  Sandera,  SO  Ind.  310. 

recent  I'^gligt'  decisions  on  the  point  "  Conn   v.  Cobum,  7   N.  H.  36S, 

in  oourts  of  law.    In  Batemaa  v.  King-  28  Am.  Dec.  746;  Haines'  Adm.   v. 

ston,  6  L.  R.  Ir.  32S,  the  lender  was  Tarrant,   2   Hill    (8.    C),   400.     See 

not  allowed  to  reoovo'  on  an  interest-  also  Ayers  v.  Bums,  S7  Ind.  245,  248, 

bearing  note  thoi^  the  money  had  249,  44  Am.  R^.  759;  Dial  v.  Wood,  9 

been  e:q>ended  by  the  infant  for  neceo-  Baxt.  296. 

nriee,    but   the   difficulty    the   court  "Randall  v.  Sweet,  1  Denio,  460; 

found  waa  to  allow  recovery  on  an  in-  Equitable  Ttvat  Co.  v.  Moas,  149  N.  Y. 

(a«8t-bearii^  note,  irrespective  of  what  App.  Div.  615, 134  N.  Y.  S.  S33. 

tiie  consideration  for  it  was.    See  Re  **  See  cases  fupro,  and  Clarke  tr.  Lee- 

Soltykoff,  [1801]  1  Q.  B.  413.  lie,  S  &p.  28;  Be  OabboD,  (10011  3 

«•  Mariow  «.  Pitfield,  1  P.  Wms.  558;  Ch.  465. 
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on^  in  tliis  t^t  they  cannot  be  avoided,  and  the  reason 
fra*  not  allowii^  them  to  be  avoided  is  because  it  is  essential 
for  the  infant's  welfare  that  he  have  power  to  bind  himself, 
since  otherwise,  if  without  money,  he  might  be  deprived  of 
the  necessaries  of  life.  This  reason  applies  to  the  case  of 
money  lent  and  used  for  necessaries  as  fully  as  to  anything 
else.  Frequently  an  infant  can  get  no  credit  for  necessaries, 
but  can  borrow  money  from  a  friend  wherewith  to  buy  them. 
It  is  a  harsh  rule  which  compels  the  lender,  who  resides  perhaps 
at  a  distance,  to  supervise  the  espenditiu^  on  penalty  of  forfeifr- 
iDg  hifi  claim,  even  though  the  infant  keeps  his  word  and  buys 
only  necessaries.  The  reasoning  suggested  in  some  of  the  old 
cases  that  the  contract  must  be  either  valid  or  invalid  when 
made  uid  that  as  the  infant  might  misapply  the  money  the 
contract  could  not  be  good,  goes  on  the  assujnption,  which 
cumot  now  be  maintained,  that  the  contracts  of  an  infant 
if  not  for  necessaries  are  void,  for  there  k  no  reastm  why  a 
contract  voidable  when  made — ^tiiat  is  before  the  money  is 
spent  for  necessaries — should  not  cease  to  be  voidable  later, 
when  the  money  is  so  expended,  or  that  a  quaa-contractual 
liability  should  not  then  arise.**  In  a  Tennessee  case  *'  it 
was  held  that  a  claim  for  payment  for  a  telegram  sent  by 
an  infant  in  destitute  circumstances  to  his  parents  for  money 
was  a  claim  for  necessaries.  This  can  hardly  be  supported 
unless  it  is  admitted  that  money  sent  to  relieve  his  destitu- 
tion would  be  a  necessary.  It  may  be  added  that  any  "remedy 
by  subrogation,  besides  being  fictitious  and  circuitous,  has 
two  defects.  If  the  borrower  pays  cash  for  his  necessaries, 
no  debt  arises  to  which  the  lender  can  be  subrogated;  yet 
surely  he  is  just  as  worthy  of  relief.  If  the  borrower  becomes 
insolvent,  and  the  lender  happens  to  be  subrogated  to  the  rights 
of  secured  creditors,  he  receives  a  wholly  undeserved  priority. ' ' " 

"The  further  letuon  suugeeted  by  ment  o!  the  rule  in  other  terms,  for 
Itedfield,  J.,  in  Bndley  e>.  Pntt,  23  why  should  Aich  privity  be  necessary? 
Vt.  378,  386,  and  adopted  in  the  note  There  is  no  rule  and  no  analogy  in  the 
to  Cksig  o.  Van  Bebber,  iS  Am.  St.  law  that  makes  it  requisite  for  the  en- 
Rep.  668,  that  the  di£Bculty  is  want  of  forcement  of  a  right  against  the  loianL 
pcivi^  between  the  Imder  luid  the  one  "  Weatera  Union  Tel.  Co.  d.  Oreer, 
who  middies  the  necenaries,  ia  in  116  Tenn.  363,  89  S.  W.  327. 
mUty  DO  reason  but  merely  a  state-  "  See  25  Harv.  L.  Rev.  726,  dting 
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§  244.  Previotis  supply. 

What  are  necessaries  is  determined  not  simply  by  the 
nature  of  the  thii^,  but  by  the  need  of  that  thu^  at  that 
time  by  the  particular  infant  in  question.  Accordii^y  if 
an  infant  is  already  supphed  either  by  his  guardian  or  by 
previous  purchases,  with  sufficient  food,  clothing,  or  other 
necessaries,  no  furth^  purchase  on  credit  of  articles  of  the 
same  kind  can  bind  him."  Therefore,  whether  a  minor  is 
living  with  a  parent  or  guardian  who  is  capable  of  supplying 
him  with  necessaries  is  a  fact  vital  for  determining  whether 
a  particular  contract  made  by  him  is  for  necessaries.  The 
presiimption  is  that  tiie  infant's  wants  are  sufficiently  met, 
and  the  court  will  not  substitute  the  judgment  of  a  jury  for 
that  of  a  parent  or  guardian  imless  the  discretion  of  the  latter 
has  clearly  been  abused."  Moreover,  if  necessaries  are  fur- 
nished an  infant  when  he  is  Uving  with  a  parent  or  guardian 
the  legal  inference,  in  the  absence  of  evidence  to  the  con- 
trary, is  that  they  are  furnished,  on  the  credit  of  the  parent 
or  guardian,  not  of  the  infant.^* 

If  an  infant,  when  in  need,  purchases  more  of  the  re- 
quired goods  than  are  essential,  recovery  can  be  had  by  the 
s^er  for  only  so  much  as  were  actually  needed."  "It  is 
immaterial  whether  the  plaintiffs  did  or  did  not  know  of  the 

In  re  Wrexham,  M.  &  C.  Q.  Ry.  Co.,  v.  Casey,  114  Mass.  397,  19  Am.  Rep. 

[1899]  1  Ch.  440,  Bs  iUustrating  a  po«-  331;  Deoell  s.  LeweothBl,  S7  Min.  331, 

sible   undeserved  priority.  34  Am.  Rep.  449;  Perrin  v.  Wilaoa,  10 

"  BuT^iart  V.  Aiigemtein,  6  C.  ft  P.  Mo.  451;  International  Text  Book  Co. 

690;  FoBter  v.  Redgrave,  L.  R.  4  Ex.  v.  Connelly,  206  N.  y.  188;  99  N.  E. 

35,  note;  Barnes  c.  Toye,  13  Q.  B.  D.  722,  42  L.  R.  A.  (N.  S.)  lllS;  Guthrie 

410;  Johnatone  o.  M&rks,  19  Q.  B.  D.  n.   Muipliy,   4   Watts,   80;   Kraker  v. 

S09;  Gonboy  v.  Howe,  69  Conn,  lie,  Bynim,  13  Rich.  L.  163.    Tiua  prind- 

22  Atl.  35;  Pearson  v.  White,  13  Ga.  pie  is  said  not  to  be  affected  by  the 

App.  117,  78  8.  E.  864;  McKamia  e.  poverty  of  the  par^it  or  guardian. 

Meny,  61  EI.    177,    ISO;  Trainer  v.  Hoyt  c.  Casey,  114  Mass.  397,  but  this 

TrumbuU,  141  Mass.  527,  6  N.  E.  761;  cannot  be  true  in  on  extreme  case. 

Deceit  V.  Lewenthal,  57  Mfta.  331,  34  See  Trainer  v.  Trumbull,  141  Mass.  527, 

Am.  Rep.  449;  Perrin  v.  Wilson,  10  6  N.  E.  761. 
Mo.  451;  Nichol  v.  Steger,  6  Lea,  393.  "Hoyt  v.   Casey,    114  Mass.  397, 

"  B&tnbridge  d.  Pickaing,  2  W.  Bl.  19  Am.  Rep.  371. 
1325;  Mauldin  f.  Southern  Shorthand         •"  Nicholson  v.  Wilboni,  13  Ga.  467; 

University,  126  Ga.  681,  55  S.  E.  923;  Johnson  v.  Lines,  6  Watts  &  6.  Bit, 

McKanna  v.  Merry,  61  111.  177;  Hoyt  40  Am.  Deo.  542. 
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existiDg  supply,  just  as  it  is  immaterial  whether  they  did  or 
did  not  know  that  the  defendant  was  a  minor.""  It  has 
been  decided  in  England  "  that  an  infant  in  receipt  of  an 
income  sufficient  to  pay  for  all  necessaries  nevertheless  may 
bind  himself  by  a  purchase  on  credit;  but  the  contrary  has 
been  held  in  the  United  States."  It  would  seem  on  principle 
that  thot^  tiie  infant  if  he  had  previously  wasted  the  money 
could  buy  on  credit,  otherwise  he  oi^t  not  to  be  bound, 
for  his  power  to  bind  himself  should  be  limited  to  cases 
where  his  protection  requires  it.'*  If  it  appears  that  an  infant 
has  been  sufficiently  supphed  with  money  to  provide  himself 
with  necessaries  the  burden  should  be  upon  the  creditor  of 
producing  evidence  that  the  money  had  been  previously 
misapplied.'^  So  if  the  infant  is  living  with  his  parents  or 
guardian,  the  burdok  is  upon  the  creditor  to  prove  that  the 
infant  was  not  supplied  by  l^em.''  It  has  be^i  settled  that 
an  infant  is  not  bound  by  his  executory  promise  to  buy  neces- 
saries,*' but  it  has  not  been  decided  whether  in  case  of  a  sale 
where  title  has  passed  to  tiie  infant  but  the  goods  have  not 
been  delivered,  the  infant  may  repudiate  the  bargain.  It 
seems  reasonable  to  allow  this,  if  for  instance  he  ffiids  that 
he  no  longer  needs  the  goods.  Though  the  elements  of  contract- 
ual liability  exist,  the  unjust  enrichment  which  forms  the 
basis  of  quasi-contractual  liabiHty  does  not.  If  this  be  so 
the  time  when  the  infant  becomes  bound,  if  at  all,  is  when 
the  goods  are  dehvered.  For  this  reason  in  the  Uniform  Sales 
Act  the  moment  of  dehvery  is  the  time  considered  in  detei^ 
mining  whether  an  infant  has  a  previous  supply.** 


"Baraea  v.  Toy«,  13  Q.  B.  D.  410,  See  also  Nicholson  v.  Wdhom,  13  Oa. 

414;  Eline  v.  L'Amouieux,  2  Paige,  467. 

416, 22  Am.  Dec.  652;  Nichol  v.  Steger,  ••  Bainbridge  v.  Pickering,  2  W.  Bl. 

6  I««,  393.  1325;  Hoyt  v.  Caaey,  lU  Mass.  397, 

"Bur^iart    v.    Hall,   4    M.    &    W.  19  Am.   Rep.  371;   Perna  v.   WiIbod, 

727.  10  Mo.  4S1;  Freeman  v.  Bridger,   4 

"Brent  V.  Williams,  79  Miss.  355,  Jones  L.  1,  67  Am.  Deo.  258;  Connolly 

30  So.  713;  Rivon  p.  Qregg,  5  Rich.  n.  Hull,  3  McCord,  6,  15  Am.  Dec.  612. 

Sq.  274.  "See supra,  i2A0. 

"Riven   v.    Qregs,    6    Rich.    Eq.  "Sec.  2.    The  States  which  have  en- 

S74.  acted    this    statute    are    enumerated 

"Rivera  e.  QngS,  5  Rich.  Eq.  274.  infra,  J 506. 
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§  246.  False  represjentaticais  of  age. 

It  is  everywhere  agreed  that  the  fact  that  an  iufant  was  trad* 
ing  aa  ui  adiilt  or  otherwise  appeared  to  be  of  age,  and  that  the 
other  party  contracted  with  him  on  the  beUef  that  he  was 
an  adult,  does  not  affect  the  vahdity  of  the  transaction  or 
the  infant's  privilege  either  at  law  **  or  in  equity."  If  the 
infant  is  guilty  of  actual  misrepresentation  of  his  age,  the 
authorities  are  not  so  uniform  but  the  view  is  generally  accepted 
that  he  is  not  thereby  precluded  in  an  action  at  law  from  assert- 
ing with  its  ordinary  consequences  his  privilege  as  an  infant.^' 


"MiUw  V.  BUnkley,  38  L  T. 
(N.  S.}  527;  M&cOreal  r.  Taylor,  167 
U.  S.  6S8,  696,  42  L.  Ed.  328,  17  Sup. 
Ct.  961;  CHiver  c  McQeUiin,  21  A1&. 
675;  Buchanan  v.  Hubbard,  06  Ind.  1; 
Folds  V.  ABaidt,  3S  Minn.  488,  490, 
29  N.  W.  201;  Houston  e.  Cooper,  3 
N.  J.  L.  866;  Van  Winkle  v.  Ketchun,  3 
Gaines,  323^  Curtin  v.  Patton,  11  S. 
&  fi,  305,  300;  Carpenter  v.  Fridgen, 
«  Tex.  32,  35;  QrHuman,  Mara  & 
dine  Co.  v.  Krieniti,  142  Wis.  656, 
126  N.  W.  60. 

'•Stikeman  c  Dawson,  1  De  G.  A 
S.  90;  Miller  v.  Blankey,  38  L.  T.  (N.  S.) 
627;  Alvey  u.  Keed,  115  Ind.  148 
17  N.  E.  265,  7  Am.  St.  Rep.  418, 
(Code);  Baker  v.  Stone,  136  Mass.  405; 
Brantley  t>.  Wtdf,  60  Miw.  420;  Bivers 
V.  Gregg,  5  Rich.  Eq.  274,  279. 

"  Baitlett  V.  Wells,  1  B.  &  S.  836; 
De  Roo  V.  Fostw,  12  C.  B.  (N.  8.)  272; 
Sims  V.  Everhardt,  102  U.  S.  300,  312, 
26  L.  Ed.  87;  Tobin  v.  Spann,  86  Ark. 
556,  109  S.  W.  534,  16  L.  R.  A.  (N.  S.) 
672;  Beauchamp  t.  Bertig,  90  Ark.  351, 
119  8.  W.  76,  23  L,  R.  A.  (N.  8.)  659; 
MerriBtn  d.  Cunningbtun,  11  Gush.  40; 
Raymond  v.  Gfo^^  Motorcycle  Co. 
(Mass.),  119  N.  E.  359;  Conrad  v. 
lAne,  26  Minn.  389,  4  N.  W.  695,  37 
Am.  Rep.  412;  Alt  v.  Graff,  66  Minn. 
191,  68  N.  W.  9;  United  States  Corp.  ». 
Ulrickson,  84  Minn.  14,  20,  86  N.  W. 
613,  87  Am.  St.  Rep.  326;  Miller  e. 
St.  Louis  &c.  R.,  188  Mo.  App.  402, 
174  8.  W.  166;  Buriey  v.  Russell,  10 


N.  H.  184,  34  Am.  Dec.  146;  Conroe  v. 
Birdsall,  1  Johns.  Cas.  127, 1  Am.  Dee. 
105;  Brown  v.  McCune,  5  Sand.  224; 
International  Text  Book  Co.  b.  Coo- 
nelly,  206  N.  Y.  188,  99  N.  E.  722,  42 
L.  R.  A.  (N.  S.)  1116.  But  see  ctmlra. 
First  Nat.  Bank  v.  Casey,  158  la.  349, 
138  N.  W.  897;  DamroQ  v.  Common- 
wealth, no  Ky.  268,  61  S.  W.  459,  96 
Am.  St.  Rep.  453;  Commander  o. 
Braiil,  88  Min.  068,  41  So.  497,  9 
L.  R.A.  (N.S.)  1117ilAkei/.  PefTy,95 
Miv.  650,  49  So.  569;  Cobbey  o.  Bu- 
chanan, 48  Neb.  391,  67  N.  W.  176; 
Harseim  v.  Cohen  (Tex.  Civ.  App.),  2S 
8.  W.  977.  See  also  Putnal  r.  Walker, 
61  fla.  720,  55  So.  844,  36  L.  R.  A. 
(N.  S.)  33;  County  Board  e>.  Hensley, 
147  Ky.  441,  144  8.  W.  63,  42  L.  R.  A. 
(N.  8.)  643;  Hanier  t>.  Utsey  (Tn.  Qv. 
App.),  97  8.  W.  508.  In  Grauman, 
Marx  &  Cline  Co.  v.  KrieoiU,  142  Wis. 
666,  128  N.  W.  50,  the  court  held  that 
though  an  infant  would  be  eslo[^>ed  to 
avoid  a  contract  beneficial  to  himsdf, 
if  he  fraudulently  represented  himself 
as  having  capacity  to  oontraet,  he 
would  not  be  ao  estopped  by  his  baud 
to  avoid  an  obligation  as  a  surety 
wlme  he  received  no  benefit.  In  R. 
Leslie,  Ltd.,  f.  Sfaeill,  [1914|  3  K.  B. 
607  (C.  A.),  the  ddeodant,  an  infant, 
by  fraudulently  misrepreaenting  that 
he  was  of  full  age  induced  the  jJaintifEs 
to  lend  him  two  sums  of  £200  each. 
In.aQ  action  by  the  lender  to  reoovo-  the 
amounts  advanced,  the  court  denied 
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An  infant  who  seeks  equitable  relief,  however,  is  generally 
held  to  be  estopped  to  avoid  a  transaction  in  which  he  has 
made  such  a  misrepresentation,  unless  he  can  restore  any 
conrideration  received  by  him.'*  This  equitable  doctrine  has 
recently  been  summarized  in  England  as  follows:  "I  think 

189,    76S;   Hayes 


idief,  revcnong  tbe  judgmeot  of  Hor- 
ridge,  J.  Lord  Suinmer  said  in  the 
Court  of  Appeal:  "To  the  claim  for 
letum  of  the  prindpaJ  moneya  paid  to 
tbe  infant  under  tbe  oontract  that 
fukd,  as  money  had  and  received  to 
the  plaintifls'  use,  there  are  at  least 
two  auBwoe:  tbe  infancy  itaeU  was  an 
answer  before  IS74  at  conunon  law, 
and  the  Infants'  Bdicf  Act,  1S74,  is 
tn  answer  now.  An  action  for  money 
had  an  received  o^iinst  an  infant  has 
been  sustaiaed,  where  in  subBtauee 
the  cause  erf  action  was  ex  deHelo:  Bris- 
tow  a.  Pjurt^m^ti,  I  Eq>.  172;  approved 
before  1874  in  Inn  Seaeer,  60  L.  T. 
666,  and  dted  without  disapproval  in 
Cowem  B.  STwld,  p912I  2  K.  B.  419. 
BvHi  this  has  been  doubted,  but  where 
the  Bubstanoe  of  tbe  cause  of  action  is 
contractual,  it  is  certainly  otherwise. 
To  moo^  had  and  received  and  other 
indehitatuB  counts  infuicy  was  a  do- 
fenoe  juet  aa  to  aoy  other  action  in 
ooatraet:  Alton  a.  Midland  Ry.  Co., 
per  WiUo,  J.,  34  L.  J.  (C.  P.)  292,  at 
n>-  297,  296;  In  rs  Jonea,  per  Jessel, 
M.  It,  18  Ch.  D.  at  p.  118." 

"Ex  parU  Unity  Association,  3  De 
G.  ft  J.  63  (dting  earlier  autboritin 
by  which  tbe  court  felt  bound  but  of 
which  it  expressed  its  didike);  Corn- 
wall p.  Hawkins,  41  L.  J.  Ch.  435 
loompare  BartleU  v.  Wells,  1  B.  A  S. 
836;  DeRoo  o.  Foster,  12  C.  B.  (N.  S.) 
272);  Schmitheimer  p.  Eigeman,  7 
Bush,  296;  Ingram  v.  Ison,  36  Ky.  L. 
Rep.  48,  80  8.  W.  787;  County  Board 
>.  HoMley,  147  Ey.  441,  144  S.  W.  63, 
42L  R.  A  (N.  8.)  643;  Goff  v.  Murphy, 
1G3  Ky.  634,  1S6  a  W.  9S;  Foguson  f. 
Bobo,  54  Miss.  131;  Ostrander  o.  Quin, 
84  Miss.  230,  36  So.  257,  106  Am.  St. 
Hep.  42B;  Ryan  v.  Growney,  125  Mo. 


474,  28  S. 
Parker,  41  N.  J.  Eq.  ftSO,  7  AU. 
511;  Int«m&tional  Land  Co.  v.  Mar- 
shaU,  22  OUa.  603,  98  Pac.  9S1,  19 
L.  R.  A.  (N.  S.)  1066;  lirimanBOn  e. 
J«ies,  43  W.  Va.  662,  27  3.  E.  411, 
38  L.  R.  A,  694.  See  also  Davidson  s. 
Young,  38  ni.  145.  See  further,  fupni, 
{232.  See,  however,  Sims  v.  Bver- 
faaidt,  102  U.  S.  300,  26  L.  Ed.  87, 
which  seems  to  extM-eas  a  contrary  view, 
thouf^  the  plaintifF's  bill  offered  to 
have  the  consideration  deducted  from 
the  amount  <^med  from  the  defend- 
ant. The  force  of  this  decision  is  some- 
what weakened  by  tbe  fact  that  the 
court  was  evidently  ignorant  of  the 
distinction  made  by  the  Tiingtiiih  de- 
cisionB  between  leg^  and  equitable 
proceedings  so  far  as  this  question  of 
estoppd  is  oonoenied.  Sima  s.  Erep- 
hardt  is  cited  aa  controlling  in  Sanger 
D.  Hibbard,  104  Fed.  455,  43  C.  C.  A. 
635.  In  Tbbin  v.  Spann,  86  Ark.  666, 
109  S.  W.  634,  16  L.  R.  A.  (N.  8.)  672, 
also,  the  oourt  sustained  a  bill  to  set 
aside  the  deed  of  two  infants,  thou^ 
the  infants  had  stated  that  they  were 
of  age.  Tlie  court  did  not  refer  to  any 
distinction  betweoi  cases  where  infanta 
seek  equitable  rdief  and  other  cases. 
Under  la.  Code,  S  3190,  the  court 
adopts  the  equitable  rule  and  holds  the 
infant  estopped.  First  Mat.  Bank  ■>. 
Casey,  168  la.  349, 138  N.W.  897.  See 
also  Grar  o.  Hovy,  1  Root,  179.  In 
Grauman,  Marx  ft  Cline  Co.  v.  Krien- 
iti,  142  Wig.  656,  128  N.  W.  60,  tbe 
oourt  aaid  that  the  infant  might  be 
estomwd  but  only  in  cases  where  the 
infant  was  a  person  having  actual  dis- 
cretion, and  was  fraudulent,  and  wh«e 
the  transaction  was  beneficial  to  tbe 
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that  the  whole  current  of  decisions  down  to  1913,  apart 
from  dicta  which  are  inconclusive,  went  to  shew  that,  when 
an  infant  obtained  an  advantage  by  falsely  stating  himself 
to  be  of  full  age,  equity  required  him  to  restore  his  ill-gotten 
gains,  or  to  release  the  party  deceived  from  obligations  or 
acts  in  law  induced  by  the  fraud,  but  scrupulously  stopped 
short  of  enforcing  against  him  a  contractual  obligation,  entered 
into  while  he  was  an  infant,  even  by  means  of  a  fraud." "" 
Such  misrepresentation  has,  moreover,  other  effects.  Though 
the  infant  may  not  lose  his  privilege  imder  the  bargain  at  law 
or  perhaps  even  in  equity,  the  adult  acquires  also  the  right 
to  disaffirm  the  contract.^^  A  transaction  induced  by  fraud 
is  voidable  by  the  defrauded  person,  and  it  is  immaterial 
for  this  purpose  whether  the  fraudulent  person  is  an  infant 
or  an  adult.^*  Whether  the  infant  is  liable  in  tort  for  deceit 
in  misrepresKiting  his  ^e  is  not  so  clear.  There  is  consider- 
able authority  that  he  is  not."  The  sounder  view,  however,  is 


"  By  Lord  Sumner  in  R.  Leslie,  Ltd., 
V.  Sheill,  [1914]  3  K.  B.  607,  618  (C.  A.) 

la  Stocks  V.  Wilson,  [1913]  2  K.  B. 
236,  an  iofont  who  had  obtained  fur- 
niture from  the  plaintifFa  hj  faJaely 
Stating  that  he  was  of  age,  and  had 
sold  part  of  it  for  £30  was  judged  lia- 
ble in  a  persooal  judgment  by  Lush, 
J.,  to  pay  this  £30.  Whether  this  deoi- 
aioD  was  based  on  a  liability  to  restore 
what  was  in  the  infant's  poasESsion,  or 
was  a  personal  jut^ment  irrespective 
of  property  in  the  infant's  hands  is 
possibly  doubtful.  If  the  latter  is  the 
effect  of  the  decision,  it  is  overruled  by 
the  later  case  of  R.  Leslie,  Ltd.,  v. 
Sheill. 

'*  This  auggests  the  inquiry  as  to  the 
light  to  rescind  a  bargain  with  an  in- 
fant and  reclaim  from  him  what  bad 
been  transferred  if  the  reason  of  disaf- 
firmance is  not  based  on  any  wrong 
of  the  infant,  but,  e.  g.,  on  mutual 
mistake;  or  if  the  plaintiff  also  is  an 
infant  and  eeeka  to  rescind  on  that 
ground.  Here  it  seems  that  the  infant 
would  be  freed  not  only  from  liability 
on  bis  contract  but  also  from  quasi- 


contractual  liabiUty  unless  he  had  still 
in  band  the  property  or  its  pTOceeds 
by  which  he  was  originally  enriched. 

"  Lempri^  ».  Lange,  12  Ch.  D.  676; 
Pritchett  v.  Fife,  8  Ala.  App.  462,  62 
So.  1001;  Badger  v.  Phinney,  15  Mass. 
359.  So  where  the  infant  obtains 
goods  with  fraudulent  intent  not  to 
pay  for  them.  Aahlock  v.  Vivell,  39 
Bl.  App.  314;  WaUace  v.  Moras,  S  HiU, 
391;  Kilgore  v.  Jordan,  17  Tex.  341, 
351. 

"  The  "earlier  authoritieH  are  clear 
to  this  paint  that  no  such  action  can 
be  maintained.  Johnson  n.  Fie,  I 
Lev.  169,  and  1  Keb.  905;  Grove  t>. 
Nevill,  1  Keb.  778;  Green  c  Green- 
bank,  2  Marsh.  485."  Merriam  u. 
Cunningham,  11  Gush.  40.  To  the 
same  effect  are  Liverpool  Assoc  v. 
Fairhurst,  9  Ex.  422;  R.  Leslie,  limited, 
u.  Sheill,  [19141  3  K.  B.  607  (C.  A.), 
(discrediting  Stocks  v.  Wilson,  [1913] 
2  K.  B.  235);  Slayton  v.  Barry,  175 
Ma».  513,  56  N.  E.  574,  49  L.  R.  A. 
S60,  78  Am.  St.  Rep.  510;  Brooka  ■>. 
Sawyer,  191  Mass.  161,  76  N.  B.  953; 
114   Am.   St.  Rep.  594;   Raymond  0. 
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that  the  infaat  is  liable."  It  is  conceded  in  all  the  cases  that 
aa  infant  is  as  a  rule  liable  for  his  torts  '^  and  there  is  no  valid 
reason  why  he  should  not  be  liable  for  false  and  fraudulent 
representations  as  fully  as  for  other  torts,  nor  if  he  is  in  general 
liable  for  his  deceits  is  there  any  reason  to  distinguish  the 
caae  wh^:^  ihe  injurious  consequence  of  the  deceit  is  entering 
into  an  unenforceable  contract  from  cases  where  the  injurious 
consequences  are  of  a  different  nature.  The  reasoning  generally 
e^en  in  cases  which  protect  the  infant,  "that  infants  are 
liable  for  their  torte,  yet  the  form  of  action  does  not  detomine 
their  liabiUty,  and  they  cannot  be  made  liable  when  the 
cause  of  action  arises  from  a  contract,  although  the  form  is 
ex  delicto,"  "  does  not  meet  the  difficulty.  The  infant  ia 
not  held  liable  on  his  contract  dther  in  form  or  substance 
if  he  is  held  liable  for  deceit. 

§  246.  Other  false  representations. 

Even  more  difficult  questions  have  arisen  in  regard  to 
other  false  statements  of  infants— especially  warranties  of 
quality  or  title.  The  action  upon  a  warranty  is  older  than 
the  action  of  assumpsit,  deceit  being  regarded  as  the  gist  of 
the  action.  In  modem  times  a  warranty  has  been  regarded 
as  contractual  in  its  nature,  but  the  right  to  bring  an  action 
sounding  in  tort  upon  it,  having  been  early  established  has 
persisted.  Undoubtedly  many,  perhaps  most,  warruities  are 
representations  of  fact  as  well  as  promises,  but  in  other  cases 

Gmml  Motorcyle  Co.,  230  Mass.  M,  Rice  p.  Boyer,  108  Ind.  472,  9  N.  E. 

119  K.  E.  369;  Brawn  v.  McCune,  6  420, 58  Am.  B«p.  53;  Yeager  u.  Knight, 

audf.  224,  229;  Nash  v.  Jewett,  61  Vt.  60  Miss.  730;  Rtts  v.  H&U,  9  N.  H. 

«01,  18  Atl.  47,  4  L.  R.  A.  SOI,  15  Am.  441    (the  leading   case);   Eckstein  v. 

St.  Rep.  931.    Bee  also  Piice  i>.  Hewett,  Frank,  1  D&ly,  334;  Kilgore  p.  Jordan, 

8  Ex.  146;  Bartlett  b.  Wells,  1  B.  4  17  Tex.  341;  Carpenter  v.  Pridgen,  40 

8.  836;  Brown  v.  Dunham,  1  Root,  Tex.    32. 

272;   Geer    e.    Hovy,    1    Root,    179;  '*He  is  not,  however,  liaUe  for  lite 

Connd  s.    I^ne,    26    Minn.    389,    4  torts  of  his  agents,  under  the  doctrine 

N.  W.  695,  37  Am.  Rep.  413;  United  of   retpmdeat    superior.     Covault    v. 

Statei  Corp  e.  Ulricketm,  84  Minn.  Nevitt,  157  Wis.  113,  146  N.  W.  Ulfi, 

14, 20,  86  N.  W.  613,  87  Am.  St.  Rep.  fil  L.  R.  A.  (N.  S.)  1092. 

326;  Ferguson  ■>.  Bobo,  54  Miv.  121,  »  Nash  v.  Jewett,  61  Vt.  fiOl,  503, 

131;  Keen  w.  Hartman,  48  Pa.  St.  497,  18  Atl.  47,  4  L.  R.  A.  561,  61  Am. 

88  Am.  Dec.  472.  St.  Rep.  931. 
"Davidnm  «.  Young,  38  lU.   145; 
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the  warrantor's  liability  is  wholly  baaed  on  a  promise,  and 
so  far  as  there  is  any  representation  to  be  implied  from  the 
warranty,  it  is  one  of  opinion.  Even  where  a  warranty  contains 
a  false  representation  of  fact,  the  seller  may  be  unaware 
that  his  representation  is  false,  and  in  such  a  case  what  is 
usually  held  to  be  an  essential  element  of  a  right  of  action 
for  demt  is  lacking.  If  an  action  of  tort  is  allowed  under 
such  circumstances  against  an  adult,  the  gist  of  the  action 
may  fairly  be  r^arded  as  contractual  or  quaa-contractual, 
and  if  the  warrantor  ie  an  infant,  his  privilege  should  protect 
him  from  liability.  If,  however,  an  infant  makes  representa- 
tions of  fact,  known  to  him  to  be  false,  and  these  representa- 
tions are  relied  on,  the  fact  that  the  infant  has  also  warranted 
the  truth  of  his  statements  should  not  protect  him.  This 
reasonii^  agrees  with  that  in  a  South  Carolina  decision," 
and  finds  some  aiqiport  from  other  cases,  not  directly  in  point, 
for  instance,  the '  decisions  cited  in  the  preceding  section 
holding  an  infant  liable  for  misrepresenting  his  age,  and  other 
decisions  in  which  it  was  held  that  an  infant  who  obtains 
property  with  tiie  intent  not  to  pay  for  it  is  liable  in  tort.'* 
The  broad  statement  sometimes  made'*  that  an  infant  is 
not  liable  for  a  tort  which  grows  out  of  contractual  relations 
is  also  discredited  by  another  class  of  cases  which  hold  that 
if  property  is  balled  to  an  infant  for  one  purpose  and  in  viola- 

■Wgrd  IT.  Vamoe,  1  Nott  &  MoC.         ■>  Mathews  v.  Cowan,  59  lU.  341; 

197,  9  Am.  Dec.  683.    The  court  in  Aahlock  v.  Vivdl,  29  III.  A[^.  388; 

view  of  the  finding  of  the  jury  that  Wallace  v.  Moras,  6  Hill,  391.     See 

the  infant  knew  of  the  falsity  of  his  also  Badger  v.  Phitmey,  15  Mbbb.  359, 

repreeoitations  held  the  plea  of  in-  8  Am.   Dec.    105;  Walker  v.   Davis, 

fancy  ineffectual,  taying:  "This  is  an  1  Qray,  fi06;  Oaunt  v.  Tajdw,  IS  N. 

action,  as  wdl  in  form  as  in  substance,  Y.  S.  589;  Harseim  d.  Cohen  (Tex. 

cr  d^kto,  and  when  such  is  the  cause  Civ.  App.),  25  8.  W.  977. 
of  action,  even  where  the  form  is  ex         "See,  e.  g.,  Cooley  on  Ti»1a,  *  106; 

eantraOu,  the  drfense  of  infancy  will  2  Kent's  Com.  *241;  CoUins  r.  Gif- 

not  avaU.    Bristow  v.  Eastman,  I  Esp.  ford,  203  N.  Y.  465,  96  N.  E.  721, 

172."     In  Bristow  v.   Eastman,   the  38  L.  R.  A.  (N.  8.)  202;  Lowery  v. 

action  of  money  had  luid  received  was  Gate,  IDS  Tenn.  64,  64  S.  W.  1068,  67 

allowed  ^^ainst  an  infant  to  recover  L.  R.  A.  673,  91  Am.  St.  Rep.  744. 

mon^  embeuled  by  him.     To  the  The  authorities  on  the  liability  of  an 

mme  effect  are  Shaw  e>.  Coffin,  68  Me.  infant  for  a  tort  an 

254,  4  Am.  Bep.  290;  ESwell  v.  Martin,  in  57  L.  R.  A.  673. 
82  Vt.  217. 
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tion  of  his  contract  he  uses  it  for  another  he  is  guilty  of  con- 
version;*'  and  that  a  n^;ligent  infant  bailee  is  liable  for  his 
negligence.**  Nev^iJielesB  there  are  decisions  holding  without 
qualification  that  an  infant  warrantor  is  not  liable  in  any 
form  of  action  or  under  any  circumstances.'*  The  distinction 
ie  not  observed  in  these  cases  between  holding  the  infant 
to  make  good  the  warranty  and  holding  him  responmble  for 
damage  caused  by  fraudulently  inducing  the  plaintiff  to  con- 
tnwt  with  him.  The  former  ought  not  to  be  albwed  even 
tliough  the  action  is  in  tort;  the  latter  ought  to  be.*" 

§  247.  Infants*  agency  to  bind  parent 

The  relation  of  par^it  and  child  does  not  of  itself  ^ve  any 
authority  to  the  child  to  bind  the  parent.*^  In  contracts 
other  tiian  those  for  the  purchase  of  necessaries  the  liability 
of  a  parent  on  contracts  made  by  the  child  depends  on  the 
cmlinary  rules  of  agency;  each  case  presents  its  own  question 
of  fact." 

How  far  an  infant  is  empowered  by  law  to  impose  liability 
on  the  paroit  for  the  purchase  of  necessaries,  depends  in 
large  measure  on  whether  the  parent  is  under  a  legal  obUga- 


Bagffs,    14    C.    B.  N.W.854.  But  Bee  contra  Bnmhoelil  k. 

(N.  S.)  4S;  Walley  v.  HiAt,  35  L.  T.  Braodes,  90  N.  J.  L.  31,  100  AU.  163. 

631;  Hornet  ».  Thwin&  3  Rck.  492;  "Grove    ».    Neviil,    1    Keb.    778; 

ChuiduU  s.  White,  68  Neb.  22,  78  Green  v.  Greenbonk,  2  M&reh.  485; 

N.  W.  3fle,  76  Am.  St.  Reports,  64;  Preecott   v.    Norris,    32    N.    H.    101; 

Eftton  V.  Em,  50  N.  H.  235,  9  Am.  Collins  v.  Gifford,  203  N.  Y.  465,  96 

Sep.    189;  Stack   v.   CAWUHigh,    67  N.  E.  721,  38  L.  R.  A.  (N.  S.)  202; 

N.  H.  149,  30  Ati.  360;  CampbeU  v.  Gibon  r.  Spear,  38  Vt.  311;  Doran  e. 

Stakes,  2  Weod.   137,   19  Am.  Dec.  Smith,  49  Vt.  353. 

G61;  Fitb  tr.  Fenis,  5  Duer,  49;  Moore  "  The  fact  that  in  m&ny  jutisdictioas 

>.  Eastman,  1  Hun,  578;  Freeman  v.  damages  in  deoat  for  an  adult's  mis- 

Bdand,  14  R.  I.  39,  51  Ajd.  Rep.  340;  reiveeentations  ar«  measured  by  what 

Greai  t>.  Speny,  W  Vt.  390,  42  Am.  the  plaintiff  would  have  gained  had  the 

D«o.  519;  Towne  d.  Wiky,  23  Vt.  355,  miarepresentation    been    true    mther 

G6  Am.  Dec  86;  Ray  v.  Tubba,  50  than  what  he  lost  from  its  falsity  (see 

Tt.  688,  28  Am.  Rep.  519.    See,  how-  infra,  i  1392)  may  partiaUy  account 

ercr,  tbe  otrntTaiy  deciaionB,  Fawcett  for  the  indisposition  of  courts  to  hold 

t.  Smethunt,  31  T.  L.  Rep.  85;  Jen-  the  infant  liable. 

DingB  0.  Rundall,  8  T.  R.  335;  Schenk  v.  "  Habhegger  v.  King,  149  Wis.  1, 

Stnmg,  1  Southard  (N.  J.),  87;  Penrose  135  N.  W.  166,  39  L.  R.  A.  (N.  S.) 

«.  Cuireo,  3  R«wle,  361,  24  Am.  Dec.  8S1. 

3fie;  Wilt  p.  Webh,  6  Watts,  9.  ••  For  cases  on  tliis  subject  see  29 

"  Dany  «.  Milln,  180  la.  1146,  162  Cyc.  1664,  39  L.  R,  A.  881,  note. 
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tioD  to  support  the  child.  If  the  parent  is  under  no  legal 
duty  in  the  matter,  the  child  has  no  power  to  bind  the  parent 
even  for  necessaries.*'  The  existence  of  auch  a  legal  duty 
frequently  depends  upon  the  ^e  and  capacity  of  the  minor 
child  to  take  charge  of  his  own  affairs,"  and  also  upon  whether 
the  child  is  emancipated.*'  If  in  a  given  case  the  parent 
is  under  an  obligation  to  support  and  educate  a  child,  one 
who  furnishes  on  the  credit  of  the  parent  necessaries  to  the 
child  which  should  have  been  furnished  by  the  parent  can  re- 
cover from  the  parent; "  but  there  must  be  some  special  need 
of  immediate  action  or  some  clear  failure  on  the  part  of  the 
parent  to  perform  his  duty  in  order  to  justify  furnishing  a 
minor  even  with  necessaries  without  the  parent's  assent,"  and 
if  the  necessaries  are  not  furnished  on  the  credit  of  the  parent 
the  creditor  it  seems  can  in  no  case  recover  from  him.*^ 

§  218.  Actions  by  and  against  infants. 

An  infant  cannot  perBonally  prosecute  an  action  in  court.  An 
action  on  his  behalf  must  fc>e  brought  either  by  his  guardian 
or  by  a  next  friend."  It  is  a  good  plea  in  abatement  that 
a  plaintiff  who  sues  without  a  guardian  or  next  friend  is  an 
infant."  And  if  a  jui^ment  is  entered  against  an  infant 
plaintiff  who  sues  without  being  thus  represented,  the  judg- 
ment will  not  bind  him."^    The  practice  of  allowing  an  infant 


"Baker    v.    Keer,    2    Stark. 
Mortimore  v.  Wright,  6  M.  4  W.  482; 
Shelton  v.  Springett,    11  C.  B. 


Am.  Deo.  572;  I&aton  v.  Davis,  18 
Ga.  457;  Brown  c.  Deloach,  28  Cia. 
PidEJn  e>.  Cnun,  8  N.  H.  350; 


Freeman  v.  Robinson,  38  N.  J.  L.  383,  Ketchem  v.  MaiaUnd,  18  N.  Y.  Misc. 

20  Am.  Rep.  309.  450,  42  N.  Y.  S.  7;  Peacock  v.  Linton, 

"  On  the  question  of  the  li^ility  in  22  S.  I.  32S,  47  Atl.  887,  53  L.  R~  A- 

any  given  State,  of  the  parent  to  sup-  192. 

port  and   educate  the  child,  see  19  "See  it\fra,  i  270,  where  the  corre- 

Cyc.    lOOS,    1606.     See  also  Ti&any  aponding  question  as  to  married  womem 

on  Persona,  2d  ed.,  p.  261.  is  digcuHsed. 

•■  See  supra,    {  225.  *■  1  Bl.  Comm.  404;  Guild  e.  Craiw- 

"  Smith  f.    GUbert,   SO   Ark.   525.  ton,  8  Gush.  506;  Williams  v.  Cleave 

98  S.  W.  115,  8  L.  R.  A.  (N.  S.)  1098;  land,  76  Conn.  426,  56  AU.  850. 

lamson   V.    Varnum,    171    Mass.   237,  "Young   v.   Young,    3   N.   H.  345; 

50  N.  E.  615;  Finn  v.  Adams,   138  Taylor  v.   Superior  Court,  30  R.    1. 

Mich.  258,  101  N.  W.  633;  Farmington  200,  560,  76  Atl.  644- 

V.  Jones,  36  N.  H.  271,  272.  "  Hanlin   t>.    Burk   Bros.   Co.,    174 

"  Owen  V.  White,  5  FOrt«r,  435,  30  Mo.  App.  462,  160  S.  W.  647. 
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to  sue  by  his  next  friead  instead  of  by  guardian  is  derived 
frtHn  an  early  English  statute.**  Ilie  graieral  guardian  "is 
xisually  the  proper  person  to  represent  the  infant  plaintiff 
in  such  action.  But  there  are  frequently  cases  when  the 
infant  may  properly  sue  by  next  friend,  notwithstanding 
the  existence  of  such  guardian,  as  when  the  guardian  is  absent 
or  is  unwilling  or  unable  to  institute  or  prosecute  the  required 
action  or  appeal,  and  especially  when,  though  declining  to 
take  such  action  himfielf,  he  does  not  forbid  such  proceeding, 
or  when  he  is  disqualified  by  interest  hostile  to  that  of  the  in- 
font,  or  is  for  other  reasons  an  improper  or  unsuitable  person 
to  prosecute  such  actions  in  behalf  of  the  ward.""  Thoi^ 
the  next  friend  is  not  appointed  by  the  court,  his  authority 
to  prosecute  an  action  may  be  revoked  by  the  court.'  The 
action  is  properly  brought  in  the  name  of  the  infant  with 
the  statement  that  he  is  represented  by  a  stated  next  friend 
or  guardian,  not  in  the  name  of  such  next  friend  or  guardian.' 
In  most  jurisdictions  if  an  infant  is  sued  it  is  the  duty  of  his 
general  guardian,  if  he  has  one,  not  adversely  interested  to 
appear  and  defend  the  action.^  If  the  infant  has  no  general 
guardian,  or  if  the  gen^Bl  guardian  has  an  adverse  interest, 

*■  WeBtminstOT  2d,  c.  16.    See  Qund  tion  of  the  minor,  being  aatiefied  that 

p.  Cranston,  8  Cuah.  G06.  his  mterests  would  not  suffer  from  a 

**Williiuns  B.  Cleavdand,  76  Conn,  dday  in  the  suit  until  he  attained  his 

426,  432,  60  Atl.  850.     See  further:  majority. 

Hooks  D.  Smith,  58  Ala.  238,  29  Am.  *  Sandeen  v.  Tacbider,  205  Fed.  252, 

R^.  745;  Baltimore  &  F.  R.  Co.  v.  123  C.  C.  A.  466;  Emeric  v.  Alvarado, 

Taylor,    6   App.    Cas.    (D.    C.)    259;  64  Cal.  593,  2  Pac.  418;  Bradley  n. 

Htdmes  V.  Fidd,  12  HI.  424;  Chudlei^  Amidon,  10  Paige,  235.    In  Sandeen  e. 

«.  Chicago,  R.  I.  &  P.  Ry.  Co.,  SI  Ql.  IWhider,  tupra,  howerer,  it  was  held 

App.  491;  Patterson  v.  Pullman,  104  that  the  defect  could  be  and  had  been 

in.  80;  Deford  t>.  State,  30  Md.  179;  waived. 

Fnnch  p.  Marahall,   136  Mass.  564;  >  Nuna  v.  Robcrteon,  80  Ark.  360; 

8e«edkenit.  Meytf,  94N.  Y.473;RoV  Smith    v.    McDonald,    42    Cal.    484; 

son  V.  Oaborn,  13  Tex.  298;  Martm  v.  Hughee  u.  SeUera,  34  Ind.  337;  Mansur 

Weyman,   26   Tex.    460;   Thomas  v.  v.  Pratt,  101  MasB.  60;  Cowan  o.  As- 

Dike,  11  Vt.  273,  34  Am.  Dec.  690;  derBon,  7  Coldw.  2S4.    In  some  juris- 

Hicks  V.  Hicks,  79  Wis.  465,  470,  48  dictions  it  seems  to  be  tlie  practice  to 

N.  W.  405.  appoint  a  guardian  ad  liian  in  every 

'Guild  V.  Cranstw,  8  Cush.  506.  case.    See  Colt  v.  Colt,  111  U.  S.  566, 

In  this  case  the  court  sUyed  proceed-  28  L.  Ed.  520,  4  Sup.  Ct.  553;  Cowan 

inp  ID  a  suit,  brou^t  on  behalf  of  a  v.  Anderson,  .'7  Coldw.  284. 
mimor  without  hia  oonsent,  on  the  peti- 
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the  court  will  appoint  a  guardian  ad  litem.*  The  infant  has 
no  power  to  bind  himself  by  an  appearance  on  his  own  behalf, 
or  by  an  attorney  of  his  own  appointm^it,  or  by  a  next  friend;  * 
and  a  judgment  obtained  against  an  infant  without  the  appear- 
ance of  a  guardian,  or  guardian  ad  litem,  is  voidable;  *  as  is  a 
judgment  against  an  infant  who  was  represented  only  by  a 
guardian  whose  interests  were  adverse.' 


•(KHan  «.  MaoCoimdl,  93  U.  S. 
ISO,  23  L.  Ed.  840;  Conway  v.  CUric, 
177  AU.  99,  58  So.  441;  Owens  e.  Oun- 
tber,  75  Ark,  37,  86  8.  W.  861;  Ni- 
ebobon  >.  Wilborn,  13  0«.  467;  Stio- 
BHi  tr.  Hckering,  70  Me.  273;  Auotin 
■>.  TnisteeB  <rf  the  CSuriestown  Female 
Semmaij,  8  Mete.  196,  41  Am.  Deo. 
497. 

*  FVeacobaldi  v.  Kinaaton,  2  Strange, 
783;  NicbolBon  t.  mUkora,  13  Os.  467; 


ManhaU  r.  Wing,  SO  Me.  62;  MibAxll 
e.  Spautding,  206  Pa.  220,  55  AU.  968. 

*  0'Ha»  V.  MaoGonndl,  93  U.  a  ISO^ 
23  L.  Ed.  840;  Colt  t>.  Colt,  111  U.  8. 
566,  28  L.  Ed.  520;  Auatin  e.  Tnutees 
<rf  the  Cborleatown  Female  Se/tmsaty, 
8  Meto.  196,  41  Am.  Dec.  497;  Ekig- 
land  ■>.  Gamer,  90  N.  C.  197;  Weavw 
tr.  Glmn,  104  Vft.  443,  SI  &  E.  835. 

'  Pearoe  v.  Heymao  (Tes.  Cir.  App.), 
168  S.  W.  242. 
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!  249.  bisane  persons;  early  law. 

Lord  Coke  laid  down  the  rule  that  a  lunatic  could  not 
be  pamitted  by  plea  to  show  the  invalidity  of  hb  acts  be- 
cause to  do  80  would  be  to  stultify  himself.*  This  reasoning 
would  probably  prevail  nowhere  at  the  present  time,  and  may 
tiierefore  be  disregarded.  There  are,  however,  still  several 
theories  in  regard  to  the  effect  of  a  lunatic's  agreement  or 
deed.  Most  of  t^e  cases  relate  to  deeds,  but  there  seems 
here  no  distinction  in  principle  between  the  case  of  a  deed 
or  conveyance  of  real  estate  and  a  contract  or  sale  of  personal 
property,  except  that  if  the  transaction  is  wholly  executory 
on  both  sides,  there  is  less  danger  of  hardship  to  the  sane 
party,  if  the  lunatic  is  allowed  to  treat  the  agreement  as 
void  or  voidable,  than  where  the  trttnsaction  is  wholly  or 
partly  executed.  Decisions,  therefore,  in  regard  to  deeds, 
may  be  taken  as  establishing  a  rule  of  decision  for  other  trans- 
actions  in  the  absence  of  authority  to  the  ccmtrary.  The 
several  theories  may  now  be  considered. 

>  Beverley's  Caae,  4  Co.  Rep.  123  b. 
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§  260.  Lnnatics'  transactioiis  void. 

It  eeems  a  natural  consequence  of  lunacy  that  any  transac- 
tion which  requires  actual  mutual  assent  cannot  be  effectually 
made  by  a  lunatic.  As  was  said  in  a  decision  of  the  Supreme 
Court  of  the  United  States:  "The  fundamental  idea  of 
a  contract  is  that  it  requires  the  assent  of  two  minds;  but 
a  lunatic  or  a  person  non  compos  mentis  has  nothing  which 
the  law  recognizes  as  a  mind."  *  And  thou^  the  En^ish 
law  of  contracts  during  most  of  its  history,  has  concerned 
itself  rather  with  the  acts  of  the  parties  than  with  their  views 
as  to  the  meaning  of  their  acts,  it  has  been  true  from  an  early 
day  and  still  is  true  that  no  act  can  bind  a  party  unless  it  can 
be  regarded  as  his  act,^  and  whether  the  motions  of  a  lunatic 
could  be  so  regarded  seemed  more  tJian  doubtful.  Accordingly 
it  was  decided  in  early  English  cases  that  a  lunatic  could 
not  execute  a  deed,*  nor  a  bond,'  nor  indorse  a  bill  of  exchange.* 
And  so  a  family  settlement  made  by  a  lunatic  was  set  aside, 
although  it  was  reasonable  and  for  the  convenience  of  the 
family.^  In  accordance  with  this  view  it  is  held  in  many 
cases,  especially  those  of  not  very  recent  times,  that  a  lunatic's 
contract  *  or  deed  *  is  absolutely  void.    It  should  be  noticed, 

1  Dexter  t.  Hall,  15  Wall.  9,  21  L.  ■  German  Savings  Soo.  v.  I^hmutt, 

Ed.  73.  67  Fed.  399;  Thompaon  ».  Nev  Eng- 

>  See  infra,  S  1488.  Land  Co.,  110  Ala.  400,  IS  So.  315, 

•  Yates  e.  Boen,  3  Stnuige,  1104.  65  Am.   St.   Rep.  29;   Dougberty  v. 

•  Faulder  v.  Silk,  3  Campb.  126.  Fowe,  127  Ala.  S77,  30  So.  524;  WU- 
«Al<»ck  V.  Alcock,  3  M.  A  Or.  268.  kins  v.  Wilkinson,  129  Ala.  279,  30 
'  Clerk  V.  CItxk,  2  Vera.  323.  So.  5^;  Van  tMuscn  tr.  Sweet,  51 
'  Edwards  v.  Davenport,  4  McCrwy,  N.  Y.  378;  Sander  u.  Savage,  75  N.  Y. 

34;Henryw.  Fine,  23  Ark.  417;  Caulk-  App.  Div.  333  (but  ew  Blinn  ». 
ins  i>.  Fry,  35  Conn.  170;  American  Schwan,  177  N.  Y.  252,  69  N.  E. 
Trust  A  Banking  Co.  v.  Boone,  102  542,  101  Am.  St.  Rep.  806);  Fariey  c. 
Ga.  202,  20  9.  E.  182,  40  L.  R.  A.  Parker,  6  Or.  105,  25  Am.  Rep.  504; 
(N.  S.)  250;  Reinskopf  v.  Vlogg^,  37  Estate  of  Deeilvw,  5  Rawle,  111;  Rog- 
Ind.  207;  AtweU  v.  Jenkins,  163  Maaa.  en  v.  Walker,  6  Pa,  8t.  371,  47  Am. 
362,  40  N.  E.  178,  28  L.  R.  A.  694,  47  Dec.  470.  And  see  Dexter  ».  Hall, 
Am.  St.  Rep.  463;  Burke  ■>.  Allen,  29  15  Wall.  9,  21  L.  Ed.  73;  Jads  v. 
N.  H.  106,  61  Am.  Dec  642;  Berkley  £kee,  139  Cal.  507,  73  Pac.  247;  Ed- 
V.  Cannon,  4  Rich.  L.  136;  Hunter  v.  wards  v.  Davenport,  4  McCrary,  34; 
Tolbard,  47  W.  Va.  258,  34  S.  E.  Waller  v.  Julius,  68  Kan.  314,  74  Pac. 
737;  Burainger  v.  Bank  of  Water-  157;  Valpey  r.  Rea,  130  Mass.  384;  Brig- 
town,  67  Wis.  75,  30  N.  W.  290,  58  ham  v.  Fayerweathm,  144  Maaa.  48, 10 
Am.  Rep.  848.  See  also  Chicago,  etc.,  N.  E.  735. 
I^.  ■>.  Lewis,  109  lU.  120. 
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however,  that  the  word  "void  "  is  used  with  very  different 
mwiTiings  by  judges  and  law  writers;  "*  and  it  may  be  doubted 
whether  most  of  the  courts  which  have  siud  that  the  acts 
of  a  lunatic  are  void  would  follow  that  doctrine  to  its  lopcal 
conclusion.  Thus:  If  the  contracts  of  a  limatic  are  void  they 
cannot  be  ratified;  third  persons  may  effectually  deny  the 
title  of  an  insane  person's  grantee;  and  a  sane  party  to  a 
barg^  wit^  a  lunatic  may  repudiate  it  although  the  lunatic 
has  perfonned  on  his  side,  or  is  ready  to  perform.  That  all 
these  consequences  would  be  admitted  by  courte  which  speak 
c^  the  ctmtracts  of  a  lunatic  as  void  is  at  least  not  clear. 

The  somewhat  illogical  doctrine  applied  by  some  courts 
to  infants,"  holding  that  an  infant's  power  of  attorney  is 
void,  though  infants'  contracts  in  general  are  voidable  only, 
has  been  su^ested  by  a  few  courts  as  applicable  also  to  con- 
tract of  an  insane  person."  There  seems  no  reason,  however, 
to  distinguish  a  power  of  attorney  from  any  contractual  ^p*ee- 
ments.  It  should  be  voidable  to  the  same  extent  and  no 
further  than  other  agreements  of  an  insane  person.'*  It 
is  occasionlly  said  also  that  a  contract  with  an  insane  person 
is  void  if  his  condition  is  known  to  the  contracting  party.'* 
But  the  word  void  in  such  cases  must  be  used  as  meaning 
void  at  the  option  of  the  insane  person,  or  his  representatives, 
that  is,  voidable.  It  is  doubtless  a  fraud  to  enter  into  a  con- 
tract with  an  insane  person  knowing  his  condition."*  It 
diould  be  observed,  however,  that  the  discharge  of  a  con- 
tract by  performance  to  the  promisee  does  not  involve  the 
formation  of  a  new  contract,  and,  therefore,  a  repayment 
by  a  bank  to  an  insane  person  of  money  deposited  by  him 
whtti  sane  is  a  vaUd  discharge  though  made  upon  check  or 

••See  Bliim  v.  Schwan,  177  N.  Y.  i>See  WiUiama  v.  Sapidia,  94  Tez. 

2SZ,  2S9,  69  N.  E.  642,  101  Am.  St.  430,  61  S.  W.  US. 

R«p.  806;  State  s.  Richmond,  26  N.  H.  "  Hemy    a.    Fine,    23    Aric.    417; 

232,  239;  Mukby,  Ebments  on  Law  B«th&ay  Hoepiul  Co.  ■>.  FhiUppi,  83 

(8d  ad.),  SS  274,  651.  Kans.  64,  1D7  Pan.  530,  30  L.  R.  A. 

"See   nipra,    ft  227.  (N.S.)  194;  Matthiessenf.  McMahon's 

"Plaattt  B.   Signer,   97   Fed.    12,  Adm'i,  38  N.J.  L.  536;  Lincoln  v.  Buok- 

38  C.  C.  A.  26;  Clay  f.  Hammond,  199  master,  32  Vt.  652. 

a.  370,  65  N.  E.  362;  Woicott  v.  In-  "  Helbceg  v.  Schumann,  ISO  lU.  12, 

nmmoe  Co.,  137  Mich.  309,  100  N.  W.  37  N.  E.  90,  41  Am.  St.  Sep.  339; 

W;  Eatctt  ■>.  Eaton,  37  N.  J.  L.  108.  Fecal  t>.  Guinault,  33  La.  Ann.  01. 
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OTder  drawn  by  the  depositor  after  he  became  insane; " 
and  the  result  is  the  same  where  payment  is  made  on  such 
an  order  to  one  whom  the  depositor  while  aane  had  held  out 
as  his  agent." 


§  2S1.  Lunatics'  tnuuactions  voidable. 

According  to  the  view  more  commonly  expressed,  a  hmatio's 
traDsactions  are  voidable.  An  analogy  with  infant's  con- 
tracts, confessedly  not  perfect,  inasmuch  as  an  infant  may 
be,  in  fact,  mentally  competent,  whereas  a  lunatic  generally, 
at  least,  is  incompetent  in  fact  to  imderstand  the  force  of 
his  bargain,  has  been  followed  both  as  to  contracts  "'  and 
deeds. » 


>•  Reed  «.  M&tt&paD  Ac.  Trust  Co., 
198  Mam.  306,  84  N.  E.  460. 

"  Ld^ton  V.  Haverhill  Sav.  Bonk, 
227  Mass.  67,  116  N.  E.  414.  See  alao 
tupro,  j237. 

"Wright  V.  Waller,  127  Ala.  657, 
29  So.  67,  64  L.  R.  A.  440;  Cobum 
V.  fiaymond,  76  Conn.  484,  100  Am. 
St.  Rep.  1000;  Orr  tr.  Equitable  Mort- 
ptge  Co.,  107  Ga.  499,  33  8.  E.  708^ 
Woolley  E>.  QainM,  114  Ga.  122,  39 
S.  E.  892,  88  Am.  St.  Rep.  22;  Mead  v. 
Stegall,  77  Rl.  App.  679;  Joeet  v.  Wil- 
liams, 42  Ind.  565,  13  Am.  St.  R«p. 
377;  MusBelman  u.  Cravens,  47  Ind. 
1;  Louisville,  etc.,  Ry.  Co.  b.  Herr,  136 
Ind.  591,  36  N.  E.  556;  Mansfield  c. 
Wataon,  2  Iowa,  111;  Allen  v.  Berry- 
hiU,  27  lowB,  634,  1  Am.  Rep.  309; 
Van  Pfttten  v.  Beats,  46  Iowa,  62; 
Seaver  v.  Phelps,  11  Pick.  304,  22  Am. 
Dec.  372;  Reed  v.  Mattapan  Deposit 
A  Trust  Co.,  198  Man.  306,  84  N.  E. 
469;  Sutclifie  p.  Heatley  (Man.),  122 
N.  E.  317;  Carpenter  v.  Rodgecs,  61 
Mich.  384,  28  N.  W.  156,  1  Am.  St. 
Rep.  696;  De  Vries  p.  Cn^oot,  148 
Mich.  183,  111  N.  W.  775;  Broadwater 
V.  Dame,  10  Mo.  277;  Ingraham  v. 
BaJdwin,  9  N.  Y.  46;  Bush  ».  Brelnig, 
113  Pa.  St.  310,  6  AU.  86,  67  Am.  Rep. 
469. 

■<  Luhrs  p.  Hancock,  181  U.  S.  667, 


674,  21  S.  Ct.  726,  44  L.  Ed.  1006; 
Woolley  r.  Gaiim,  114  Ga.  122,  39 
S.  £.  892,  88  Am.  St.  R^.  22;  Scan- 
Isn  v.  Cobb,  86  111.  296;  Walton  v.  Mal- 
ooka,  264  Rl.  389,  106  N.  E.  211; 
Nichol  r.  Thomas,  63  Ind.  42;  Freed 
V.  Brown,  56  Ind.  310;  SchuS  tr.  Ran- 
som, 79  Ind.  458;  Boyv  p.  Beniman, 
123  Ind.  461,  24  N.  E.  249;  Harrison  «. 
OUey,  101  Iowa,  652,  70  N.  W.  724; 
Gribben  v.  Maxw^  34  BJuu.  8,  7 
Pao.  584;  Smith's  Committee  p.  Foi^ 
sythe,  28  Ky.  L.  Rep.  1034,  90  S.  W. 
1076;  Wathen  v.  Skag^  161  Ky.  600, 
171  8.  W.  193;  Bovey  v.  Hobson,  53 
Me.  451,  89  Am.  Dec.  705;  AUis  ■>. 
Billings,  6  Mete.  415,  39  Am.  Dec.  744; 
Riley  p.  Garter,  76  Md.  631,  25  Atl. 
667,  19  L.  R.  A.  489;  Arnold  p.  Riob- 
mcmd  Iron  WoiIb,  1  Gn^,  434;  Qib. 
son  p.  SopcT,  6  Gray,  279,  66  Am.  Deo. 
414;  Howe  ir.  Howe,  99  Ms».  88,  98; 
Rogers  v.  Blackwell,  49  Mich.  102,  13 
N.  W.  512  («0mUs);  Monn  v.  Moraa, 
106  Mich.  8,  63  N.  W.  989,  58  Am. 
St.  Rep.  462;  Thorpe  p.  Hanaoom,  64 
Minn.  201,  66  N.  W.  1;  MiU»  t>.  Bar- 
ber, 73  N.  J.  L.  38,  62  AtJ.  276;  Blins 
p.  Schwara,  177  N.  Y.  262,  69  N.  E. 
642,  101  Am.  St.  Rep.  806;  Rigpui  v. 
Gteea,  80  N.  C.  236,  30  Am.  Rep.  77; 
ElstoD  II.  Jaqter,  45  Tex.  400;  Porter 
V.  Brooks  (Tej.  Ciy.  Ar>.),  160  8.  W. 
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i  3S2.  Voidable  against  bona  fide  pnrcbaser. 

Though  a  lunatic's  contracts  are  regarded  as  voidable 
only,  they  may  at  common  law,  if  voidable  at  all,  be  avoided 
against  a  subsequent  purchaser  who  paid  value  for  the  property 
which  was  originally  sold  by  the  lunatic,  though  the  purchaser 
bougjit  in  ignorance  of  the  insanity  of  the  prior  owner.*" 
This  rule,  however,  so  far  as  concerns  sales  of  chattel  property 
has  been  changed  by  the  Uniform  Sales  Act  *'  which  makes 
no  exception  to  the  rule  that  a  bona  fide  purchaser  for  value 
fKHn  one  who  has  a  voidable  title  acquires  a  good  title.  In 
jurisdictions  which  require  restoration  of  the  consideration 
received  by  a  lunatic  as  a  condition  of  his  avoidance  of  hiB 
acts  as  agunst  an  immediate  purchaser  in  good  faith  "  it  is 
dear  that  subsequ^it  grantees  who  take  the  title  in  like 
good  faith  and  ignorance  of  the  incompeent's  disabiUty  are 
Hititled  to  be  restored  to  their  original  position  before  th^ 
can  be  deprived  of  their  property  by  the  intervention  of  a 
court  of  equity."  *' 


192;  ftnith  v.  Guerre  (Tex.  Civ.  Ai^.), 
1WS.W.417.  See  also  Hardy  p.  DyM, 
203  ni.  211,  $7  N.  E.  SSZ;  Sheefaan  tr. 
Alka,  67  Kans.  712,  74  I^.  245.  In 
Pftthm  V.  WashingtoD,  54  Ore.  479, 
103  Pac.  60,  penoDsl  property  was 
(muferred  by  an  Iiuana  person  to  one 
who  did  not  then  know  of  the  inaanity 
but  learned  of  it  soon  afterwards.  The 
Dourt  bdd  that  the  lunatic  on  regain- 
ing  hia  saoity  might  demand  the  prop- 
aty  and  that  the  transferee  on  learn- 
ing d  the  insanity  was  bound  to  take 
ordinary  care  of  the  property  with  a 
view  to  returning  it  on  request. 

"HuU  V.  Louth,  109  Ind.  316,  10 
N.  E.  270,  58  Am.  Rep.  406;  Hovey 
>■  mAxoa,  53  Me.  451,  SQ  Am.  Deo. 
705;  Rogers  v.  Blackwell,  4B  Mich. 
192, 13  N.  W.  512;  McKenrie  o.  Don- 
otfl,  151  Mo.  431,  82  S.  W.  314;  Dewey 
•■  ADgire,  37  Neb.  6,  65  N.  W.  279,  40 
Am.  St.  Rep'  568;  Qingrioh  e.  Rt^ore, 
»  Neb.  627,  98  N.  W.  156j  BurgedorfT 
*.  Hamw,  95  Neb.  113,  145  N.  W. 
3»;  Sdunck  v.  Hooper,  160  N.  Y.  8. 


Wff.  But  see  Aahoraft  c  De  Armond, 
44  Iowa,  229;  Odom  p.  Riddiek,  104 
N.  C.  SIS,  10  S.  E.  609,  7  L.  R.  A. 
118,  17  Am.  St.  Rep.  686,  where  it 
was  held  that  a  homi  fid*  purchasw 
of  land  who  had  paid  full  value  for 
it  could  iMt  be  deprived  tbatot  un- 
less the  consideration  paid  was  re- 
Btm^.  It  aboidd  be  obeoved  that 
whoever  it  ia  held  that  a  lunatic  can- 
not avoid  a  contract  made  by  him 
with  one  who  ia  ignorant  of  his  lunacy 
and  who  pays  him  full  value  as  ooDsid- 
eration,  unlesa  the  original  status  ia 
restored,  it  neoemarily  follows  that 
piop«ty  if  recoverable  from  a  bona 
fide  purchaser  can  be  recovered  only 
upon  the  same  conditions. 

"Sec.  24.  See  lupra,  1233,  as  to 
aimilar  effect  on  an  infant's  privilege, 
and  infi^  i  506,  for  the  States  irtiioh 
have  otacted  the  Sales  Act. 

"Cobum  V.  RAymond,  76  Conn. 
484,  492,  67  AU.  116, 100  Am.  St.  R^ 
1000. 
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§  253.  Ratification  and  disaffirmance. 

If  a  Itmatic'B  contracts  are  voidable  only,  tiiey  may  be 
ratified  and  the  authorities  almost  uniformly  support  the  va- 
lidity of  such  ratification  if  the  lunatic  was  not  under  guardian- 
ship.^'  Any  conduct  on  the  part  of  the  lunatic  who  has  re- 
gained his  reason  which  clearly  indicates  assent  to  his  previous 
acts,  ratifies  and  validatea  them.^^  Such  conduct  will  amoimt 
to  ratification  in  spite  of  ignorance  of  the  right  to  avoid  tiie 
transaction  and  of  the  effect  of  the  subsequent  conduct  as 
a  relinquishm^it  of  that  right.'^  Whether  a  mere  failure 
to  disaffirm  a  bai^ain  made  during  insanity  will  suffice  for 
ratification  has  not  been  as  much  discussed  as  the  corresponding 
question  in  regard  to  infants.  It  seems,  however,  that  if 
the  lunatic  on  recovering  his  reason  was  aware  of  the  bai^iun 
which  he  had  made  while  insane,  delay  without  more  would 
preclude  him  from  disaffirming  the  transaction.^  The  Itmatic's 
representatives  may  ratify  after  his  death  a  contract  made 

»  Mattfaewa  f.  Baxter,  L.  R.  S  Ex.  comb  p.  Etardy,  73  Minn.  286,  76  N.  W. 
132;  Boldwyn  v.  Smith,  [1900]  1  Ch.  29;  Gibson  v.  Weeteni,  etc,  R.  Co.,  164 
588;  £tmt  L.  I.  Co.  v.  SeUera,  154  F&.  142,  30  AU.  308,  44  Am.  St.  R^k 
Ind.  370,  fi6  N.  E.  97,  T7  Am.  St. 
Sep.  481;  Arnold  v.  Richmond  Works, 
I  G»y,  434;  Wolcott  o.  Conn.  L.  L 
Co.,  137  Miofa.  309,  100  N.  W.  669; 
Cochnm  Timber  Co.  v.  Fiaher,  190 
Mich.  478,  157  N.  W.  282;  Gingrich  v. 
"Rof^n,  69  Neb.  527,  96  N.  W.  156; 
Blinn  D.  Schwan,  177  N.  Y.  262,  69 
N.  E.  642, 101  Am.  St.  Rep.  806;  Law- 
rence K.  Morris,  167  N.  Y.  App.  D.  186, 
152  N.  Y.  S.  777;  Smith  e.  Guerre  (Tex. 
Civ.  App.),  169  8.  W.  417.  And  see 
caaee  in  the  following  noUa.  But  see 
Oakley  v.  »ieUey,  129  Ala.  467,  470,  29 
So.  385. 

"  Barry  v.  St.  Joseph's  Hospital 
(Col.),  48  Pac.  68;  Strodder  c  Southern 
Granite  Co.,  99  Ga.  695,  27  S.  E.  174; 
Bcasley  i>.  Beasley,  180  Bl.  163,  54 
N.  E.  187;  LouisriUe,  etc.,  Ry.  Co.  e. 
Herr,  135  Ind.  591,  35  N.  E.  566; 
Allis  V.  Billings,  6  Mete.  415,  39  Am. 
Dec.  744;  Arnold  v.  Richmond  Works, 
1  Gmy,  434;  Weickgenant  v.  Ecdes, 
173  Midk.  69S,  140  N.  W.  513;  Whit- 


» Arnold  V.  Richmond  Works,  1 
Gmy,  434.  But  see  Alabama,  etc., 
Ry.  V.  JonM,  73  Miss.  110,  19  So.  106, 
66  Am.  St.  Rep.  488. 

>CockriU  V.  Cookrill,  92  Fed.  811, 
34  C.  C.  A.  254;  Barry  p.  St.  Jo- 
seph's Hospital  (Gal.),  48  Pao.  68; 
Strodder  d.  Southern  Granite  Co.,  99 
G&.  695,  27  S.  E.  174;  Bunn  o.  Fost^ 
107  Ga.  490,  33  S.  E.  707;  Weber  o. 
Bottgw,  172  la.  418,  164  N.  W.  579; 
Spiow  V.  Holbrook,  29  Ky.  U  Bcf>. 
865,  96  S.  W.  571;  M<wris  v.  Ot. 
Northern  Ry.  Co.,  67  Minn.  74,  69 
N.  W.  628.  See  also  Wright  ■>.  Fisher, 
85  Mich.  276,  284,  32  N.  W.  605,  8 
Am.  St.  Rep.  SS6.  In  Weickgenant  v. 
Eccles,  173  Mich.  695,  140  N.  W.  613, 
an  insane  person  sold  his  business  and 
covenated  not  to  compete  with  the 
buyer.  On  his  recovery  no  attempt  was 
made  to  avoid  the  sale  nor  was  it  ocun- 
plained  of  as  unfair;  and  it  was  hdd 
that  he  was  bound  by  the  covenant. 
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by  him;  ^  and  so  tiiey  may  diBafiBrm  the  bargun.^  In  Eng- 
land ratification  by  a  guardian  has  been  upheld;  ^  and  in  the 
United  States  the  converse  proportion,  tiiat  the  guardian 
of  a  lunatic  may  disafBrm  his  contracts,  has  been  accepted.^ 
It  has  been  held  in  Nebraska,  however,  that  the  acts  of 
a  lunatic  cannot  be  ratihed  by  his  guardian  or  even  by  the 
court  having  jurisdiction  over  the  lunatic."  The  party  with 
whom  the  lunatic  dealt  cannot  avoid  the  contract  because 
of  the  lunacy.^^  And  so  far  as  third  persons  are  concerned 
the  contract  before  it  has  been  avoided  is  vaUd.*'  There- 
fore, a  creditor  of  an  insane  person  cannot  attack  a  transfer 
of  property  made  by  his  debtor  for  the  sole  reason  that  the 
grantor  was  a  lunatic  at  the  time  of  the  transfer.'^  If  a  con- 
tract has  been  ratified  it  is  obvious  that  it  cannot  thereafter 
be  avoided.'^  It  has  been  held  that  a  lunatic's  contracts  cannot 
be  effectively  avoided  by  him  while  insane,*'  but  the  decisions 
on  this  question  in  r^ard  to  infants  should  be  compared." 

'  Buna  D.  Postdl,  107  Oa.  490,  33 
8.  E.  707;  Bullud  e.  Moor,  1S8  MasB. 
418,  33  N.  E.  928. 

"lADgley  t>.  lADgl^,  45  Ark.  392, 
397;  Orr  e.  Equitable  Mortgage  Co., 
107  Ga.  499,  33  3.  E.  708;  Downham 
t.  HoUoway,  158  Ind.  626,  04  N.  E. 
S2,  92  Am.  St.  Sep.  330. 

» Baldwyn  v.  Smith,  (19001   1  Ch. 


"□dredge  v.  Pelmfx,  185  QI.  618, 
67  N.  K  770,  76  Am.  St.  Itep.  5»; 
UuU  p.  Louth,  100  Ind.  315,  10  N.  B- 
270,  58  Am.  St.  Rep.  405;  LouisviUe, 
etc.,  Ry.  Co.  v.  Herr,  136  Ind.  591,  35 
N.  E.  SSfl;  Alemndw  v.  HaskinB,  68 
Iowa,  73,  25  N.  W.  935;  Reason  a. 
Jonu,  119  Mich.  672,  78  N.  W.  899. 

■■  Gingrioh  V.  Rogers,  60  Neb.  627, 
98  N.  W.  156.  See  also  Ranuetla  v. 
G«nier,  80  Mo.  474. 

"HanooD  v.  Haratoa,  51  Fed.  113; 
ADen  t>.  Bsiyhill,.  27  Iowa,  534; 
beekenridgs  v.  Ormsby,  1  J.  J. 
Mimh.  236,  239,  19  Am.  Dec.  71;  At- 
kH  v.  Jaikins,  163  Mass.  362,  40 
N.  E  178,  28  L.  R.  A.  694,  47  Am.  St. 
Rep.  463.     Compare  Ashley  v.  BoU 


man,  15  8.  C.  97,  where  the  court 
seemed  to  regard  any  liability  of  the 
other  party  to  be  quasi-contractuaj. 

"  Atwell  V.  Jenkins,  163  Mas.  3^, 
40  N.  E.  178,  28  L.  R  A.  694,  47  Am. 
St.  Rep.  463.  See,  however,  WaUer 
p.  JuIiuH,  68  Kans.  314,  74  Pac.  157, 
where  it  was  held  that  one  in  poeaea- 
sion  of  land  might  set  up  the  inva- 
lidity of  a  deed  made  by  an  insane 
owner,  in  view  of  the  facts  that  no 
consideration  was  paid  by  the  grantee 
and  he  knew  of  the  insanity. 

"  Brumbaugh  v.  Richcreek,  127  Ind. 
240,  26  N.  E.  664,  22  Am.  St.  Rep. 
649.  Cf.  Riley  v.  Carter,  76  Md.  581. 
25  Atl.  667,  19  L.  R.  A.  489,  35  Am, 
St.  Rep.  443,  where  it  wu  held  that 
creditors  might  attack  a  general  as- 
signment made  by  their  debtor  for  the 
benefit  of  his  creditors  on  the  ground 
that  he  was  insane. 

"  Bimn  V.  Postell,  107  Ga.  490,  33 
S.   E.   707. 

■>  Louisville,  etc.,  Ry.  Co.  e.  Herr, 
135  Ind.  591,  35  N.  E.  556. 

"  See  Mipra,  {  235. 
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§  304.  Lunatics*  contracts  valid  in  some  cases. 

In  comparatively  recent  times  many  courte  have  made 
a  still  farther  departure  from  the  view  that  a  lunatic's  contract 
is  void  because  of  his  inability  to  give  intelligent  assent.  In 
the  leading  case  of  Molton  v.  Camroux,*'  the  rule  was  stated: 
"The  modem  cases  show  that  when  that  state  of  mind  was 
unknown  to  the  other  contracting  party,  and  no  advantage 
was  taken  of  the  lunatic,  the  defence  cannot  prevail,  especially 
where  the  contract  is  not  merely  executory  but  executed 
in  the  whole  or  in  part  and  the  parties  cannot  be  restored 
altogether  to  their  original  positions."  "  This  rule  had,  at 
the  time,  the  support  of  decisions  in  equity,^  but  went  beyond 
what  had  been  decided  previously  by  courts  of  law.  The  rule 
is,  however,  in  line  with  the  view  now  generally  prevailing  in 
regard  to  mutual  assent  as  a  requirement  for  the  formation  at 
contracts.  According  to  the  modem  view  actual  mental  assent 
is  not  material  in  the  formation  of  contracts,  the  important 
thing  being  what  each  party  is  justified  in  believing  from  the 
actions  and  wtnds  of  the  man  he  is  dealing  with.**  Accordingly 
if  one  dealing  with  a  lunatic  may  reasonably  suppose  he  is 
sane  and  makes  a  bargain  with  him  on  that  assumption,  there  is 
no  theoretical  difficulty  in  the  lack  of  mutual  assent.  Lunatics 
whose  acts  can  deceive  anybody  are  not  so  totally  devoid 
of  will  that  their  words  and  acts  can  be  compared  to  talk- 
ing while  asleep  or  signii^  a  paper  substituted  by  sleight 
of  hand.  It  is  necessary,  however,  for  reasons  of  justice, 
that  the  lunatic  should  be  privil^ed  to  avoid  the  contract 
if  it  is  oppressive.  As  this  is  a  personal  privil^e  it  may  well 
be  limited  to  cases  where  otherwise  there  would  be  hardship. 
It  is  so  limited  by  the  rule  of  Molton  v.  Camroux,  for  if  a 
lunatic  has  recdved  fair  consideration,  of  which  he  has  had 
the  benefit,  and  which  he  cannot  restore,  there  is  no  bard- 
ship  in  treatii^  the  transaction  as  valid.  Accordii^y  the 
rule  has  not  only  been  followed  in  England,*'  but  has  been 

"  2  Excb.  487,  4  Exch.  17.    This  waa  *  Nidi  v.  Morfey,  9  Yes.  478. 

■uj   action  brought   aftei  a  lunatio's  <>  See  supra,  §  M. 

death  by  hia  representatives  to  recover  **  Matthews  p.  Baxt^,  L.  R.  8  Ex. 

piemiuma  paid  by  him  for  am  annuity.  132;  Imperial  ZiOan  Co.  c.  Stone,  [1883] 

B«»vety  was  not  allowed.  I  Q.  B.  SSfk 

"4  £xoh.  17,  19. 
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much  extended.  In  Molton  v.  Camroux  the  court  ccmfined 
its  remarkB  strictly  to  the  case  of  executed  contracts,  but 
in  a  later  English  case  *'  all  of  the  judges  state  without  limita- 
tion that  unless  the  mental  incapacity  was  known  to  the 
other  party  insanity  is  no  defense  to  an  action  on  a  contract; 
and  Lord  Esher  says  expressly  "whether  it  is  executory  or 
e^KCuted."  But  one  of  the  three  judges  su^^ts  that  it  is 
essential  ih&i  the  contract  shall  be  fair,  and  none  of  the  three 
suggest  that  if  the  consid^atlon  was  restored  the  lunatic 
might  rescind  the  contract.  Indeed  in  the  actual  case  the 
lunatic  was  a  surety,  who  may  be  presumed  to  have  received 
no  benefit  from  the  consideration.^*  Whether  all  the  implica- 
tions of  this  decision  can  be  taken  as  settled  law  in  England 
may  be  questioned  in  view  of  late  judicial  expressions  in 
other  cases.  *^  In  the  United  States,  the  weight  of  authority 
supports  the  rule  quoted  above  from  Molton  v.  Camroux,* 

*■  Imperial  Loan  Co.  r.  Stone,  [1892) 
1  Q.  B.  699. 

**  In  Penua]4vBiu&  it  is  bdd  th&t  on 
insane  indorecx  of  &  note,  whether  for 
acoommodaticak  or  not,  is  liable  to  the 
extoit  of  the  boiefit  received.  First 
National  Bank  p.  fidelity  Title  & 
Tnial  Co.,  261  Pa.  629,  97  At).  75. 

**  "There  cannot  be  a  contract  by  a 
Intiatio,"  per  Cotton,  L.  J.  Be  Rhodee, 
44  Ch.  D.  94,  106.(1890).  "A  man, 
while  <rf  unsound  mind,  Altered  iato  a 
contract  to  purchase  an  eet&tA.  The 
cCHitract  was  aocordin^y  voidable," 
per  BjTOs,  J.  Baldwyn  o.  Smith,  [1900] 
1  Ch.  688,  590. 

•Btodrib  e.  Bivdrib,  66  Cal.  663; 
More  D.  Calkins,  86  Cal.  177,  24  Pao. 
720;  Cobum  v.  Raymond,  76  Cmin. 
484,  67  Atl.  116,  100  Am.  St.  Rep. 
1000;  StTodder  v.  Southern  Granite 
Co.,  99  Ga.  596,  27  S.  E.  174;  Bdl- 
Bow  D.  Koacb,  210  ni.  364,  71  N.  E. 
454;  Merry  d.  Bergfeld,  264  HI.  84, 
106  N.  E.  768;  Fay  v.  Burditt,  81  Ind. 
433,  42  Am.  R^.  142;  Copenrath  o. 
Kioiby,  S3  Ind.  18;  Northwestern,  etc., 
Ins.  Co.  V.  Blankenship,  94  lad.  635, 
544,  48  Am.  Rep.  185;  BehKua  v.  Me- 


Kenzie,  23  Iowa,  333,  92  Am.  Deo. 
428;  Abbott  v.  Creal,  56  Iowa,  175,  9 
N.  W.  115;  Bokemper  u.  Haien,  96 
Iowa,  221,  64  N.  W.  773;  Swartwood 
f.  Chance,  131  Iowa,  714,  109  N.  W. 
297;  Gribb^  v.  Maxwell,  34  Kana.  8, 
7  Pac.  684;  Smith's  Committee  if. 
Forsythe,  28  Ky.  L.  Bep.  1034,  90 
8.  W.  1075;  Twomey  v.  Papalia,  142 
La.  621,  77  So.  470;  Flach  v.  Gotts- 
cbalk  Co.,  8S  Md.  36S,  41  AU.  908, 
42  L.  R.  A.  745,  71  Am.  St.  Rep.  418; 
Sfaoultera  n.  AUen,  51  Mich.  529,  16 
N.  W.  8S8;  Sohaps  v.  Lehner,  64  Minn. 
20S,  56  N.  W.  Oil;  Morria  v.  Great 
NorthMTi  Ry.  Co.,  67  Minn.  74,  69 
N.  W.  628;  Hill-Dodge  Banking  Co.  o. 
Loomis,  140  Mo.  App.  62 119,  S.  W.  967; 
Young  V.  Stevens,  48  N.  H.  133,  2  Am. 
Rep.  202, 97  Am.  Deo.  692;  Matthieseo, 
eto.,  B.  McMahon'a  Adm.,  38  N.  J.  L. 
S36;  Miller  o.  Barber,  73  N.  J.  L.  38, 
62  Atl.  276;  Qoldbe^  v.  West  End 
HomeBtead  Co.,  78  N.  J.  L.  70,  73 
Ati.  128;  Groff  V.  Stitzer,  77  N.  J. 
Eq.  260,  77  Atl.  46;  Mutual  Life  Ins. 
Co.  V.  Hunt,  79  N.  Y.  641;  Ipock  e. 
Atlantic,  etc.,  R.  Co.,  158  N.  C.  446, 
74  S.  E.  362;  Hosla  ».  Beard,  64  Ohio 
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This  principle  applira  to  the  caee  of  a  deed  made  by  a  lunatic." 
So  n^otiable  paper  executed  by  a  lunatic  is  binding  in  the 
hands  of  an  innocent  holder  for  value,  if  the  lunatic  received 
a  proper  consideration  therefor;  *  but  is  not  binding  if  he 
did  Qot.^  It  seems  generally  assumed  in  these  cases  that 
if  any  consideratian  received  by  the  lunatic  can  be  and  is 
restored,  the  bargain  may  be  rescinded."  It  follows,  there- 
fore, that  contracts  still  wholly  executory  are  not  enforceable 
against  such  a  person.^^  And  probably  most  courts  in  the 
United  States  would  agree  with  Oie  Suprane  Court  of  Geoi^ 
in  holding  that  the  mere  fact ' '  that  the  other  party  to  the  con- 
tract was  ignorant  that  the  p>erson  with  whom  he  was  deaUng 
was  in  fact  insane,  and  that  the  existence  of  such  insanity  could 


St.  398,  43  N.  £.  1040,  35  L.  R.  A.  161, 
56  Am.  St.  Rep.  720;  Loman  v.  Paiil- 
lin  (Okl.),  152  Pao.  73;  Beals  c  See, 
10  Pa.  St.  S6,  49  Am.  Dec.  573;  Kneed- 
ler'B  A^jeal,  92  Pa.  St.  428;  Cooney  v. 
Lincoln,  21  R.  I.  246,  42  AU.  867,  79 
Am.  St.  Sep.  790;  Sims  v.  MeLure,  8 
lUch.  Eq.  286,  70  Am.  Dec.  196; 
National  Metal  Edge  Box  Co.  v.  Van- 
derven,  86  Vt.  488,  82  Atl.  837,  42 
L.  R.  A.  (N.  S.)  343.  But  see  oaaes 
cited  in  the  preceding  aections. 

«  Ronau  v.  Bluhm,  173  III.  277,  50 
N.  E.  694;  Eldredge  i>.  Palmer,  185 
111.  618,  57  N.  E.  770,  76  Am.  St. 
Rep.  59;  Thraah  v.  Starbuck,  145 
Ins.  673,  44  N.  E.  543;  A^craft  c 
De  Armond,  44  Iowa,  229;  Harrison 
V.  Otley,  101  Iowa,  652,  70  N.  W. 
724;  Myers  v.  Knabe,  51  Kans.  720, 
33  Fac.  602;  Rusk  v.  Fenton,  14  Bush, 
400,  29  Am.  Rep.  413;  Smith's  Com- 
mittee 11.  For^ythe,  28  Ky.  L.  Rq>. 
1034,  90  S.  W.  1075;  McKensie  v.  Don- 
neli,  151  Mo,  431,  62  S.  W.  214; 
Yauger  v.  Skinner,  14  N.  J.  Eq.  389; 
Riggan  v.  Green,  80  N.  C.  236,  30 
Am.  Rep.  77.  But  see  oontra,  Mo- 
Evoy  V.  Tucker,  115  Ark.  430,  171 
S.  W.  888;  Nichol  i>.  Thonus,  53  Ind. 
42;  Hovey  v.  Hobson,  63  Me.  451,  55 
Me.  256,  275,  80  Am.  Dec.  705;  Bates 
0.  Hyman  (Miss.),  28  So.  567;  Dewey  s. 


Allgire,  37  Neb.  6,  66  N.  W.  276,  40 
Am.  St.  Rq>.  468;  Wager  v.  Wagaaer, 
53  Neb.  611,  73  N.  W.  037;  Smilii  v. 
Ryan,  191  N.  Y.  453,  84  N.  E.  402,  19 
L.  R.  A.  {N.  8.)  461,  123  Am.  St.  Rep. 
609;  Gilgallon  v.  Biah(^,  46  N.  Y.  kpp. 
Div.  360;  Crawford  v.  SooTell,  94  Pa. 
St.  48,  39  Am.  Rep'.  766;  Mit«bdl  p. 
Imnan  (Tex.  Civ.  kpp.),  166  S.  W.  290. 
See  also  cases  dted  in  the  pveoediog 
sections. 

*  I^ncaster  Bank  v.  Moore,  78  Pa. 
St.  407,  21  Am.  Rep.  24;  Snyder  ■>. 
Laubach  (S.  C.  Pa),  7  W.  N.  C.  464. 
9  C.  L.  J.  496.  Contra,  Hosier  v. 
Beaid,  64  Ohio  St.  398,  43  N.  E.  1040, 
35  L.  R.  A.  161,  56  Am.  St.  Rep.  720. 

"McClain  p.  Davis,  77  Ind.  419; 
Moore  v.  Hershey,  90  Pa.  St.  196; 
Wirebach  v.  Bank,  97  Pa.  St.  643,  30 
Am.  Rep.  821;  Campbell  o.  Campbell, 
35R.I.  211,  85  Atl.  930. 

'"  It  was  so  held  in  Woolley  s.  Gaines, 
114  Gs.  122,  39  S.  E.  892,  88  Am.  St. 
R«p.  22;  Goldberg  v.  West  End  Home, 
stead  Co.,  78  N.  J.  L.  70,  73  AU.  128; 
Ipock  V.  Atlantic,  etc,  R.  Co.,  ISS 
N.  C.  446,  74  S.  E.  3S2. 

"Baldwyn  v.  Smith,  11900]  1  Ca>. 
588;  Corbit  d.  Smith,  7  Iowa,  60,  71 
Am.  Dec.  431;  Young  v.  Steveoa,  48 
N.  H.  133,  2  Am.  R^.  202,  07  Am. 
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not  have  been  diBcovered  by  an  ordinarily  reasonable  and  pru- 
dent peison,  does  not  make  such  a  contract  valid  and  bind- 
ing." "  The  fact  that  the  consideration  has  been  spent  and 
that  the  lunatic  without  fault  is  unable  to  restore  it  does  not 
aeem  to  help  his  case.  If  he  cannot  do  so,  for  whatever  cause, 
the  contract  is  binding."  Therequirementof  restoration  of  the 
consideration  as  a  condition  of  rescission  is  not  universal. 
Of  course  jurisdictions  which  hold  the  contract  of  a  lunatic 
is  void  cannot  admit  the  existence  of  such  a  condition,  and 
accordingly  some  of  the  older  decisions  hold  tiiat  restoration 
of  the  consideration  is  unnecessary.'*  Even  though  the 
ccnsideration  ^ven  for  a  lunatic's  promise  does  not  inure 
to  his  benefit  as  has  been  seen,  the  transaction  has  none  the 
less  been  held  binding  in  England  ^'  and  the  ^^^gHah  decision 
finds  support  in  the  United  States,"  but  the  contrary  has  been 
held  in  Indiana,  even  though  the  contract  was  a  ftur  one."^ 
Where  the  insanity  was  known  to  the  person  dealing  with 
the  lunatic,  an  offer  to  restore  the  consideration  is  not  re- 


port p.  Equitable  Mort|mie  Co., 
107  Ga.  499,  33  B.  E.  708.  See  also 
Jacks  K.  EMee,  139  Cal.  507,  73  Fao. 
247;  Woollejr  v.  Gaines,  114  Ga.  122, 
39  a  E.  892,  88  Am.  St.  Rep.  22; 
Hon  tr.  Louth,  109  Ind.  316,  10  N.  E. 
270,  58  Am.  Rep.  405;  Clark  tr.  New 
Yotk.  Ac  R.  Co.,  36  R.  I.  479,  87  AU. 
20e;  Caii4>bdl  v.  Campbdl,  35  R.  I. 
211,  86  Atl.  930. 

"Scanlan  o.  Cobb,  86  HL  296; 
Bumham  v.  IQdweU,  113  lU.  42S; 
YoD&g  t>.  StermB,  48  N.  H.  133,  2 
Am.  Rep.  202,  97  Am.  Deo.  692; 
MatthieflBHi  p.  McMohon's  Adm.,  38 
N.  J.  L.  536;  Yauger  p.  Skiaata,  14 
N.  J.  Eq.  389;  Mutual  L.  I.  Co.  p. 
Hunt,  79  N.  Y.  641;  Biggan  p.  Green, 
80  N.  C.  236,  30  Am.  Rep.  77;  Ipock 
P.  Atlaatio,  eto.,  R.  Co.,  158  N.  C.  445, 
74  a  E.  352;  Lancarter  Bank  p.  Moore, 
78  Pa.  St.  407,  21  Am.  Rep.  24;  Sims 
p.  McLure,  8  Rich.  Eq.  (S.  C.)  286,  70 
Am.  Dec.  196.  See,  boverer,  Strodder 
P.  Soutbeni  Qnnite  Co.,  99  Ga.  595, 


27  S.  E.  174;  Hale  p.  Kobbert,  100 
Iowa,  128,  130,  80  N.  W.  308. 

^  Breckemidge  n.  Ormabj,  I  J.  J. 
Manh.  236,  245,  19  Am.  Deo.  71; 
Hove;  P.  Hobacm,  63  Me.  451,  89  Am. 
Dec.  705;  Gibnon  p.  Soper,  6  Gny, 
279,  66  Am.  Deo.  414;  Slandcn  e. 
Davis,  19  N.  H.  139. 

"Imperial  Loan  Co.,  «.  Stone, 
[18921  1  Q.  B.  509. 

•»  Abbott  P.  Creal,  66  Iowa,  175,  9 
N.  W.  116;  Blount  p.  Sp»tt,  113  Mo. 
48,  20  S.  W.  967;  Bank  v.  ^leed,  97 
Tenn.  120,  36  S.  W.  716,  66  Am.  St. 
Rep.  788.  In  Groff  p.  Stitwr,  77  N.  J. 
Eq.  260,  77  Atl.  46,  31  L.  R.  A.  (N.  8.) 
1159,  a  bank  which  had  lent  money  in 
good  faith  on  the  security  of  stock, 
belongiiig  to  another,  who  was  men- 
tally incompetent,  was  held  entitled 
to  enforce  its  claim   against  the  se- 

"  NortiiweBtem,    etc.,    Ins.    Co.    v. 
94  Ind.  636,  48  Am.  Rep. 
Physio-Medical  College  p.   Wil- 
Q,  108  Ind.  31^  9  N.  E.  167. 
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quired  as  a  condition  precedent  to  rescission,**  and  the  same 
result  has  been  reached  where  the  bargain  was  an  unfair 
one.** 

Interest  also  is  chained  agtunst  one  who  has  received  money 
from  a  lunatic,  knowing  him  to  be  such.** 

S  305.  Kecessaiies. 

For  the  same  reason  as  in  tlie  case  of  infants,  lunatics  are 
liable  for  necessaries  furnished  them.*'  As  pointed  out  ** 
under  the  heading  of  infancy,  this  liability  should  be  regarded 
as  qua^-contractual  rather  than  contractual.*'  Hence  it 
is  not  necessary  for  the  existence  of  the  liability  that  any 


■■  Imp«itJ  Loftn  Co.  v.  SU»e,  [1892] 
1  Q.  B.  68B;  AUore  s.  JeweU,  94  U.  S. 
fiU,  24  L.  Ed.  360;  Harding  o. 
Wheaton,  2  Mssod  (U.  S.},  378;  Seary 
vl  line,  23  Ark.  417;  Rtnuu  v.  Bluhn, 
173  Dl.  277,  fiO  N.  E.  694;  Harfy  v. 
Dyaa,  203  TO.  2H,  «7  N.  E.  8B2; 
Tbrarfi  B.  Stufouck,  145  Ind.  673,  44 
N.  E.  643;  Shedun  ir.  Allen,  67  Kus. 
713,  74  Pac.  246;  Waller  v.  Julius,  6S 
Kbih.  314, 74  Pac.  157, 36  L.  R.  A.  161; 
Rhoadffl  B.  FuUer,  139  Mo.  179,  40 
S.  W.  760;  CreekmoK  e.  Baxter,  121 
N.  C.  31,  27  B.  E.  904;  Hodtx  d.  Beard, 
54  Qiao  St.  398,  43  N.  E.  1040,  66 
Am.  St.  Hep.  720;  Crawford  p.  ScoveH, 
94  Pa.  St.  48,  39  Am.  Rep.  766;  Lin- 
coln V.  Buckmaster,  32  Vt.  652. 

■•  ^le  V.  Kobbert,  109  Iowa,  128, 
80  N.  W.  308;  Clark  c  Lopec,  76 
Miss.  932,  23  So.  048,  957;  Halley  u. 
'ncester,  72  Mo.  73;  Sims  p.  McI^, 
8  Riafa.  Eq.  (S.  C.)  286,  70  Am.  Deo. 
196. 

"  Goldberg  ir.  West  End  Homestead 
Co.,  78  N.  J.  L.  70,  73  AU.  128. 

"  Bajrter  b.  Portsmouth,  5  B.  4  C. 
170;  Bx  parts  Nwthington,  37  Ala. 
496,  79  Am.  Dec.  67;  Bonim  ir.  Bell, 
132  Ala.  86,  31  So.  454;  Henry  v. 
Kne,  23  Ark.  417;  Ratliff  v.  Baltier's 
Adm.  13  Ida.  152,  89  I^.  71;  Sawyer  v. 
LufUn,  66  Me.  308;  KendaU  s.  May,  10 


AUea,  59;  Gross  v.  Jones,  89  Min.  44, 
42  So.  802;  Reando  v.  Misplay,  90 
Mo.  351,  2  S.  W.  405,  69  Am.  Rep.  13; 
Hartley  e.  Hartley's  Est.,  173  Mo. 
^p.  18,  155  a.  W.  1099;  Seera  v.  True, 
53  N.  H.  627;  Vm  Horn  v.  Hann,  39 
N.  J.  L.  207;  Waldron  v.  Davis,  70 
N.  J.  L.  788,  58  Atl.  293,  66  L.  R.  A, 
691;  Ricliudsoii  e.  Strong,  13  Ired.  L. 
106,  S6  Am.  Dec.  430;  SutIm  t>.  Pip- 
kin, 60  N.  C.  513;  Kneedlcr's  Appeal, 
92  Pa.  St.  428;  In  rt  Arnold's  Est.,  253 
Pa.  517,  98  AU.  701;  BlaisdeU  v. 
Holmes,  48  Vt.  492. 

"  See  tupra,  S  240. 

•*  Be  Rhodes,  44  Ch.  D.  M;  B^mr 
V.  Fine,  23  Ark.  417,  418;  Hartl^  p. 
Hartley's  Estate,  173  Mo.  App.  18,  165 
S.  W.  1009;  Scera  d.  TMie,  63  N.  H. 
627;  Sheltman  v.  Taylor's  Committee, 
lie  Va.  762,  82  S.  E.  608.  In  Rt 
Rhodes,  at  p.  107,  Liodley,  L.  J.,  dep- 
recated '"Oie  unfortunate  tcnninol- 
ogy  of  our  law,  owing  to  whidi  the  ex- 
pression 'implied  oontract'  has  been 
used  to  denot«  not  only  a  genuine  con- 
tract established  by  inferoice,  but  also 
an  obligation  which  does  not  arise  from 
any  real  contract,  but  which  can  be 
enf  oroed  as  if  it  had  a  contractual  origin. 
Obligations  of  this  class  are  called  by 
oiTilians    otM^ationm    fuoci    ex    eon- 
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eapress  oontraot  be  made,  as  is  shown  by  the  fact,  that  even 
though  a  lunatic  is  under  guardianship  and,  consequently, 
totally  incapable  of  contracting,  he  can,  nevertheless,  bind 
himself  for  necessaries  if  not  furnished  with  them  by  his 
guardian.**  As  in  the  case  of  infants  also  a  lunatic's  liability 
is  measured  not  by  the  promises  he  may  have  madd  but 
by  the  value  of  the  necessaries  furnished  him.**  As  to  what 
constitutes  necessaries,  the  same  principles  that  have  been 
discussed  previously  in  case  of  infants  are  applicable.  In 
the  case  of  a  lunatic  medical  services,  including  nursing  and 
other  protection  usual  for  insane  persons,  may  be  necessary.** 
L^;al  services  of  an  attorney  to  obtain  release  from  an  asylum 
have  also  been  held  necessary  if  faithfully  and  prudoitly 
rendered,  r^ardless  of  whether  they  proved  beneficial.*^ 
Necessaries  furnished  to  the  wife  of  the  lunatic  are  also  a 
neceBsary  expense  to  him  for  which  he  may  be  held  liable.** 
The  lender  of  money  to  a  lunatic  who  uses  it  in  the  purchase 
of  necessaries  is  dealt  with  in  the  same  way  as  a  similar  lender 
of  money  to  an  infant;  *'  and,  therefore,  be  is  subrogated  in 
equity  to  the  rights  of  one  from  whom  the  necessaries  were 


§  266.  What  constitutes  insanity. 

In  the  early  decisions  little  distinction  is  made  between 

xCreacJi  v.  TuuBt&U,  SB  Ala.  249,  Feari  v.  McDowell.  3  J.  J.  Mweh.  SSfi, 

12  So.  713;  Menrin'B  App.,  72  Conn.  20  Am.  Deo.  199;  Dalton  v.  Dalton,  172 

ler,  172,  43  Atl.  1055,  1057;  Sawyer  t>.  Ky.   585,    189  S.    W.  902;  Shaw  d. 

Luftin,  Se  Me.  308;  Darby  t>.  Cabann^,  Thompeon,  16  Pick.  198,  26  Am.  Dec. 

IMo.  App.  126;Staimardi'.  Buim,63  656;   Stuckey   ■>.    MattKe,    24    Hon, 

Vt.  244,   22  Ad.    460;    Mauj^ian  c.  461. 

Bumg,64Vt.316,23AtL5S3.   Butnot  "See  supra,    {243;  and   Bank   of 

if  the  guardian  is  making  adequate  Rector  n.  Fairish,  131  Ark.  216,  19S 

pmviaitHi.  Hamilton  v.  Hckett  (Coon.),  S.  W.  689. 

IWAtl.  lf».  »/n  r«  Beavan,  [1912]  1  Ch.  196. 

■•Suike  V.  Pipkin,  69  N.  C.  S13.  See  criticiton  of  this  esse  in  25  Harv.  L. 

■■  Ridurdstm  i>.  Strong,  13  Ired.  L.  Rer.  725.    In  Henry  v.  Knight  (Ind. 

106,  SS  Am.  Dec.  430.    See  Edmn  v.  App.),  122  N.  E.  675,  one  who  fur- 

Hwnmond,  142  N.  Y.  App.  Div.  693,  niehed  support  to  a  lunatic,   which 

127  N.  Y.  S.  369.  another     was     bound     by     contraot 

'  I^on  D.  Minor,  174  Mich.  114,  140  to  fumish  waa  held  entitled  to  be  sub- 

N.  W.  617,  45  L.  B~  A.  (N.  S.)  67.  rogated   to   the   lunatic   benefidary's 

"Drew  ».  Nunn,  4  Q.  B.  D.  661;  right  to  eoforoe  the  contract 


500 


WIUJ8T0N  ON  CONTRACTS 


§256 


different  kinds  of  lunatics  or  different  kinds  of  ioBamly.  It 
was  indeed  recognized  from  early  times  that  a  lunatic  might 
enjoy  lucid  intervals  and  that  contracts  made  during  such 
intervals  were  valid."  This  rule,  of  course,  still  prevails.'* 
In  modem  times  it  has,  however,  been  recc^nized  that  a 
person  may  be  insane  for  some  purposes  and  yet  be  perfectly 
able  to  reason  upon  other  matt»«.  The  question,  therefore, 
should  depend  and,  according  to  the  great  weight  of  modem 
authority,  does  depend  upon  whether  the  all^^  lunatic 
had  sufficient  reason  to  enable  him  to  understand  the  nature 
and  effect  of  the  act  in  dispute."  It  is  not  necessary,  however, 
that  a  person  should  have  averse  mental  capacity  in  order  to 
make  a  vaUd  bargain.  Mere  weakness  of  mind  or  a  condi- 
tion approachii^  imbecility  is  not  sufficient  to  constitute 
what  the  law  regards  as  insanity,'*  Such  condition,  however, 
is  highly  important,  for  frequently  advantage  is  taken  by 
desigoiog  pa-sons  of  those  in  this  way  partially  disqualified 
to  protect  themselves,  and  evidence  of  weakness  of  mind, 
together  with    other   circumstances,    may   be   inqxirtant   in 


"  Beverky'B  Cmb,  4  Co.  Bep.  123b; 
H&U  V.  Warren,  9  Vea.  606. 

"  Critehfield  v.  EafltenUy,  26  App. 
D.  C.  89;  Lill7  v.  Waggoner,  27  III. 
395;  JoEies'  Admr.  d.  Prakms,  5  B. 
Moil.  (Ky.)  222;  RIchardBon  t>.  SmAii, 
152  Mo.  623,  54  S.  W.  642,  76  Am.  St. 
Rep.  48S;  Gingrich  v.  Rogers,  69 
NA.  527,  96  N.  W.  166;  Wri^t  v. 
Market  Bank  (Tttin.  Ch.  App.), 
60  3.  W.  ^3;  McP«ck  0.  Grabun,  66 
W.  Va.  200,  49  S.  E.  126. 

"Baldwyn  v.  anith,  [1900]  1  Ch. 
688;  Padcer  e.  Maroo,  76  Fed.  Rep. 
SIO;  Pike  v.  Pike,  101  AU.  012,  16 
So.  689;  More  v.  CaOdm,  86  Cal.  177, 
24  Fac  729;  RAtlifi  v.  BaltMr's  Adm., 
13  Idaho,  152,  89  Pao.  71;  Searie  v. 
Galbraith,  73  lU.  269;  Wdler  v.  Cope- 
land,  285  m.  160,  120  N.  £.  678;  Ray- 
mond V.  WaUien,  142  Ind.  367,  41  N.  K 
815;  Elwood  v.  O'Brien,  106  Iowa,  239, 
74  N.  W.  740;  SwartiroodB.  Chance,  131 
Iowa,  714,  109  N.  W.  297;  Mathews  v. 
Nsah,   161  la.  125,  130  N.  W.  796; 


MdgB  V.  Dexter,  172  Ma».  217,  S2 
N.  E.  75;  Sutdiffe  n.  Heatley  (Mass.), 
122  N.  E.  317;  ChadweU  v.  Reed,  198 
Mo.  359,  95  S.  W.  227;  Dewi?  t>.  AU. 
gire,  37  Neb.  610,  40  Am.  St.  Rep. 
408;  Dennett  r.  Dennett,  44  N.  H.  631, 
84  Am.  Doc  97;  Sbarbero  ■>.  Millsr, 
72  N.  J.  Eq.  248,  66  AtJ.  472;  Aldiich 
tr.  Bailey,  132  N.  Y.  85,  30  N.  £.  284; 
Aikens  v.  Boberte,  164  N.  Y.  S.  602; 
Sprinkle  v.  Wdlbtvn,  140  R  C.  163, 
III  Am.  St.  Sep.  827;  Cathoaii  v. 
MattJtewB,  106  S.  Car.  329,  89  S.  E. 
1021;  fiuckey  c  Buok^,  38  W.  Va.  168. 
18S.E.3S3. 

"Soberanes  ■>.  Soboanes,  106  Cal. 
1,  39  Pan.  39,  627;  Harrison  s.  Otky, 
101  Iowa,  652,  70  N.  W.  724;  En- 
twistle  tr.  Meikle,  180  HI.  9,  21,  54 
N.  E.  217;  RichardsDn  t>.  TravEJen' 
Ins.  Co.,  109  Me.  117,  82  Atl.  1005; 
Wheny  B.  lAtimer,  103  Miss.  624,  60 
So.  563;  MuDoy  p.  Ingalls,  4  N^. 
115;  Duckw  V.  Whitsoit,  112  N.  C.  41, 
16  a.  E.  864. 
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establishing  that  a  bargain  is  voidable  for  &aud  or  undue 
influence,  although  it  fails  to  establish  insanity.  If  insanity 
is  established  the  burden  is  upon  one  who  claims  that  a  traoa- 
action  took  place  during  a  lucid  interval  to  show  sufficient 
capacity  at  the  time  in  question,^^  but  this  rule  has  been 
denied  if  the  insanity  is  only  occasional  and  intermittent." 


§  287.  Dming  guardianship  lunatics'  haigaisas  are  void. 

In  the  discussion  thus  far  it  has  been  assumed  that  the 
lunatic  was  not  under  guardianship.  When  a  guardian  is 
^pointed  he  Uiereupon  becomes  vested  with  the  control 
of  the  property  of  his  ward,  and  he  alone  is  capable  of  trans- 
ferring it."  It  may  also  be  assumed  that  all  contracts  of 
a  lunatic  made  during  guardianship  are  held  void.^  The 
guardian  represents  the  lunatic  for  the  purpose  of  all  business 
transactions.  So  far  is  this  doctrine  carried  that  even  though 
the  lunatic  has  a  lucid  interval  or  regains  his  reason  while 
the  guardianship  still  exists  a  transaction  with  him  is  void." 


"Rogtts  0.  RogBW,  6  Pen.  267 
(Dd.),  66  Atl.  374;  Riohardaon  v. 
Smut,  152  Mo.  623,  64  S.  W.  542,  75 
Am.  St.  Rep.  488;  Gingrich  u.  Rogers, 
ea  Neb.  527,  96  N.  W.  156;  S^bume 
«.  FerguBon,  S4  Va.  S7,  4  S.  K.  575. 

"McPeck  f.  Grahun,  66  W.  Va. 
SOO,  49  S.  R  126. 

^Re  Walker,  I1906I  1  Ch.  160; 
Codkrin  ■>.  Cockrin,  92  Fed.  811,  34 
C.  C.  A.  254;  McKenzie  o.  Donnell, 
151  Mo.  431,  52  S.  W.  214;  Eu^m 
V.  Jonea,  116  N.  Y.  67,  22  N.  E.  446, 
S  L.  R.  A.  632,  15  Am.  St.  Sep.  386; 
SiLnder  t>.  Savage,  75  N.  Y.  App.  Div. 
333,  78  N.  Y.  8. 189. 

"Grisnold  B.  Butler,  3  Conn.  227; 
Church  o.  Rosenatein,  86  Gomi.  279, 
82  AU.  668;  Weeks  v.  Reliance  Fer- 
tzliier  Co.,  20  Ga.  App.  498,  93  S.  £. 
152;  Bmdbui7  o.  Place  (Me.),  10  Atl. 
461;  Wait  v.  Maxwell,  5  Pick.  217,  16 
Am.  Deo.  391;  Leonard  v.  Leonard,  14 
Hdc.  280;  I^^ch  v.  Dodge,  130  Mate. 
468;  KnoK  o.  Haug,  48  Minn.  SS,  60 
N.  W.  034;  RannellB  v.   Goner,  80 


Mo.  474;  McKeniie  v.  Domiell,  166 
Mo.  431,  4SI,  466,  62  S.  W.  214;  Bur- 
gedorS  v.  Hamer,  96  Neb.  113,  145 
N.  W.  250.  But  see  Taybr  o.  Superior 
Court,  30  R.  I.  660,  76  Atl.  044,  whei« 
the  court  held  the  guardian  might 
ratify  legal  proeeedings  begun  by  the 

"In  re  Walker,  [1906}  1  Ch.  160; 
Gingrich  V.  Risers,  69  Neb.  627,  96 
N.  W.  166;  Carter  v.  Beckwith,  128 
N.  Y.  312,  28  N.  E.  582;  Sander  v. 
Savage,  75  N.  Y.  App.  Div.  333,  78 
N.  Y.  S.  189.  In  Leonard  v.  Leonard, 
14  I^ck.  280,  284,  the  court  said:  "We 
are  of  opioion,  that  as  to  most  sub- 
jects, the  decree  of  the  probate  court,  eo 
long  aa  the  guardiaoHhip  continues,  ia 
oonelueive  evidence  of  the  disability 
of  the  ward;  but  that  it  is  not  conclu- 
sive in  r^ard  to  all.  For  example,  the 
ward,  if  in  fact  of  sufficient  capaoitj, 
may  make  a  will,  for  thia  is  an  act 
which  the  guardian  cannot  do  for  him." 
But  when  the  guardianship  has  ter- 
minated for  whatever  cause,  as  by  ie> 
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The  contrary  has,  however,  been  held  where  ihe  lunatic  has 
r^ained  his  reason  and  the  guardianship  had  been  allowed 
to  fall  into  disuse  although  not  legally  terminated.*^  Stress 
ia  laid  in  many  of  the  cases  upon  whether  the  lunatic  has 
been  so  found  by  inquisition.  If  so  found  it  is  held  in  some 
States  that  his  transactions  are  void."'  The  better  view 
seems  to  be,  however,  that  the  finding  merely  establishes 
the  fact  of  insanity  as  existing  at  that  time,  tmless  a  statute 
expressly  provides  that  the  finding  makes  subsequoit  agree- 
ments void.'^  It  is  the  appointment  of  a  guardian  which 
works  the  c^iai^  in  the  legal  power  of  a  lunatic  to  act  for 
himself."  After  adjudication  that  he  is  insane,  however, 
a  man's  insanity  is  presumed  to  continue  in  tiie  absence  of 
evidence  to  the  contrary.'* 

§  268.  Dnmkemiess — when  it  incapacitates. 

It  is  not  every  d^ree  of  intoxication  that  renders  a  person 
incapable  in  a  l^al  sense.  In  order  to  make  out  incapacity 
it  is  necessary  to  prove  that  a  man  was  so  far  intoxicated 

mond  of  the  guardisa,   then  ia  no  20  Qa.  App.  498,  93  S.  E.  Iffi;  Woloott 

longer   n   conclumre  preBiimption   of  o.  Conn.  Life  Ina.  Co.,  137  Mich.  309. 

dis^nlitr-    WUlwertb  v.  Leonaid,  166  In  Hu^ue  f.  Jonw,  US  N.  Y.  67,  22 

Man. 277, 31  N. E. 299.  SeeolmMohr  N.  E.  446,  £  L.  R.  A.  632,  IS  Am.  St. 

V.  Tulip,  40  Wis.  66;  and  while  that  Rep.  386,  the  rule  ia  etated  tbat  be- 

guardianahip  laats  it  ia  conoluaive  only  fore  office  found  though  within  the 

upon    domestic    oourts.      TUbot    u.  period  during   which  the   lunatic    is 

Chamberlain,    149  Maaa.  57,   GO,   20  declared  by  the  finding  to  have  beoi  in- 

N.  E.  305,  3  L.  R.  A.  254.  aane,  the  evidence  of  incapadty  Ih  only 

"lliorpe  v.  Hansoom,  64  Minn.  201,  [Mwumptive  and  may  be  ovolhrown 

66  N.  W.  I;  Blaieddl  e.  Holmes,  48  by   aatiafactory    evidence   of   sanity, 

Vt.  492.  but  "the  presumption  irtiether  oon- 

•>  Gillet  D.  Shaw,  117  Md.  508,  83  cluaire  or  prima  fade  extoods  to  all 

Aa.  394,  42  L.  R.  A.  (N.  S.)  47;  Rut-  the  woAd,  and  indudes   all   persons 

ledge  V.  Rutledge,  118  Md.  662,  8S  Atl.  whetbo-  they  have  notioe  <A  the  inqui- 

661;  West  D.  Seaboard  Air  Line  Ry.  Co.,  aition  at  not."     Cf.  Hill  v.  Day,  34 

151  N.  C.  231,  65  8.  E.  979.  N.J.Eq.150.    Byst«t«teinNew  York 

"See  Snookt.  Watts,  11  Beav.  105;  after  inquisition  and  oonfiimation   a 

MoConnack    v.    Littler,    85    HI.    62;  Imiatic's  contracts  are  void.     O'Reilly 

Stitiel  s.  Farley,   148  lU.  App.  636;  v.  Sweeney,  54  N.  Y.  Miso.  Rep.  408, 

Mott  e.  Mott,  49  N.  J.  Eq.  192,  22  Atl.  105  N.  Y.  S.  J033. 

997; /n n GaDgw««'B Est.,  14  Pa.  417,  "Redden  n.    Baker,   86  Ind.    191; 

63  Am.  Dec.  564.  Mutuid  life  Ins.  Co.  v.  WisweU,  56 

•>  Weeka  v.  Reliance  Fertiliser  Co.,  Kan.  765,  44  Pac.  996,  35  L.  R.  A.  2S8. 
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as  to  be  incapable  in  fact  of  understaodhig  the  nature  of 
the  transactisn  in  which  he  engaged.^* 


§  269.  Dmnkards'  bargains  voidable. 

If  intoxication  is  so  extreme  as  to  produce  legal  incapacity, 
the  effect  is  generally  held  to  be  the  same  as  that  of  insanity; 
consequently,  a  contract  or  sale  made  under  such  circumstances 
is  voidable."  In  some  jiirisdictions  where  insanity  is  said 
to  make  a  lunatic's  transactions  void,  extreme  intoxication 
is  a^  said  to  make  bargains  void  and  for  the  same  reason, 
namely— lack  of  mutual  assent."    But  in  Alabama  the  court 


"  Hawkins  v.  Booe,  4  F.  A,  F.  311; 
Cooler  ■■■  Naik>r,  118  tJ.  S.  127,  6 
a  Ct.  1001,  30  L.  Ed.  112;  Tft]4or  tr. 
PunxU,  60  Ark.  600,  31  8.  W.  S67; 
OcuA  t.  BagneD  Timber  Co.,  78  Aik. 
47,  94  S.  W.  695;  CaulkiiiB  v.  Fry,  35 
Gum.  170;  Bates  v.  Boll,  72  El.  IDS; 
Stutckdton  v.  Bebne,  86  ID.  616; 
Wstsra  r.  Doyle,  130  lU.  41S,  22 
N.  E.  613;  RJaa  v.  Sobatt,  13£  El. 
A^.  564;  Kublman  «.  Wieben,  129 
lom,  188,  105  N.  W.  445;  Glemi  v. 
Martin,  179  Ky.  295,  200  a  W.  456; 
Wri^t  V.  Fiaber,  65  Mich.  275,  32 
N.  W.  605,  8  Am.  St.  Rep.  866;  Johns 
V.  Fritchey,  39  Md.  258;  R<4ers  c. 
Wanm,  75  Mo.  App.  271;  McKeon  n. 
Van  Hyck,  223  N.  Y.  392,  119  N.  E. 
851;  ^xxmham  o.  Spoonhdm,  14  N. 
Dak.  380,  104  N.  W.  845;  French  ». 
Frandi,  8  Ohio,  214,  31  Am.  Deo.  441; 
Biub  V.  Branig,  113  Vn.  St.  310,  6 
Atl.  86,  67  Am.  Rep.  469;  Re]TO>lib  b. 
Deohauma,  24  Tex.  174,  7S  Am.  Deo. 
101;  Bouatoo,  eto.,  R.  R.  Co.  u.  l^er- 
ney,  72  Tex.  312,  12  S.  W.  686;  Loftus 
tp.  Moloney,  80  Va.  576,  16  3.  E.  749; 
Buninger  ■>.  Bank,  67  Wia.  75,  30 
N.W.  290,  68  Am.  Rep.  848.  Ilienile 
was  applied  with  oounderable  striot- 
neaa  in  Caulkios  t>.  ¥>y,  36  Conn.  170, 
and  J<dmB  t>.  Fritchey,  39  Md.  258. 
In  the  torma  case  the  oourt  held  that 
if  the  drunkard  oould  remember  the 
fcdknring  muning  what  he  had  don^ 


he  was  not  so  far  intoxicated  aa  to  be 
legally  incapacitated.  As  expreased  in 
e,  recent  QliocHs  decision  the  drunken- 
ness must  have  been  such  as  to  drown 
reason,  memory,  and  judgment,  and  to 
impair  the  menttU  faoulties  to  such  an 
extent  as  to  render  the  party  rum  com- 
poa  mentit  for  the  time  b^og.  Martin 
D.  Harsh,  231  lU.  384,  S3  N.  E.  164, 13 
L.  R.  A.  (N.  a.)  1000. 

>  Core  V.  Gibson,  13  M.  &  W.  623; 
Matthews  v.  Baxter,  L.  R,  8  Ex.  132; 
Snead  v.  Soott,  182  Ala.  97,  62  So.  36; 
SeUns  i;.  Kni^t,  185  AU.  96,  64  So. 
329;  Pbdan  p.  Gardner,  43  Cal. 
306;  CauUdoB  v.  Fry,  36  Conn.  170; 
Ciimminga  v.  Heory,  10  Ind.  109; 
Mansfield  k.  Wataou,  2  Iowa,  HI; 
Glenn  f.  Martin,  179  Ky.  295,  200  S. 
W.  456;  Johns  v.  Fritchey,  39  Md.  258; 
Foes  V.  Hildreth,  10  Allen,  76;  Car- 
penter ■>.  Rodgers,  61  Mich.  384,  28 
N.  W.  156,  I  Am.  St.  Rep.  595;  New- 
ell t>.  f^aher,  11  Sm.  &.  M.  431,  49 
Am.  Dec.  66;  Broadwater  v.  Dame,  10 
Mo,  277;  Van  Wyok  o.  Brasher,  81 
N.  Y.  260;  Baird  o.  Howard,  51  Ohio 
St.  67,  36  N.  E.  732,  22  L.  R.  A.  846, 
46  Am.  St.  Rep.  660;  Straughan  ■>. 
Cooper,  41  Okl.  515,  139  Pao.  265; 
Bush  D.  Breinig,  113  Pft.  St.  310,  6 
Atl.  86. 

"Taybr  e.  Puroell,  60  Ark.  606,  31 
S.  W.  567;  Shackelton  v.  Sebree,  86 
lU.  616;  Berkley  p.  Cannon,  4  Rich. 
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makee  a  diBtinction  between  intoxication  and  insanity,  hold- 
ing that  the  former  cannot  render  a  bai^ain  void."*  Althoi^ 
going  b^ond  the  statements  of  most  courts,  the  doctrine 
enunciated  in  New  Jersey  is  sustained,  it  is  submitted,  -  by 
sound  reason:  "Drunkenness  may  be  insanity,  but  it  is 
voluntary.  It  is  no  excuse  from  the  consequences  of  crime; 
why  should  it  be  ^;ajnst  those  of  acts  affectii^  property? 
Sound  policy  requires  that  it  should  not,  unless  brought 
about  t^  the  otho:  party,  or  unless  it  was  80  total  as  to  be 
palpable  evidence  of  fraud  in  the  person  entering  into  a  con- 
tract with  one  so  intoxicated."  "  If  an  intoxicated  person 
is  able  to  appear  to  give  inteUigent  assent  he  should  not  be 
allowed  to  set  up  his  own  misconduct  to  defeat  one  who  haa 
been  deceived  in  dealing  with  him.  Doubtless  the  reason 
why  such  a  rule  is  not  more  generally  expressed  in  the  books 
is  because  cases  in  fact  can  rarely  arise  where  one  dealing 
with  an  intoxicated  person  is  unaware  of  the  fact.  Insane 
pCTSons  frequently  appear  to  be  sane,  but  persons  so  far 
intoxicated  as  to  have  lost  their  intelligence  must  almost 
invariably  give  indication  of  their  condition  to  any  one  deal- 
ing with  them.  If,  however,  we  suppose  the  case  of  an  offer 
signed  in  extreme  intoxication  and  sent  to  some  one  at  a 
distance,  it  is  submitted  that  if  accepted  and  certainly  if 
acted  on,  the  intoxicated  person  should  be  bound." 

§  260.  Effects  of  drunkards'  bargains. 

If  a  bargain  is  voidable  on  the  ground  of  intoxication,  the 
same  consequences  follow  as  in  the  case  of  a  bargain  voidable 

L.  136;  Hunter  v.  Tolbard,  47  W.  Va.  teedssion,    yet   being   voidable   only, 

258,  34  S.  E.  737.   A  note  eigaed  under  the  contract  may  be  affirmed  and  made 

tiieae  circurngtances  waa  Bsid  to  be  binding    by    him    after    he    becomes 

"void    as    between    the    pextiee"    in  sobw."    See  also  Snead  v.  Soott,  182 

Green  t>.  Gunsten,  154  Wis.  69,  142  Ala.  S7,  92  So.  36;  Sellers  v.  Knight, 

N.  W.  261,  46  L.  R.  A.  (N.  S.)  212.  185  AU.  96, 64  So.  329. 

"Oakley  v.  Shelley,  129  Ala.  467,  oBuirou^  v.  Richman,   1   Green 

29  So.  386.    The  court  said  at  p.  470:  (N.  J.  L.),  233,  238,  23  Am.  Dec.  717. 

"Unlike  general  and  permanent  in-  See  abo  Cook  i>.  Bagnell  Timbw  Co., 

sanity  and  idiocy,  drunkenueea  does  78  Ark.  47,  54,  94  S.  W.  695,  quoted 

not   create   such   l^al   incapacity   as  ir^ra,  i  263,  n.  3. 

viU  akme  render  a  contract  whoUy  "  See  Youn  o.  Lomoat,  66  Hinn. 

void.     Thou^   it   may   furnish   the  216,  S7  N.  W.  478. 
party  suffering   from   it   ground  for 
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for  insanity.  The  transaction  may,  therefore,  be  ratified.'* 
What  constitutee  ratification  gives  rise  to  the  same  queetion 
as  in  the  case  of  insanity,  and,  therefore,  a  failure  to  disaf- 
firm the  transaction  within  a  reasonable  time  after  becoming 
sober  will,  imless  the  drunkard  Remains  ignorant  of  what  he 
did  when  intoxicated,  amotmt  to  a  ratification.''  If  goods 
are  bought  when  drunk  and  kept  when  sober,  the  buyer  must 
pay  the  price.  The  same  reasons  that  require  return  of  con- 
sid^^tion  as  a  condition  precedent  to  tb.e  avoidance  of  a 
lunatic's  ban;ain  apply  with  even  greater  force  to  the  case 
of  an  intoxicated  perstm,**  and  if  the  consideration  is  not 
restored  the  drunkard  may  be  sued  for  it.'*  Even  though 
the  drunkard  should  have  spent  or  wasted  the  consideration 
while  intoxicated,  the  rule  should  not  be  relaxed  tmless  the 
person  dealing  with  the  drunkard  knowingly  took  fraudulent 
advantage  of  his  condition." 

§861.  Bona  fide  pordiflsers. 

As  ihe  lack  of  intelligence  of  an  intoxicated  person  is  his 
own  fault,  his  privilege  of  avoiding  a  bargain  made  while 
intoxicated  should  not  enable  him  to  regain  property  trans- 
ferred by  him  and  subsequently  transferred  to  one  who  paid 
value  for  it  in  good  faith  without  notice  of  the  circumstances 
under  wliich  it  had  been  acquired  from  the  original  owner,  or 


■<  Matthmra  n.  Baxter,  L.  R.  8  Ex 
132;  Johnson  0.  Harmon,  M  U.  S 
371,  24  L.  Ed.  271;  Oakley  v.  Shelley 
129  Alft.  467,  29  So.  385;  Sdlere  v 
Enig^t,  186  Ala.  96,  04  So.  329 
StrieUaod  o.  Parlin  &.  Oiendorf  Co. 
118  Ga.  213,  44  S.  £.  097;  Hawley  c 
Howdl,  60  Iowa,  79,  14  N. 


Catpenttt'  c  Rodgera,  81  Mich.  384,      37  Ind.  207. 


28  N.  W.  IW,  1  Am.  St.  Rep.  695; 
I  Adm.  o.  Peny,  29  Mo.  96; 


Spoonheim  v.  Spoonheiin,  14  N.  Dak. 
380,  104  N.  W.  845;  Bush  v.  Bmoig, 
113  Rl  St.  310,  316,  S  At).  86,  57  Am. 
B«p.  469;  Fowl«'  0,  Meadow  Brook 
Co.,  208  Pa.  St.  473,  S7  AU.  969; 
Williams  v.  Inabnet,  1  BaUey,  343; 
Smith  V.  Williamson,  8  Utah,  219,  30 
Pao.  763.    Conlra,  Reioskopf  i>.  Rogge, 


"Joeet  K.  Williams,    42  Ind.   565, 
13  Am.  Rep.  377;  Fowler  v.  Meadow 


Knith  p.  Wmiamson,  8  Ut^,  219,  30      Brook  Co.,  208  Pa.  St.  473.    Compare 
Pac.  753.    But  see  NeweU  v.  Hsho-,      TliBckrah  v.  Haas,  119  U.  S.  499,  7 
11  Sm.  &  M.  431,  49  Am.  Dec.  66;      S.  Ct.  311,  30  L.  Ed.  486. 
Berkley  v.  Cannon,  4  Rich.  L.  136.  ■<  Haneklau  v.  Felchlin,  57  Mo.  App. 

oWri^t  f.  WaUer,  127  Ala.  667,      602. 
29  So.  57,  54  L.  R.  A.  440;  Manofield 
B.  Watsra,  2  Iowa,  111;  Youn  v.  I^ 
moot,  66  Minn.  216,  57  N.  W.  478; 
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to  escape  liability  to  a  holder  in  due  course  of  negotiable  paper 
made  by  him.  The  latter  question  has  arisen  several  times  and 
it  has  been  said  that  the  better  opini<m  supports  the  r^t  of 
the  maker,  if  his  drunkenness  is  so  complete  as  to  suspend  all 
rational  thought,  to  set  up^  his  condition  as  a  defence  even 
against  such  a  holder.**  Moert  moderu  decisions,  however,  with 
good  reason,  take  Hie  opposite  view.''  In  tiie  case  of  ro'dhiary 
chattel  property,  as  in  tlie  case  of  n^otiable  paper,  if  a  title 
voidable  for  a  cause  personal  to  the  or^nal  grantee  is  trans- 
ferred to  one  who  pays  value  without  notice  of  the  voidable 
character  of  the  tiUe,  an  indefeasible  title  is  created.  It  has 
already  been  argued  and  reasons  have  been  givm  for  confining 
a  drunkard's  right  of  avoiding  his  contracts  to  such  as  were 
made  with  persons  who  knew  of  his  condition.**  The  same 
reasons  should  protect  a  bona  fide  purchaser.  Under  the 
Uniform  Sales  Act  it  is  clear  that  there  can  be  no  ri^t  to 
avoid  a  voidable  title  alter  the  property  has  been  acquired 
by  a  hoiuifide  purchaser  for  value  without  notice.** 

§863.  Necessaries. 

For  the  same  reason  and  to  the  same  ext^it  as  in  the  case 
of  lunatics,  intoxicated  persons  are  liable  on  principles  of 
quasi-contract  for  necessaries  which  have  been  furnished  to 


§  863.  Fraud  upon  intoxicated  persons. 

Bargains  made  with  intoxicated  persons  are  peculiarly 
likely  to  have  been  induced  by  fraud.  No  different  legal 
principle  covers  such  cases  from  that  iq>plicable  to  all  cases 

M  Danid  on  Negotiable  Instruments,  MoCojr,  69  Pa.  St.  204,  8  Am.  Sep. 

214,    quoting  from   Gore  tf.   Gibeon,  246;    MoSp&mn   v.    Neeley,    91    t^ 

13  M.  ft  W.  623.    "It  is  juat  the  Mme  St.  17;  Smith  ir.  TTilIiamBon,  8  Utah, 

M  if  the  d«faulNat  had  written  his  219,  30  Pac.  7S3.    See  hIbo  Miller  c. 

name  on  the  bill  in  his  sleep  in  the  flnley,  26  Mich.  249, 12  Am.  Rep.  30S. 

state    of    somnambulism."      To    the  "Svpm,  (259. 

same  effect  see  Green  c  Gunsten,  154  •■  Sec.  24.    See  tupra,  233. 

Wis.  09,  142  N.  W.  261,  46  L.  R.  A.  >  Gore  v.  Gibeon,  13  M.  ft  W.  623; 

(N.    8.)   213.  McCrillia  v.   Bartlett,  8  N.  H.  S69; 

*>  Page  V.  Krekey,  137  N.  Y.  3D7,  Van  Horn  v.  Hann,  39  N.  J.  L.  207; 

33  N.  E.  311,  21  L.  R  A.  409,  33  Brookway  t>.  JeweU,  S2  QAao  St.  187, 

Am.    St.    Rep.    731;    SUte    Bank   v.  39  N.  E.  470. 
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ci  fraud,  but  in  view  of  the  obvious  impropriety  of  enterii^ 
into  a  bargain  with  an  intoxicated  person,  such  a  transaction 
should  be  closely  scrutinized.  It  is,  of  course,  not  essential 
in  order  to  make  out  a  case  of  fraudulent  advant^^  to  show 
l^t  the  intoxication  was  sufficient  altogether  to  overthrow 
the  reasoning  powers  if  it  was  sufficient  to  diminish  the  intelli- 
gence, and  the  party  dealing  with  the  intoxicated  person 
knowingly  made  use  of  the  situation  in  order  to  induce  the 
bargain.  If  such  a  case  has  been  made  out  the  transaction 
may  be  set  aside  in  any  proceedii^  against  the  fraudulent 
party.*  Especially  if  Uie  intoxication  was  brought  about 
by  the  other  party  is  there  ground  for  smpecting  the  good 
faith  of  the  transaction  and  reason  for  setting  it  afflde.* 


>  Bay  *.  Banrick,  1  Vee.  &  B.  19S. 
Cooke  V.  Glayworth,  18  Yes.  12; 
Hcdland'e  Adm.  o.  Bomes,  53  Ah; 
83,  2G  Am.  Rep.  £96;  Mumy  p.  Cat- 
Im,  67  HI.  286;  Houy  v.  Biteoaur,  31 
lod.  136;  Womock  v.  Campbell,  25 
N.  J.  Eq.  485;  Baird  v.  Howard,  51 
(ftio  St.  67,  36  N.  E.  732,  22  L.  B.  A. 
846,  4fl  Am.  St.  Bep.  550;  Birdsong  v. 
BirdaoDg,  2  Head,  289;  Jonea  u.  Mo- 
GiudK,  87  Va.  360,  12  8.  E.  792. 

■Johnson  p.  Medlioott,  3  P.  Wms. 
130,  note;  MIcox  v.  Jacksoa,  51  Iowa, 
208,  1  N.  W.  513;  NeweU  v.  Fisher, 
11  Sm.  &  M.  431,  49  Am.  Deo.  66; 
OConner  v.  Rempt,  29  N.  J.  £q.  166; 
Donn  V.  AmOB,  14  Wia.  106.  In 
Cook  V.  Bagnen  Timber  Co.,  78  Ark. 
47,  64,  M  S.  W.  695,  the  court  said: 
"'In  gKieral,  courts  ot  equity,  as  a 
matter  of  public  poUcy,  do  not  incline 
on  the  one  band  to  1^  thdr  aeeist- 
anoe  to  a  pwsoa  who  has  obtained  an 
agreement  or  deed  from  anoth^  in  a 
state  of  intoxication;  and,  on  the  other 
hand,  t^ey  ace  equally  unwilling  to  aa- 
■ist  the  intoxicated  party  to  get  rid 
<rf  his  agreement  or  deed  merdy  on  the 
ground  ct  hia  int^oicatioD  at  the  time. 
UKr  will  leave  the  partaee  to  their 
ordinary  i^nadies  at  law,  unless  there 
is  seme  fr^idulent  oontrivance  or  aome 


imposition  practised.'     1  Story,  Eq. 
Jur.,  i  231. 

"The  rule  dedudble  from  this  state- 
ment, and  from  all  the  authorities,  is 
that  the  contract  of  a  person  partially 
intoxicated  at  the  time  will  not  be  set 
adde  because  of  his  intoxication.  Tb»,t 
condition  results  from  his  own  act,  and 
entitles  him  to  no  conuderation  iriiat- 
ever  in  either  a  court  of  law  or  of  equity. 
It  is  not  because  of  his  intoxication 
that  courts  will  annul  the  contract,  but 
because  of  some  fraud  or  imposition 
perpetrated  by  the  person  who  takes 
advantage  of  his  condition  to  make 
a  contract  with  Iiim.  llie  courts 
merely  grant  reUef  from  the  fraud  or 
imposition  perpetrated.  Therefore, 
while  the  inadequacy  or  excessiveness 
of  the  consideration  for  the  contract 
may  be  a  circumstance  t«nding  to  es- 
tablish the  perpetration  of  a  fraud,  it 
does  not,  of  itself,  when  good  faith  is 
affirmatively  shown,  constitute  such 
a  fraud  or  imposition  as  will  afford 
grounds  fco'  setting  aside  a  contract. 
Birdsong,  2  Head  (Teun.) 


"This  laew,  it  is  argued,  puts  a  par- 
tially intoxicated  person  upon  precisely 
the  same  plane  as  a  perfectly  sober 
man,  with  reference  to  his  ri^t  to 
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amid  a  oontraot.  Not  to.  One  win 
deak  with  a  sober  man  upon  equal 
footdng  owes  him  only  the  duty  not  to 
mistead  him  to  his  piejudioe  by  a 
matoial  f^ae  repneentation  oonoem- 
ing  the  mibject-matter,  or  by  a  failure 
to  disclose  a  mateiial  fact  within  his 
knowledge  whidi  the  ain»iinBtanoeB 
may  make  it  his  duty  to  diadose, 
whoeas  one  who  deals  with  a  penon 
whom  ha  knows  to  be  partially  intox- 
icated owes  him  the  duty  not  to  take 
advantage  of  his  oondilion  by  know- 


in^y  impoaiDg  a  hanh  oontnict  upon 

"In  either  case  equity  will  give  rdieC 
from  a  oontiBct  induoed  by  malarial 
false  TCpreeentatioos  which  wwe  i«- 
Hed  upon,  or  by  f^ure  to  disclose 
material  facts  when  peculiar  droum- 
Btanoea  ensted  which  called  for  such 
disdosure;  but  only  in  the  case  <rf  the 
drunken  man  will  knowledge  of  the 
drunkennee,  coupled  with  knowledge  of 
tha  harshness  or  improvidence  itf  the 
ocmtract,  be  deemed  such  a  fmud  or 
impodlioD  aa  affords  ground  for  rdief." 
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1 261.  Mairied  w<mien. 

The  incapacity  of  manied  vomai  at  common  law  may 
be  considered  in  connection  with  their  rights  and  liabilities 
under  contracts,  and  as  afiFecting  attempted  transfers  of 
property  to  ot  by  a  married  woman. 

§  266.  Rights  and  liabilities  under  contracts. 

A  married  woman,  during  the  life  of  her  husband  could 
not  bind  hereelf  by  a  contract/  nor  by  representir^  herself 
as  unmarried  or  a  widow,  render  herself  by  estoppel  liable 
oa  an  agreement.*  If  she  were  liable  upon  a  contract  at 
the  time  of  her  marriage  the  liability  upon  this  contract 
passed  to  her  husband.  Upon  such  ante-nuptial  liabilities, 
however,  the  husband  could  not  be  sued  alone/  and  if  the 
wife  died  before  judgment  had  been  recovered  against  both, 
the  husband's  liability  was  dischai^ed,*  except  so  far  as  he 
might  have  assets  in  his  hands  as  her  administrator.    If  the 

■Com.   Dig.   Baron  &  Feme   (Q);  ard,  91  N.  J.  L.  379,  103  AU.  1001. 

Jamee  0.  Foi^  12  Mod.  101.  And  see  ntpra,  {  245. 

•  Cuman  v.  Fanner,  3  Exch.  698;  •  Qarrard  o.  Guibilei,  13  G.  B.  (N.  S.) 

lirerpaol  Ac.  A»oc.  c.   FairhurBt,'9  832. 

Evib.  422;  Wright  v.  Leonard,  11  C.  B.  •  Com.  Dig.  Baron  A  Feme  (C.  2). 

(N.  8.)  2S8;  FiiBt  Nat.  Bonk  i>.  Shum-  '  Woodman  v.  Chapman,  1  C^mpb. 
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hiisband  £ed  before  judgment  had  been  recovered,  the  widow 
was  again  liable  as  if  she  had  never  been  married."  The 
capacity  of  a  married  woman  to  acquire  rights  under  a  con- 
tract, thoi^  limited,  was  not  absolutely  excluded.  Promises 
for  which  she  rendered  p&eoBai  services  were  recognized  as 
giving  her  a  contractual  tight.'  It  is  true  that  the  husband 
might  reduce  this  right  to  possession  and  thereby  acquire 
the  fruits  of  it  himself,  but  unless  he  did  so  the  right  survived 
to  the  wife  or,  if  she  died  during  her  husband's  life,  passed 
to  her  represraitatives.^  A  contractual  r^t  which  a  woman 
had  before  marriage  was  dealt  wilii  in  the  same  way.  It 
might  be  reduced  to  posBession  by  the  husband,  but  in  Uic 
meantime  was  regarded  as  the  wife's  chose  in  action  and 
upon  her  husband's  death,  or  h^  own,  was  dealt  with 
accordingly.' 

§  S66.  Effects  of  attempted  transfers. 

As  the  chattels  a  woman  had  upon  her  marriage  immediately 
passed  to  her  husband,  she  was  obviously  incapacited  from 
transfeirii^  such  property  even  aside  from  her  inability 
to  make  a  valid  bargain,  because  she  had  no  title.*  If  chattel 
property  was  transferred  to  her  while  she  was  married,  it 
vested  immediately  in  the  husband  in  the  same  way  as  property 
owned  by  her  at  the  time  of  her  marriage,  and  it  was  immaterial 
whether  the  property  was  acquired  by  the  wife's  personal 
services,  by  gift,  or  otherwise.'"  She  might,  however,  take 
land  by  grant  ch*  devise  if  her  husband  did  not  dissent;  >' 
and  even  her  husband's  dissent  would  not  preclude  her  from 
taking  as  heir.'*  The  husband,  however,  was  entitled  to  the 
rents  and  profits  of  land  owned  by  the  wife,  whenever  or 
however  die  may  have  acquired  it." 

*  See  oaMi  in  ttie  foflowing  note.  husband  may  have  trover."     Com. 

*  Braahford  c.  Buoldii^uim,  Cro.  Dig.,  Baron  Sc  Feme  (Q.);  Manby  p. 
Ju.  77;  Dalton  tr.  Midland,  etc.,  Ky.      Boott,  1  Sd.  109,  122. 

Co.,  13  0.  B.  474,  478.  "Com.  Dig.,  Baron  ft  Feme  (E.  3); 

■Com.  Dig.,  Boran  &  Feme  (E.  3),  Buckley  v.  Collier,  1  Salk.  114. 

(Z).  "  Com.  Dig.  Baron  A  Feme  (P.  2); 

*  "If  the  wife  aeli  or  diapoae  of  the  Perkins,  Profitable  Book,  f  43. 
money  or  goods  of  the  ttuaband  with-  "  Dane's  Abr.  36S. 

out  his  anent  the  sale  is  void,  and  the  "  1  Bl.  Com.  442, 
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§  267.  Modifications  in  eqnily. 

The  almost  total  denial  of  property  righta  to  &  married 
woman  under  the  common-law  system  waa  modified  in  equity 
by  the  doctrine  of  separate  estate.  Originally  this  was  given 
effect  by  conveying  to  trustees  property  of  which  a  married 
woman  waa  made  the  beneficiary."  Thou^  it  remained 
cuBtomary  to  conv^  the  propoiy  to  trustees,  it  became 
also  permissible  to  make  the  oonv^raoce  directly  to  the  married 
woman  for  her  separate  use.  A  court  of  equity  would  then 
cranpel  her  husband  to  hold  the  legal  estate,  which  he  took  . 
by  virtue  of  the  common-law  rules,  in  trust  for  his  wife  fen* 
her  separate  use.  As  to  jHvperty  held  to  the  separate  use  of 
a  mairied  woman,  courts  of  equity  gave  her  a  limited  power 
c^  contracting  and  charing  it.  In  order  that  a  contract 
should  bind  the  separate  estate,  it  was  necessary  t^t  it  should 
have  been  made  with  reference  to  the  separate  estate  or  t^t 
dther  from  express  language  cr  otherwise  the  courts  should 
find  a  purpose  to  charge  the  separate  estate."  In  order  to 
{xotect  married  w(Hnan  from  improvident  dispositions  of 
their  separate  property,  it  became  usual  in  settlements  of 
■property  on  married  women  to  add  a  clause  restraining  than 
fram  "anticipation."  The  effect  of  this  clause  was  to  deprive 
the  woman  of  power  to  alienate  or  charge  the  property." 
The  restraint  might  be  confined  to  the  principal  or  it  might 
extend  also  to  the  income." 

§268.  Modem  statutes. 

In  England  the  Married  Wcmmn's  Property  Act  of  1882 
greatly  extended  the  rights  of  married  woman.  In  the  United 
States  there  are  statutes  in  nearly  if  not  quite  all  the  States 
extending  or  changing  the  rules  of  the  common  law.  Except 
in  so  far  as  those  rules  are  changed  by  statute,  they  still  exist," 
but  the  statutes  in  most  States  are  so  far  reaching  that  little 

"Bxyat,  Outlines  of  Equity,  Leo-  "Cooper  v.  Macdonald,  7  Ch.  D. 

tare  VIIi  Fettiplaoe  v.  Goi^ee,  1  Vea.  288. 

Jr.  46.  "Bank   e.   Partee,   99  U.  S.   32S, 

"MuRSy  p.  Barlee,  3  Myl.  A:  K.  25  L.  Ed.  390;  Parker  v.  Lambert,  31 

209.  Ala.  89;  fleah  p.  lindsay,  IIS  Mo.  1, 

»&  Cuiray,  32  Ch.  D.  361.  37  Am.  3t.  Rep.  374. 
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is  left  of  the  old  rulee.  The  Ic^filation  in  the  different  States, 
however,  varies  widety.  Some  States  broadly  provide  that 
married  women  have  the  same  rights  and  powers  as  if  sole, 
other  States  do  not  allow  a  married  woman  to  make  certain 
kinds  of  contracts,  such  as  contracts  of  sm^tyship  or  con- 
tracts with  her  husband.  It  may  be  assumed  in  most  jurisdic- 
tions that  a  married  woman  now  has  the  power  to  enter  into 
ordinary  contracts  and  dealings  with  personal  property. 
A  more  detailed  statement  of  American  Statutes  is  contained 
in  the  following  section. 

§  269.  Am^ican  statutory  modifications  of  the  common  law 
relating  to  the  contractual  capacity  of  manied 
women. 

Alabama.  A  married  woman  has  generally  full  contractual 
capacity,  and  a  husband  and  wife  may  contract  with  one 
another,  but  a  wife  cannot  either  directly  or  indirectly  con- 
tract as  surety  for  her  husband." 

AiiASKA.    A  married  woman  has  full  contractual  capacity.*" 

Abizona.  a  married  woman  has  full  contractual  capacity 
but  she  cannot  bind  the  conmiunity  property  by  her  con- 
tracts." 

Arkahbab.  The  Constitution  secures  to  manied  wom^i 
enjoyment  of  their  property  as  if  they  were  unmarried,  but 
no  statutory  change  'was  made  in  the  contractual  capacity 
of  a  married  woman  until  1915,  when  she  was  ^ven  power  to 
contract  as  if  sole.'* 

California.  A  married  woman  may  contract  as  if  sole, 
but  conmumity  property  is  not  bound  by  such  contracts 
unless  the  husband  joins.  Husband  and  wife  may  contract 
with  one  another.*' 

Colorado.    A  married  woman  may  contract  as  if  sole.'* 

Connecticut.  A  married  woman  may  contract  with 
third  persons." 

"Code  (1907),  Sen.  4492,  4497.  <1916),  Sec.  6120;  WOka  p.  A^Btms 

>Code    (1907),    Part  V,   Sec.   68.      Nat.  Bank,  256  Fed.  1  (C.  C.  A.). 
"  Iter.  SUt  (1913),  Sec.  3852.  "  Civ.  Code,  {  168. 

"Kirby  &  Castle'fl  Dig.  of  Stat.  "MiUe  Aimot  Stat  (1912),  {4759. 

-Gea.  Stat.  (1918),  {£274. 
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DBLA.WASB.  A  married  woman  may  make  a  bond  or  mort- 
gage, and  may  make  any  necessary  contracts  with  respect  to  her 
property.  Aside  from  this  enlai^emeut  of  the  common  law, 
its  rules  are  still  in  force.** 

DiBTBiCT  OF  Columbia.  A  married  woman  may  contract 
fully  as  if  sole  except  that  she  cannot  contract  as  surety.**" 

FLOBmA.  The  capacity  of  a  married  woman  is  in  g^eral 
governed  by  the  rules  of  the  common  law,  but  in  an  agree- 
ment in  writing  she  may  charge  her  separate  property  for  the 
performance  of  any  agreement  beneficial  to  her  separate 
estate,  and  the  court  may  on  petition  remove  the  disabihties 
of  a  married  womiin  if  she  is  found  to  be  competent." 

GiiOBGiA.  A  married  woman  may  contract  as  if  she  were 
sole  with  reference  to  her  separate  estate,  but  she  cannot 
bind  her  estate  by  a  contract  of  suretyship  or  by  a  contract 
to  pay  her  husband's  debts.'' 

Hawah.  A  married  woman  may  ccmtract  ae  if  she  were 
sole  except  that  she  can  neither  contract  with  her  husband 
nor  contract  for  her  personal  service  without  her  husband's 
consent  in  writing.  *" 

Idaho.  A  married  woman  has  full  power  to  contract  with 
Tefa«nce  to  her  separate  estate.** 

iLLDfOis.  A  married  woman  has  full  contractual  capacity 
except  she  cannot  enter  into  a  partnership  tmless  abandoned 
or  unless  her  husband  is  insane  or  in  prison.'^ 

Indiana.  A  married  woman  may  contract  as  if  sole  except 
that  she  cannot  become  surety.** 

Iowa.    A  married  woman  has  full  contractual  capacity.*' 

Kansas.  A  married  woman  may  nmke  any  contract  with 
reference  to  her  property;  may  ei^age  in  any  occupation 
as  if  sole.** 

KENTncET.  A  married  woman  has  full  contractual  capacity 
except  that  she  cannot  make  an  executory  contract  to  sdl 

■BeT.    Code    (1915),    Sets.  3049,  "Rer.  Laws  (1916),  Sec.  2961. 

a052.  »ReT.  Cod«s  (1908),  Sec  2677. 

»•  Code  (1911),  Sec  1156.  "  Rer.  Stat.  (1817),  c  68,  j  6. 

"Comp.  Lswa  (19U),  Sera.  1956-  *>Buni8' Amut.  Stat.  (1914),  f  {7863, 
19W.  7856. 

■■Park's  Annot.  Code  (1914),  Sec.  "Code  (1987),  Sec  3164. 

3007.  "Gen.  Stat.  (191S),  ({6161,  6163. 
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or  mortgage  her  real  estate  unleas  her  husband  join  in  the 
CMitract."* 

Louisiana.  A  married  woman  cannot  bind  herself  by 
contract  unless  authorized  by  her  husband,  or  by  the  court,  ex- 
cept when  she  carries  on  a  trade  or  business  separate  frcou  her 
husband.  She  cannot  contract  with  him  or  become  surety  for 
her  hu&band's  debts,  even  though  authorized  by  him  to  do  so.** 

Maine.  A  married  woman  has  power  to  contract  as  if 
sole." 

Mabtland.  a  married  woman  since  1898  has  power  to 
contract  as  if  sole.** 

Massachubettb.  a  married  woman  may  contract  as  if 
sole  but  husband  and  wife  cannot  contract  with  one  another." 
If  a  married  woman  carries  on  business,  either  she  or  her 
husband  must  record  the  natiire  and  place  of  business,  or 
the  property  engaged  therein  is  bound  for  the  husband's 
debts,  and  the  husband  as  well  as  the  wife  is  bound  for  the 
debts  incurred  in  the  business.*'' 

Michigan.  A  married  woman  may  by  contract  bind  her 
separate  estate  except  that  her  contract  of  suretyship  is  not 
landing.*' 

Minnesota.  A  married  woman  may  contract  as  if  sole, 
except  that  a  contract  for  the  dispoation  of  her  homestead 
or  any  part  of  it  is  not  binding  unless  her  husband  joins  with 
her.  Husband  and  wife  may  contract  with  one  another  except 
in  r^iard  to  the  real  estate  of  either.** 

Mississippi.  A  married  woman  may  contract  as  if  sole 
except  that  gifts  or  transierB  between  husband  and  wife  are 
inv^d  as  are  contracts  with  one  another  for  paym^it  for 


"  Ky.  SUt.  (1915),  S  2128.  is  merdjr  procedural,  an  aamgDee  c^  the 

'*Memck'8    Rev.    Code    (2d   ed.),  creditor  oui  euccewfiiUy  sue  the  debtor. 

Arte.  122,  126,  131,  1700,  2398.  Delvftl  ■>.  Oflgoon,  213  Maw.  203,  99 

"  Rer.  Stftt.  (1916),  c.  66,  See.  4.  N.  £.  1095. 

"Code    (1911),  Art.  XLV,  Sec.  5.  «Rev.   Iawb   (1902),    o.   153,    aao. 

-  Rev.  I«WB  (1902),  c.  163,  Sec.  2.  10. 

But  if  a  debt  ensted  from  one  to  the  *'  See  Bolthouse  o.  DeSpdda-,   181 

other  prior  to  the  mMTiage,  the  debt  is  Mich.  J53,  147  N.  Y.  689. 

not    extinguished    thereby.     A    diffi-  "  Gen.  Stat.  (1913),  i\  1444,  7147. 

eully  of  proeedure  ariaee  einoe  neithGr  "  Hemingway's  Annot.  Code  (1917), 

can  sue  the  other,  but  as  the  difficulty  2051,  2055. 
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MisBoimi.    A  nutrried  woman  may  contract  as  if  sole.** 

Montana.    A  mairied  woman  may  contract  as  if  eole.*^ 

Nebbabka.  a  married  woman  may  contract  for  het  serv- 
ices or  may  carry  on  business  as  if  sole.  She  can  bind  herself 
by  covenant  of  warranty  when  selling  her  separate  estate, 
but  not  on  covenants  in  deeds  of  her  husband's  land  in  which 
she  joins,** 

Nevada.  A  married  woman  may  contract  in  her  own 
name  and  on  obtiuning  an  order  of  the  court  may  become 
a  sole  trader." 

New  Haupshibe.  A  married  woman  may  contract  as 
if  sole  except  that  she  cannot  bind  herself  by  either  contract 
or  conveyance  as  a  surety  for  her  husband,  or  as  aasuming 
his  obligations.** 

New  jEaaEY.  A  married  vnxoaaa  may  contract  as  if  sole 
except  that  she  cannot  become  an  accommodation  surety.** 

New  Mexico.  A  married  woman  has  full  power  to  con- 
tract." 

New  Yore.  A  married  woman  may  contract  as  if  sole 
and  may  carry  on  trade  in  her  own  name.  Husband  and 
wife  nu^  contract  with  one  another  except  in  regard  to  re- 
lieving the  husband  from  liability  to  support  her  on  contracts 
affecting  the  marriage  relation.^* 

NoBTH  Carolika.  Until  1911  a  married  woman  could  con- 
tract as  if  sole  only  if  she  was  a  free  trader,  and  tJiis  she  could 
not  become  without  the  consent  of  her  husband.  If  she  was 
not  a  free  trader  her  power  to  contract  in  such  a  way  as  to  bind 
her  property  was  limited  to  contracts  for  her  necessary  personal 
expeaaes,  the  payment  of  antenuptial  debts  or  to  support  her 
family,  unless  her  husband  consented  in  writing.^*  By  a  statute 
of  1911,  she  can  now  contract  "so  as  to  affect  her  real  and 
personal  property  "  as  if  unmarried.^* 

**Rev.  Stat.  (1909),  Sec.  8304.  First  Nat.  Bank  v.  Rutto-  (N.  J.  L.), 

«  Ov.  Code  (1907),  M  3694,  3734.  106  AU.  371. 

•Her.  Stat.,  iHSai,   1562,  1666;  "Stat.  (1915),  S2750. 

Real  P.  Eomata-,  17  N^.  661,  24  N.  W.  *■  Domestic  Relations  Law,  S  SI. 

333.  "  PeU's  Kevisal  (1908),  [J  2004, 2112, 

"  Rev.  Laws  (1912),  {{  2173,  2190.  and  notes  pp.  1163  el  leq. 

"Pub.  Stat.  (1901),  HS93,  S94.  "Gnsorys     St^ii^emeat     (1913), 

•Comp.   St.    1911,   p.   3226.     See  {2094. 
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NoBTH  Dakota.  A  married  woman  may  contract  as  if 
sole,  and  husband  and  wife  may  contract  witli  one  anotha*.^* 

Ohio.  A  married  woman  may  contract  as  if  sole,  and 
husband  and  wife  may  contract  with  one  another.*' 

Okiahoma.  a  married  woman  may  (x>ntract  as  if  sole 
and  husband  and  wife  may  contract  with  one  another." 

Oregon.     A  muried  woman  may  contract  as  if  sole." 

Fjbnnstlvania.  a  married  woman  may  contract  as  if 
sole  except  that  she  cannot  become  an  accommodation  surety.^ 

Rhodb  Island.   A  married  woman  may  contract  as  if  sole." 

South  Cabouna.  A  married  woman  may  contract  as 
if  sole.** 

South  Dakota.  A  married  woman  may  contract  as  if 
sole,  and  husband  and  wife  may  contract  with  one  anotiio'." 

Tennessee.  The  rules  of  the  common  law  as  to  married 
womrai  still  prevail  with  slight  exceptions.  A  married  woman's 
separate  estate  is  bound  for  the  necessaries  purchased  by 
her  f<^h»self  or  her  minor  children.  If  her  husband  is  adjudged 
insane  or  deserts  hsx  she  then  acquires  the  same  capacity 
as  if  sole.'* 

Texas.  A  married  woman  has  capacity  to  contract  for 
necessaries  or  in  regard  to  her  separate  estate.  B^ond  this 
her  capacity  is  limited  as  at  common  law.**  Her  contracts 
will  not  bind  community  property  unless  they  were  incurred 
for  necessaries  during  nuuriage.  A  married  woman  cannot 
become  a  partner  but  may  become  surety  for  her  husbaxtd 
by  pledge  or  mortgage." 

Utah.    A  married  woman  may  contract  as  if  sole." 

Vebhont.    a  married  woman  may  contract  as  if  sole  with 
any  one  but  her  husband,  so  far  as  concerns  her  separate 
property  except  that  she  can  only  become  surety  for  her  hus- 
band by  way  of  mortgage  of  her  property.** 
"Civ.  Code,  {4411.  "  Shannon's   Annot.    Code    (1617), 

"  Page  V.  Adams  Gen.  Code  (1912),      5  4241  and  notea,  i  4244. 
SS  7999,  8000.  "  Lemons  r.  Biddy  (Tex.  Civ.  App.}, 

-  Rev.  UWB  (1910),  i  3353.  149  S.  W.  1065. 

"  Lord's  Iawb  (1901),  {7049.  '•  McEachin's    Civ.    Stat     (1913), 

■•3  Purd.  Dig.  (lath  ed.),  p.  2451.      ArtB.  4624,  4627  and  notes. 

••  Gen.  Iaws  (1909),  o.  246,  see.  3.  *•  Camp.  Utwa  (1907),  {  1199. 

"  Code  (1912),  {  3761.  "  Pub.  Stot.  (1906),  8e<x.  3037,  3039; 

"  Qv.  Code,  iS  98,  105.  Seaver  v.  I^ng  (Vt.),   104  AtL  877. 
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VniaiNiA.    A  married  woman  may  contract  as  if  sole." 

Washington.  A  married  wranan  may  contract  as  if 
aole." 

West  Vibginia.  The  rules  of  the  common  law  etill  generally 
prevail.  A  married  woman  may  deposit  money  in  her  own 
name  and  give  a  good  receipt  on  withdrawing  it.  The 
husband  is  liable  for  antenuptial  contracts  of  his  wife  to 
the  extent  of  property  acquired  from  his  wife.  Her  earnings 
are  her  own,  and  if  hvii^  apart  from  her  husband  she  may 
carry  on  business  in  her  own  name." 

Wisconsin.  A  married  woman  is  not  given  general  power 
to  contract,  but  she  may  carry  on  business  in  her  own  name 
if  deeerted  by  her  husband,  or  if  he  fails  to  support  h«r.™ 

Wtohino.    a  married  woman  may  contract  as  if  sole.^' 

$  370.  Agency  of  wife  for  husband. 

Ejven  at  common  law  in  early  times  it  was  recognized  that 
the  wife  might  be  the  agent  of  the  husband  and,  as  such, 
bind  him  by  contracts  and  purchases.  She  herself  incurred 
no  liability  even  as  a  warrantor  of  her  authority,^*  but  under 
modem  statutes,  ^ving  a  married  woman  power  to  contract, 
this  would  doubtless  be  otherwise.  Whether  a  married  woman 
is  in  any  case  agent  for  her  husband,  except  in  regard  to 
contracts  for  necessaries,  is  a  question  of  fact  to  be  determined 
by  the  same  rules  which  govern  the  law  of  agency  in  general. 
So  far  as  e:q)PeB8  authority  is  concerned,  there  is  no  occasion 
for  discussion.  As  to  implied  authority,  however,  the  relation 
df  husband  and  wife  necessarily  difTerentiates  the  situation 
frcKU  that  of  ordinary  cases  of  implied  authority  in  the  law  of 
i^ency;  thou^  the  differences  are  of  fact  rather  than  of 
legal  principle.  Where  a  husband  and  wife  are  living  to- 
gether and  the  wife  is  in  the  habit  of  buying  goods  and  pledg- 
ing her  husband's  credit  for  them  and  he  has  been  in  the  habit 
of  paying  the  price  of  such  goods,  it  may  fairly  be  inferred 
that  he  authorizes  the  continued  purchase  of  goods  of  that 

«  Code,  {  2286a.  "  Code  (1913),  Sees.  3S76,  3678, 3682. 

•■  BodiigtoD's  CodM  (1915),  S  S927.  »  Wis.  8Ut.  (191S),  Sec.  2343. 

Bee  ^orthaa  Back  &  Trust  Co.  v.  "Comp.  Stat.    (1910),    £3909. 

Giarw,  79  Waeh.  411,  140  Pao.  328.  "Smout  v.  Ilbery,  10  M.  i  W.  1. 


cnaracter."  lois  impucanon  may,  nowever,  oe  avoiaea  n 
it  appears  that  the  husband  warned  tiie  seller  not  to  give 
credit,  or  if  the  husband  and  wife  separate.'*  As  to  necessaries 
for  the  wife  or  family,  an  obligation  is  imposed  by  law  upon 
the  husband  similar  to  that  which  the  law  imposes  upon 
infants  and  insane  persons  in  r^ard  to  necessaries  furnished 
to  them.'^  There  is  some  confufflon  in  the  early  cases  between 
this  obligation  of  .the  husband  to  pay  for  necessaries  purchased 
on  his  credit  by  his  wife,  and  his  obligation  to  pay  for  goods 
which  he  had  either  impliedly  or  apparently  authorized  her 
to  buy.  The  distlnclion  is  unportant  because  while  an  im- 
plied or  apparent  authority  may  be  revoked  by  express  pro- 
hibition, an  obligation  imposed  by  law,  sometimes  called  an 
"agency  by  necessity,"  cannot  be.  This  agency  by  neceaaty 
is  limited  to  cases  where  the  husband  is  not  fulfilling  the 
obhgation  imposed  upon  him  by  law  to  furnish  support  to 
bis  wife  according  to  his  station  in  life,  owing  to  his  fault  and 
not  that  of  his  wife;  but  within  this  limit  the  husband  is  bound 
even  though  the  necessaries  are  furnished  against  his  will." 
Similarly  he  is  liable  for  her  funeral  expenses  to  one  who 
in  the  husband's  absence  or  because  of  his  refusal  to  act  reason- 

n  W&llifl  If.  Biddick,  22  W.  R.  76;  ily  use  do  inference  of  authority  can 

Ryan  v.  Sams,  12  Q.  B.  400;  Deben-  be  made,  aa  where  goods  were  bought 

ham  V.  Mellon,  6  A.  C.  24;  Dolan  ii.  by  the  wife  h)  establish  her  sons  in 

Brooks,  168  Maes.  350,  353,  47  N.  £.  busineas.    Richburg  v.  Sherwood  (Tex. 

408;  Bwgh  V.  Warner,  47  Minn.  2S0,  Civ.  App.),  105  S.  W.  S24. 

60  N.  W.  77,  28  Am.  St.  Rep.  362;  "Therefore,  wb^e  support  is  fui^ 

Feiner  f.  Boynton,  73  N.  J.  L.  136,  (Q  oisbed  to  a  husband  and  wife  jointly 

All.  420;  Gilman  n.  Andrua,  28  Vt.  241,  uadtt  circumstanoes  entitling  the  per* 

67  Am.  Dec.  713.  Bon  fumiabing  the  eupport  to  payment, 

'"  EUuaington    c.    I^rrot,    1    Salk.  the  Lability  is  aolely  that  of  the  hua- 

118.    See  also  Jolly  v.  Rees,  15  C.  B.  band,  though  by  statute  the  wife  is 

(N.  8.)  628;  Deb^iham  v.  Mdlon,  6  competent    to    contract      lAvoie    v. 

A.  C.  24;  McKee  a.  Cunningham,  2  Dube,  229.  Mass.  87,  118  N.  E.  179. 

Cal.  App.  684,  84  Pac  260;  ffibler  "  Nisaen  it.  Bendiraen,  69  Cal.  521, 

D.  Thomaa,  99  HI.  App.  355;  Olson  II   Pac.  29;  Rea  v.  Durkee,   25   III. 

Co.  V.  Youngquist,  76  Minn.  26,  78  603;  Raynee  v.  Bennett,   114    Mass. 

N.  W.  870;  Hass  v.  Brady,  49  N.  Y.  424;  Dorrance  v.  Domince,  257  Mo. 

MiBC  Rep.  235,  96  N.  Y.  Suppl.  449;  317,  166  S.  W.  783;  Tebbete  v.  Hap- 

Sc^elbaum  v.  Ensminger,  117  Pa.  St.  good,  34  N.  H.  420;Ott  p.  Hentall,  70 

248,  10  Atl.  759,  2  Am.  St.  Rep.  662.  N.  H.  231,  47  Atl.  80,  51  L,  R.  A.  226; 

And  as  to  gooda  of  a  character  not  Clothier  v.  Sigle,  73  N.  J.  L.419, 63  AtL 

needed  for  beraelf  or  for  ordinary  fam-  865. 
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ably  incurs  ibe  o^tense."  If  the  parties  are  tiving  apart 
the  plaintiff  in  order  to  recover,  on  the  theory  of  agency  by 
necessity,  must  show  that  the  separation  is  due  to  the  husband's 
fault."  If  the  wife  is  sufficiently  provided  for  by  her  husband 
she  has  no  agency  by  necessity  to  bind  him  even  for  articles 
of  a  sort  which  would  ordioarily  be  classified  as  necessaries.^ 
Whether  a  wife  has  power  to  pledge  her  husband's  credit 
in  this  way,  if  she  has  property  of  her  own  from  which  she 
ooiild  derive  an  adequate  support,  is  a  point  which  has  been 
somewhat  questioned.  Two  early  'F^^glinh  cases*'  denied 
h^  that  ri^t.  In  the  later  of  tiiese  cases  Lord  EUentxHiough 
instructing  the  jury  said:  "The  only  credit  given  to  the 
husband  is  an  implied  one,  which  arises  from  his  dtuation 

and  the  inadequacy  of  the  funds  of  the  wife If  [she  was 

adequately  provided  for]  the  circumstance  repels  all  idea  of 
implied  credit."  This  seems  still  to  represent  the  law  of 
England,"  and  has  some  support  in  the  United  States.*^ 
But  in  a  recent  New  Hampshire  case,"  the  court  in  a  careful 
opinitm  held  that  tiie  wife's  right  was  not  limited  by  her 
possession  of  means  sufficient  to  supply  her  reasonable  wants. 
On  principle,  this  decision  seems  sound.  Certainly,  if  the 
husband  is  bound  to  support  bis  wife  when  she  is  Uvii^  with 
him  in  ^ite  of  the  fact  that  she  has  means  of  her  own,  she 
ought  to  be  allowed  to  pledge  his  credit  if  he  fails  to  perform 
that  obligation.  The  early  English  decisions  went  on  the 
mistaken  idea  of  an  agency  implied  in  fact  instead  of  a  right 

"  See  Woodward,  Quaai-Cixit.,  i  205.  Weoi  v.  McCano,  107  N.  Y.  App.  Div. 

Hatbm  o.  Cunninghttm,  162  N.  Y.  S;  6S7,  06  N.  Y.  8.  462. 

1006.  ••  War  v.  HunUy,  I  Salt  118;  lidd- 

^  Biinckerhoff    v.    Brigge,    92    lU.  low  v.  Wilmot,  2  Stark.  86. 

Apf>.  637;  Sturbridge  o.  I^fmklin,  160  "  I>ixoii  v.  Hunell,  8  C.  &  P.  717. 

Masft.  149,  36  N.  E.  669;  Clothier  v.  "  Litson    ».    Brown,    26   Ind.    489; 

Sigle,  73  N.  J.  L.  419,  03  Ad.  866;  Hunt  b.  Hayes,  64  Vt.  S9,  23  Atl.  920, 

StuiTctant   D.    Starin,    19   Wia.   288.  15  L.  R.  A.  961,  33  Am.  St.  Rep.  917. 

Conapare  Baker  o.  Oughton,  130  Iowa,  In  both  these  cases  it  should  be  noticed 

36,  106  N.  W.  272.  that  the  wife's  means  wa«  derived  from 

"  Reid  ■>.   Teakle,    13  C.   B.   627;  her  husband.    In  the  VennDnt  case  as 

Hoey  c.  Hechtnuui,  2  Cal.  App.  120,  an  allowance  expressly  for  her  siip- 

83  Pac.  86  (statutory) ;  Bergh  v.  Wai^  port,  and  apparently  suffident  for  that 

ner,  47  Minn.  260,  262,  60  N.  W.  77,  purpose. 

28  Am.  St.  Rep.  362;  Oatman  d.  Wat-  ■>  Ott  v.  Hentall,  70  N.  H.  231,  47 

looa,   105  N.  Y.  S.   174.     Compare  Ati.  80.     See  also  Eiier  v.  CniU,  99 
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given  by  law.  In  any  event,  the  fact  that  the  wife  has  separate 
property,  if  it  is  inadequate  for  her  support,  will  not  prevent 
her  from  pledging  her  husband's  credit.**  The  wife  herself 
at  conunon  law  could  not  be  made  liable  even  for  necessaries.** 
Now  by  statute  in  a  few  Stat^,  not  only  is  she  enabled  to  con- 
tract but  her  separate  estate  is  bound  though  she  herself  did 
not  buy  the  necessaries."  Apart  from  such  statutes,  if  credit 
is  in  fact  given  to  the  wife,  no  one  else  will  be  liable  even  though 
the  circumstances  were  such  that  she  might  have  pledged  her 
husband's  credit." 

The  word  "necessaries,"  when  used  in  connection  with 
married  women,  seems  to  have  a  wider  meaning  than  when 
used  in  regard  to  infants.  In  a  Massachusetts  case,''  the  court 
said:  "As  a  gen^ial  rule  the  term  'necessaries,'  applied  to  a 
wife,  is  not  confined  to  articles  of  food  or  clothing  required 
to  sustain  life,  or  to  preserve  decency,  but  includes  such  articles 
of  utihty  as  are  suitable  to  maintain  her  according  to  the 
estate  and  degree  of  her  husband."  Accordingly  the  court 
refused  to  say,  as  matter  of  law,  that  a  gold  chain  and  locket 
and  a  gold  watch  and  chain  were  not  necessaries,  and  evidence 
that  the  husband  wore  diamonds  and  kept  a  fast  horse  was 
held  to  be  admissible.*    The  question  whether  money  lent 

Ind.  376;  Arnold  v.  Brandt,  16  Ind.  Brooks,  16S  Mass.  350,  47  N.  B.  406; 

Aki.  169,  44  N.  E.  936;  Scott  ir.  Car-  Bolthouse  v.  DeSpelder,  181  Mich.  153, 

othera,   17  Ind.  App.   673,   47  N.   E.  147  N.  W.  689;  Swett  r.  Pemice,  24 

389;  Thorpe  v.  Shapleigh,  67  Me.  235;  Miae.  416;  Tuttle  v.  Hoag,  46  Mo.  38,  2 

DdlM  B.  Brooks,  168  Mass.  360,  363,  Am.  6«p.  481;  HiU  v.  Goodrich,  46 

47  N.  E.  408;  PK»cott  b.  Webster,  176  N.  H.  41;  Stammers  p.  Macomb,  2 

Maae.  316,  66  N.  E.  S77.  Wend.  454;  Simmons  v.  McElwain,  26 

*<  Arnold  v.  Brandt,  16  Ind.  App.  Barb.  420;  Catron  v.  Wairen,  1  Coldw. 

169,  44  N.  E.  936;  Presoott  v.  Webster,  358;  Cartw  v.  Howard,  39  Vt.   lOQ; 

175  Mass.  316,  66  N.  E.  577.  Zent  v.  SuUivwi,  47  Wash.  315,   91 

»  MawhaU  e.  Button,  8  T.  R.  545.  Pac.    1088. 

••  Hurd'B  RcT.  Stat.  Ill   (1917),  c.         «  Raynea  v.  Bennett.  114  Mass.  424, 

68,   &15;  Iowa  Code  (1897),  J  3165;  429. 

Mo.  Rev.   St.  (1909),  {8308;  Lord's         "See  further,  Phillipaon  v.  Hajrter, 

Oreg.  Laws  (1910),  {  7039.  L.  R.  6  C.  P.  38;  Shelton  v.  Hoadley, 

"  Bentley  p.  Griffin,  6  Taunt.  356;  16  Conn.  535;  Clark  v.  Cox.  32  Mich. 

Metcalfe  i>.  Shaw,  3  Campb.  22;  Shel-  204;  Sauter  v.  Scnitchfidd,  28   Mo. 

ton  V.  Pendleton,  18  Conn.  417;  Tay-  App.  150.    Under  an  Illinois  statute 

lea  E>.  Shdton,  30  Conn.  122;  Halle  v.  a  waist  of  Honiton  laoe,  oosting  S200, 

ESnstein,  34  Fla.  589,  16  So.  554;  Con-  was    hdd    a    "family    expatae"    for 

nerat  v.  Goldsmith,  6  Ga.  14;  Dolan  v.  which  a  wife  oould  pledge  hv  hua- 
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to  the  wife  on  the  credit  of  her  husband  for  the  purchase  of 
necessaries  and  which  ia,  in  fact,  expended  by  her  for  neo- 
esaaries  can  be  recovered  from  the  husband  by  the  lender 
shoiild  be  governed  by  the  same  principles  previously  discussed 
under  the  heading  of  infancy  and  insanity,*"  but  there  is  an 
additional  circumstance  in  the  case  of  husband  and  wife  to 
which  attention  is  not  always  directed.  If  the  money  is  loaned 
on  the  credit  of  the  wife  there  seems  no  possible  groimd  for 
holding  the  husband  liable.  The  English  authorities  have 
held  broadly  that  the  husband  is  not  liable,"  and  these  cases 
have  been  followed  to  some  extent  in  this  country."  In  equity 
the  husband,  on  the  other  hand,  has  been  held  liable.*'  In 
the  decisions  both  at  law  and  in  equity  it  does  not  seem  gen- 
erally to  have  been  regarded  as  material  whether  the  credit 
was  in  fact  given  by  the  lender  to  the  husband.  This  seems, 
however,  a  vital  point  and  the  importance  of  it  is  brought  out 
in  a  Massachusetts  decidon.** 

§  271.  Corporations. 

Corporations  derive  their  power  from  the  government 
which  creates  them,  and  if  they  act  beyond  the  limits  of  power 
given  them  by  that  government,  their  acts  are  at  least  unwar- 
ranted by  law  and,  according  to  many  authorities,  absolutely 

band's  credit.     Roes  v.  Johnson,  125  F.  &  J.  45;  Deare  v.  Soutten,  L.  R.  9 

IlL  An>.  66.     A  set  of  "Stoddard's  £q.  151;  Kenyon  i>.  Pairis,  47  Good. 

LectuKs"   wu  held   not  necessaries  510,  36  Am.  Rep.  SO;  Reed  v.  Criseey, 

in  ShumaD  v.  Stonel,  129  Wis.  422,  63  Mo.  App.  184;  Walker  v.  Simpson, 

109  N.  W.  74,  7  L.  R.  A.  (N.  S.)  X048,  7  Watts  A  S.  (Pa.)  83, 42  Am.  Dec.  216. 

116  Am.  St.  Rep.  961.  See,    however,    Leuppie    v.    Osborn'a 

"Supro,  SS243,  255.  Ex.,  52  N.  J.  Eq.  637,  29  AU.  433, 

"Knox  0.  Bushell,  3  C.  B.  (N.  S.)  where  the  court  refused  to  apply  the 

334;  Paule  v.  Coding,  2  F.  ft  F.  S86.  rule  to  a  case  where  the  buaband's  de- 

"Zet^er    v.    David,    23   Ala.    127;  fault  was  the  result  of  misfortune. 

Gilbat' B  Ex.  v.  Plant,  18  Ind.  308;  "  Skinner  d.  Tirrell,  159  Maas.  474, 

AndefBOO    v.    Cullen,    16    Daly,    IS;  34  N.  E.  602,  21  L.  R.  A.  673,  38 

Sohvarting  p.  Bisland,  4  N.  Y.  Misc.  Am.  St.  Rep.  447.    It  is  perhaps  a  fair 

534;  Marshall  v.  P^cins,  20  R.  I.  34,  implication  from  the  decision  that  the 

37  kti.  301,   78  Am.  St.  Rep.  841;  court  would  not  have  allowed  reoovery 

Gill  t.  KMd,  5  R.  I.  343,  73  Am.  Dec.  even  though  the  money  had  been  bor- 

73.  rowed  on  the  credit  of  the  husband, 

"HaniB  P.  Lee,   1   P.   Wms.  482;  but  the  decision  was  primarily  rested 

Matter  <A  Wood's  Est.,   1  De  G.  J.  on  the  ground  that  the  wife  borrowed 

A  S.  466;  Jmner  v.  Morris,  3  De  G.  the  mon^  on  her  own  credit. 


vuiu.     xb  IB  ■jcj'uuu   fiuK  OKV^  ui    uiis  WUX&  iiu  ouvcx   uyuu  a 

fuU  discussion  of  the  law  of  ulfru  vires,  but  the  effect  upon 
contracts  made  by  a  corpcHBtion  without  charter  power  to 
enter  into  such  a  transaction  may  be  briefly  stated.  If  the 
contract  in  question  is  wholly  executory  on  both  eadm  it 
will  not  be  enforced.'^  It  is  imnecessary  to  decide  in  such 
cases  whether  the  invalidity  is  due  to  lack  of  power  or  ^mply 
to  violation  of  authority.  In  the  case  of  contracts  which 
have  been  executed  wholly  or  partly  on  either  side  the  distinc- 
tion becomes  important.  All  jxirisdictions  agree  in  allowing 
some  relief  to  the  party  which  has  parted  wi^  condderation, 
but  the  grounds  and  the  measure  of  recovery  differ.  The  view 
which  has  the  support  of  perhaps  a  majority  of  the  most  au- 
thoritative courts  is  that  the  contract  is  absolutely  void  because 
the  corporation  was  wholly  lacking  in  capacity  to  make  such 
a  bargain  and,  consequently,  that  recovery  must  be  had,  on 
principles  of  quasi-contract,  for  the  benefit  that  has  been 
rendered  to  or  by  the  corporation  rather  than  for  what  was 
actually  promised.'*  A  number  of  American  courts,  howevw, 
refuse  to  adopt  this  view  and  probably  with  greater  justice 
hold  that  the  contract  is  not  void,  that  the  corporation  in 
fact  made  it  and  that  it  is  merely  a  question  of  public  policy, 
using  the  words  in  a  broad  sense,  whetlier  the  contract  should 
be  enforced.  These  courts  hold  that  if  the  contract  has  been 
partly  executed  on  either  side,  the  other  party  will  not  be 
allowed  to  set  up  the  defence  of  ultra  vires  in  order  to  defeat 
liability  on  a  promise  made  in  return." 

•■  Ashbiuy    Ry.    Cairiaee    Co.    v.  V.  8.  138,  18  Sup.  Ct.  808,  43  L.  Ed. 

Riche,  L.  R.  7  H.  L.  653;  Atty.-Gen.  108;  Davis  v.  Old  Colony  R.  R.  Co., 

II.  Gt.  Eastern  Ry.  Co.,  5  A.  C.  473;  131  Maaa.  258,  41  Am.  St.  Rep.  221; 

Camden,   etc.,   R.   R.   Co.  v.   May's  Tennessee  Ice  Co.  o.  RAJne,  107  Tenn. 

landing,  etc.,  R.  R.  Co.,  48  N.  J.  L.  151,  64  S.  W.  29.    See  many  deosions 

530,  7  Atl.  623;  Jemison  v.  Citiiens'  collected  and  discussed  in  an  article 

Sav,  Bank,  122  N.  Y.  135,  25  N.  E.  by  Prof.  E.  H.  Warren  in  23  Harv.  L. 

264,  19  Am.  St.  Rep.  482.    See  many  Rev.  495.    See  also  in  regard  to  a  mu- 

decisioos  collected  and  disouased  in  an  nicipal  corporation,  Shoemaker  o.  Buf- 

article   by    Prof.  E.  H.   Warren,  24  falo  Steam  RoUer  Co.,  S3  N.  Y.  Miso. 

Harv.  L.  Rev.  534.  l«i,  144  N.  Y.  8.  721. 

"Central     Transportation    Co.    v.  "Helms  Brewing  Co.  u.  FlannoT', 

Pullman's  Co.,  139  U.  S,  24,  11  Sup.  137  lU.  309,  27  N.  K.  286;  R^b«g 

Ct.  478,  35  L,  Ed.  55;  Pullman's  Co.  a.  Tontine  Surety  Co,,  131  Mioh.  136, 

0.    Central    Transportation   Co.,    171  91  N.  W.  132;  Vou^t  o.  Eaatem  Bldg. 
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In  the  early  law  it  was  held  that  a  corporation  coiild  not 
contract  except  under  its  corporate  seal,**  and  this  rule  has 
perusted  in  England  with  some  relaxation  into  the  nineteenth 
century."  But  in  the  United  States  "a  corporation  may 
bind  itself,  in  a  matter  within  its  charter  powers,  by  a  writing 
not  under  seal  to  the  same  extent  as  an  individual  ma^."  ' 


S  272.  Convicts;  spendthrifts;  aged  persons. 

Under  the  early  common  law  one  convicted  of  a  felony 
was  incapable  of  suing  though  liable  to  be  sued  on  a  con- 
tract; '  but  no  such  rule  prevails  generally  in  America.* 
By  statute  in  some  States  sp^dtlirifts  and  aged  peiwms 
may  be  under  guardianship  and,  if  under  guardianship,  become 
thereby  unable  to  contract  as  do  insane  persons  under  aiTnilftp 
circumstances.* 


Aboc,  172  N.  Y.  fiOS,  6S  N.  E.  40^ 
92  Am.  St.  Ii«p.  701.  See  numy  deoH 
Bona  ootleeted  in  2d  Am.  &  Eng.  Eneyc. 
57. 

"See  for  the  eaily  authorities,  2 
2  HwT.  L.  Rev.  117. 

"East  London  Vfatex  Worka  o. 
Bailey,  12  Moo.  S32,  s.  o.  4  Bing.  2S3; 
Homenbam  e.  WolTcrhampton  Water 
Works  Co.,  6  Ex.  137;  Copper  Miners 
s.  Fox,  16  Q.  B.  229.  Cf.  Crampton  v. 
Vara*  RaUway  Co,,  L.  R.  7  Ck  662. 

'  Grnm  Co.  r.  Blodgett,  169  lU.  169, 
42  N.  E.  176;  Griffing  Bros.  Co.  q. 
Winfield,  S3  fla.  689,  43  So.  687; 
Museatine  Wstw  Co.  c  Muscatine 
Lumber  Co.,  85  la.  112,  62  N.  W.  IDS, 
39  Am.  St  Rep.  284;  ^>eirs  v.  Union, 
ete.,  Co.,  174  Mass.  176,  54  N.  E.  497; 
Leinkauf  ■>.  Cshnan,  110  N.  Y.  SO, 
17  N.  E.  380;  Metdton,  etc.,  Co.  v. 


Honis,  14S  N.  G.  48,  61  S.  K  647. 
As  to  the  c^Moi^  of  a  corporation  to 
appoint  an  agent  without  a  seal  see 
infra,  i  276. 

'  Banyater  v.  TniBsel,  Cro.  Hii.  616; 
Harv^  B.  Jaoob,   1   B.  &  Aid.  169. 

'  See  Estate  of  Nerao,  35  Cal.  392, 
95  Am.  Deo.  HI ;  Coffee  v.  Haynes,  124 
Cal.  661,  67  Pac.  482,  71  Am.  St.  Rep. 
09;  Estate  of  DonneUy,  125  Cal.  417, 
68  Fao.  61,  73  Am.  St.  Rep.  62,  in 
which  refwenoe  is  made  to  a  Califor- 
nia statute  copied  from  a  New  York 
statute,  depriving  one  who  has  been 
impriaoned  for  life  of  the  capacity  to 
BUe,  and  of  all  civil  ri^ts.  See  fur~ 
ther  Platner  v.  Sherwood,  6  Johns.  Ch. 
118;  Davia  b.  Duffie,  8  Booworth, 
617. 

«Lyneh  o.  Dodge,  130  Mass.  458 
(ffiend  thrift). 
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S  273.  Scope  of  chapter. 

It  is  not  within  the  limits  of  this  work  to  consider  broadly 
the  law  of  agents  or  fiduciaries,  but  it  is  within  its  scope  to 
detenuine  who  are  regarded  in  law  as  the  parties  bound  by 
a  contract  which  has  been  entered  into  by  an  agent  or  other 
fiduciary. 

!  274.  ilfpointment  of  agents  may  generally  be  informal. 

In  general  no  formaUty  is  necessary  for  the  appointment 
of  an  agent  to  contract  on  behalf  of  his  principal.  Authority 
may  be  given  by  expression  of  assent  thereto  in  any  way. 
Frequently  the  principal  and  agent  make  a  contract  providing 
that  the  agent  shall  act  as  such.  For  the  formation  of  such  a 
contract  the  same  rules  are  applicable,  as  to  any  other  contract; 
but  a  contract  is  not  necessary  in  order  to  give  an  agent 
authority.  The  principal's  authorization  may  neither  expressly 
nor  impliedly  request  any  expression  of  assent  by  the  agent 
as  a  condition  of  the  authority,  and  in  such  a  case  any  exercise 
of  the  authority  by  the  agrait  during  the  term  for  which  it 
was  given  or  within  a  reasonable  timie,  if  no  fixed  teim  was 
mentioned,  will  bind  the  principal.^ 

§  276.  Authori^  to  enter  into  a  sealed  contract  must  be  under 
seaL 

The  only  exception  made  by  the  common  law  to  the  pos- 
fflbility  of  creatii^  an  agency  informally,  relates  to  sealed 
contracts.  Authority  to  enter  into  written  contracts  for  the 
sale  of  land  may  be  oral;  ^  but  authority  to  execute  sealed 

■Ilat  a  oontraot  is  imneceaaaiy  in  Emenon  b.  Blondon,  I  Eep.  142;  Glif- 

order  to  create  an  agency  ia  shown  by  ford  v.  Burton,  1  Bing.  109;  Butler  v. 

the  circumstance  that  one  who  has  Price,  110  Mass.  97;  Pickering  v.  Piok- 

na  capacity  to  make  a  contract  with  ering,  6  N.  H,  120;  Fenner  v,  Lewis^  10 

the   principal    may    neverthdesa    be  Johns.  38;  Stall  v.  Meek,  70  Pa.  181; 

uthoriied  to  act  as  his  agent.    It  was  Gray  f.  Otis,  11  Vt.  628. 
K  held  in  regard  to  married  women  in  *  See  i^fra,  f  480. 


under  seal.'  Ratification  of  the  unauthorized  execution  of  ^ 
sealed  instrument  may  be  made,  but  the  ratification  must 
be  under  seal.*  Wherever  seals  still  retain  anything  of  their 
common-law  efficacy,  this  rule  still  prevails,  but  in  States  wh«« 
the  effect  of  seals  has  been  totally  abolished,^  it  may  be  as- 
sumed that  this  requirement  of  the  common  law  no  longer 
exists.'  Nor  does  the  requirement  of  sealed  authorization 
exist,  at  least  in  the  United  States,  where  a  corporation  is 
the  principal.' 

don  c.  Funkhoiuer,  100  Va.  676,  42 
8.  E.  677. 

'  See  mipra,  {  218. 

•  See  Daniel  v.  Gamer,  71  Ark.  484, 
76  S.  W.  1063;  Streeter  Co.  «.  Janu, 
00  Minn.  393,  96  N.  W.  112S;  <^. 
Jones  V.  Morris,  61  Ala.  518,  624; 
Sanger  c.  Warren,  91  Tex.  472,  44 
a.  W.  477,  66  Am.  St.  Rep.  013. 

t  Alabama,  etc.,  R.  Co.  i'.  South  & 
North  Ak.  R.  Co.,  84  Ala.  S70,  577, 
3  So.  288,  6  Am.  St,  Hep.  401;  Fitch  t>. 
Lewiston  Steam  Mill  Co.,  80  Me.  34, 
12  Atl.  732;  Donovan  v.  P.  Scboaifao> 
fen  Brewing  Co.,  02  Mo.  App.  341; 
Cook  0.  Kuhn,  I  Neb.  472;  Despatch 
Line  Co.  e>.  Bellamy  Mfg.  Co.,  12  N.  H. 
205,  37  Am.  Dec.  203.  In  Dodge  p. 
American,  etc.,  Co.,  109  Ga.  394,  306, 
34  S.  E.  672,  the  court  in  speaking  of  a 
power  of  attorney  to  execute  a  deed, 
BBJd:  "If  the  seal  of  the  company  had 
been  attached  to  the  power  of  attor- 
ney, the  law  would  have  preeumed  that 
when  the  directors  and  the  secretary 
signed  it  they  were  authoriied  ao  to  do 
by  the  company.  Carr  v.  Ga.  Loan  A 
Trust  Co.,  108  Ga.  757,  33  S.  E.  190; 
The  seal  not  being  attached,  it  waa 
necessary  for  the  plaintiff  to  show  when 
he  offered  it  in  evidence  that  these  per- 
BODS  were  either  authorised  by  a  vote 
of  the  company  to  sign  the  power,  or 
that  they  were  authoriied  by  the  ooio- 
pany's  charter.  No  such  proof  beinfc 
offered,  the  court  erred  in  admitting 
the  power  of  attorney  in  evidence." 


'  Combes's  Case,  9  Co.  7S  a;  Steig- 
liti  i>.  Egginton,  1  Holt,  141;  Hibble- 
white  V.  M'Morine,  fl  M.  A  W.  200; 
EUiott  V.  Stocks,  67  Ala.  336;  Daniel  b. 
Gamer,  71  Aric.  484,  76  S.  W.  1063; 
Rowe  V.  Ware,  30  Ga.  278;  HendoBon 
e.  Howard,  147  Ga.  371,  94  S.  E.  251; 
Watson  P.  Sherman,  84  111.  263;  Short 
D.  Kieffer,  142  lU.  258,  31  N.  E.  427; 
Heath  v.  Miller,  60  Me.  378;  Banoi- 
gee  V.  Hovey,  5  Mass.  11,  4  Am.  Doo. 
17;  Hatch  d-  Smith,  5  Mass.  42;  Mao- 
wda  V.  Puller,  225  Mass.  341, 114  N.  E. 
300;  Lobdell  e.  Mason,  71  Miss.  037, 16 
So.  44;  Gage  u.  Gage,  30  N.  H.  420; 
RafTerty  tr.  Lougee,  63  N.  H.  54; 
Wagoner  v.  Watts,  44  N.  J.  L.  126,  45 
N.  J.  L.  184;  Williams  v.  Gillies,  76 
N.  Y.  197,  202;  Peterson  v.  New 
York,  194  N.  Y.  437,  440,  87  N.  E. 
772,  773;  Royal  Indemnity  Co.  v. 
Danziger,  101  N.  Y.  Misc.  505,  167 
N.  Y.  8.  379;  Humphreys  v.  Finch,  97 
N.  C.  303,  1  S.  E.  870,  2  Am.  St.  Rep. 
293;  Gordon  v.  Bulkeley,  14  S.  A.  R. 
331;  Preston  v.  EuU,  23  Gratt.  600,  14 
Am.  Rep.  153;  Gordon  v.  fXmkhouser, 
100  Va.  675,  42  S.  E.  677.  In  EUiott  o. 
Stocks,  67  Ala.  336,  the  court,  perhqis 
inadvertently,  states  as  the  rule  that 
the  agent's  authority  must  be  in  writ- 
ing. 

*Sans  V.  People,  8  HI.  327;  Ingra- 
ham  0.  Edwards,  64  III.  626  (<^.  Dona- 
son  i>.  Barbero,  230  III.  138,  82  N.  E. 
OW);  Heath  v.  Nutter,  SO  Me.  378;  Gor- 
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In  the  early  English  law  tliough  it  was  recognized  that  a 
corporation  might  appoint  without  deed,  "butlers  and  cooks, 
and  things  of  that  kind,"  '  agents  generally  could  be  appointed 
uid  contracts  could  be  made  only  under  the  seal  of  the  cor- 
pcHntion,  and  the  early  doctrine,  though  somewhat  relaxed, 
stiU  se^ns  preserved  in  the  English  law.'  There  is  anotJier  ^>- 
parent  exception  to  the  general  principle  that  sealed  authority 
is  necessary  for  the  execution  by  an  agent  of  sealed  contracts, 
in  the  rule  that  any  agent  in  the  presence  of  his  principal, 
though  authorized  merely  oraily,  may  seal  and  deliver  an 
oblation  so  as  to  bind  the  principal."  In  such  a  case  the 
agent  is  r^arded  as  exercising  no  volition  of  lus  own  but  as 
being  merely  tiie  mechanical  instrumfflit  by  which  the  princi- 
pal carries  out  his  own  intention.  It  is  a  ccnollary  of  the  re- 
quirement of  sealed  authority  that  even  though  the  ag^it  has 
a  power  of  attorney  under  seal,  the  execution  by  him  of  a 
sealed  iiutrument  is  ineffectual  unless  the  terms  of  the  power 
are  exactly  followed."  And  fco-  the  same  reason  that  an  en- 
tire sealed  instrument  cannot  be  executed  under  parol  au- 
thority, so  authority  to  fill  in  blanks  in  such  an  instrument 
cannot  be  given  by  parol." 

In  many  jurisdictions,  however,  on  accoimt  of  the  hard- 


>See  2  Bun.  L.  Her.  119. 

*See  Bupra,  {271. 

ofiaU  c.  Dunsterville,  4  T.  R.  313; 
Hbblewhite  v.  M'Monne,  6  M.  ft  W. 
200;  Lewis  t>.  Watoon,  98  Ala.  479,  13 
So.  670,  22  L.  R.  A.  297,  39  Am.  St. 
Rep.  82;  Videau  t>.  GrifiBn,  21  C&I.  389; 
Pm^  v.  Organ,  27  ni.  27,  79  Am.  Dec. 
391;  FroBt  f.  Decaing,  21  Me.  168; 
Ganfaier  d.  Gardner,  6  Cuah.  483,  52 
Am.  Dec.  740;  Burns  r.  Lynde,  6  Alkn, 
30G;  IGdder  ■>.  PreMott,  24  N.  H.  263; 
Lird  p.  Lwd,  68  N.  H.  7,  42  Am.  Rep. 
GeS;  M&okf?  V.  Bloodgood,  9  Johns. 
aSfi;  KtipRtrick  o.  Engttrd,  175  PK. 
393,  34  AU.  803. 

"SpoSord  D.  Hobba,  29  Me.  148, 

48  Am.  Doe.  S21;  Minnmota  Stone 

Ware  Co.  D.  McCroesai,  110  Wis.  316, 

8S  N.  W.  1019. 

oPriau'  Fh^taUe  Book,  {  USi 


Hibblewhite  v.  M'Morine,  6  M.  ft  W. 
200;  Upton  v.  Archer,  41  C^.  86,  10 
Am.  Bep.  260;  Ingram  c  little,  14 
Ga.  173,  58  Am.  Deo.  649;  Peo[rie  tr. 
Organ,  27  lU.  27,  79  Am.  Dec.  391; 
Mickey  t>.  Barton,  194  lU.  446,  62 
N.  E.  802;  Gaby  v.  Beynolds,  200  HI. 
576,  100  N.  E.  666  {<^.  Chicago  ir. 
Gage,  95  lU.  693,  35  Am.  R«p.  182); 
Basford  v.  Feaiaon,  9  Allen,  387,  85 
Am.  Dec.  764;  Macurda  v.  Full^,  225 
MasB.  341,  114  N.  E.  366;  Clark  s. 
Butts,  73  MimL  361,  76  N.  W.  199; 
Vraiiams  ■>.  Crutcher,  6  How.  (Min.) 
71,  36  Am.  Dec.  422;  Btacknall  v. 
Parish,  6  Jonea  Eq.  70,  78  Am.  Deo. 
239;  Famulener  v.  Anderaon,  15  Oh. 
St.  473;  Shiriey  o.  Buroh,  16  Or.  83, 
18  Pac.  361,  8  Am,  St.  B^.  273;  Fna- 
toa  V.  HuU,  23  Oratt.  600, 14  Am.  Bep^ 
153. 
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ship  involved,  and  the  violation  of  the  intention  of  the  parties 
resulting  from  the  enforcement  of  this  technical  rule,  it  has 
been  held,  following  an  early  decision  by  Lord  Mansfield," 
that  though  complete  execution  of  a  sealed  instrument  by 
an  agent  may  require  sealed  authority,  the  necessity  does 
not  extend  to  filliog  in  blanks  especially  if  the  blanks  are 
slight  or  unimportant."  The  difficulty  regarding  parol  author- 
ization for  the  execution  of  an  instrument  under  seal  or  for 
any  addition  or  change  in  one,  extends  also  to  parol  ratification 
of  an  addition  or  alteration  of  such  an  instrument  ori^nally 
made  without  authority.^' 

n  a  sealed  instrument  executed  by  an  agent  required  no  seal 
for  its  validity,  parol  authority  is  generally  held  sufficient  to 
vaUdate  the  instrument,"  and  the  result  seems  technically 
defensible,  if  the  instrument  on  its  face  purports  to  be  the 
obligation  of  tiiie  principal,  not  of  the  agent.  In  such  a 
case  there  is  no  sealed  instrument  since  the  seal  cannot  be 
r^arded  as  that  of  tiie  principal,  yet  the  document  shows 


"  Tenia  v.  Evass,  dt«d  in  1  Aiiatr. 
22S,  overruled  in  Hibblewhite  v. 
M'Morme,  6  M.  ft  W.  200. 

"Druiy  B.  Foetw,  3  Wall.  24,  17 
L.  Ed.  780;  Allen  v.  Withraw,  110  U.  8. 
119,  28  L.  Ed.  90,  3  Sup.  Ct.  £17; 
Boardman  i>.  Gore,  1  Stew.  (Ala.) 
517,  18  Am.  Dec  73;  Bridgeport  Bank 
t.  New  York,  etc.,  R.  R.  Co.,  30  Conn. 
231;  Brown  v.  Colquitt,  73  Ga.  G9,  54 
Am.  Bep.  867;  Chicago  v.  Gage,  95 
HI.  593,  36  Am.  K«p.  182;  Robinson 
V.  Yett«r,  338  ni.  320,  87  N.  E.  363 
(MisBouri  law);  Richmond  Mfg.  Co. 
t>.  Davis,  7  Blackf.  412;  McCIeeiy  f. 
Wakefidd,  76  la.  529,  41  N.  W.  210, 
2  L.  R.  A.  529;  South  Berwick  v. 
Huntress,  53  Me.  89,  87  Am.  Dec.  535; 
Farmen'  Bank  v.  Worthington,  145 
Mo.  91,  46  S.  W.  745;  Camden  Bank 
V.  HaD,  14  N.  J.  L.  583;  Campbdl 
Smith,  71  N.  Y.  26,  27  Am.  Rep.  5; 
Cribben  v.  Deal,  21  Ore.  211,  27  Pac. 
10*6,  28  Am.  St.  Rep.  746;  BeU 
100  Pa.    215;   USerty 


USerty,  42  W.  Va.  783,  26  8.  E.  262. 

»  See  infra,  i  278. 

"Morrow  v.  Higgins,  29  Ak.  448; 
Ledbett«r  s.  Walker,  31  Ala.  176; 
Love  B.  Si^ra  Nevada  Co.,  32  Cal. 
639,  91  Am.  Dec.  602;  Walsh  v.  Len- 
non,  98  m.  27,  38  Am.  Rep.  75;  Tap- 
ley  V.  Butterfield,  1  Metfi.  515,  35  Am. 
Dec.  374;  Milton  v.  Moaher,  7  Mete 
214;  Mclntoah  c.  Hodgea,  110  Mich. 
319,  68  N.  W.  158,  70  N.  W.  550;  Dic- 
kerman  v.  Ashton,  21  Minn.  538; 
Adams  11.  Power,  52  Miss.  828;  Wagoner 
V.  Watts,  44  N.  J.  L.  126,  45  N.  J.  L. 
184;  WomJl  v.  Munn,  S  N.  Y.  229,  55 
Am.  Dec.  330;  Woods  v.  Auburn,  etc. 
Railroad  Co.,  8  N.  Y.  160;  Wood  v. 
Wise,  153  N.  Y.  App.  D.  223,  137 
N.  Y.  S.  1017;  Royal  Indemnity  Co. 
V.  Danaiger,  101  N.  Y.  Miso.  SOS,  167 
N.  Y.  S,  379;  Baum  v.  Dubois,  43  Pa. 
260;  ManhaU  v.  Rugg,  6  Wyo.  270,  44 
Pac.  700,  But  see  Rowe  p.  Ware,  30 
Ga.  278,  281;  Van  Dyke  v.  Van  Dyke, 
123  Ga.  686,  51  8.  E.  582;  Wfaeelo-  ». 
Nevins,  34  Me.  54. 
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an  intent  to  contract  on  ihe  part  of  the  principal  through  an 
agent  authorized  to  express  such  intent,  though  not  authorized 
to  covenant  under  seal.  If,  however,  the  covenant  purpcnis 
to  be  that  of  the  agent,  there  is  greater  di£5culty  in  finding 
a  simple  contract,  for  the  sealed  instnunoit  binds  the  agent 
and  it  seems  hard  to  establish  that  by  the  same  act  and 
with  the  apparent  intent  to  enter  into  a  single  obliga- 
tion the  agent  made  a  covenant  himself  and  a  simple  con- 
tract on  behalf  of  his  principal.  The  authority,  however,  is 
divided." 

§  276.  In  some  states  au&ori^for  cwtain  acts  is  required  to 
be  in  writing. 
In  a  number  of  States,  by  statute  or  otherwise,  authority 
to  execute  contracts  for  the  sale  of  land  must  be  in  writing, 
though  such  contracts  need  not  be  sealed.*'  And  where  the 
authority  is  required  to  be  in  writing,  ratification  of  an  un- 
authorized writing  must  also  be  written."  In  such  States 
if  local  statutes  forbid  an  oral  lease  for  a  period  exceeding 
one  year,  a  longer  written  lease  cannot  be  made  by  an  agent 
without  written  authority.^    Apart  from  statute  the  great 

"  See  ir^TO,  {  296.  47J,  101  S.  W.  651;  Marshall  b.  Tivrise, 

"Tltompeonir.  NewSouthCotdCo.,  33  Moot.  28,  81  I^.  400;  Frahm  ■>. 

13SAla.630,34So.3t;Toomj'i>.  Dun-  Metcalf,  76  Neb.  241,  106  N.  W.  227; 

pby,  86  CbL  639,  25  Foo.  130;  Lambert  Walk  v.  Hibberd,  66  Or.  497,  133  Pao. 

«.  Gotio-,  142  Oa,  399,  76  Pac.  63;  95;  UeveUyn  v.  Sunnymde  Coal  Co., 

Qatoer  o.  Richardwm,   18  Colo.  496,  242  Pa.  617,  89  Atl.  575;  Dal  v.  Fischer, 

33  F&c  163;  Johnson  ».  Lennox,  65  20  S.  Dak.  426,  107  N.  W.  634. 

Orio.  126, 133  Pao.  744;  KokI  f .  Dear-  "  Harper,  etc.,  Co.  v.  JacksOD,  240 

bre,  144  lU.  23,  32  N.  E.  642,  36  Am.  Fa.  312,  314,  87  Atl.  430;  Uewdlyn 

Bt.  Rep.  416;  Cowan  o.  Curran,  216  p.  Sunnymde  Coal  Co.,  242  Pa.  617, 

M.  606, 76  N.  E.  322;  Smith  v.  Schriver,  89  Atl.  676. 

91  Kans.  682,  138  Pac.  684;  Detroit,  ■•Rogan  o.  Arnold,  233  lU.  19,  84 
etc,  R.  Co.  e.  Hartz,  147  Mich.  354,  N.  E.  68;  Mclntoeh  v.  Hodgea,  110 
110  N.  W.  1089;  Newlin  o.  Hoyt,  91  Mich.  319,  68  N.  W.  158,  70  N.  W. 
Hinn.  409,  98  N.  W.  323  Ibut  an  un-  fiSO;  Hoover  p.  Pacific  Oil  Co.,  41  Mo. 
diadoaed  principnl  may  enforce  a  writ-  App.  317;  Landt  v.  Schneider,  31  Mont. 
tea  ccmtiact  made  by  an  orally  author-  16,  77  Pac.  307.  In  New  Jersey  the  re- 
lied agent  in  his  own  name.  DavidBon  quirement  applies  only  to  leases  ex- 
•-  Hur^,  116  Minn.  280,  133  N.  W.  ceeding  three  yean.  Clement  v. 
8S2,  39  L.  R.  A.  (N.  S.)  324;  Unruh  Young-McShea  Amusement  Co.,  70 
«.  BMmw,  135  Minn.  127,  160  N.  W.  N.  J.  Eq.  677,  67  ML  82. 
2511;  Kirkpatrick  v.  Pease,  202  Mo. 


weight  of  authority  sustains  the  power  to  give  asx  agent  oral 
authority  to  make  a  contract  for  the  purchase  or  sale  of  land.*^ 
In  Georgia  any  contract  of  which  a  writt^i  memoraDdum 
is  required  when  entered  into  by  the  principal  himself,  cannot 
be  made  by  an  agent  on  his  behalf  tmless  the  agent  has  written 
authority.'*  In  Kentucky,  contracts  of  suretyship  c£umot 
be  executed  by  an  agent  unless  his  authority  is  written." 
If  the  general  principle  assumed  by  masiy  of  the  cases  cited  in 
tliis  section  is  sotmd — that  the  authority  of  the  agent  must 
be  executed  with  the  same  formaUty  that  is  required  in  tlie 
execution  of  the  contract  which  the  agent  is  to  execute,  it 
follows  that  if  attestation  or  aclcnowledgment  is  required  for 
the  validity  of  a  contract,  it  is  also  required  for  liie  validity  of 
a  power  of  attorney.** 


§  277.  i^tpttTNit  authori^  and  estoppeL 

An  agent  may  be  able  to  make  contracts  which  will  bind 
his  principal  not  only  when  actually  authorized  by  expresa 
words  or  implication  of  fact  t6  do  so  but  also  in  cases  where 
the  principal  did  not  intoid  to  confer  such  authority  on  the 
agent  but,  nevertheless,  held  out  to  the  pubhc  or  to  the 
person  with  whom  the  ^ent  dealt  an  appearance  of  authority. 
If  one  with  whom  the  agent  dealt  justifiably  beUeved  the 
^ent  was  authorized,  and  if  the  facts  justifying  that  belief 
were  due  to  the  conduct  of  the  supposed  principal,  the  latter 
will  be  bound.  The  misconduct  on  the  part  of  the  supposed 
principal  need  not  have  been  fraudulent  or  wilful.*'  Illustrar- 
tions  of  apparent  authority  bindii^  the  principal,  though  no 
actual  authority  was  given,  arise  where  a  person  is  knowingly 
permitted  by  another  to  act  in  business  matters  in  the  latter's 
name,  or  apparraitly  on  his  behalf.** 


"Swiinfra,  {489. 

**  Overman  v.  Atkinson,  102  Oa. 
750,  29  8.  E.  758. 

»  First  Nat,  Bank  p.  Gftioes,  87  Ky. 
fi97,  9  S.  W.  396;  Bimpmn  v.  Com- 
monwealth, 89  Ky.  412,  12  3.  W.  630; 
Inter^Soulhem  Idfe  Ins.  Co.  c.  First 
N&t.  Bank,  178  Ky.  95,  198  S.  W.  563. 

"Utht^raph   Bldg.    Co.   v.    Watt, 


96  Ohio  St.  74,  117  N.  E.  26. 

"Bronaon'B  Exeo.  v.  Ch^^tdl,  13 
WaU.  681,  20  L.  £d.  436;  Johnson  ■. 
ChriBtion,  128  U.  S.  374,  32  L.  Ed.  412, 
9  S.  Ct.  87;  StATk  Electric  R.  Co.  o. 
McQinty  Contracting  Co.,  238  Fad. 
657,  151  C.  C.  A.  507. 

■ThtnnaB  p.  Hoody,  57  Cal.  21S; 
FloridA,  etc.,  R.  Co.  p.  VamedtB,  81 
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So  whea«  ooe  intrusts  aQother  with  n^p^tiable  paper  con- 
tuning  blanks,  he  is  bound,  as  against  a  holder  in  due  course, 
l^  the  tenns  of  the  instrument  as  filled  in  by  the  person  in- 
trusted therein  though  the  blanks  were  filled  in  violation  of 
the  authority  actually  ^ven;  '^  and  in  any  case  where  a  sup- 
posed principal  by  his  conduct  justifies  another  in  assuming 
the  existence  of  authority,  he  will  be  bound  by  simple  contracts 
altered  into  on  his  behalf  within  the  apparent  authority  of 
the  suppoeed  ^ent. 

9  378.  Ratification. 

Subsequoit  ratification  by  a  principal  of  a  ccmtract  made 
on  his  behalf  by  one  who  had  at  the  time  neither  actual  nor 
apparent  authority,  is  as  effectual  as  original  authorization. 
Not  only  is  a  contract  formed  between  t^e  principal  and  the 
third  person,  but  the  agent  is  absolved  from  liability  for  loss 
i^ch  may  happen  because  of  his  unauthorized  action." 
Ratification  like  original  authority  need  not  be  express.  Any 
conduct  which  indicates  assent  to  the  transaction  is  suflScient." 
Even  silence  with  full  knowledge  of  the  facts  may  operate  as 
a  ratification.  The  person  with  whom  the  agent  dealt  will  so 
obviously  be  deceived  by  assuming  the  professed  agent  was 
authorized  to  act  as  such,  that  the  principal  is  under  a  duty 

140  Mam.  817,  5  N.  E.  48S;  Ciduinbia  0&.  175,  7  S.  E.  129;  Tboioao  ■>.  Wells, 

Mm  Co.  p.  N&tiMua  Bank  <rf  Com-  277,  2S3,  4S  N.  W.  1113;  Wann  o. 

merce,  52  Minn.  224,  S3  N.  W.  1061;  Scullin,  235  Mo.  629,  139  S.  W.  426; 

Junw  ».  Runell,  92  N.  C.  194;  Per-  Osbome  v.  Durham,  157  N.  C.  262, 

BusoQ   V.    MajeetiD   Amuaement   Co.,  72  8.  E.  849;  Green  o.  Clark,  S  Denio, 

171  N.  C.  ees,  89  S.  £.  45;  National  497;  Haiard  o.  Speue,  4  I^es,  409. 
Surety  Co.  v.  Miosrany,  53  Okl.  322,  >•  BronaoD's  Exets.  v.  ChaiqieU,   12 

156  I^.  661;  HiU  v.  Nation  Trust  WalL  681,  20  L.  Bd,  436;  Arsua^  c. 

Co.,  IDS  Pa.  1.  Oonsalei,  239  Fed.  60,  152  C.  C.  A. 

'See  Negotiable  InstramentB  Iaw,  110,  L.  R.  A.  1917  D.  697;  Martin  v. 

Seo.  14,  infra,  \  1141.     Authority  to  PoweU  (Ala.),  75  So.  368;  Burkhaid  o. 

fill  in  blanks  in  a  bond,  however,  can-  Mitchell,  16  Col.  376,  26  Fao.  667; 

Dot  thus  arise,  but  must  be  given  under  McDowell  v.  McKensie,  66  Ga.  630; 

teaL    IGbblewhite  v.  M'Morine,  6  M.  Davenport  tr.  Burke,  30  Idaho,  599, 

*  W.  200;  Preeton  v.  Hull,  23  Gratt.  167  Pac.  481;  White  Ci^  Etec.  Co. 

600, 14  Am.  Rep.  153.    See  alao  mpra,  v.  Flecklea,  201  HI.  App.  459;  Brimma 

1275.  V.  M.  H.  Bnmmer,  174  N.  C.  435,  93 

>Lunn  V.  Guthrie,  115  la.  601,  88  fl.  E.  984;  Wile  v.  Ewing,  67  Fa.  Siqxr. 

H.  W.  1060;  IViggi  «.  Jones,  46  Minn.  472. 
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to  undeceive  him.'"  It  is  true  that  there  are  contrary  judicM 
expreBsioDB.  It  is  sometimes  asserted  that  here  as  in  the  for- 
mation of  contracts,"  silence  is  purely  negative  and  justifies 
no  inferences.'^  But  silence  may  justify  reasonable  inferences, 
as  well  as  positive  action,  and  a  person  is  no  more  justified  in 
keeping  silent  when  he  knows,  or  ought  to  know  that  a  reason- 
able person  will  regard  his  silence  as  assent,  than  he  is  in  making 
a  gesture  that  he  knows  is  ordinarily  regarded  as  an  expression 
of  assent,  and  afterwards  asserting  that  it  was  not  so  intended 
and  that  he  made  the  gesture  merely  in  the  exercise  of  his 
privilege  to  move  his  hands  about  in  the  way  that  seemed 
most  comfortable.  An  exception  must  be  made,  if  the  trans- 
action to  be  ratified  is  an  instrument  imder  seal.  In  that  case 
the  ratification  must  also  be  under  seal;  *"  and  so  if  a  statute 
requires  a  written  authority  for  a  particular  tnotsaction,^*  oral 
ratification  will  not  validate  an  imauthorized  execution  of  the 
truisaction.  In  order  that  ratification  diall  be  effective,  not 
only  must  the  transaction  or^inally  have  been  entered  into  on 
behalf  of  the  person  who  subsequently  ratifies  it,  but  the  sup- 
posed agent  must  have  professed  at  the  time  to  be  acting  as 
such.*'    The  anranalous  doctrines  of  undisclosed  principal  are 


"Courder  v.  Bitter,  4  Wash.  Cir. 
Ct.  549;  Mobila  &  Montgomery  Ry. 
Co.  V.  Jay,  65  Ala.  113;  Coffin  v. 
Hantera'  Cotton  Co.,  124  Ark.  360, 
1S7  S.  W.  309;  Fiunfic  Vinegar  Ac. 
Works  i>.  Smith,  152  Cal.  507,  93  Pac. 
8S;  Brooke  v.  Cunningham,  19  Ga. 
App.  21,  90  a.  E.  1037;  Pauly  u.  Mad- 
ison County,  199  Bl.  App.  225;  Mad- 
dux V.  Beron,  39  Md.  435;  Amory 
V.  Hamilton,  17  Mass.  103;  Foster  t>. 
RockweU,  104  Mats.  187,  171;  Heya 
V.  CHagen,  60  Mich.  150,  167,  26 
N.  W.  861;  TVigga  v.  Jones,  46  Minn. 
277,  283,  48  N.  W.  1113;  Kent  v. 
QuickeilTOr  Mining  Co.,  78  N.  Y.  159; 
Price  ir.  Feeplea  (Okl.),  168  Pac.  191; 
Philadelphia  &c.  R.  Co.  v.  CoweU,  28 
Pa.  329,  70  Am.  Dec.  128;  Baker  r. 
Seattle  Ac.  Packing  Co.,  95  Waah.  45, 
163  Pac.  17;  Saveland  v.  Green,  40 
Wis.  431.    In  Noma  r.  Cook,  1  Curtis, 


464,  469,  Curtis,  J.,  said:  "In  Cairnes 
V.  Bleeck^,  12  Johns.  R.  300,  306, 
Mr.  Justice  Speno^  Riys:  'It  is  a  sal- 
utary rule,  in  relation  to  sgencieH, 
that  when  the  principal  has  been  in- 
formed of  what  has  been  done,  he 
must  disent,  and  gjre  notice  in  a  rea- 
sonable time,  otherwise  his  anent  to 
what  has  been  done  shall  be  presumed.' 
And  the  same  law  may  be  found  ia 
Bredin  v.  Dubarry,  14  Serg.  &  Rawle, 
27,  3D,  and  in  other  cases. " 

"  See  supra,   f  91. 

"Iron  City  Nat.  Bank  p.  Fifth 
Nat.  Bank  (Tex.  Civ.  App.),  47  S.  W. 
533,  affd.  in  Fifth  Nat.  Bank  v.  Iron 
City  Nat.  Bank,  92  Tex.  436,  49  S.  W. 
368. 

"  See  supra,  j  275,  n.  4. 

"  See  supra,  {  276. 

"  Keighley  v.  Durant,  [1901]  A.  C. 
240    (reversing    Durant    e.    Boberto, 
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thus  not  extended  to  the  law  of  ratification.  It  is  essential,  too, 
that  the  principal  should  himself  have  been  an  ascertained 
person  competent  to  enter  into  the  transaction  at  the  time 
when  the  so-called  ^ent  acted.**  Furthermore,  the  ratification 
must  be  made  with  knowledge  of  the  material  facts,  or  with  an 
obvious  lack  of  ai^  desire  to  know  further  facts,  or  it  will  not 
be  binding.*^  If  either  strangers  to  the  transaction  or  the 
person  who  dealt  with  the  supposed  agent  have  acquired  rights 
with  reference  to  the  matter  between  the  time  of  the  agent's 
acts  and  the  time  of  ratification,  these  ri^ts  camiot  be  dis- 
turbed by  the  ratification."  Thus  a  rescission,  agreed  upon  by 
the  supposed  agent  and  the  person  contracting  with  him,  pre- 
cludes subsequent  ratification.^ 

As  the  ratiGeation  is  a  substitute  for  origmal  authority,  the 
fiction  is  necessary  that  the  ratification  relates  back  to  the 
time  when  the  agent  acted.** 

Whether  the  person  with  whom  the  agait  dealt,  if  ignorant 
of  the  agent's  lack  of  authority,  may  withdraw  from  tlie  trans- 
action prior  to  ratification  is  a  matter  which  has  given  rise  to 
some  difference  of  decision.  As  a  matter  of  technical  thou^ 
somewhat  fictitioiis  reasoning,  it  may  be  said  that  since  the  rati- 

[1900]  1  Q.  B.  620);  BlackweU  v.  Ka-  Shields  D.  Hitchmui,  251  F&.  455,  96 

clievid,  29  ladho,  473,  160  Poo.  741;  Atl.  1039.    If  the  prinoipal  ntificB  b 

Chowder  d.  Reed,  80  Ind.  1,  10;  Fer-  contract  in  writing  without  reading  it 

ria  V.  Snow,  130  Mich.  264,  90  N.  W.  when  he  htu  the  opportunity,  he  will 

8G0.     See  also  Mitchell  v.  Minneeota  be  bound;  liska  v.  Lodge,  112  Mich. 

Fire  Amoc.,  48  Minn.  278,  51  N.  W.  635,  71  N.  W.  171;  orif  heotherwisein- 

608;  Brown  Realty  Co.  r.  Myeis,  89  dicates,  that  he  is  willing  to  trust  the 

N.  J.  L.  247,  66  Atl.  310.     But  eee  agent's  judgment  and  ratify  his  act 

antra,  Sartwell   d.   Frost,    122  Mass.  without  further  inquiry.     Hutchinson 

184;  Hayward  p.  Longmaid,  181  Moss.  Co.  v.  Gould  (Calif.),  181  Fac.  651. 

4»,  63  N.  E.  912.  "  Bird  v.  Brown,  4  Ex.  786,  797;  Johtt- 

•i  Watson  o.  Swann,  11  C.  B.  (N.  S.)  son  v.  Johnson,  31  Fed.  700,  703;  Mc- 

756;  Kelner  v.  Baxter,  L.  R,  2  C.  P.  174,  Cracken  u.  San  Francisoo,  16  Cal.  591, 

185;    Melhado  v.  Porto  Akgre,    etc.,  624;  Goldachmidt  v.  Board  of  Educa- 

Ry.  Co.,  L.  R.  9  C.  P.  503,  505.    /»  re  tion,  217  N.  Y.  470,  112  N.  E.  167; 

EtapresB  Engineering  Co.,  16  Ch.  D.  Kempner  c  RxMeDtfaal,  81  Tex.  12,  16 

125,  128;  Trueblood  ir.  Trueblood,  8  8.  W.  639. 

Ind.  195,  66  Am.  Dec.  756;  Armitage  "  Walter  e.  James,  L.  R.  6  Ex.  124. 

V,  Widoe,  36  Mich.  124.  *  MiUer  v.  People's  Sav.  Banli,  193 

"  Lems  V.  Reed,  13  M.  &  W.  834;  Mo.  App.  498,  186  S.  W.  547;  United 

Coffin  It.  Planters'   Cotton  Co.,   124  States  Express  Co.   v.    Rawaon,   106 

Art  360,  187  S.  W.  309;  BlackweU  o.  Ind.  215,  217,  6  N.  E.  337,  and  see 

Kercbeval,  29  Idaho,  473, 160  Pac  741;  cases  in  this  section,  patiim. 
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fication  relates  back  to  tiie  time  of  tiie  ^Nit's  acts,  it  neces- 
sarily precedes  in  l^al  effect  the  wi^drawal  of  the  person  with 
whom  he  dealt;  and  the  English  courts  have  reached  this 
result.*'  This  permits  the  existence  of  a  situation  where  a 
bilateral  contract  may  be  binding  upon  one  party  mnce  he 
cannot  withdraw,  and  yet  may  be,  for  a  time  at  least  optional 
with  the  other  (the  supposed  principal),  since  he  can  at  his 
pleasure  ratify  the  contract  or  refrain  from  doing  so.  The 
English  rule  has  not  commended  itself  to  the  courts  in  America. 
It  has  been  held  in  Pennsylvania*'  that  withdrawal  at  any 
time  prior  to  the  ratification  is  effectual.  This  rule  treats  the 
promise  of  the  person  who  bargaios  with  the  agent  as  amounting 
in  legal  effect  to  an  offer,  which  is  acc^ted  by  the  ratification. 
Strictly  there  is  no  offer  and  acceptance  here  because  the  so- 
called  offeror  understands  that  he  is  making  a  completed 
bargain  when  he  enters  into  the  transaction  with  the  agent, 
and  it  cannot  be  assumed  that  he  would  have  been  willing  to 
make  a  continuing  offer.  The  result,  however,  seems  desir- 
able and  may  be  defended  on  the  analogy  of  the  limitation 
imposed  on  the  right  of  ratification  where  interests  of  tJiird 
persons  have  intervened.  The  relation  back  of  a  ratification 
to  the  time  of  the  ori^nal  transaction  is  fictitious  and  the 
fiction  should  be  limited  so  that  it  will  not  work  injustice.  It 
is  injustice  to  hold  the  other  party  to  tiie  transaction  bound 
prior  to  ihe  ratification,  while  the  supposed  principal  is  free. 
The  "Wisconsin  court  has  gone  still  further  and  has  hdd 
that  even  thou^  the  person  who  bargains  with  the  ^^t  does 
not  withdraw  prior  to  the  ratification  he  is  not  bound  until  he 
^ves  a  fresh  assent  to  the  transaction  subsequent  to  the  rati- 
fication.**   This  view  treats  ratification  as  if  it  were  an  offer 

*■  Bolton  V.  I^mbert,  41  Ch.  D.  296.  1  C.  P.  D.  7S7,  764;  Boston  f^uit  Co. 

See  also  /n  T«  Portusueee  Mints,  45  v.  BritiOt,  etc.,  Co.,  [1906]  A.C.  336.  Cp. 

Ch.  D.  IS;  In  re  'Hedenium,  81  L.  T.  Keif^iley  d.  Dunnt,  [19011,  A.  C.  240. 

191.     The  Enf^udi  Marioe  Insuianoe  *■  McClintock   v.    South   Pmn   Oil 

Act  of  IQOa,  Sec.  86,  expressly  providM  Co.,  146  Fa.  144,  23  Atl.  211,  28  Am. 

"where  a  ccmtract  of  marine  insuranoe  St.  Rep.  78G. 

is  in  good  faith  effected  by  one  person  **  Dodge  t>.  Hopkins,  14  Wis.  030; 

(Ml  behalf  of  another,  the  person  upon  Atlee  v.  Bartholmew,  69  Wis.  43,  33 

whose  behalf  it  is  effected  may  ntify  N.  W.  110,  fi  Am.  St.  B^.  103.    See 

the  (xnttract  even  after  he  is  aware  oi  also    Baldwin   v.    SchiappaoasBe,    lOB 

a  kMB."     Williams  v.  Inauraooe  Co.,  Mich.  170,  06  N.  W.  1091. 
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which  must  be  accepted  in  order  to  create  a  binding  contract. 
Such  a  doctrine  in  effect  abolishes  the  fiction  of  relation  al- 
together, and  indeed  abolishes  ratification  as  a  distinct  doctrine. 
It  would  be  poBsible  for  the  suppoeed  principal  if  no  doctrine  of 
ratification  were  recognized,  on  leamiog  of  the  transaction 
altered  into  by  the  allied  agent,  to  make  an  offer  to  the  person 
with  whom  the  agent  dealt,  to  enter  into  the  transaction  which 
the  agent  assumed  to  complete.  Like  any  other  offer  there 
would  arise  a  bindii^  contract  when  the  <^er  was  accepted. 
This,  which  seems  to  be  the  view  of  the  Wisconsin  court,  may  be 
thought  not  only  out  of  harmony  with  the  law  of  ratification 
as  generally  understood,  but  imnecessary  to  produce  a  just 

KSUlt. 

§  279.  Terminaticoi  of  agent's  auOiori^. 

An  agent's  authority  may  be  terminated  in  various  ways. 
The  authority  may  itsdf  fix  its  limits  or  may  contain  conditions 
which,  when  they  come  into  effect,  automatically  end  it.  But 
an  agency  may  be  determined  in  other  ways  also,  and  especially 
by  a  renunciation  on  the  part  oi  the  agent  or  by  a  revocation  on 
the  part  of  the  principal,  even  thou^  such  renunciation  or 
revocation  is  in  violaticm  of  a  contract  between  the  two. 
Though,  as  between  the  principal  and  the  agent  receipt  of  a 
notice  from  one  to  the  other  would  terminate  the  agency,^  in 
order  to  free  the  principal  from  possible  liability  to  third  per^ 
SODS  for  further  acts  of  the  agent  within  the  apparently  con- 
tinuing scope  of  his  original  authority,  notice  must  be  ^ven  to 
such  third  persons  either  of  renunciation**  or  of  revocation,* 

"Jooea  E>.  Hodgkins,  61  Me.  480.  Mfg.  Co.  v.  BumluuD,  89  Me.  638,  36 

"  C^ieD  V.  PaoiBo  Mut.  Ina.  Co.,  Atl.  1003,  56  Am.  St.  Rep.  436;  Packer 

35  N.  J.  L.  (1  Dutch.)  67,  64  Am.  v.  Hinckley  Looomotive  Works,   123 

Dec  412.  Maea.  484^  Rice  «.  Barnard,  127  Maaa. 

'Southern  L.  Ids.  Co.  v.  McCain,  241;  BUke  v.  Garwood,  42  N.  J.  Eq. 

W  U.  a  84,  24  L.  Ed.  653;  Johnson  v  276,  10  AU.  874;  Beard  o.  Kirk,  11 

Christian,  128  U.  8.  374,  32  L.  Ed.  412,  N.  H.  397;  Farmera'  L.  &  T.  Co.  o. 

»  8.  Ct.  87;  Otatt  v.  Land,  etc.,  Im-  Wilson,  139  N.  Y.  284,  289,  34  N.  E. 

It0TOiiaitCo.,82Fed.38I,27C.C.A.  784,  36  Am.  St.  Rep.  696;  Smith  v. 

305,4OL.R.A,393;.QuinnD.Dreabach,  Watson,  82  Va.  712,  1  S.  E.  96.    But 

TSCaLlSS,  16Pac.762,  7Affl.  8t.R^.  where  an.  agent  was  originally   au- 

138;  Heyer  r.  Hehner,  96  111.  400;  Har-  thoriied  to  do  but  a  fungle  act  hie  power 

n  p.  Cuddy,  21  La.  Ann.  388;  Maxoy  ie  tbaedby  exhauated  without  aotioe. 


in  uruer  luai'  uie  priuuipiu  umy  uui>  ik  lhjuuu  uy  itiv  uuuuuuuig 
apparent  authority  of  the  agent.  Notice  must,  therefore,  be 
given  to  all  who  have  dealt  with  the  agent  as  such,  and  also  to 
all  who  because  of  the  previous  existence  of  the  agency  are  likely 
to  be  deceived  even  though  they  have  had  no  previous  de^- 
ings  with  him.  As  it  is  impossible  to  give  actual  notice  to  every 
one  of  the  latter  class,  a  general  notice  by  pubhcation  is  suflS- 
cient.  But  as  those  who  have  had  previous  dealii^  with  the 
agent,  direct  notice  is  necessary."  An  ^ency  may  also  be  ter- 
minated by  death  either  of  the  principal  or  of  the  agent,  and  it 
seems  that  death  of  the  principal  even  though  unknown  to  the 
agent  or  to  the  person  with  whom  he  deals,  revokes  the  trait's 
power."  But  the  hardship  of  this  rule  has  led  to  decisioi^  by 
several  courts  that  unless  the  act  in  question  had  to  be  done  in 
the  principal's  name,  notice  of  the  principal's  death  is  nec- 
essary." Insanity  of  the  principal  effects  a  revocation  of  the 
agent's  powers  but  not  imtil  notice.*"  Bankruptcy  of  the  prin- 
cipal also  terminates  the  agency,*'  fokd  it  seems  irrespective  of 


Fellows  V.  Hartford  Ac.  Steamboat 
Co.,  38  Conn.  197;  WatU p.  Kavanagh, 
36  Vt.  34, 

"  Tbeae  rulea  are  the  game  aa  those 
which  Korern  the  dissolutioa  of  a 
partnerehip.  See  Wri^t  v.  Uerrick, 
128  Mass.  240;  ClaSin  d.  Lenheim,  66 
N.  Y.  301. 

"BJades  V.  Piree,  fl  B.  A  C.  167; 
Smout  D.  Ilbery,  10  M.  &  W.  I; 
In  re  Orieatal  Bank  Corp.,  28  Ch.  D. 
634,  640;  Long  v.  Thayer,  150  U.  S. 
520,  37  L.  Ed.  U67;  14  8.  Ct.  189; 
McClaskey  v.  Barr,  60  Fed.  712,  714; 
Ferris  v.  Irving,  28  Cal.  645;  Travers 
V.  Crane,  15  Cal.  12;  Lewis  v.  Kerr,  17 
la.  73;  Harper  v.  Little,  2  Me.  14,  II 
Am.  Deo.  26;  Marlett  v.  Jackman,  3 
Allen,  287;  Clayton  v,  Meirett,  62 
Miss.  363;  Weber  v.  Bridgman,  113 
N.  Y.  600,  21  N.  E.  985;  Farmer's  L. 
&  T.  Co.  V.  Wilson,  139  N.  Y.  284,  34 
N.  E.  784,  36  Am.  St.  Rep.  696;  Fifl- 
cher  V.  Schram,  173  N.  Y.  App.  D.  147, 
159  N.  Y.  S.  496;  Bunch  v.  Dunning, 
106  S.  C.  300, 91  S.  E.  331;  Rigs  v.  Cage, 


2  Humph.  350, 37  Am.  Dec.  559;  Cleve- 
luid  V.  Williams,  29  Tex.  204,  94  Am. 
Dec.  274;  Davis  v.  Windsor  Bank,  46 
Vt.  728;  Larson  v.  Anderson,  97  Wash. 
484,  166  Pac.  774.  Cf.  Moore  v.  Hall, 
48  Mich.  143,  11  N.  W.  844. 

"  Dick  I..  Page,  17  Mo.  234,  57  Am. 
Dec.  267;  Deweeee  s.  MufF,  67  Neb. 
17,  77  N.  W.  361,  42  L.  R.  A.  789,  73 
Am.  St.  R^.  488;  Ish  v.  Crane,  13  Oh. 
St.  574,  «.  c.  S  Oh.  St.  520;  Caasidy  v. 
McEeniie,  4  W.  &  S.  282,  39  Am.  Dee. 
76.  See  alao  Garrett  p.  Tmbue,  82  Ala. 
227,  3  So.  149.  Statutes  to  this  effect 
either  covering  agencies  generally,  or 
certain  specified  agencies,  have  been 
passed  in  some  jurisdictions.  Powers 
of  Atty  Act  of  1882,  {3  (England). 
Such  is  the  rule  in  Porto  Rico.  Santiago 
P.  Roses,  242  Fed.  209,  155  C.  C.  A.  49. 

"Matthiesen,  etc.,Co.ij.  McMahon'a 
Adm'r,  38  N.  J.  L.  536;  Hill  v.  Day, 
34  N.  J.  Eq.  150,  157;  Davis  d.  Lane, 
10  N.  H.  156;  Merritt  c.  Merritt,  43 
N.  Y.  App.  Div.  68,  59  N.  Y.  S.  367. 

"  Minett  v.  Forrester,  4  Taunt.  641; 
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notice.^*  Bankruptcy  of  the  ^ent  has  a  similar  efifect,'*  unless 
the  agency  was  of  a  somewhat  formal  character  not  requiring 
bufiiness  confidence.'*  The  appointment  of  a  receiver  for  the 
principal's  properly  is  distinguished  from  bankruptcy,  and 
takes  effect  only  on  notice.^'  Marriage  at  conunon  law,  as  it 
deprived  a  woman  of  contractual  capacity,"  revoked  her  power 
of  attorney,  and  even  though  a  third  person  who  dealt  with  the 
general  agent  of  a  woman  prior  to  her  marriage,  continued  to 
do  so  subsequently,  in  ignorance  thereof,  she  would  not  be 
bound.  ^^  How  far  the  law  in  this  respect  has  been  changed 
depends  on  local  statutes."*  Even  where  married  women  are 
given  full  contractual  capacity,  marriage  would  revoke  a  power 
which  related  to  property  the  rights  in  which  became  affected 
Iqr  the  marriage  relation.*'  Finally,  war  between  the  country 
of  the  principal  and  that  of  the  agent  ends  the  relation  between 
them,  except  as  to  matters  which  do  not  require  commercial 
intercourse  or  the  sending  of  property  to  a  bell^erent." 

§  280.  When  an  agent's  authority  is  irrevocable. 

Wben  the  power  of  an  agent  is  coupled  with  an  interest  it 
is  irrevocable.  The  meaning  of  the  words  "coupled  with  an 
interest "  has  not  been  very  accurately  defined.  They  certainly 
mean  something  more  than  a  contract  on  the  part  of  the  prin- 
cipal tibat  the  agency  shall  not  be  revoked.  In  spite  of  such  a 
contract,  an  agency  may  be  revoked  though  a  principal  will 
thereupon  become  Uable  for  damages.''    There  must  be  an 

Fulter  v.  Emenon,  7  Cuah.  203;  Wil-  *>  See    Chandey    v.    WiDetanley,    5 

Bon  E>.  HarriB,  21  Mont.  374,  54  Fac.  46;  East,  266. 

ESwdl  t>.  Coon  (N.  J.  L.),  46  AU.  580.  "See  tvpra,  (269;  also  Wambole  o. 

"&porte8DowbtiU,L.R.7Ch.634,  Foote,  2  Dak.  1,  2  N.  W.  239. 

548;  In  re  Oriental  Bank  Corp.,  28  "Brown  o.  Miller,  46  Mo.  App.  1; 

Cb.  D.  634,  640.  Henderaon    v.    Ford,    48    Tex.    627; 

"  Hudson  c  Granger,  fi  B.  &  Aid.  27;  compare  Joeeph  v.  Fiaber,  122  Ind.  399, 

Audenried  v.  Bettetey,  8  Allen,  302;  23  N.  E.  856. 

Cuahman  v.  8aaw,  186  Maaa.  169,  71  "See  Insurance  Co.  v.   Davis,  96 

N.  E.  529.  U.  a  425,  24  L.  Ed.  453;  WiUiama  v. 

**  Hudson  0.  Granger,  6  B.  &  Aid.  Paine,  169  U.  S.  55,  74, 42  L.  Ed.  658, 

27.  18  8.  Ct.  279. 

**  7n  re  Oriental  Bank  Corp.,  28  Ch.  "Davis  v.  Cotton  States  L.   Ins. 

T>.  634,  640.  Co.,  232  Fed.  343,  146  C.  C.  A.  391; 

"Seewimi,  S265.  Coney  v.  Sanders,  28  Ga.  511;  Feldmon 


mtwesi  m  property  to  wmcn  ine  agency  le  HuDservieni,  as  wnen 
the  agency  is  intended  to  enable  the  person  to  whom  it  is 
given  to  collect  property  or  realize  its  value.'*  The  interest 
which  the  agent  would  derive  from  compoisation  for  his 
services  as  agent,  even  though  this  compensation  is  to  be  paid 
out  of  property  to  which  the  agency  relates,  is  not  a  sufficient 
interest  within  the  meaning  of  the  rule." 

§  281.  Cimtracts  made  by  an  agent  in  his  prindpal's  nam« 
are  contracts  of  the  prindpaL 

If  an  f^ent  is  acting  within  the  scope  of  his  actual  or  appar- 
ent authority,  and  purports  to  enter  into  a  contract  on  behalf 
of  the  principal  it  is  fundamental  that  the  contract  is  that  of 
the  principal  and  all  rights  and  obligations  under  it  belong 
to  hhn.  The  agent  can  neither  enforce  it,  nor  is  he  bound  by 
it.**  In  informal  contracts  it  is  sometimes  a  difficult  question 
of  fact  to  determine  whether  the  agent  did  contract  on  his  own 
behfdf  or  on  behalf  of  his  principal.  In  any  case  the  question 
is  one  of  fact.  The  inquiry  must  be  made,  to  whom  was  the 
third  person  justified  in  giving  credit?**    If  the  name  of  the 

V.  Wear-U-WeU  Shoe  Co.,  191  Mich. 
73,  157  N.  W.  395j  qf.  Terwilliger  v. 
Ontario,  etc.,  R.  Co.,  149  N.  Y.  86,  94, 
43  N.  E.  432. 

"SAlei^  E>.  Atkiiuioii,  6  M.  &  W. 
670;  Hunt  e.  Bousmaiuere,  8  Wheat. 
174,  5  L.  £d.  £89;  Taylor  c  Burns,  203 
U.  S.  120,  51  L.  Ed.  116,  27  Sup.  Ct. 
40;  Chambere  d.  Seay,  73  Ala.  372; 
Ban-  V.  Sdinxder,  32  CaJ.  009;  Bonney 
V.  Smith,  17  111.  531;  Smith  c.  Dare, 
89  Md.  47,  42  Atl.  909;  I^ngdon  v. 
LangdoD,  4  Gray,  186;  Oatmon  ii. 
Watroiw,  120  N.  Y.  App.  Div.  66, 
105  N.  Y.  S.  174;  Wainwright  f. 
Massenburg,  129  N.  C.  46, 39  8.  E.  725; 
Biscketone  v.  Buttermoic,  53  Pa.  266. 

•■  Missouri  V.  Walker,  126  U.  S.  339, 
31  L.  Ed.  769,  8  S.  a.  929;  Chambers 
p.  Seay,  73  Ala.  372;  Flanagan  v. 
Brown,  70  Gal.  254,  11  Pac.  706;  Gil- 
bert V.  Hoknea,  64  111.  548,  550;  An- 
drews V.  Travelers'  Ins.  Co.,  24  Ky.  L. 
Rep.  844,  70  S.  W,  43;  Merry  v.  Lynch, 


68  Me.  94;  Kolb  v.  J.  E.  Bennett  LEind 
Co.,  74  Miss.  567,  21  So.  233;  Elwell 
If.  Coon  (N.  J.),  46  Atl.  580;  SimpeoD 
r.  Carson,  U  Or.  361,  8  Pac.  325;  Hart- 
ley's Appeal,  53  Pa.  212,  91  Am.  Dec 
207. 

"  Owen  V.  Gooch,  2  E^.  567;  Green 
V.  Kopke,  18  C.  B.  S49;  Sampsoa  ■>. 
fbx,  109  Ala.  662,  19  So.  896,  55  Am. 
St.  R«p.  960;  Seebeiger  v.  McCormick, 
1^  m.  404,  53  N.  E.  340;  ThUmany 
V.  Iowa  Paper  Bag  Co.,  108  Iowa,  357, 
79  N.  W.  261,  75  Am.  St.  Rep.  259; 
Maury  v.  Ranger,  38  La.  Ann.  435, 
68  Am.  Rep.  197;  Southard  v.  Sturte- 
vant,  109  Mass.  390;  Goodenough  v. 
Thayer,  132  Mass.  152;  Huffman  e. 
Newman,  55  Neb.  713,  76  N.  W.  409; 
Sleeper  v.  Weymouth,  26  N.  H.  34; 
American  Nat.  Bank  v.  Wheelock,  82 
N.  Y.  118. 

"  Thomson  e.  Davenport,  9  B.  &  C. 
78;  Calder  o.  Dobell.  L.  R.  8  C.  P.  486; 
Usher  V.  Waddingham,  62  Conn.  412, 
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I»iiicipal  is  disclosed,  the  preeumptdon  is  stroi^  of  an  intention 
to  contract  on  behalf  of  the  principal,  and  not  of  the  agent.** 
An  exception  to  the  general  rule  is  made  in  Ei^land  in  case  of 
a  fordgn  principal.  Even  though  the  name  of  the  principal  is 
disclosed  in  such  a  case,  it  is  presumed  that  the  credit  of  the 
agent  was  rehed  upon.*^  The  T^^glifth  rule  has  been  adopted 
to  some  extent  in  the  United  States.**  The  different  States 
of  the  Union  are  not,  however,  fordgn  to  each  other  within 
the  meaning  of  the  rule.** 

Other  authorities  treat  the  question  as  one  of  fact  whether 
credit  was  given  to  the  agent  or  to  the  principal,  even  thoi^ 
the  principal  is  foreign.^  All  the  rules  stated  in  this  section 
are  but  rules  of  presumption.  It  is  possible  for  the  agent  to 
bind  himself  ^ther  as  a  joint  obUgor  with  his  principal  ^'  or  by 
a  separate  several  obhgation.^'  It  is  also  possible  that  the 
agent's  obl^ation  shall  by  agreement  be  the  sole  obhgation, 
though  the  name  of  the  principal  is  disclosed/* 

Covell  0.  Hart,  14 


26  AU.  638;  Gunt  e.  Burlingttm  Open 
House  Co.,  74  Iowa,  4£7, 38  N.  W.  168; 
SuDonda  «.  Heard,  23  Pick.  120,  34 
Am.  Dec.  41;  Kelly  t>.  lliuer,  102  Mo. 
S22,  16  S.  W.  e2. 

"HiggiiMi..  Senior,  8  M.  A  W.  834; 
Whitney  ir.  Wyman,  101  U.  S.  392, 
25  L.  Ed.  1060;  Great  Lakes  Coal  Ac. 
Co.  D.  Seitber  Tnuieit  Co.,  220  Fed. 
28, 136  C.  C.  A.  110;  Andereon  v.  Tim- 
balake,  114  Ala.  377,  22  So.  431,  62 
Am.  St.  Rep.  106;  Hall  v.  Crandall,  29 
Cal.  667,  89  Am.  Dec.  U;  Thilmany  t>. 
Iowa  Paper  Bag  Co.,  108  la.  367,  360, 
79  N.  W.  261,  76  Am.  St.  Rep.  269; 
Steamship  Bulgarian  Co.  r.  Machanta ' 
Deep.  Tranap.  Co.,  135  Mass.  421 ;  Dart 
p.  E^Mign,  47  N.  Y.  819;  Commercial 
Bank  d.  Waters,  45  N.  Y.  App.  Div.  441, 
60  N.  Y.  S.  981;  Jonea  t>.  Gould,  123  N. 
Y.  App.  Div.  236,  108  N.  Y.  8.  31; 
Clarke  v.  Watt,  83  N.  Y.  Mite.  404, 146 
N.  Y.  S.  146;  Bailey  e.  Galbreath,  100 
Tom.  S09,  601,  47  S.  W.  84;  Richmond 
Union  Pas.  Ry.  Co.  v.  New  York,  etc., 
Ry.  Co.,  96  Va.  386,  28  S.  E.  673. 
Tliis  principle  is  applicable  to  contracts 
made  by  an  attomey-at-law,  whose 


client  ia  disclosed. 
Hun,  262. 

"  Armstrong  v.  Stokea,  L.  R.  7  Q.  B. 
698;  Button  v.  BuUocb,  L.  R  9  Q.  B. 
672;  Wibon  v.  Do  Zulueta,  14  Q.  B. 
405,  414.  Cf.  Brandt  v.  Morris,  [1917) 
2  K.  B.  784. 

"Vawter  v.  Baker,  23  Ind.  63;  Mo- 
Keniie  v.  Kevins,  22  Me.  138,  38  Am. 
Dec,  291 ;  Rogera  v.  March,  33  Me.  106; 
Hochster  v.  Banich,  5  Daly,  440;  /n  Tt 
MOTiok's  £^t.,  5W.&S.  9. 

**  Vawtero.  Baker,  23  Ind.  63;  R(%ers 
s.  March,  33  Me.  106;  Barbara  e.  Bell, 
112N.  C.  131,  18  8.  E.  903, 

"  Maury  v.  Ranger,  38  Ia.  Ann.  489, 
68  Am,  Rep.  197;  Bray  e.  Ketlell,  1 
Allen,  80;  Kaulback  p,  Churchill,  59 
N,  H,  296;  Kirkpatrick  v.  Stainer,  22 
Wend.  244;  Taintor  p.  Prendergast,  3 
Hill,  72,  38  Am.  Dec.  618;  Whalen  p. 
SaundETB,   90  Vt.  393,  98  Atl.  901. 

"  Tew  V.  Wolfsobn,  174  N.  Y.  272, 
278,  66  N.  E.  934, 

"  Elbinger  Actien-Geedbchsf  t  v. 
Claye,  L,  R,  8  Q,  B.  313. 

"  Paterson  v,  Gandasequi,  16  East, 
62;  Addison  v.  Gandasequi,  4  Taunt 
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§  282.  Agent's  liability  when  the  principal  though  disclosed 
is  not  bound. 
In  some  cases  even  though  both  parties  attempted  to  bind 
a  discloBed  principal,  th^  fail  to  do  so  because  the  principal 
had  no  capacity  to  contract,  or  was  non-existent  at  ^e  time. 
On  generaJ  principles  of  contract  the  fact  that  the  principal 
is  not  bound,  would  not  afford  ground  for  holding  the  agent 
bound  by  the  terms  of  the  proposed  contract  if  it  were  clear 
that  no  bai^ain  with  him  was  intended;  but  it  must  be  supposed 
generally  that  the  parties  intended  to  make  a  binding  contract, 
and  if  they  knew  that  none  was  possible  with  the  principal  be- 
cause, for  instance,  it  was  a  corporation  not  yet  formed  or  be- 
cause of  its  non-existence  or  lack  of  capacity,  it  is  often  a  fwr 
inference  that  a  contract  with  the  agent  was  contemplated. 
This  inference  of  fact  is  the  basis  of  a  presumption  sometimes 
too  strongly  stated,  that  the  agent  is  bound  in  such  a  case.^* 
If,  however,  circumstances  make  it  clear  that  the  parties,  under- 
standing the  facts,  had  no  intention  that  the  agent  should  be 
hable,  he  will  not  be.^*  The  agent  has  similarly  been  held  in 
some  cases  bound  personally  where  he  contracts  on  behalf  of  a 
disclosed  principal  without  authority;"  but  if  on  a  fair  con- 

574;  Worthinghm  n.  Cowlra,  112  Mbsi.  256;  Timkoi  if.  TallmwlKe,  54  N.  J.  L. 

30.    In  DeRemer  o.  Brown,  165  N.  Y.  117,  120,  23  Atl.  996;  Lagrone  v.  Tim- 

410,  417,  59  N.  E.  129,  the  court  s^d:  menmn,  46  S.  C.  372,  24  S.  E.  290; 

"It  is  competent  for  an  agent,  although  Winona  Lumber  Co.  u.  Church,  6  S. 

fully  authorked  to  bind  hia  principal,  Dak.  498,  62  N.  W.  107. 
to  pledge  his  own  pMsonal  lesponsi-  "  Holt  c.  Winfield  Bank,  25  Fed.  812, 

bility  instead.    Such  a  peisinal  under-  814;  Abeles  u.  Cochran,  22  Kan.  405, 

taking  is  not  necessarily  inconsistent  410,  31  Am.  Bep.  104;  Mercbanta  & 

with  bia  character  as  an  agent,  and  Planters'  Co.  c.  Streuby,  91  Miss.  211, 

when  he  has  ao  bound  himself  he  will  44  So.  791,   124  Am.  St.  Rep.  651; 

be  held  hable."  Grafton  Nat.  Bank  p.  Wing,  172  Man. 

"  Doubleday  v.   Muskett,   7  Bing.  B13,  52  N.  E.  1067,  43  L.  R.  A.  831, 

110;Kehiert>.Baxter,  L.R.2C.P.  174,  70  Am.  St.  Rep.  303;  Codding  n.  Mun- 

183;  Johnston  d.  AUJs,  71  Conn.  207,  son,  52  Neb.  580,  72  N.  W.  846,  66 

215,  41  Atl.  816;  Ryeraon  v.  Shaw,  277  Am.  St.  Rep.  524;  Mia  v.  Stone,  21 

Rl.  524,  115  N.  E.  660;  Lewia  v.  Tilton,  N.  Men.  730,  158  Pac.  480;  EhreU  v. 

64  la.  220,  19  N.  W.  911,  63  Am.  Rep.  Tatum,  6  Tex.  Civ.  App.  397,  402,  24 

436;  Hastings  v.  Lorering,  2  Pick.  214,  S.  W.  71. 

13  Am.  Dec.  420;  Heath  v.  Goslin,  80  "  Reeb  ir.  Bronson,   196  RL  App. 

Mo.  310,  60  Am.  Rep.  605;  Leam  v.  518;  Richie  o.  Ban,  15  Ia.  Ann.  668; 

Upatill,  52  Neb.  271,  72  N.  W,  213;  Weare  v.  Gove,  44  N.  H.  196;  Cdhna 

Booth  cub.  Wonderly,  36  N.  J.  L.  260,  ■>.  Alien,  12  Wend.  356,  27  Am.  Dec. 


§  283  CONTBACTB  OF  AGENTS  AND  FIDITCIABIES  541 

struction  of  the  contract  it  appears  that  the  inteot  was  to 
bind  the  principal  only,  according  to  the  better  view  the 
agent  ia  liable  not  on  the  contract,"  but  <m  an  implied 
warranty  of  his  authority  based  on  his  representation  of 
authority.™ 

Fraud  on  the  part  of  the  agent  is  not  essential  to  such  lia- 
bility,^ but  if  he  fully  discloeee  the  facts  on  which  his  assump- 
tion of  authority  is  based,  he  will  not  be  a  warrantor.'"  And  in 
order  to  hold  the  ^ent,  the  contract  must  have  been  one  upon 
which  the  principal  would  have  been  liable  had  the  agent  been 
authorized."' 

§  283.  Different  situatioiu  where  the  principal  is  undisclosed. 

Frequently  one  who  is  in  fact  an  agent  enters  into  a  contract 
without  naming  his  principal.  He  may  either  fail  entirely  to 
disclose  tiiat  he  is  an  agent,  or  he  may  disclose  that  he  is  an 
^ent,  but  f^  to  name  his  principal.  These  two  situations 
are  often  referred  to  indiscriminately  as  presenting  questions 
(tf  undisclosed  principal.  But  though  the  law  governing  the 
two  situations  is  in  the  main  similar,  the  difference  between 
them  is  not  unimportant  and  should  be  observed.  Moreover, 
where  the  agent  discloses  at  the  time  of  the  bai^ain  that  he 
is  an  agent,  the  facts  to  which  appropriate  rules  of  law  are  to 
be  applied  are  leas  troublesome  to  determine  than  where  no 
agency  is  disclosed.   In  the  latter  case  the  agent's  state  of  mind 

130;  Coffman  tr.  Harrison,  24  Mo.  624;  McCormick,  ITS  lU.  404,  S3  N.  E.  340; 

Clark  t>.  Foster,  8  Vt.  98,  102.  Bartlett  v.  Tucker,  104  Mass.  336,  Q 

"  Hall  B.  Crandall,  29  Cal.  667,  89  Am.  fiep.  240;  Mewland  Hotel  Co.  v. 

Am.  Dec.  ft4;  Sraiter  o.  Monroe,  77  Lowe  Furniture  Co.,  73  Mo.  Aj^.  135, 

Cal.    347,    19  Pac.   580;  Johnson   o.  138;  Sorenson  v.  Kriba,  82  Oreg.  130, 

South,  21  Coon.  627;  Craft  Refrig.  161  Pac.  405;  Krceger  o.  Fitcairn,  101 

Mach.  Co.  p.  Quinnipisc  Brewing  Co.,  Pa.  311,  47  Am.  Rep.  718;  McCurdy 

63  Conn.  551,  664,  29  Atl.  76,  25  L.  R.  v.  Rogera,  21  Wis.  197,  91  Am.  Dec. 

A  866;  Dunc&n  v.  Nike,  32  lU.  632,  83  468. 

Am.  Dec,  293;  Hancock  v.  Yunker,  S3  "  See  caaea  in  the  preceding  note. 

HL  206;  Newman  P.  Sylvester,  42  Ind.  "Ware  i>.    Morgan,    67  Ala.   461; 

108;  McCurdy  tr.  Rogere,  21  Wig.  197,  Newman  v.  Sylvester,  42    Ind.    106; 

91  Am.  Dec.  468.  Michael  v.  Jonee,  84  Mo.  678;  Nemiand 

"CoUen  B.  Wright,  7  E.  &  B.  301,  8  Hotel  Co.  v.  Lowe  Furniture  Co.,  73 

E.  &  B.  647;  Starkey  v.  Bank  of  Eng-  Mo.  App.  135,  139;  Hall  i;.  Lauderdale, 

knd,    119031    A.    C.    114;    O'Rear   v.  46  N.  Y.  70. 

Walker  (Ala.),  76  So.  363;  Seeberger  e.  •'  Dunn  v.  Porker,  52  N.  Y.  494. 
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when  he  entere  into  the  transaction  alone  determines  whether 
he  is  acting  on  his  own  account  or  for  a  principal.^' 

§  284.  Rights  and  liabilities  of  tiie  agent  where  &e  ageiiC7  is 
undisclosed. 

If  it  is  not  disclosed  that  the  ag^t  is  acting  as  auch  it  is 
evident  tliat  the  person  dealing  with  him  must  necessarily 
have  supposed  he  was  a  principal  and  as  apparent  not  actual 
mutual  assent  is  effective  in  tiie  formation  of  contracts,  can 
continue  to  hold  him  liable  as  principal  after  discovery  of  the 
agency.**  The  right  of  the  agent  to  sue  is  equally  clear,  for 
the  person  with  whom  he  dealt  certainly  promised  the  agent 
as  a  principal;  and  the  cases  universally  admit  the  agent's 
right  to  sue.^  "Indeed  such  an  agent,  having  made  himself 
personally  liable,  may  enforce  the  contract  thou^  the  prin- 
cipal has  renounced  it. "  '' 

§  286.  Rights  and  liabilities  of  an  agent  who  discloses  his 
agency  but  does  not  name  his  principaL 

It  is  not  infrequently  laid  down  broadly  that  if  an  agent  dis- 

•>  Jefferds  v.  Alvoid,  151  Man.  M,  v.  Bond,  5  B.  &  Ad.  389,  393;  Dutton 

23  N.  E.  734;  Brtea  v.  Aaron,  227  v.  Manh,  L.  R  8  Q.  B.  361;  Albany, 

Mass.  96,  116  N.  £.  392.  etc.,  Co.  v.  Lunberg,  121  U.  S.  451, 

M  Brent  v.  Miller,  81  Ala,  309,  8  So.  7  S.  Ct.  958,  30  L.  Ed.  982;  Rowe  v. 

219;  Murphy  v.  Helmrick,  66  Cal.  69,  Rand,  111  Ind.  206,  12  N.  E.  377; 

4  Pac.  958;  Pierce  v.  Johnson,  34  Conn.  Blanchard  e>.  Page,  8  Cray,  281;  Ca\- 

274;  Gwnrd  v.  Moody,  48  Ga.  96;  bum  v.  FhiUips,  13  Gray,  64;  Ludwig 

Bickford  v.  First  Nat.  Bank,  42  HL  v.  Gilleapie,  105  N.  Y.  653,  11  N.  E. 

238,  89  Am.  Dec  436;  Nudelman  v.  835.     In   HoUiston   v.  Ernston,    124 

Haffenbe^  199  HI.  App.  463;  Nixon  Minn.  49,  144  N.  W.  415,  an  agent  who 

0.   Downey,   49  la.    166;   Bartlett  u.  waa  the  grantee  under  a  bill  of  sale  of  a 

Raymond,  139  Mass.  275,  30  N.  E.  91;  busineaa,  which  bound  the  sell^  not  to 

McCIellan   if.    Parker,    27    Mo.    162;  engage  in  the  same  bumnees  in  a  certain 

BaltKn  V.  Nicolay,  53  N.  Y.  467,  470;  city,  was  allowed  to  enforce  the  promise 

Cobb  V.  Knapp,  71  N.  Y.  348,  27  Am.  by  injunction,  though  he  purchased  the 

Rep.  51;  Wanamaker  v.  Toole,    179  business  for  an  undisclosed  principal  and 

N.  V.  App.  D.  77,  166  N.  Y.  S.  112;  his  only  iDtereet  was  under  a  contract  of 

Deming  Inveetanent  Co.  v.  McGrady  his  tMincipoI  to  etnfday  him  if  he  made 

(Okl.),  157  Pac.  734;  Beymer  o.  Bonaall,  the  purclwae. 

79  Pa.  298;  Robinson  o.  Wallace,  65  "Kelly  Asphalt  Block  Co.  v.  Bar> 

Pa.  Super.  S4;  Bulton  v.  Winsktw,  53  ber  Paving  Co.,  211  N.  Y.  68,    105 

Vt.  430.  N.  E.    88,    L,    R.    A.    1915  C,   256, 

■*  Joseidi  t>.   Enoit,   3  Camp.  320;  citing  Short  v.  Spodmian,  2  B.  A  Ad. 

Gardiner  v.  Davis,  2  C.  &  P.  49;  Sims  062. 
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closefi  the  fact  that  he  ia  an  ^ent,  but  not  the  name  of  bis 
principal,  he  is  personally  liable.^  This,  however,  cannot  be 
literally  true.  It  must  everywhere  be  possible  by  lai^;uage 
clearly  indicating  tliat  the  ^;ent  intends  to  assume  no  liability, 
and  that  all  t^te  and  liabilities  are  to  be  those  of  an  un- 
named principal,  to  produce  the  desired  result.  There  can  be 
no  policy  of  the  law  forbidding  a  person  who  deals  with  an  agent 
assenting  to  such  a  bargain,  foolish  thou^  it  may  be,  if  he 
wishes  to  do  so.  But  in  the  absence  of  clear  expression  to  the 
contrary,  it  is  a  fair  presumption  that  he  does  not  wish  to  do  so, 
and  the  law  is  clear  that  the  mere  fact  that  the  agency,  but  not 
the  principal,  is  disclosed  will  not  free  an  agent  from  personal 
liability  as  &  contractor."  Thus  in  a  written  contract,  if  one  de- 
scribing himself  as  "A,  agent"  or  "A,  broker  "  enters  into  an 
agreement,  the  contract  is  binding  on  him  personally;  ^  these 
words  being  r^arded  as  merely  deacriptio  persona.^  In  the 
Umted  States  even  though  the  language  of  the  contract  in- 
dicates that  the  tLgjemi  was  acting  on  behalf  of  an  imknown 
principal,  and  not  for  himself,  the  same  result  has  generally 
been  reached;  *<>  yet  it  may  be  supposed  that  if  a  disclaimer  of 
liability  on  the  part  of  the  agent  were  assented  to  by  the  other 


■*  See   caaee  in  the  following  two 

"Nedy  V.  State,  60  Ark.  66,  28 
a  W.  800,  27  L.  R.  A.  503,  46  Am.  St. 
Bep.  148;  McDonald  r.  Bond,  195 
m.  122,  62  N.  £.  881;  Pu^  v.  Moore, 
44  Ia.  Ann.  209,  10  So.  710;  Welch 
Goodwin,  123  Moss.  71,  26  Am.  Rep. 
24;  Ginn  v.  Almy,  212  Maaa.  486,  604, 
99  N.  K.  276;  LandyskowBki  v.  Lark, 
108  Mich.  SOO,  66  N.  W.  371;  Brown 
Ames,  SO  Minn.  476,  61  N.  W.  448; 
Knapp  e.  Simon,  96  N.  Y.  284;  Arger- 
nnger  v.  MacNaugbton,  114  N.  Y.  S36, 
21  N.  E.  1022,  II  Am.  St.  Rep.  687; 
DeRonv  o.  Brown,  165  N.  Y.  410,  419, 
69  N.  E.  129;  Meyer  v.  Redmond,  206 
N.  Y.  478,  98  N.  E.  906,  affirming 
141  N.  Y.  App.  Div.  123,  125  N.  Y.  S. 
lOSH;  Powere  v.  McLean,  14  N.  T 
App.  Div.  92,  43  N.  Y.  S.  477;  Good 
Rumaey,  50  N.  Y.   App.   Div.   28 


63  N.  Y.  S.  981;  Beebe  o.  Worth,  146 
N.  Y.  S.  146;  Sloan  Corp  r.  linton, 
280  Fa.  669,  103  Atl.  1011;  Long  t>. 
McKisaiek,  £0  S.  C.  218,  27  S.  K  686; 
Morris  v.  Clifton  Forge  Groowy  Co., 
46  W.  Vft.  197,  32  S.  E,  997  (statu- 
toiy). 

"Hutchison  v.  Eaton,  13  Q.  B.  D. 
861. 

■•  See  infra,  {  296. 

"Neely  v.  State,  60  Ark.  66,  28 
S.  W.  800,  27  L.  R.  A,  603,  48  Am.  St. 
Rep.  148  (oral  contract);  Brown  v. 
Amee,  69  Minn.  476,  61  N.  W.  448 
(oral  oontract);  Beebe  v.  Worth,  140 
N.  V.  S.  146  (written  oontract);  Long 
p.  McKiwick,  60  S.  C.  218, 27  S.  E.  636 
(oral  contract);  (^.  RodliS  v.  Dallinger, 
141  Ma».  1,  4  N.  E.  805,  66'Am.  Rep. 
439,  stated  at  the  end  of  tbia  eeotion, 
and  see  ir^ra,  i  577. 
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party,  the  expressed  intention  would  be  made  effectual.  The 
imposition  of  liability  on  the  i^ent  where  he  has  stated  plainly 
that  he  is  contracting  on  behalf  of  an  unnamed  principal,  can 
certainly  not  be  defended  on  ordinary  principles  of  contract, 
and  if  supported,  must  be  based  on  requirementa  of  policy.  In 
England  the  rule  is  less  artificial  than  in  the  United  States. 
If  an  agent  contracts  merely  as  such  he  is  not  liable  powinally, 
even  if  he  does  not  name  his  principal;*'  thoi^  proof  of  a 


"In  noet  V.  Murton,  L.  R.  7  Q.  B. 
126,  Cockburn,  C.  J.,  after  approving 
Fau-Iie  i>.  Fenton,  L.  R.  6  Ex.  169, 
said:  "I  am  of  opinioa  that  the  same 
pTiDci[rfe  would  apply  where  the  prin- 
cipal is  not  named,  aa  long  ae  it  ap- 
pears on  the  face  of  the  contract  that 
the  broker  la  oontracting,  aa  broker  for 
a  principal,  and  not  for  himself  as  prin- 
cipal; and  in  that  case,  also,  the  broker 
would  not  be  liable  on  the  ooatisct, 
if  the  principal  failed  to  fulfil  his  oon- 
tract."  The  agent  waa,  however,  held 
liable  by  virtue  of  a  custom.  So  in 
Rke  P.  Ongley,  18  Q.  B.  D.  708,  where 
a  broker  sold  goods  "for  and  on  ac- 
count of  owner"  but  did  not  name  the 
owner,  the  ^rat  was  held  liable  be- 
cause of  a  custom  of  trade  that  if  the 
name  of  the  owner  was  not  given  in  the 
buyer  had  the  ri^t  to  treat  the  broker 
as  principal,  but  Lord  Esher  sajd: 
"In  this  caae  the  defendants  Ithe  bro- 
keral  are  clearly  not  liable  upon  the 
oontract  itself;  they  were  selling  as 
agents  for  an  owner,  and,  in  the  ab- 
sence of  trade  usage  no  liability  would 
attach  to  them."  See  also  Miller  v. 
Smith  &  Tyrer,  Ltd.,  [1917]  2  K.  B.  141. 
In  Cooper  v.  Gardiner,  2  N.  S.  Wales 
St.  Rep.  67,  77,  the  court  said:  "There 
is  abundant  authority  to  show  that 
signing  his  name  with  the  word  'bro- 
kn'  added  is  not  sufficient  to  indi- 
cate that  be  was  contracting  as  agent 
for  another  person.  The  word  'bro- 
ker' is  simply  a  description,  and  in  no 
way  indicates  that  he  is  contracting  as 
agent.    It  is  obvious  that  brokers  do 


sometimes — as  was  said  in  Oarrett  b. 
Bird  (11  S.  C.  R.  97}— have  shares 
standing  in  their  own  name,  and  con- 
tract as  principals  for  the  sale  c^  them. 
And  even  thou^  they  are  contracting 
on  behalf  of  principals,  yet  they  may 
nevertheless  nnder  themaelves  re- 
sponable.  In  the  case  of  Hul<ihison  v. 
Eaton  (13  Q.  B.  D.  861),  the  defend- 
ant was  aa  agent  and  was  known  to 
have  been  acting  as  an  agent,  but 
ncvcrthdess  he  made  himself  responsi- 
ble by  the  form  of  the  contract  he  had 
signed.  Although  it  is  known  that  a 
p«Bon  is  a  broker  and  that  he  ia  acting 
for  principals,  yet  neverthelees  liability 
may  be  incurred  by  the  oontract  if 
made  in  a  form  which  renders  the 
broker  personally  hable.  In  this  par-- 
ticular  case,  once  admitting  that  the 
word  'broker'  is  a  word  of  descrip- 
tion, what  is  there  on  the  face  of  tJiis 
contract  to  indicate  that  the  broker 
acted  in  such  a  manner  as  to  r^cve 
himself  from  personal  responsibility? 
The  only  other  thing  suggested  is  tlie 
statement  in  the  contract  'commiBHioD 
168.  6<f.'  If  we  could  see  that  that 
statement  was  absolutely  inconsistent 
with  the  fact  that  Gardiner  was  con- 
tracting for  himself,  and  indicated  ab- 
solutely and  beyond  all  question  that 
he  was  not  contracting  as  principal,  but 
contiaoting  for  anoth^  and  not  for 
himself,  then  he  would  not  be  respoita- 
ble;  but  1  am  clearly  of  ojunion  that  it 
does  not  indicate  that  he  was  oontract- 
ing  as  agent.  It  is  quite  clear  that  the 
knowledge  that  the  defondant  is  acting 
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custom  in  a  particular  trade  so  to  regard  him  is  admissible  and 
effectual  to  chai^  him,*'  imless  the  terms  of  the  contract 
clearly  indicate  an  intent  that  the  custom  shall  not  be  appli- 
cable." 

It  seems  to  have  been  assumed  that  if  tiie  agent  was  liable 
on  a  contract  when  his  principal  was  not  disclosed,  it  must 
necesarily  follow  that  he  could  sue  upon  it.  If  the  liability  of 
the  agent  is  imposed  only  when  it  is  found  as  a  fact  that  an 
intention  was  expressed  that  he  should  be  a  party,  this  result 
is  sound;  if,  however,  liability  is  inqrased  on  the  agent  irre- 
spective of  apparent  intention,  because  he  has  failed  to  disclose 
his  principal,  the  conclusion  is  not  a  necessary  one.  Where 
ihe  suit  is  by  the  agent,  there  is  no  ground  either  of  actual 
contract  or  of  imposed  liability  to  urge  against  one  who  has 
expressed  a  willingness  to  contract  only  with  a  described  though 
not  named  principal.  The  reasons  of  policy  do  not  codst  which 
are  apphcable  when  suit  is  against  the  agent.  It  is  generally 
hdd,  however,  that  under  circumstances  where  the  agent  is 
liable  he  may  also  enforce  the  conlxact.**  There  is,  however, 
authority  to  the  contrary.  In  a  Massachusetts  decision  *'  one 
who  purported  to  be  an  agent  had  ^reed  with  the  plaintiff  to 
buy  goods  on  behalf  of  an  alleged  existing  but  tmnamed  prin- 
dpal  and  the  goods  were  delivered  to  the  supposed  agent  who 


as  brtJrar  is  not  euffident  to  relieve  him. 
The  caae  of  Hut«hifloa  c  Eatoa  (13 
Q.  B.  D.  861)  IB  condudve  on  that 
point,  llien  doee  thia  it«m  '  H  com- 
nuBDOn  16t.  6(J.'  cftrry  the  caae  any 
furtbo'T  If  it  be  aaid  that  it  shows  that 
the  toJcer  waa  an  agent,  the  question 
still  renuuna,  was  be  ners'tbelwa  re- 
Eponmble  undn  thia  contnkct?  A  man 
may  have  f^MoIute  knowledge  that  the 
broker  is  a  broker,  and  may  know  that 
be  is  actii^  for  a  principal,  and  never- 
tbdesB  if  a  broker  chooses  to  make 
hitnsdf  re^xmaible  under  the  contract 
he  IB  poBonally  reepoaaible.  It  is  said 
that  a  dedaion  to  this  effect  will  oome 
u  a  shock  to  the  membeiB  of  the  Stock 
Exdiange;  but  if  we  wem  to  decide  to 
the  contrary  we  should  be  running 
counter  to  a  IcHig  oourae  oS  pitia  deci- 


aions.  If  a  broker  wishes  to  relieve 
himself  of  pera^ia]  liability,  he  can  do 
so  by  the  aimple  addition  of  the  words 
in  a  contract  of  this  sort  'sold  on  ac- 
count of  my  principals,'  or  by  signing 
the  contract  'as  broker.'  It  may  seem 
a  v»7  alight  diSerence,  but  apparently 
that  is  the  law." 

*■  See  cases  in  the  preceding  note. 

"Miller  v.  Smith  A  Tytex, 
[I917I  2  K.  B.  141. 

"  Short  p.  Spackman,  2  B  &  Ad.  962; 
United  States  Telegraph  Co.  v.  Gil- 
deraleve,  2»  Md.  232,  96  Am.  Deo.  51S; 
Ludwig  V.  Gillespie,  105  N.  Y.  653,  II 
N.  E.  836.  See  also  Camp  v.  Barber, 
87  Vt.  235,  88  Atl.  812. 

"  RodUft  V.  DaUinger,  141  Mas.  1, 
4  N.  E.  805,  65  Am.  Rep.  439. 
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resold  them  to  the  defendaat,  a  hona  fide  purchaser  for  value 
without  notice,  llie  court  held  that  not  even  a  voidable  title 
passed  to  the  alleged  agent  and  that  the  plaintiff  was  entitled 
to  maintain  replevin.  This  decision  nec^sarily  involves  the 
assumption  that  there  was  no  contract  with  the  alleged  ^;eikt. 
The  court  refused  to  distii^;uish  decisions  in  which  a  principfd 
was  disclosed,"  saying: "  It  was  suggested  that  this  case  differed 
from  the  one  cited,  because  there  the  principal  was  disclosed, 
wha«as  here  he  was  not,  and  that  credit  could  not  be  supposed 
to  have  been  given  to  an  unknown  person.  We  have  nothing 
to  say  as  to  ^e  weight  which  tbis  argument  ought  to  have 
with  a  jiuy,  beyond  observing  that  the  plaintiffs  had  reason 
in  [the  agent's]  representations  for  ^ving  credit  to  the  sup- 
posed principal].  But  there  is  no  rule  of  law  that  makes  it 
impossible  to  contract  with  or  sell  to  an  unknown  but  existing 
party.  And  if  the  jury  find  that  such  a  sale  was  the  only  one 
that  purported  to  be  made,  the  fact  that  it  failed  does  not 
turn  it  into  a  sale  to  the  party  conducting  the  transaction."  "^ 

§  266.  Ri^ts  and  liabilities  of  the  principal  where  the  agency 
is  undisclosed. 
Though  it  was  not  disclosed  at  the  time  of  the  bargain  tiiat 
the  agent  was  acting  for  any  principal,  the  principal  is  never- 
theless liable,'^  if  the  contract  was  not  under  seal  or  in  the  fonn 

"  Caaes  of  this  sort  in  irttich  it  was  Hawkins  p.  Davis,  8  Baxt.  606.    But 

hdd  that  no  title  passed  to  a  bona  fide  if  A   sdls  goods   to   B,    raroneoualy 

pundmser  from  the  supposed  agent  are,  supposing  him  to  be  purchasiiiK   as 

Haixlman  v.  Booth,  I  H.  &  C  803;  ^ent  for  C,  but  irithout  any  re[M«aea- 

Kingaford  v.  Meny,  1  H.  &  N.  603;  tation  or  jHetenoe  being  made  by  B, 

Smith  l^pewriter  Co.  r.  Stidger,  18  that   he   was   buying   as   agent    for 

Col.  App.  26t,  71  Pac.  400;  Alenander  another,  the  Dootitmst  is  valid  and  the 

V.  Swackhamer,  105  Ind.  81,  4  N.  E.  title  to  the  goods  posseB  to  6.    Stod- 

433,'  5  N.  E.  908,  55  Am.  Hep.  180;  daid  v.  Ham,  129  Maw.  383,  37  Am. 

Edmunds  v.  Mncbants'  Tramporta-  Rep.  369.     <y.  Ex  parle  Bamett,   3 

tion  Co.,  13S  Mass.  283;  Rogers  p.  Dut^  Ch.  D.    123.-    And  see  Etkwortfa  p. 

ton,  182  Maw.  187,  65  N.  E.  56;  Hamet  Randall,  78  Iowa,  141,  42  N.  W.  629, 16 

p.  Letcher,  37  Oh.  St.  356,  41  Am.  Rep.  Am.  St.  Rep.  425;  Huffman  ir.  Long,  40 

519;  Henti  v.  Miller,  94  N.  Y.  64.  Minn.  473,  42  N.  W.  355;  Kayton  v. 

See  also  Dean  v.  Yatee,  22  Oh.  St.  388;  Bamett,  116  N.  Y.  625,  23  N.  E.  24. 

Moody  V.  Blake,    117  Mass.    23,    19  i' See  also  School  Sisters  c.  Kuanitt, 

Am.  Rep.  394;  Barker  v.  Dinsmore,  72  125  Md.  323,  93  Atl.  928. 

Pa.  St.  427,  13  Am.  Rt^.  697.     CJ.  "Smethurst  t>.  Mitdidl,  1  E.  &  E. 
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of  a  n^otiable  instrument,''  and  this  is  true  even  though  the 
party  dealing  with  the  agent  expressly  said  he  would  not  entej- 
into  any  bargain  with  the  principal,'  though  the  agent  acted 
in  violation  of  instructions  from  his  principal  (but  within 
the  general  scope  of  his  authority),^  thou^  the  principal 
has  received  no  benefit  under  the  contract,*  and  though  a 
written  memorandum  of  the  contract  is  required  by  the  Statute 
of  Frauds,  and  the  memorandum  made  is  signed  by  the  agent 
without  disclosure  of  his  agency/  Likewise  if  the  agent  pur- 
ports to  be  buying  for  a  named  principal  but  is  in  fact  himself 
the  principal  he  is  liable  as  such.'    Conversely,  the  principal 


S12;  Browning  p.  ProTinctai  In.  Co., 
L.  R.  5  P.  C.  App.  293;  Darrow  e. 
aoTOE  Co.,  57  Fed.  463;  Moore  o.  Sun 
Printing  Co.,  101  Fed.  S91,  41  C.  C.  A. 
506,  affd.,  183  U.  S.  042,  46  L.  Ed.  366, 
22  S.  Ct.  240;  Miasianppi  VftUer 
Const.  Co.  D.  Abekfl,  S7  Art.  374, 
112  S.  W.  SM;  Dashawaf  Amoo.  p. 
Rogen,  79  Ccd.  211,  21  Pac.  742;  Mer- 
ria  p.  Eeoyou,  48  Conn.  3ti  40  Am. 
Sep.  174;  Baldwin  ir.  Oanett,  III  Qa. 
876,  36  S.  E.  966;  Steel»&nith  Gro- 
eery  Co.  t.  Potthast,  109  la.  413,  80 
N.  W.  617;  Jones  p.  Adair,  76  Kans. 
343,  344,  91  Pac.  78;  Ware  v.  Long,  24 
Ey.  L.  Rep.  606,  69  S.  W.  797;  Maxcy 
Mfg.  Co.  r.  Burnham,  80  Me.  638,  36 
Aa  1003;  Tobin  v.  Laridn,  183  Mbsb. 
389,  67  N.  E.  340;  Greenberg  s.  Palm- 
ieri,  71  N.  J.  L.  83,  68  AU.  297;  aty 
Tnal  Co.  v.  American  Brewing  Co.,  174 
N.  Y.  4S6,  67  N.  E.  62;  Hager  v. 
Hennebager,  83  X.  Y.  Misc.  417,  145 
N.  Y.  8.  162;  Thayer  p.  Luoe,  22  Oh. 
St.  62,  7S;  Harper  p.  Tiffin  Natl.  Bank, 
54  Ohio  St  425,  44  N.  E.  97;  Towner 
p.  Lucas'  Ex'r,  13  Gratt.  705,  716; 
Waddin  f.  Sebree,  88  Va.  1012,  14 
8.  E.  840;  Bdt  p.  Waahington  Water 
Power  Co.,  24  Wash.  387,  64  Pac. 
525.    See  also  cases  in  the  following 

**As  to  BUdi  formal  contracts,  see 
v^a,  H  296,  298. 

1  Kayton  V.  Bamett,  116  N.  Y.  626, 


23N.  E.  24.  It  should  be  noticed  that 
in  such  a  case  the  principal  could  not 
ooStXKe  the  contract.  See  ir^Tv,  a. 
10. 

*  Watteou  P.  Fenwiok,  [I893I 1  Q.  B. 
346;  Hubbatd  p.  Tenbrook,  124  Pa. 
291,  16  AU.  817,  2  L.  R.  A.  823,  10 
Am.  St.  Rep,  585.  See  the  comment 
on  UuB  doctrine  by  Professor  Mechem, 

23  Harr.  L.  Kev.  600.  But  if  a  prin- 
cipal supplies  money  for  his  agent  for 
the  purchase  of  goods,  and  the  agent 
retaining  the  funds  buys  goods  on  his 
own  credit,  the  seller  on  discovering 
the  principal  cannot  charge  him. 
PnuUey  v.  Hyland,  37  Fed.  49;  I«ing 
p.  Butler,  37  Hun,  144.  See  also  Bech- 
erer  u.  Asher,  23  Ont  App.  202. 

■Tobin  P.  Larkin,  183  Mass.  380, 
67  N.  E.   340;  Dykera  v.   Townsend, 

24  N.  Y,  57;  Waddill  o.  Sebree,  88  Va. 
1012,   14  S.  E.  849. 

« T^ueman  p.  Loder,  11  A.  &  E.  589, 
504;  Lemed  p.  Johns,  9  Allen,  419; 
Phillips  p.  ComeUua  (Mias.),  28  So.  871; 
Haubelt  p.  Rea  4  Page  Co.,  77  Mo. 
App.  672;  Dyken  v.  Townsend,  24 
N.  Y.  57;  Thayer  p.  Luce,  22  Ob.  St. 
62,  78;  mener  p.  Whipple,  53  Wis. 
298,  10  N.  W.  433,  40  Am.  Rep.  776. 
See  also  Brigff  p.  Partridge,  64  N.  Y. 
367,  21  Am.  Rep.  617. 

*  Railton  p.  Hod^on,  4  Taunt.  576, 
n.  (a);  Isham  p.  Burgett,  167  Mass. 
546,  32  N.  E.  907. 
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can  sue  on  a  contract  made  by  his  agent  without  disclosuie  that 
he  was  an  agent.^  If  the  agent  was  hkoself  a  principal  with 
others,  all  may  sue  jointly.*  Indeed  even  though  the  agent 
professed  to  be  only  an  agent,  it  has  been  held  that  he  may 
nevertheless  be  allowed  to  prove  that  he  was  a  principal 
and  recover  as  such.*"  The  doctrine  that  where  one  person 
when  making  a  contract  apparraitly  is  the  principal  another 
person  may  ever  be  treated  (either  as  plwntifF  or  defendant) 
as  the  real  party  to  the  contract  in  place  of  the  former,  and 
the  doctrine  that  a  person  who  asserts  when  making  a  con- 
tract that  he  is  acting  only  as  an  agent  may  ever  be  treated  as 
a  principal,  are  opposed  to  the  fundamental  doctrines  of  mutual 
assent.  The  on^  terms  on  which  the  other  party  to  the  con- 
tract agreed  to  enter  upon  it  ore  changed  in  a  fundamental 


■o  R>rd  D.  miliams,  21  How.  287, 
16  L.  Ed.  36;  Deutow  v.  Home  Co.,  67 
Fed.  463;  Buchanaa  v.  Cleveland  Oil 
Co.,  91  Fed.  88;  62  U.  S.  App.  332,  33 
C.  C.  A.  351;  Bell  v.  Reynolds,  78  Ala. 
511,  66  Am.  Rep.  62;  Weeban  Union 
Td.  Co.  V.  HiokB,  197  Ala.  81,  72  So. 
356;  Ruii  v.  NoHon,  4  Cal.  365, 60  Am. 
Dec.  618;  Eldridge  v.  Mowiy,  21  Cal. 
App.  183,  140  Pac.  978;  Sullivan  u. 
Sh&ilor,  70  Conn.  733,  40  Atl.  1054; 
Woodruff  V.  McGehee,  30  Ga.  158; 
Dodd  Grocery  Co.  v.  Postal  Telegn^- 
Cable  Co.,  112  Ga.  686,  37  S.  E.  981; 
Nutt  V.  Humphreys,  32  Kan.  100,  3 
Pao.  787;  Gushing  o.  Rice,  46  Mc.  303, 
71  Am.  Dec.  579;  BaKimare  Coal  Tar 
Co.  V.  Fletcher,  61  Md.  288;  Foeto'  t>. 
Graham,  166  Mam.  202,  44  N.  E.  J129; 
Douoette  v.  Baldwin,  194  Mass.  131,  80 
N.  E.  444;  Bryant  p.  Wells,  66  N.  H. 
162;  BriggH  IT.  Partridge,  64  N.  Y.  367, 
362,  21  Am.  Rep.  617;  NicoU  t>.  Burke, 
78  N.  Y.  580;  Milliken  v.  Western  Union 
Td.  Co.,  110  N.  Y.  403,  410,  18  N.  E. 
251, 1  L.  R.  A,  281;  Brady  o.  Nally,  151 
N.  Y.  258,  45  N.  E.  547;  Navarre 
Hotd  Co.  V.  American  Appraisal  Co., 
166  N.  Y.  App.  Div.  795,  142  N.  Y.  8. 
89;  Ballard  i>.  BVddeberg,  177  N.  Y. 


Aw>.  D.  715, 164  N.  Y.  8.  912;  TTiayw 
■>.  Luce,  22  CHiio  St.  62,  78;  Houghton 
V.  I.  W.  Hundley  Co.  (Okl.),  157  Pac. 
1142;  Levy  v.  Nevada-Califomia-Ore- 
gon  Ry,,  81  Oreg.  673,  180  Pac.  808; 
Hubbert  v.  Borden,  6  Whart.  79;  Hub- 
bard V.  Tenbrook,  124  I^.  291,  16  AtL 
817,  2  L.  R.  A.  823,  10  Am.  St.  Rep. 
686;  Battey  v.  Lunt  Mfft.  Co.,  30  R.  I. 
1,  73  AU.  353,  136  Am.  St.  Bfip.  926; 
Edwards  V.  Golding,  20  Vt.  30;  Pa- 
cific Power  A.  Light  Co.  ii.  White,  96 
Wash.  18,  164  Pac.  602.  In  Duolop 
Pneumatic  Tyre  Co.  v.  Selfridge,  [1916] 
A.  C.  847,  it  was  hdd  that  the  princi- 
pal must  furnish  the  consideration 
either  liimseU  or  by  his  agent,  and  that 
theref<H«  a  sale  by  the  agent  of  his  own 
goods  would  not  support  a  promise  to 
maintain  the  price  on  which  the  prin- 
cipal, the  manufacturef  of  the  goods, 
could  sue.     See  supra,  \  114. 

"Cothay  v.  Fennell,  10  B.  &  C. 
671. 

•>  Schmalti  v.  Avery,  16  Q.  B.  655; 
Harper  v.  Vigere,  [1909]  2  K.  B.  540. 
It  would  seem,  however,  that  such  a 
false  representation  by  the  agent  would 
^ve  the  other  contracting  party  a 
r^t  of  rescission  on  restoring  the 
value  tX  tjty  benefit  received. 


§286  CONTHACTB   OF   AQBNTB  AND   FIDUCIABIES  549 

particular.  Nevertheless,  in  view  of  the  decisions,  theee  doc- 
trines must  be  treated  as  established. 

An  exception  to  the  right  of  recovery  by  the  undisclosed 
principal  has  been  made  where  the  agent  expressly  asserts 
in  the  contract  that  he  is  the  principal.  In  such  a  case,  another 
who  is  actually  the  principal,  has  been  denied  the  right  to  sue/ 
This  exception  is  inconsistent  with  the  general  rule,'  since  it 
must  be  equally  true  in  any  case  where  tiie  agent  does  not 
disclose  that  he  is  an  agent,  tiiat  the  third  party  enters  into 
the  contract  on  the  assumption  that  the  agent  is  the  principal.* 
The  only  possible  distinction  where  this  assumption  is  based 
on  an  express  statement  of  the  agent,  rather  than  on  inferences 
natiirally  and  reasonably  drawn  from  the  surrounding  cir- 
cmufitauces  is  that  the  parties  have  made  the  representation 
more  material  in  the  fonner  case. '"  But  it  can  hardly  be  denied 
that  the  identity  of  a  party  to  a  contract  is  material  in  every 
case,  miless  perhaps  where  he  is  the  promisee  in  a  imilateral 
contract,  himself  undertaking  nothing. 

The  undisclosed  principal  may  sue  and  be  sued  thou^  the 
contract  was  in  writing,"  if  it  was  neither  under  seal,  nor  a 

'  HumUe  v.  punter,  12  Q.  B.  310.  distinotim  is  teauoue.    See  RederiaJc- 

The  ag/eai  in  this  case  falsely  deeoribed  tiebolaget  Argonaut  e.  Hani,  [1918]  2 

hinwelf  in  a  diarty  party  4  "owner"  K.  B.  247. 

of    the    vessel    chArtacd.      See   also  "'  In  Winchester  v.  Howard,  97  Mass. 

Formby   a.   Formby,    102   L.   T.    116;  303,  93  Am.   Dec.  93,  the  agent  ex- 

Wcrlin  v.  Equitable  Surety  Co.,  227  presaly  repreoented  that  he  was  not 

Mass.  157,  118  X.  E.  484;  Moore  i>.  acting  for  a  oertain  principal,   with 

Cranent  Co.,  121  N.  Y.  App.  Div.  667,  whom    the    Other    contracting    party 

106N.  Y.S.393;CrowdeTt'.  YoTOTich,  stated  he  was  unwilling  to  deal.     In 

84  Oreg.  41,  164  Pac.  S76.  fact  tiie  agent  was  representing  that 

'Lord  Ruaseli  ntpnesed  doubts  of  principal.     It  was  held  the  principal 

its  validity  in  KilUok  t>.  Price,  12  T.  L.  could  not  sue.     See  also  Gordon  v. 

R.  253,   but  it  was  subsequently  ap-  Street,   [18991  2   Q.    B.   641    (C.   A.). 

proved  by  the  Court  of  Appeals  in  CJ.  Kelly  Asphalt  Block  Co.  v.  Barber 

fbnnby  v.  Formby,  102  L.  T.  116.  Paving  Co.,  211  N.  Y.  68,  105  N.  E. 

'  In    Rederi    Aktienbolaget    Trans'  8S,  where  the  principal  was  allowed  to 

atlantic  p.  Fivd  Drughorn,  Ltd.,  [1918]  enforce  a  contract  made  by  an  agent 

1  K.  B.  394,  [1919]  A.  C.  203,  the  court  who    refrained    from    diaclosing    his 

hdd  that  the  description  of  a  person  agency   because   his   principal   was   a 

in  a  contract  as  "the  charterer"  did  competitor    of    the    defendant    and 

not  preclude  suit  by  an  undisclosed  feared  that  the  defendant  would  not 

principal  of  that  person,  as  the  word  contract   with   him. 

"owner"  was  hdd  to  do  in  Humble  v.  "  See  cases  in  this  section  potnnt; 

Hunl^    (stated  supra,  note  7).     The  also   infra,    E20S. 
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n^^tiable  uutrument.'*  It  is  frequently  said  that  there  is  an 
exception  to  the  general  rule  that  an  undisclosed  principal 
may  enforce  a  contract  made  on  his  behalf,  where  persfHial  con- 
fidence was  reposed  by  the  other  contracting  party  in  the 
agent  who  contracts  in  his  own  name."  The  matter  is,  how- 
ever, more  accurately  expressed  by  saying  that  the  party  who 
contracted  with  the  agent  cannot  be  compelled  either  to  give 
or  to  recdve  anything  different  from  that  for  which  he  c(m- 
tracted  with  the  agent.  If  the  agent  contracted  apparent^ 
as  principal  to  render  services  or  perform  an  act  [>»s3nal  in  its 
nature,  nobody  but  the  agwt  can  perform  that  act,  and  the 
party  witii  whom  he  has  contracted  will  not  be  bound  to  per- 
form until  he  has  received  the  agent's  personal  service."  And 
within  this  principle  pushed  somewhat  far  it  has  been  hdd  that 
a  contract  by  an  agent  to  sell  pereonalty  apparently  belonging 
to  him  is  not  fulfilled  by  an  offer  on  the  part  of  the  principal  to 
transfer  the  pei^onalt^'  in  question,  which  in  fact  belonged  to 
him."  It  seems  possible,  however,  that  the  doctrine  of  undis- 
closed principal  may,  nevertheless,  be  applicable  to  such  a  con- 
tract.   If  the  agent  performs,  or  tenders  performance  "  of  the 


"  Se«  infra,  K  290,  206.  llie  doo- 
trioes  of  undimloaed  iMiacipal  are  ap- 
I^cable  to  non-aegotiable  pramisRory 
notee.  Qarliuid  v.  Reynolds,  20  Me. 
46;  National  Ina.  Co.  v.  AUeo,  116 
Man.  398;  Everett  s.  Dt«w,  120  Man. 
160. 

"  See  Navarre  Hotel  Co. «.  American 
Appraisal  Co.,  142  N.  Y.  S.  89,  166 
App,  Div.  795;  Mechem  on  Agency 
(2d  ed.),  S  2067. 

>*  Sydney  n.  Mugford  Printii^  &c. 
Co.,  214  Fed.  841;  SuOivan  o.  Shailer, 
70  Conn.  733,  40  Atl.  1054;  Cowan 
Cumm,  216  HI.  698,  76  N.  E.  32 
Shields  p.  Coyne,  148  la.  313, 127  N.  W. 
63,  29  L.  R.  A.  (N.  S.)  472;  Moon 
Vulcanite  Portland  Cement  Co.,  1'. 
N.  Y.  App.  D.  667,  106  N.  Y.  8.  39 
King  V.  Battomn,  13  R.  I.  117. 

"  New  York  Brokerage  Co.  r.  Whar- 
ton, 143  la.  61,  IIB  N.  W.  969;  Win- 
diester  v.  Howard,  97  Mass.  303,  93 
Am,  Dec.  93  (dictum).    But  see  contra 


Hawkins  v.  Windhorat,.  87  Kan.  168, 
123  Pac.  761. 

<*It  is  said  by  Meohem,  and  his 
statement  is  repeated,  e.  g.,  in  Biiming- 
ham  Matinee  Qub  v.  McCarty,  162 
Ala.  671,  44  So.  642, 18  L.  R.  A.  (N.  S.) 
156,  and  in  Paneoaat  v.  Diiiam<n^  105 
Me.  471,  76  AtL  43,  134  Am.  St.  682, 
that  the  undisolosed  principal  will 
only  be  able  to  sue  on  such  a  contract 
if  it  IB  executed  on  the  port  al  the  a^^t; 
but  if  the  perfonnance  is  what  was 
ooatractcd  for  it  is  obviously  immate- 
rial whethw  the  contract  is  unilatera] 
or  bilat^al  wh»  made,  if  in  the  latto- 
caae  the  agent  subeequently  performs, 
ore  ven  tenders  the  ccnrect  peri  onn- 
anoe;  and  if  on  the  other  hand,  tbe 
p^ormance  actually  lendned  is  not 
what  was  contracted  for,  «.  g.,  if  tlte 
fact  that  property  tnnefened  be- 
kuiged  to  tbe  prindpal  inatead  <tf  to 
the  agent  as  sumraeed  makes  it  a 
different   periormance,    a   t 
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person&l  services  which  he  agreed  to  rmder,  the  princqial 
should  be  able  to  recover  from  the  other  party  if  he  then  breaks 
the  contract."  Even  if  the  obligaticHi  on  the  other  ude  is  also 
for  personal  services  which  can  be  rendered  only  to  the  agent, 
the  principal  shoiild  be  able  to  sue  if  such  services  are  not  ren- 
dered to  the  agent.  In  determining  whether  the  nature  of  the 
performance,  which  the  other  party  to  the  contract  undertakes, 
will  be  changed  if  perfcmnance  is  rendered  to  the  principal,  it 
is  not  material  that  the  other  party  engaged  to  do  something 
which  he  alone  could  do,  but  it  is  important  if  his  engagement 
would  be  changed  in  character  if  rendered  to  any  one  other 
ihaa  the  agent.  A  contract  with  the  agent  that  his  co-con- 
tractor should  paint  a  landac^ie  might  be  enforced  by  the 
principal  tiiough  such  a  contract  is  personal  on  the  part  of  the 
painter;  but  a  contract  to  paint  a  portrait  of  the  agent  if  en- 
forced by  the  principal,  can  be  enforced  not  as  a  contract  to 
punt  his  own  portrait  but  as  a  contract  to  paint  the  agent's 
portrait.  It  is  sometimes  sud  that  the  personal  liability  of  the 
agent  when  relied  upon  by  the  oth^  party  makes  tlie  contract 
so  personal  as  to  make  the  doctrine  of  undisclosed  principal 
inapplicable,"  but  there  seems  some  misapprehension  here. 
If  the  apparent  principal  in  the  transaction  is  the  agent,  and 
the  contract  is  executory  on  his  part,  he  will  be  liable  whatever 
the  nature  of  the  contract  in  other, respects  may  be.  Another 
person's  liability  upon  an  executory  promise  can  never  be  sub- 
stituted witliout  the  promisee's  consent  for  that  which  was 
agreed  upon."  But  it  is  a  part  of  the  doctrine  of  undisclosed 
principle  that  the  agent  always  remains  liable,  and  the  otiier 
party  to  the  contract  secures  as  an  addition  or  an  altraiiative 
the  responsibility  of  the  principal.  This  addition,  whether 
little  or  great,  can  certainly  do  no  harm.^  Therefore,  no  quali- 


italce  "Mechem    on    Agency    (2d    ed.), 

ebould  be  reecmded.  i  2008;  Cowan  v.  Ciunn,  216  III.  508, 

"  See  cases  in  the  preceding  note,  76  N.  £.  322;  <f.  Davidaon  t>.  Hurt;, 

■ho  Piichord  t>.  Budd,  76  Fed.  710,  116  Minn.  280,  133  N.  W.  862,  3Q  I^ 

22  C.  C.  A.  504;  KeUy  Aspbidt  Block  K.  A.  (N.  8.)  324. 

Co.  p.  BftTber  AajAalt  Pav.  Co.,   136  "Seemxpro,  S80,  infra,  (411- 

N.  Y.  App.  D.  22,  120  N.  Y.  B.  163.  ••  Hawkins  v.  Windhorst,  87  Eim. 

But  Bee  Walton  r.  Davia,  22  Cal.  App.  176,  178,  123  Fac  761. 
456,  134Fac79S. 
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fication  of  the  doctrine  of  undisclosed  principal  is  necessary. 
All  that  need  be  borne  in  mind  here  as  always,  is  that  the  party 
dealing  with  the  agent  cannot  be  compelled  to  ^ve  or  receive 
anything  diffoent  from  that  for  which  he  bargained.*'  And 
at  least  it  is  true,  that  if  there  is  any  qualification  to  the  doctrine 
of  undisclosed  principal  because  of  the  personal  nature  of  the 
contract,  the  qualification  must  be  confined  to  cases  where 
not  simply  the  name  of  the  principal,  but  the  agency  itself 
was  undisclosed.  If  the  party  dealing  with  the  agent  knows 
that  the  latter  is  dealii^  on  beh^  of  a  principal,  it  must  be 
assumed  that  the  party  bo  dealing,  is  willing  that  the  principal 
should  enforce  the  obligation. 


§  287.  Rights  and  liabilities  of  tiie  principal  where  Hie  agency 

is  disclosed  but  the  principal  not  named. 

Where,  in  making  an  informal  contract,  the  fact  of  ^ency 

was  disclosed  but  no  principal  was  named,  the  principal  is 

liable; "  even  though  the  plaintiff  when  making  the  contract 


"  In  Shidda  v.  Coyne,  148  la.  313, 
127  N.  W.  63,  29  L.  R.  A.  472,  a,  con- 
tract was  made  to  lend  an  agent  money 
OD  his  not«  and  mortgage.  It  was  held 
that  the  principal  could  not  enforce  an 
obligation  to  lend  money  on  hia  own 
note  and  mortgage,  though  the  mort- 
gage covered  the  agreed  property. 
Here  it  will  be  observed  that  the  exe- 
cution of  a  apecifio  inatrument  was 
coDtemplat«d, — the  agent's  note — and 
the  party  dealing  with  the  agent  could 
not  be  required  to  accept  any  different 
note.  So  in  Birmiogbam  Matinee  Club 
V.  McCarty,  152  Ala.  571,  44  So.  642, 
and  Pancoaat  v.  Dtnsmore,  105  Me. 
471,  75  AU.  43,  a  contract  by  an  ageot 
to  give  a  warranty  de«d  was  held  not 
fulfilled  by  tim  tendet  of  the  princi- 
pal'H  wairanty  deed.  On  the  other 
hand,  a  contract  with  an  agent  to  pay 
for  property  sold  by  the  agent  may  be 
enforced  by  the  undisclosed  principal, 
sinoe  the  obligation  c^  the  agent  for  the 
correct  paformanoe  of  his  contract 
would  not  be  lost  by  paying  the  price 


to  the  principal.  Rioe,  etc.,  Co.  a. 
International  Bank,  86  HI.  App.  136; 
Hawkins  v.  ^^indhorst,  87  Kans.  176, 
123  Pac  761.  Such  caaee  must  be  di»- 
tinguished  from  offeiv  to  contract  made 
to  an  agent  or  assignor  but  occulted  by 
a  [vincipal  or  assignee.  Only  the  of- 
feree can  accept  an  ofier,  whatevo:  its 
character,  but  after  a  contract  baa  once 
been  formed  a  different  problem  is  pre- 
sented. See  infra,  J  432.  See  further, 
illustrating  the  effect  upon  the  doc- 
trine of  undisclosed  principal  caused  by 
the  pfflsonal  nature  of  the  contract, 
Walton  V.  Davis,  22  Cal.  App.  456,  134 
Pac.  795;  National  Bank  t>.  Didendorf, 
90  HI.  396;  Cowaa  v.  Curran,  216  lU. 
598,  75  N.  E.  322;  Kelly  v.  Thuey,  102 
Mo.  S22,  15  S.  W.  62,  143  Mo.  422, 
46  S.  W.  300;  Bama  e.  Bamw,  61 
N.  Y.  39;  Navarre  Hotel  Co.  e.  Aiaexi- 
can  Appraisal  Co.,  156  App.  Div.  795, 
142  N.  Y.  8.  89;  King  v.  Batt«aon, 
13  R.  I.  117,  43  Am.  Rep.  13. 

»  Higgina  v.  Senior,  8  M.  A  W.  834; 
Andenon  t>.  Beard,  [1900]  2  Q.  B.  260; 
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charged  the  matter  on  his  books  to  the  agent  and  made  out  an 
invoice  in  the  agent's  name,*'  the  principal  can  also  sue." 
These  rights  and  liabilities  are  not  affected  by  the  circimistance 
that  the  contract  is  written,  if  it  is  neither  under  seal  nor  a  ne- 
gotiable instrument.  ^^ 


§  288.  What  is  sufficient  disclosure  of  the  principaL 

As  different  rules  of  law  are  appUcable  when  the  agent  dis- 
closes his  principal  and  when  he  does  not,  the  question  of  what 
is  a  sufficient  disclosure  of  the  principal  is  an  important  one. 
It  is  said  that  the  duty  is  on  the  agent  to  make  the  disclosure, 
not  upon  the  person  with  whom  he  is  dealing  to  discover  it.** 
Therefore,  it  is  not  sufficient  to  reUeve  the  agent  from  personal 
liability  that  the  person  with  whom  he  dealt  had  means  of 
knowing  that  the  agent  was  acting  as  such.*'  But,  on  the 
other  hand,  the  general  principles  governing  the  formation 
of  contracts  require  the  conclusion  that  if  the  agent  gave  such 
information  tiiat  a  reasonable  person  in  the  Ught  of  the  sur- 

V.  Leonard,  39  Vt,  260.  04  Am.  Deo. 


Edwards  i>.  Gildemeister,  61  KaDs.  HI, 
SB  Pac.  259;  York  County  Bank  t>. 
Stan,  24  Md.  447;  Byington  r.  Simp- 
soQ,  134  Maae.  169,  45  Am.  Bep.  314; 
CSuudter  p.  Coe,  54  N.  H.  561;  Smith 
t.  Felter,  63  N.  J.  L.  30,  42  AU.  1053; 
Dykers  o.  Townaend,  24  K.  Y.  67; 
Ludwig  0.  Gilleq>i^  lOS  N.  Y.  663,  11 
N.  E.  835. 

"  Thomson  v.  Davenport,  9  B.  4  C. 
78.  Compare  Rodliff  e.  Dallinger,  141 
Ma».  1,  4  N.  E.  806,  55  Am.  Rep.  439, 
stated  fupra,  i  285. 

"  Beckham  v.  Drake,  9  M.  &  W.  79, 
91;  McFadden  v.  Henderaon,  128  Ala. 
221,  29  So.  640;  Smith  v.  Felter,  63 
N.  J.  h.  30,  42  Atl.  1053;  NtcoU  v.  , 
Burke,  78  N.  Y.  680;  Thayer  v.  Luce, 
22  Oh.  St.  62,  78;  National  Bank  ■>. 
Noting,  94  Va.  263,  26  8.  E.  826; 
Ddts  r.  Insurance  Co.,  31  W.  Va.  851, 
8  S.  E.  916. 

»  See  infira,  j  296. 

>■  Holt  o.  Ro«,  64  N.  Y.  472,  475, 13 
Am.  Bep.  616;  De  Remo-  v.  Brown,  165 
N.  Y.  410,  419,  69  N.  E.  129;  Baldwin 


324. 

"  Brent  v.  Miller,  81  Ala.  309,  8  So. 
219  (knowledge  that  the  agent  had 
dealt  for  a  certain  principal  in  other 
traaaactiona,  held  not  to  excuse  the 
agent  from  liability);  Amana  v.  Camp- 
beU,  70  Minn.  493,  73  N.  W.  506,  68 
Am.  St.  Rep.  547  (the  fact  that  the 
defendant  Campbell  contractad  in  the 
name  of  "Campbell  &  Company" 
held  not  sufficient  discloBure  that  he 
was  acting  aa  agent  for  hia  wife  who  did 
business  under  the  name  of  Campbell 
ft  Company,  but  not  to  the  general 
knowledge  of  the  community);  Har- 
mon V.  Parker,  193  Mich.  542,  160 
N.  W.  380;  Cobb  v.  Knapp,  71  N.  Y. 
348,  27  Am.  Rep.  51;  Curtis  v.  Miller, 
73  W.  Va.  48,  80  S.  E.  774.  See  also 
Borriee  o.  Imperial  Ottoman  Bank, 
L.  R.  9  C.  P.  38;  Neely  c  State,  60  Ark. 
66,  28  S.  W.  800,  46  Am.  St.  Rep.  148; 
Raymond  v.  Crown  ft  Eagle  Mills,  2 
Mete.  319. 


rounamg  circumsTances  wouia  nave  unaerstooa  zd&z  me  agent 
was  acting  for  a  principal  indicated,  though  not  named,  the 
contract  is  with  the  principal  and  not  with  the  agent."  And 
if  the  person  with  whom  the  agent  dealt  knew  in  fact  that  he 
was  acting  as  agent  for  a  specific  principal  though  the  agent 
did  not  himself  disclose  the  fact,  the  case  is  not  dealt  with  as 
one  of  undisclosed  principal  and  the  agent  is  not  perstmally 
bound  by  the  contract.** 

§  289.  Election  of  remedies  where  principal  is  nndlsdosed. 

One  who  deals  with  the  agent  of  an  undisclosed  principal 
would  presumably  desire,  on  discovering  the  existence  of 
the  principal,  to  ass^  that  an  obligation  existed  in  his  favor 
against  both  the  principal  and  agent  either  jointly  or  severally, 
if  tJie  law  allowed  him  to  do  so.  If  this  were  permitted,  no 
assertion  of  right  against  either  principal  or  agent  would 
limit  the  right  to  make  a  claim  upon  the  other,  except  to 
the  extent  that  satisfaction  was  actually  received.  There 
seems  no  doubt,  however,  that  the  law  does  not  give  so  large 
a  right  since  with  slight  contrary  authority  it  is  held  that  after 
discovery  of  the  principal  judgment  cannot  be  recovered  agfunst 
both  agent  and  principal."   Though  it  is  not  easy  to  reconcile 

■■  In  MvctT  o.  Ldhy,  139  Mich.  447,  defendant  was  not  ooDtraeting  per- 

102  N.  W.  972,  on  auctioneer  eetling  a  aonally,    and   said   of   the    plaintiffs: 

horse,  in  the  course  of   bidding  re-  "The  inquiry  that  it  was  their  duty  to 

quested  the  owner  to  show  himself,  and  make,  under  the  circumstances  of  this 

a  man  ia  the  crowd  stated  that  he  waa  case,  would  have  developed  a  respon- 

the  owner  of  the  horse.    Tbia  was  hdd  aible  principal,  and  it  is  difficult  to 

a  sufficient  disclosure  of  the  auction-  conclude  that  plaintifTs  did  sot  have 

eer'a  principal,  though  the  name  of  the  actual  knowledge  that  they  were  deal- 

man  who  professed  owuerahip  of  the  ing  with  a  corporation,  nowithatand- 

horse  was  not  given  and  waa  not  known  ing  the  fact  that  they  did  not  at  the 

to  the  plaintiff.  time  of  making  the  contract  inquire  for 

In  Johnson  v.  Annatrong,  S3  Tex.  or  get  that  information  from  Johuon, 

325,  18  8.  W.  594,  29  Am,  St.  Rep.  648,  the  agent." 

the  defendant  was  President  of  Fort  "  Chase  ir.  Debolt,  7  HI  371;  War- 
Worth  Univeraity.  He  requested  the  ren  v.  Dickson,  27  UL  116;  Boston  A 
plaintiffs  to  draw  plans  for  a  building,  Maine  R.  v.  Whiteher,  1  Allen,  497. 
which  they  did.  The  plaintiffs  knew  "See  infra,  sote  38.  It  haa,  how- 
that  the  plana  were  for  a  school,  or  ever,  been  held  in  several  oases  that  an 
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all  the  decisions,  the  best  view  seems  to  be  that  the  l^al  right 
is  against  the  agent  with  whom  the  coatract  was  in  t^ms  made, 
but  tiiat  the  law  p^mits  in  substitution  for  the  right  against 
the  agent  a  coireE^nding  right  ^lunst  the  principal.  Undo' 
this  view  affirmative  action  is  necessary  to  effect  the  sub- 
stitution of  the  new  right  for  tiie  old.  The  plaintiff,  therefore, 
must  manifest  within  a  reasonable  time  an  election  to  hold 
the  principal  or  the  right  to  charge  him  will  be  lost.'^  But  no 
delay  or  conduct  will  djschai^  the  principal  until  the  plaintiff 
has  both  learned  that  the  agent  was  such,  and  also  has  dis- 
covered the  principal  for  whom  the  agent  was  acting.'*  After 
Buch  knowledge,  any  conduct  on  the  part  of  the  pl^tiff  which 
indicates  an  intention  to  hold  the  agent  only,  will  be  a  dis- 
cbarge of  the  principal.  But  the  manifestation  of  an  intent 
to  hold  the  agent,  as  by  bringing  action  against  him,"  does 
not  necessarily  indicate  an  election  to  let  the  principal  go  free 
though  it  is  doubtless  evidence  of  such  an  election.  And  where 
an  action  against  an  agent  and  an  attachment  of  his  property 
were  prosecuted  after  full  knowledge  of  the  principal's  liability, 
it  was  held  in  the  absence  of  fraud  or  mistake,  an  irrevocable 
election.**  Even  partial  payment  will  not  necessarily  be  con- 
clusive.*^   Taking  negotiable  paper  of  one  party  or  the  other 

the  cloee  of  the  evidence.    WiUianiB  v.  "  Curtis  o.  WiUiamaoo,  L.  R.  10  Q.  B. 

O'Dwyer  A  Ahem  Co.,  127  Ark.  530,  57;  Ferry  v.  Moore,  18  lU.  App.  135; 

192S.W.S99;Gayti.Kelley,  109  Minn.  Steele-Smith  Co.  p.  Potthast,  109  la. 

101,  123  N.  W.  296;  Tew  v.  Wolfaohn,  413,  80  N.  W.  617;  JonoB  o.  Johiwm, 

77  N.  Y.  App.  Div.  464,  79  N.  Y.  8.  86  Ky.  630,  6  8.  W.  682;  Hoffman  o. 

2se,  a£Fd.,  174  N.  Y.  272,  66  N.  £.  934.  AndereoD,  112  Ky.  893,  67  S.  W.  49; 

■■  Smethurst  v.  MitcheU,  1  E.  ft  E.  Raymond  «.  Crown,  etc..  Mills,  2  Mete. 

622.  319;  Ebtes  v.   Aaron,   227   Maaa.   96, 

"  Thonwrn  p.  Davenport,  9  B.  A  100, 116  N.  B.  392;  Cobb  v.  Knapp,  71 

C.  78;  Curtis  u.  WiUiamson,  L.  R.  10  N.  Y.  34S,  27  Am.  Rep.  51;  Tew  v. 

Q.  B.  67;  MwiU  t>.  Kenyon,  48  Conn.  Wolfaohn,  77  N.  Y.  App.  Div.  454,  79 

314,  40  Am.  Rep.  174;  Raymond  v.  N.  Y.  S.  286,  affd.  174   N.  Y.  272,  66 

Chmpii,  etc..  Mills,  2  Mete.  319;  Eetea  N.  E.  934;  Daggett  v.  ChanvcHaia  Mfg. 

t>.  Aaron,  237  Mass.  96,  99,  116  N.  E.  Co.,  71  Vt.  370,  45  Atl.  755.        / 

3^      See  also  Steeie-Smith  Grocery  ■<  Barr^  v.  Newby,  127  Fed.  656, 

Co.  V.  Fotthaat,  109  la.  413,  80  N.  W.  62  C.  C.  A.  382.     See  abo  Booth  v. 

617;  Gay  v.  Kelley,  109  Minn.  101, 123  Barron,  29  N.  Y.  App.  Div.  66,  51 

N.  W.  295,  26  L.  R  A.  (N.  S.)  742;  N.  Y.  S.  391;  Love  p.  St.  Joseph  Stock 

R^nmel  v.  Townsend,  83  Hun,  353,  31  Yards  Co.  (Utah),  169  Pac.  961. 

N.  Y.  S.  986;  Qeorgi  t>.  Texas  Co.,  225  "  Jones  v.  Johnson,  86  Ky.  630,  6  8. 

N.  Y.  410, 122  N.  E.  238.  W.  682.    Afto-  discovoy  of  the  priit- 
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for  the  cl^m  is  not,  as  matter  of  law,  a  decisive  election.**  Nor 
is  merely  chai^g  the  goods  to  the  ^ent  or  demanding  pay- 
ment from  hirn  after  discovery  of  the  principal."  The  question 
resolves  itself  into  one  of  fact.  Did  the  plaintiff  with  full  knowl- 
edge elect  to  rely  solely  iq>on  the  credit  of  either  the  ^ent 
or  the  principal?  If,  however,  judgment  is  taken  against 
either  with  knowledge  of  the  facts  no  claim  can  thereafter  be 
asserted  ag^nst  the  other  although  the  judgment  is  tmsatis- 
fied.**  And  a  settlement  of  the  claim  with  the  agent  and  release 
of  him  has  the  same  effect.**  But  a  judgment  against  the 
agent  taken  before  disclosure  of  the  facts  of  the  agency  will 
not  bar  a  subsequent  action  against  the  principal.^ 


dpal  &  cteim  was  made  on  the  in- 
aolvent  estate  of  the  agent  and  a  anull 
divideod  paid.  The  court  nevertheleeB 
allowed  a  eubeequent  action  agninst 
the  prinoipaJ.  In  Hoffman  v.  Ander- 
son, 112  Ky.  893,  67  S.  W.  49,  the 
facta  were  the  same  except  that  the 
claim  was  preaeatod  against  the  prii^ 
dpal'e  estate  and  a  subaequent  action 
was  allowed  against  the  agent. 

"  See  Atlas  Steamship  Co.  v.  Colom- 
bian lAnd  Co.,  102  Fed.  358,  42  C.  C. 
A.  398.  But  in  Ames  Packhig  Co.  v. 
Tucker,  8  Mo.  Ai^.  95,  the  court  fadd 
that  thou^  taking  negotiable  paper  in 
Miaaouri  is  presumably  conditional 
only,  it  was,  nevertheless,  a  conclusive 
dectioD  to  take  the  individual  note  of 
the  agent  without  taking  at  the  tim« 
of  the  transaction  any  steps  showing 
an  intent  to  hold  the  principal. 

»  Dyer  v.  Swift,  154  Mass.  159,  28 
N.  E.  8. 

"Priestly  r.  Femie,  3  H.  A  C.  977; 
Morel  V.  Westmorland,  11904)  A.  C.  11; 
Cross  V.  Matthews,  91  L.  T.  (N.  S.) 
500;  BarreU  v.  Newby,  127  Fed.  656, 
62  G.  C.  A.  382;  Eufaula  Grocery  Co. 
V.  Missouri  Nat.  Bank,  118  Ala.  40S, 
24  So.  389;  Jones  v.  .iGtna  Insurance 
Co.,  14  Conn.  501;  Muesenden  v. 
Saiffe,  131  HI.  App.  456;  Jones  v. 
Johnson,  86  Ky.  630,  6  S.  E.  582; 
E.  J.  Codd  Co.  u.  Parker,  97  Md.  319, 


55  Atl.  023;  Kingaley  b.  Davis,  104 
Mass.  ITS;  Weil  c.  Raymond,  1^ 
Mass.  206,  7  N.  E.  860;  Murphy  v. 
Hutchinson,  93  Miss.  643,  48  So.  178, 
21  L.  R  A.  (N.  8.)  785;  S^ons  e. 
Block,  40  Mo.  App.  569;  Lears  o. 
Cdla  (Mo.  App.),  186  S.  W.  IISO; 
TuthiU  V.  Wilson,  90  N.  Y.  423;  Georgi 
V.  Texas  Co.,  225  N.  Y.  410,  122  N.  E. 
238;  Lage  o.  Weinstein,  35  N.  Y.  Misc. 
29^  71  N.  Y.  S.  744;  Rounsaville  v. 
North  Carolina  Home  Ins.  Co.,  138 
N.  C.  191,  SO  S.  E.  619;  Pittsburg 
Plate*  GlasB  Co.  c  Roquemors  (Tex. 
Civ.  App.),  88  8.  W.  449.  See,  how- 
ever, the  contrary  decision  of  Bcymer 
V.  Bonsall,  79  PK.  298;  abo  McLean  v. 
Seictoii,  44  N.  Y.  Atf).  Div.  520,  60 
N.  Y.  8.  871. 
"Orvis  p.  Wdls,  73  Fed.  110,  19 

C.  C.  A.  382;  Booth  v.  Baron,  29  N.  Y. 
App.  D.  66,  51  N.  Y.  S.  391;  Love  ». 
8t.  Joseph's  Stock  Yards  Co.  (Utah), 
169  Pac.  951. 

•Auto  Parte  Co.  p.  Roberta,  194 
HI.  App.  417;  Lindquist  v.  Dickson,  9S 
Minn.  369,  107  N.  W.  958,  6  L.  R.  A. 
(N.  8.)  729;  Greenburg  v.  Palmieri, 
71  N.  J.  L.  83,  58  Atl.  297;  Gooigi  e. 
Texas  Co.,  235  N.  Y.  410,  122  N.  E. 
238;  Brown  v.  Beimon,  48  N.  Y.  A]^ 

D.  295,  62  N.  Y.  S.  663.  It  is  some- 
what difficult  to  see  why  the  claim 
is  not  merged  in  tha  judpneat.     In 
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§  290.  Undisclosed  principal,  ra&er  than  his  agent  is  entitled 
to  enforce  the  contract. 

Li  enforcing  the  contract  againBt  a  third  person,  the  prin- 
cipal's right  is  superior  to  the  agent's  and  the  assertion  of  a 
right  by  the  principal  to  enforce  the  contract  abates  the  agent's 
right." 

§  291.  Defences  to  actions  by  an  undisclosed  principal. 

As  the  doctrine  by  wliich  an  landisclosed  principal  is  given 
rights  and  subjected  to  liabilities  \mder  a  contract  made  pro- 
fessedly with  another  is  somewhat  artificial,  and  is  adopted 
for  the  iHxunotion  of  justice,  coiu1>s  will  so  limit  the  doctrine 
as  to  advance  the  ends  of  justice;  and,  therefore,  will  allow 
defences  to.actlons  by  and  against  the  principal  when  the  sit- 
uation is  such  as  to  make  it  equitable.  Thus  in  an  action  by 
the  principal  against  the  person  with  whom  the  ^ent  con- 
tracted, the  defendant  is  entitled  to  take  advantage  of  any 
settlement  made  with  the  agent  while  still  believing  him  to  be 
a  principal;  **  or  to  set  off  against  the  undisclosed  principal 
a  debt  due  from  the  agent  on  another  account,^'  unless  the 
debt  was  created  after  the  agency  was  disclosed.^*  But  if 
the  defendant  knew  that  the  agent  was  acting  as  such,  though 
his  principal  was  not  named,  a  set-off  of  claims  against  the 
agent  cannot  be  made  against  the  principal.'^ 

"The  buyer  must  be  cautious,  and  not  act  regardless  of  the 

iH    other    cases   wliere    the    plaintifF  Dec.    727;    Huntington    o.    Knox,    7 

is  allowed  to  charge  the  principal,  he  Cuah,  371;  Norcroaa  t>.  Pease,  5  Allen, 

thereby  loses   his  right   against    the  331. 

agent.   But  thou^  a  defence  may  arise  "Doucette  f.  Baldwin,   194  Mass. 

to    a    judgment    actually    recDvered  131,  135,  80  N.  E.  444. 

against  the  agent,  the  judgment  itsdf  "  Habone  v.  Williams,  7  T.  R.  360 

cannot  be  cancelled  by  a  suit  against  (notea);George  v.  Clagett,7T.  R.  359; 

the  inndpol  or  a  judgment  in  that  Borriee  v.    Imperial  Ottoman    Bank, 

suit.     The  court  is  in  reaLty  allowing  L.   R.  9  C.   P.  38;  Montagu  v.   For- 

Bt  law  what  might  more  logicaUy  be  wood,  [1893}  2  Q.  B.  350;  Beatty  a. 

achieved  by  a  resciBsios  in  equity  of  the  Heath  (Mo.  App),   183  S.  W.  1102; 

fiiat  recovery.    Cf.  other  eases  of  elec-  Hudgiua  Produce  Co.  v.  Be^s  (Tex. 

tion,  tnfra,  fS  683,  681,  736, 1304, 1374,  Kv.  App.),  185  S.  W.  339.    See  Ume 

1407, 1461,  1524, 1594.  Rock    Bank    i>.    Plimpton,    17    Pick. 

"Sadler  v.  Leigh,  4  Campb.   195;  169. 

Warder  v.   White,    14  III.   App.   60;  "Norcross  v.  Pease,  5  Allen,  331. 

Pitts  V.  Mower,  18  Me.  361,  36  Am.  "Hornby  v.  Lacy,  6  M.  A  S.  166. 


able  grounds  to  believe  that  the  party  with  whom  he  deals  is 
but  an  ^ent.  Hence,  if  the  character  of  the  seller  is  equivocal, 
if  he  is  known  to  be  in  the  habit  of  selling  sometimes  as  prin- 
cip^  and  sometimes  as  agent,  a  purchaser  who  buys  with  a 
view  of  covering  his  own  debts  uid  avulii^  himself  of  a  set-off 
is  bound  to  inquire  in  what  character  he  acts  in  the  particular 
transaction;  and  if  the  buyer  chooses  to  make  no  inquiry,  and 
it  should  turn  out  that  he  has  bought  of  an  undisclosed  prin- 
cipal, he  will  be  denied  the  beoefit  of  his  setroff."**  Even 
though  the  claims  agtumt  the  agent  which  the  defendant  seeks 
to  set  off  against  the  principal  were  acquired  after  the  trans- 
action v/iih  the  ag^it,  and  indeed  after  the  agent  ceased  to 
represent  the  principal,  the  claims  may,  nevertheless,  be  set  off 
against  the  principal  if,  when  they  were  acquired,  the  existence 
of  the  principal  was  still  undisclosed."  Further,  if  agents 
make  a  single  sale  of  goods  belonging  in  part  to  themselves 
and  in  part  to  a  principal  whose  existence  is  not  disclosed,  since 
the  contract  is  indivisible,  the  principal  cannot  sue  for  the  pro- 
portion of  the  price  payable  on  the  goods  which  belong  to  him.** 
The  same  principles  are  applicable  to  any  other  defences.  If 
good  against  the  agent,  they  are  good  against  the  principal." 
But  defences  acquired  throiigh  dealing  with  the  agent  after 
notice  from  the  principal  of  his  r^ts  cannot  be  used  by  the 
other  party."'  Nor  can  be  use  gainst  the  principal  any  defence 
ag^st  the  agent  where  he  has  such  knowledge  in  r^ard  to 
the  agency  as  to  make  it  a  fraud  for  him  to  assert  the  d^ence.'^ 

-  Miller  t>.  Leo,  3fi  Hd.  396,  406,  a      Sh^henl,  68  G&.  366;  Baltimore  Tar 


Am.    Rep.    417.     See  aIbo  Cooke 


£^elby,  12  A.  C.  271;  Baxter  v.  Sb&f      Merriam,  7  Cuab.  242,  54  Am.  Dec 


,   73  Minn.   434,   76   N.   W.  211, 
72Am.  St.  Bep.  631. 

•rStebbins  v.  Walker,  46  Mich. 
8  N.  W.  521. 

*  RooBevdt  p.  Dohoty,  129  Maae. 
301,  37  Am.  Rep.  356. 

»Semen«a   p.   Brindey,    18   C. 
(N.  S.)  467;  Mildred  v.  Maspona,  8  A. 
C.  874;  lAne  v.  Leiter,  237  »%d.  149, 
160  C.  C.  A.  296;  Amann  v.  Low- 
dl,  ea  Col.  306,  6  Pao.  363;  Ped 


'.  fletcher,  61  Md.  288;  IMey  v 


721;  Houghton  p.  J.  W.  Hundley  Co. 
(Okl.),  167  Pao.  11^. 

"  NorcroeB  v.  Peeae,  6  Allen, 
331. 

"  Mildred  v.  Maspons,  8  A.  C.  874; 
Childen  u.  Bovren,  68  Ala.  221;  Mil- 
ler V.  Lea,  35  Md.  396,  6  Am.  Rep.  417; 
McLachlin  v.  Brett,  106  N.  Y.  391,  12 
N.  E.  17;  Frame  c  miliam  Fttm 
Coal  Cki.,  97  Pa.  309. 
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§  892.  Defences  to  actions  against  an  ondisdosed  priudpal. 

There  is  considerable  confusion  of  authority  in  regard  to  the 
question  whether  settlem^it  by  the  principal  with  his  agent 
before  the  pwson  with  whom  the  agent  dealt  makes  a  claim 
upon  the  principal  is  a  defence  to  the  latter.  The  decision  of 
the  contovversy  depends  upon  whether  the  liabihty  of  an  un- 
disclosed principal  is  to  be  regarded  as  an  absolute  right  of  one 
who  deals  with  the  agent  although  confessedly  the  credit  of 
the  agent  has  been  exclusively  relied  upon,  or  whetho',  on  Ijie 
other  hand,  a  person  who  thus  deals  with  an  agent  is  to  be 
given  only  such  limited  right  against  the  undiscl(»ed  principal 
as  is  consistent  with  equity.  If  the  first  of  these  theories  is 
sound,  the  person  dealing  with  the  i^ent  cannot  be  deprived 
of  his  right  gainst  the  principal  unless  in  some  way  he  has 
subjected  himself  to  an  estoppel  by  misleading  the  principal. 
If,  bowevo-,  the  second  theory  is  sound,  the  mere  fact  that 
the  principal  has  innocently  put  himself  in  a  situation  where 
hardship  will  be  caused  by  holdii^  him  hable  on  the  agent's 
contract  should  be  a  defence.  The  Enghsh  court  has  wavered 
somewhat  unc^lifunly  between  these  two  views.  The  earliest 
decision  on  the  subject  '*  adopted  the  second  theory  and  held 
that  recovery  from  the  principal  was  "subject,  however,  to 
this  qualification,  that  the  state  of  the  account  between  the 
principal  and  the  agent  is  not  altered  to  the  prejudice  of  the 
principal."  This  rule  is  supported  perhaps  by  the  weight  of 
authority  in  the  United  States,"  but  has  now  been  much  mod- 
ified in  Ei^land,  the  first  of  the  two  theories  suggested  above 
having  been  adopted  by  a  later  decision  in  the  middle  of  the 
last  century,  and  the  principal  held  liable  unless  the  plaintiff 
in  some  way  had  misled  tiie  principal.'* 

**  ThomBoa  v.  DsTNtport,  8  B.  ft  C.  Cbeerer   v.   Smith,    16   Johns.   279; 

78.  Fish  0.  Wood,  4  E.  D.  Sbuth,  327; 

*■  Fradler  v.  Hyitmd,  37  Fed.  49,  I^ing  t>.  Butler,  37  Hun,  144;  Knapp 

2L.R.  A.749;C)efllBndv.  Walker,  11  v.  Simon,  96  N.  Y.  284;  Rowan  v. 

Ala.  1058,  46  Am.  Dec  238;  Ketchum  Buttman,    I    Daly,   412;    Muldon   v. 

V.  Verdell,  42  Ga.  634;  Pri<»-Evana  Whitlock,  1  Cow.  290, 13  Am.  Deo.  S33; 

Foundiy  Co.  v.  Southern  Bell  T.  A.  T.  Rathbone  v.  Tucker,  15  Wend.  498; 


Co.,  19  Ga.  App.  264,  91  S.  E.  283; 
Thmnaa   «.    Atkinson,    38    Ind. 

Patch,    123   Maes.    641; 


.  RauchfuBS,  21  N.  ¥.  Misc. 
494,  47  N.  Y.  8.  639. 

xHeald   ».   KenwMthy,    10  Exch. 
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It  is  still  the  law  of  Engluid  that  if  the  plaintiff  was  aware 
when  the  contract  was  made  that  the  agent  was  acting  for 
some  principal,  though  unnamed,  a  settlement  by  the  prin- 
cipal with  his  agent  will  not  preclude  a  suit  against  the  prin- 
cipal by  the  third  party;  *'  but  if  the  settlement  by  the  un- 
disclosed principal  was  made  when  the  third  party  was  still 
unaware  that  the  agent  was  not  himself  the  principal,  it  has 
been  held  that  the  plaintiff  eannot  hold  the  principal.**  The 
later  English  cases  find  support  in  a  few  decisions  in  the 
United  States.'^  There  seems  little  ground  for  the  fine  dis- 
tinctions taken  by  the  later  English  cases.  It  would  be  better 
to  adopt  squarely  either  the  rule  that  the  undisclosed  principal 
is  liable  in  every  case  unless  the  plaintiff  has  dischai^ed  him 
by  electing  so  to  do,  or  by  misleading  him  to  his  injury;  or, 
on  the  other  hand,  to  hold  that  the  principal  is  not  liable  when- 
ever his  action  honestly  taken  makes  it  undue  hardship  to  hold 
him.    The  latter  view  seems  more  conformable  to  justice. 

§  293.  Defences  to  acticms  by  tbe  agent  of  an  undisclosed 
principaL 

If  the  agent  sues  the  person  with  whom  he  dealt  it  is  a  defence 
that  settlement  has  been  made  with  the  principal  though  he 
was  wholly  imdisclosed  at  the  time  of  the  contract.**  Whether 
a  claim  that  could  be  used-  as  set-off  against  the  principal  may 
also  be  used  as  set-off  against  the  agent,  depends  upon  the 
character  of  the  local  statute  governing  8etK)ff,  and  upon 
whether  equitable  principles  are  applied.  Under  the  early 
English  Statute  such  a  sel^off  could  not  be  used;  *'  but  at  the 

'739.    See  also  Macfsrltme  v.  Gianna-  Co.,  30  Md.  39;  Schepflin  t>.  Deesar,  20 

oopulo,  3  H.  dc  N.  860;  Smethutst  f .  Mo.  App.  569;  lAiDgf.  Butler,  37  Hud, 

Mitchell,  1  E.  &  £.  622.  144.     See  also  dicta  to  this  effect  in 

•»  Irvine  v.  Watson,  5  Q.  B.  D.  414.  Guest  v.  Burhngton  Opera  House  Co., 

See    also    Davison    v.    Donaldsoii,    9  74  la.  457,  38  N.  W.  ISS;  Simmoos 

Q.  B.  D.  623.  H&i^wve  Ck).  v.  Todd,  79  Mik.  163, 

"Annatrong   v.    Stokea,    L.    R.    7  29  So.  851. 

Q.  B.  598.  "Atkinsone.  Cotaiworth,  3B.  &C. 

^  Bush  p.  Device,  5  Harr.  375;  Bal-  647. 

inter  o.   Hamiltwi,  3  La.   Ann.  401;  "Iqberg  v.  Bowden,  8  Ezch.  862. 

Hyde  ■>.  Wolf,  4  La.  234,  23  Am.  Dec.  See  also  Alsop  v.  Gaines,  10  Johns. 

481;  York  County  Bank  v.  8t«in,  24  396. 
Md.  447;  Brown  v.  Bmken',  etc.,  Te]. 
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present  day  a  contraFy  result  would  probab^  be  reached  in 
most  jurisdictions."' 

§  294.  Defences  to  actions  against  tbe  agent  of  an  undis- 
closed principal. 

If  instead  of  suing  the  principal  the  person  with  whom  the 
agent  dealt  sues  the  agoit  the  latter  cannot  clum  a  set-off 
which  woiild  have  been  good  in  a  suit  against  tiie  principal, 
even  though  tbe  principal's  existence  is  discovered  before  the 
time  when  performance  of  the  contract  was  due." 

§  295.  Lifonnal  written  contracts. 

Hie  principles  which  have  hraetofore  been  referred  to,  are 
applicable  not  only  to  ani  contracts  but  also  in  the  main  to 
unsealed  written  contracts.  Some  important  consequences, 
however,  flow  from  the  contract  beii^  written  rather  than 
oral.  There  is  less  necessity  for  resorting  to  presumption,  and 
extrinsic  circumstances  are  less  likely  to  be  important  where 
the  contract'  is  in  writing  tiian  where  it  is  oral.  Moreover, 
the  promises  in  writii^  cannot  be  contradicted,  and  the  con- 
struction of  them  is  for  the  court.'^  Therefore  an  agent  who 
mgns  personally  an  unsealed  writt«i  contract,  may  sue  or  be 
sued  upon  it  as  a  party  to  the  contract  thou^  his  principal 
is  orally  disclosed,"  but  if  the  contract  is  neither  under  seal 
nor  a  negotiable  instrimient,  the  principal  also  may  sue  or  be 
sued  upon  it  whether  he  is  orally  disclosed,**  or  undisclosed." 

•*Blin  p.  Soeath,  103  Cal.  43,  36  Bep.  S95.    Id  Camp  t>.  Barber,  S7  Vt. 

Ptto.  1029.  235,  88  Atl.  812,  the  agent  was  allowed 

"FontQ7  p.  Btnpp,  4  Jones  L.  B27.  to  eue  on  such  a  contract,  but  the 

*■  Evans  v.  Bvana,  3  A.  A  G.  132;  court  relied  on  the  fact  that  the  agaat 

De  Remer  v.  Brown,  106  N.  Y.  410,  was  benefidally  interested. 

417,  SO  N.  K  129.  "  Bateman  t>.  FhilUps,  IS  East,  272; 

"Jones  V.  Littledale,  6  A.  &  £.  4S6;  Drake  t>.  Beckham,  11  M.  &  W.  315; 
Biggins  B.  Senior,  S  M.  &  W.  834;  Colder  if.  Dobell,  L.  R.  6  C.  P.  4SS; 
Caldw  v.  Dob^,  L.  R.  6  C.  P.  486;  Boren  r.  SckwcntEer,  (Ind.  App.)  117 
Bnndt  r.  Morris,  [1917!  2  K.  B.  784;  N.  E.  526;  Byington  n.  Simpeon,  134 
HoU  V.  CtaodaU,  29  Cal.  667,  80  Am.  Man.  160,  45  Am.  Rep.  314;  NiooU  t>. 
Dec.  64;  Johnson  t>.  Smith,  21  Conn.  Burke,  78  N.  ¥.  580;  Choate  v.  Stander 
627;  Chandler  v.  Coe,  54  N.  H.  561;  (Okl.),  160  Pac.  737;  Alvord  v.  Baa- 
Rapid  Safety  YHber  Co.  d.  Uuitkin,  field,  86  Oreg.  49, 166  Pac.  549;  Smith  ». 
167  N.  Y.  B.  376;  Cream  City  Glass  Campbell,  85  Oreg.  420,  166  Pac.  646. 
Go.  p.  Friedlander,  84  Wis.  53,  54  But  see  Chandler  v.  Coe,  54  N.  H.  561. 
N.  W.  2S,  21  L.  R.  A.  135,  36  Am.  St.  ••  Boien  «.  Schwdtscr  Und.  App.), 
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It  is  said  that  tliis  does  not  violate  the  parol  evidence  rule, 
raice  the  party  apparently  liable  on  the  face  of  the  writing  is 
never  excused,  but  it  is  merely  shown  that  his  signature  by 
virtue  of  the  law  of  f^okcy  also  binds  another."  Even  thou^ 
the  contract  is  within  the  Statute  of  Frauds,  a  signature  of  the 
agent  without  indication  either  in  the  body  of  the  instrument 
or  in  the  signature  for  whmn  he  is  actii^  is  sufficient  to  bind 
the  principal,'^  or  to  entitle  him  to  sue."  But  the  agent  also 
is  liable  though  the  other  party  knew  he  was  acting  merely  as 
agent  and  knew  his  principal."  Evidence  of  the  surroundii^ 
circumstances  is  always  admissible  to  aid  in  the  construction  of 
a  writing,  and  in  case  of  ambiguity  it  may  be  necessary  to 
resort  to  the  inferences  and  presumptions  which  are  appro- 
priate to  oral  contracts.  Wherever  it  becomes  essential  to 
determine  whether  the  agent  Or  the  principal  is  the  party 
named  as  the  contracting  party  in  an  informal  written  contract, 
there  seems  no  reason  for  invoking  any  different  principles  of 
construction  from  those  which  are  hereafter  stated  as  appli- 
cable to  covenants  and  to  negotiable  instrumente."* 

117  N.  E.  S26;  HuntingtoD  c  Knox,  7 
Gush.  371;  Borcherling  c.  Kats,  37 
N.  J.  Eq.  160;  Shenners  v.  AdwOB 
(Old.),  148  Pao.  1023;  Eubbert  v. 
Borden,  6  Whart.  79;  Edwards  v. 
Golding,  20  Vt.  30. 

••  Higgiiis  V.  Seaior,  S  M.  A  W.  834; 
Thayw  V.  Luce,  22  Oh.  St.  62,  78. 

n  IViwman  e.  Lode*,  11  Ad.  A  El. 
689,  SM  (sale  of  goods);  Lerned  v. 
Jotms,  9  Allen,  419  (sale  of  goods); 
Haubelt  t>.  Rea  ft  Page  Co.,  77  Mo. 
App.  672  {oale  of  goods);  Conway  o. 
Sireeney,  24  W.  Va.  643  (rale  of  land). 
And  if  the  body  of  the  iDstnunent 
namee  the  principal,  a  fortiori  he  ia 
liable,  though  the  signatuie  td  the 
agent  does  not  indicate  hie  agency. 
Wiener  v.  Whipple,  63  ITis.  298,  10 
N.  W.  433,  40  Am.  Rep.  775  (sale  of 
goode). 

*■  Huntington  n.  Knox,  7  Cuah.  371 
(sale  of  good«);  StoweU  v.  Eldred,  39 
Wis.  614  (Bale  of  judgment);  Hunter 
V.  Qiddinga,  97  Maaa.  41,  93  Am.  Dec. 


64  (sale  of  goods);  likewise  wha«  the 
body  of  the  inatjiunrat  nacnea  the 
I»incipal  but  the  signature  is  the 
agent's  name  without  addition,  niil- 
lipB  n.  ComdiuB  (Miss.),  28  So.  871 
(land). 

«  Hig^os  V.  Senior,  8  M.  A  W.  834 
(gpada);  Sanborn  v.  Fla^o-,  9  Allen, 
474.  Bee  abo  Meyer  s.  Redmond,  205 
N.  Y.  478,  98  N.  E.  906,  41  L.  R.  A. 
(N.  S.)  675;  affirming  a.  c.  141  N.  Y. 
App.  Div.  123,  126  N.  Y.  8.  1052. 
And  see  lupm,  £  29. 

"  See  Luts  i>.  Van  Heynigen  Broker- 
age Co.  (Ala.),  75  So.  284;  Taylor  v. 
DanielsonTiUe  Cotton  Co.,  82  Conn. 
220,  n  Ad.  1080;  Grady  v.  E^uitt,  111 
Ky.  100,  63  8.  W.  283;  Maine  Red 
Granite  Co.  <;.  York,  89  Me.  64,  35 
Atl.  1014;  Copeland  f.  Hewett,  96 
Me.  525,  53  Atl.  36;  Rogeis,  etc.,  Co. 
i>.  Union,  etc.,  Co.,  134  Mass.  31; 
Deering  n.  Thom,  29  Minn.  120,  12 
N.  W.  360;  Towen  f.  Btereais  Cattle 
Co.,  83  Mimi.  343,  8ft  N.  W.  88;  Neip- 
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S  296.  Sealed  contracts. 

Iq  view  of  the  r^t  of  action  by  or  a^iainBt  tiie  principal 
which  exists  even  though  the  agent  is  named  as  the  contracting 
party  in  the  writing,  it  is  only  where  the  agent  seeks  to  main- 
tain a  personal  suit,  or  where  it  is  soi^t  to  hold  him  personally 
liable  that  it  is  likely  to  be  important  to  determine  which  is 
the  actual  party  to  a  simple  contract.  If  the  contract  is  under 
seal  the  importance  is  greater. 

By  l^e  rule  of  the  Common  I^w  none  but  parties  to  sealed 
instruments  could  have  rights  or  be  subject  to  liabilities  there- 
imder.  This  rule  obviously  involves  the  consequences  that  a 
principal  who  is  not,  on  a  proper  construction  of  a  sealed 
instrument,  named  it  in  as  a  party,  is  not  liable  upon  it,  nor 
can  he  maintain  an  action  on  it.^' 

Not  only  must  the  [n*incipal  be  named  in  the  document,  but 
to  become  liable,  it  is  essential  both  that  he  should  be  re- 
pressed as  the  covenantor  and  also  that  the  instrument  should 
be  sealed  witii  his  seal.'^  In  many  instances  the  execution  <^  an 
instrument  indicates  that  the  signer  is  also  the  covenantor,  as 


had  Botd  Co.  p.  Lowe  Furniture  Co., 
73  Mo.  App.  13S;  Basnight  v.  Southern, 
eU).,  Co.,  148  N.  C.  360,  62  8.  B.  420; 
HitCT.  5.  Sun  Foundry  Co.,  10  Utah, 
140,  37  Pbo.  257;  Qavuia  v.  Flummm, 
£8  Waah.  14,  101  Pac.  370. 

»Pii&ering's  Claim,  L.  R.  6  Ch. 
£26;  Whitn^  ■>.  Wymaa,  101  U.  S. 
392,  30S,  26  L.  Ed.  1060;  Badger 
Silver  Mining  Co.  t>.  Drake,  88  Fed. 
48,  58  U.  S.  App.  129,  31  C.  C.  A.  378; 
Gibam  *.  Victor  l^Udng  Mooh.  Co., 
232  Fed.  226;  HaU  «.  Cookrell,  28  Ala. 
607;  Walab  ■>.  Murphy,  167  lU.  228, 
47  N.  E.  364;  Huntington  v.  Knox,  7 
CuBb.  371,  374;  New  £kigland  Go.  v. 
Bockport  Co.,  149  Maas.  381,  21  N.  E. 
947;  OmgreM  Constniotioii  Co.  v. 
Woroeeter  Brewing  Co.,  1S2  MsM, 
366,  65  N.  E.  792;  Fenia  o.  Snow,  124 
Mich.  669,  83  N.  W.  374,  130  Mich. 
254,  90  N.  W.  860;  E^im  v.  Miliar,  131 
HUch.  334,  91  N.  W.  613;  Mahoney  p. 
McLeftn,  26  Minn.  416,  4  N.  W.  784; 
Bonba^ing  ».  Eati,  37  N.  J.  Eq.  ISO; 


Taft  ».  Brewster,  9  Johns.  334,  6  Am. 
Dec.  280;  Briggi  v.  Partridge,  64  N.  Y. 
367,  21  Am.  Rep.  817;  Tuthill  ».  WiK 
eon,  90  N.  Y.  423;  EUiott  v.  Brady,  192 
N.  Y.  221,  86  N.  E.  69,  18  L.  R  A. 
(N.  8.)  600,  127  Am.  Bt.  898;  Weber  p. 
Columbia  Amuaememt  Co.,  160  N.  Y. 
App.  D.  836, 146  N.  Y.  S.  63;  Biyaon  p. 
Luoas,  84  N.  C.  680,  37  Am.  Rep.  634; 
Quigley  p.  DeHaas,  83  Pa.  St.  287; 
Steele  v.  McElroy,  1  Boeed,  341.  Cf. 
Moore  r.  Gnnby  Mining,  etc.,  Co.,  80 
Mo.  86;  O'Brien  v.  Clement,  160  N.  Y. 
S.  976;  Whitehead  v.  Reddiok,  12  Ired. 
L.  96;  Kempner  v.  Dillard,  100  Teoc. 
606,  101  8.  W.  437,  123  Am.  St.  822; 
Stowell  V.  ESdred,  39  Wis.  614. 

"Mo<«e,  pi.  191,  p.  70.  Philadel- 
phia, etc,  R.  Co.  V.  Howard,  13  How. 
307,  337,  14  L.  Ed,  167;  Whitney  ». 
Wyman,  101  U.  8.  392,  395,  25  L.  Ed. 
lOSO;  NorthweBtem  Distilling  Co.  v. 
Brant,  69  lU.  658,  18  Am.  Rep. 
631;  TowDMud  v.  Coming,  23  Weod. 
435. 


if  the  mBtrument  reads  "i  covenant, "  ana  is  Bignea,  "A.  a." 
But  the  covenantor  may  be  separately  named  in  the  body  of 
the  instrument.  The  proper  way  in  which  a  sealed  contract 
should  be  made  on  behalf  of  a  principal  is  by  stating  the  cove- 
nant as  the  principal's  and  the  execution  of  the  deed  as  his.  But 
though  it  is  desirable  for  the  a^^t  to  indicate  tiiat  the  prin- 
cipal's name  has  been  s^ed  by  the  agent,  and  not  by  the 
principal  personally,  it  is  lega%  a  sufficient  execution  to  bind 
the  principal  if  the  f^ent,  without  discloBing  in  the  body  of 
the  instrumoit  or  in  the  signature  that  the  principal  was  not 
acting  personally  signs  the  name  of  the  principal.^'  It  is  also 
iromaterial  by  what  words  the  instrument  indicates  that  the 
execution  is  the  act  of  the  principal — not  of  the  agent.  A  con- 
tract signed  "M.  W."  for  "J.  B."  is  the  contract  of  J.  B.  as 
much  as  if  signed  J.  B.  by  M.  W;  ''*  but  it  is  insufficient  to  es- 
tablish a  covenant  as  the  principal's  v/here  the  covenant  is 
stated  to  be  that  of  "A.  B.  .^^t, "  and  this  has  been  so  held 
even  thoi^  the  instrument  describes  the  authority  enabling 
the  ^ent  to  execute  the  instrument.  It  is  tJie  personal  cove- 
nant of  the  i^nt.^*    The  addition  of  the  word  "Agent"  even 

'•  WakB  p.  Back,  2  East,  142;  For-  Stinchfidd  c  little,  1  Me.  231, 10  Am. 

?yth  V.  Day,  41  Me.  382;  Berkey  v.  Dec.  66;  Tippota  f.  Walker,  4  Mass. 

Judd,  22  Minn.  287;  DeriDney  v.  Rey-  595;  PuUam  e>.  West  Brookfield,  9  Men, 

Dolde,  1  W.  &  S.  328.    The  statement  1;  Enddey  v.  Strock,  50  Mo.  SOS;  Day- 

in  Wood  p.  Goodridge,  6  Cuah.  117,  ton  p.  Warae,  43  N.  J.  L.  669;  Taft  v. 

52  Am.  Dec.  771,  that  it  should  appeu  BrewBter,  9  Johns.  334,  6  Am.  Dec. 

on  the  face  ot  the  instrument  that  it  280;  Wliite  v.  Skiimer,  13  Johns.  307, 

was  executed  by  an  agent  and  by  vir-  7  Am.  Deo.  381;  Kieisted  r.  Orange  Ac 

tue  of  authority  delegated  to  him,  can-  R.  Co.,  69  N.  ¥.  343,  26  Am.  Rep.  199; 

not  be  supported.  Locke  p.  Alexander,  2  Hawks,  155,  II 

>•  WiUm  p.  Back,  2  East,  142;  Sun  Am.  Dec.  750;  Bryson  p.  Luoaa,  84 

Printing  &  Publishing  Assoc,  v.  Moore,  N.  C.  680,  37  Am.  Rep.  634;  Qui^ey 

183  n.  S.  642,  648,  22  S.  Ct.  Rep.  240,  p.  DeHaas,  82  Pa.  St.  267;  Roberts 

46  L.  Ed.  366,  aff'g,  101  Fed.  691,  41  o.  Button,  14  Vt.  105,  204;  Gc&r  p. 

G.  C.  A.  506;  Northwest«n  Distilling  Shaw,  1  Pinney,  608,  615;  North  p. 

Co.  p.  Brant,  69  HI.  658,  660,  18  Am.  Hem^MTry,   44  Wis.  306.     See  also 

Rep.  631;  Bradstreet  o.  Baker,  14  R.  I.  White  p.  Cuyler,  6  T.  K.  176;  Stinch- 

646;  Mussey  p.  Soott,  7  Cush.  215,  64  oomb  p.  Marsh,  15  Gmtt.  202;  OuUen 

Am.   Deo.   719.  p.  Nickerson,  10  U.  Can.  C.  P.  549. 

'>  Luta  V.  Linthicum,  S  Pet.  166,  S  In  Welsh  p.  nahn,  2  Hill  Ch.  (S.  C.) 

L.  Ed.  904;  Jones  p.  Morris,  61  Ala.  518;  167,  29  Am.  Dec.  63,  it  was  held  that 

Fi^er  p.  Salmon,  1  Cal.  413,  64  Am.  though  a  bill  of  ssJe  of  the  principal's 

Deo.  207;  Deming  v.  Bullitt,  1  Blackf.  ship,  executed  in  the  agent's  name  was 

241;Banksi>.  Sharp,  6  J.  J.  Marsh.  ISO;  wholly  inoperative  at  law,  it  amounted 
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though  followed  by  the  name  of  the  principal,  is  r^;arded  as 
mere  desaiptio  ■penona  as  if  it  were  "A.  B.,  Farmer, "  or,  "A. 
B.  Gentleman."  If,  howerer,  the  covenant  in  the  body  of  the 
deed  is  clearly  expressed  to  be  that  of  the  principal,  a  dgnature. 
as  agent  or  as  officer  of  a  ctaporation  will  be  sufficient  to  in- 
dicate that  the  seal  is  that  of  the  principal.''  If  the  agent  sign 
individually  such  a  covenant  of  the  principal,  without  words 
indicating  his  agency,  though  the  covenant  is  not  that  of  the 
principal,  the  agent  also  cannot  be  held  liable  as  a  covenantor, 
since  the  covenant  in  the  body  of  the  instrument  is  that  of 
the  principal."  Similar  principles  are  applicable  to  rights 
under  sealed  instruments  as  to  duties.  The  principal  cannot 
sue  upon  a  covenant  thoi^  made  with  reference  to  h^  busi- 
ness and  for  his  benefit  unless  he  is  the  covenantee,  and  if 
the  agent  is  named  as  l^e  oovenantee,  though  he  is  stated  in 
the  covenant  to  be  the  ^ent  of  a  named  principal,  these  words 
are  mere  descripUo  persona.'"  Where  the  form  of  the  instrument 
does  not  accurately  express  the  intention  ot  the  parties  the 
possibility  of  equitable  reformation  should  be  con^dered." 

§  297.  When  simple  ccmtracts  binding  Hie  principal  may  be 
implied. 

If  the  principal  takes  the  benefit  of  a  covenant  made  in  fact 
on  his  behalf,  but  so  written  that  the  covenant  is  not  that  of 
the  agent  because  the  promise  is  not  expressed  to  be  his,  nor 
that  of  the  principal  because  the  seal  is  that  of  the  agent,  the 

to  Bucb  an  Bgraeotent  as  a  court  of  corporatioa  it  may  thus  adopt  a  aeal, 

equity  would  ^ve  effect  to,  opunst  not  stated  to  be  the  corporate  seaL 

onlitora  of  the  principal.  Cases  supra. 

"  Consolidated  Coal  Co.  o.  Pews,  "  HandaU  k.  Van  Vechten,  19  Johns. 

IfiO  El.  344,  37  N.  K  937;  Johnatoa  e.  60,    10   Am.    Deo.    193;   Sberman  v. 

Crawley,  25  Ga.  316,  71  Am.  Dec  173;  Fitch,  9S  Man.  59,  64;  Whitfoid  v. 

Reynolds'  Heirs  v.  Glasgow  Academy,  Laidler,  94  N.  Y.  145,  46  Am.  R^. 

6  Etaoa,  37;  Mill  Dam  Fmmdty  b.  131;  Hopkiui  v.  Hdiaffy,  11  8.  &  K 

Bony,  21  Pick.  417;  Wiity  o.  Board  of  126. 

EdueatioD,  11  Hiim.  371;  Turner  o.  "Berkdey  o.  Hardy,  6  B.  &  C.  355; 

KingBton,  etc.,  Co.,  106  Tenn.  1,  5S  Sheldon  v.  Dunlap,  1  Harrison  (N.  J.}, 

S.  W.  S64.    But  see  Hatch's  Lessee  c.  245;    Buffalo    Catholio    Institute    t>. 

Barr,  1  Ohio,  *  390;  Oown  v.  FWmets'  Bitt«r,  87  N.  Y.  250.    See  aim  Norris 

Supply  Co.,  23  Oreg.  541,  32  Pac.  648;  v.  Dains,  62  Oh.  St.  216,  39  N.  E.  660, 

Miller  v.  Rutknd,  etc,  R.  Co.,  36  Vt.  49  Am.  St.  Rep.  716. 

4G2.     Even  thoui^  the  principal  is  a  "See  if^ra,  i 302. 
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prinripal  will  become  liable  on  a  contract  implied  in  fact  if 
he  take  advantage  of  the  covenant  and  treat  it  as  his  own, 
unless  the  contract  is  of  such  a  nature  that  a  seal  ia  requisite 
to  ita  validity.^  And  indeed  if  the  ptincipal  authorized  the 
making  of  the  contract  and  a  seal  is  not  essential  to  its  valid- 
ity, and  the  court  finds  that  the  intent  was  that  the  contract 
should  be  that  of  the  principal,  the  iDstniment  if  it  states  a 
promise  of  the  princip^  may  take  effect  as  a  simple  contract 
of  the  principal  thou^  signed  and  sealed  by  the  agent  in- 
dividually.*' Indeed  some  cases  have  gone  further,  following 
the  analogy  of  cases  which  hold  that  an  agent,  who  has  not 
authority  under  seal  enabling  him  to  enter  into  a  sealed  con- 
tract for  his  principal,  may  bind  \he  principal  by  a  simple 
contract,  when  he  attempts  to  enter  into  a  seided  contract  on 
his  behalf."*  They  have  held  that  an  undisclosed  principal 
may  be  charged  on  a  contract  entered  into  by  his  agent,  though 
the  contract  is  under  seal,  if  the  seal  was  not  necessary  for 
the  existence  of  the  contract.**  The  contrary  view,  however, 
as  to  this  last  point  has  been  strongly  taken  in  New  York,'* 
and  it  seems  with  reason.  Unlike  the  cases  where  the  agent 
had  purported  to  enter  into  a  sealed  cwitract  for  his  princi- 
pal but  without  the  requisite  authority,  there  is  here  a  valid 
contract  under  seal.  It  seems  difficult  to  find  in  addition  to 
this  contract  under  seal  of  the  agent  a  simple  contract  also 
on  which  V>  hold  the  undisclosed  principal.  Nor  can  a  sealed 
instrument  when  dishonored  be  disregarded  and  suit  brought 
on  principles  of  quasi-contract,  against  the  princip^  for  the 
value  of  the  consideration  received  by  him.'"    Where  seals 

"  See  caaee  in  the  pfeoediag  section;  v.  Eldred,  39  Wa.  614;  Kimdibon  o. 

also  WiUiams  v.  Uncompahgre  Canal  Bonwj,  07  Wis.  178,  29  N.  W,  907; 

Co.,  13  Col.  469,  22  Pao.  SOS.  See  also  Love  v.  Sierra  Nevada,  etc., 

•>  This  was  so  held  in  regard  to  in-  Co.,  32  Cal.  639,  91  Am.  Deo.  602. 

Btruments  expresBed  to  be  the  oove-  *•  Briggs  v.  Partridge,  61  N.  Y.  357, 

nants  of  a  corporation  but  sigQed  by  the  21  Am.  Rep.  617;  Schefer  e.  Henkel, 

agent  in  his  own  name  and  sealed  with  75  N.  Y.  378;  Heoricus  v.  Eni^ert, 

his  individual  seal  in  Sherman  v.  Fitch,  137  N.  Y.  483,  33  N.  E.  560;  Spencer 

98  Maaa.  69;  Blanchard  v.  Blockstone,  v.  Huntington,  100  N.  Y.  App.  Div. 

102  Mam.  343.    See  also  Purvauce  v.  463,  91  N.  Y.  S.  561;  Stanton  v.  Gioo- 

Sutherland,  2  Ohio  St.  478.  gar,  126  N.  Y.  App.  Div.  174, 109  N.  Y. 

*>  See  supra,  {  275.  S.  134. 

**  lAncaetcr   o,    Kniokerbocker    Ice  ■*  Coaling  Cool  Co.  d.  Howard,  130 

Co.,  153  Pa.  427,  26  Atl.  251;  Stowdl  Qa.  807,  811,  61  S.  E.  987;  KUcsted  tr. 
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have  been  altt^ther  deprived  of  thdr  common-law  eflicacy, 
it  is  probable  that  the  principles  stated  in  the  preceding  section 
as  applicable  to  inftn'mal  written  contracts  would  be  applied 
rather  than  those  stated  in  this  section.^ 


§  29S.  Only  parties  to  negotiable  instruments  are  liable 
thereon. 
A  bill  of  exchange  or  promissory  note  is  a  formal  instrumait 
though  of  a  mercantile  character,  and  it  is  generally  held  that 
no  one  is  liable  on  such  an  iustnunent  whose  name  does  not 
f^ipear  upon  it  as  a  signer.  Unless  it  appears,  ther^ore,  from 
the  instrmnent  iteeU,  that  the  obligation  is  made  on  behalf 
of  a  principal  named  in  the  paper,  the  agent  is  liable  and  the 
princq>al  is  not.^  Even  though  it  clearly  appears  that  an 
instrument  relates  to  the  inincipal's  bu^ess,  the  agent  if  he 
signs  the  instrument  individually  becomes  personally  liable. 
Thus  if  tiie  agent  draws  on  his  i»incipal  for  the  principal's  debt, 
the  ^ent  is  liable  on  the  bill  if  it  is  dishonored.^    So  though 


Onnee,  ete.,  R.  Co.,  69  N.  Y.  343,  26 
Am.  Rep.  190;  ej.  the  rule  in  i^ard  to 
negotiobte  iDBtrumeiitB,  mira,  \  303. 

■Gibbs  t>.  Diokson,  33  Ark.  107; 
Streeter  v.  Janu,  90  Him.  393,  9a 
N.  W.  1128;  ep.  hmBB  v.  Morria,  61 
Ab.  518,  S24;  Sanger  v,  Warreo,  91 
Tax.  472,  4i  S.  W.  4n,  66  Am.  St. 
Rep.  913. 

«  Leadbitter  n.  Furaw,  S  M.  A  S. 
345;  PTke  ».  Txy\at,  S  H.  A  N.  S40; 
Dutton  0,  Mar^,  L.  R.  6  Q.  B.  361; 
In  n  Adansonift  Pibn  Co.,  L.  R.  9 
Ch.  635;  Ciagiii  r.  LoreU,  109  U.  B. 
194,  3  S.  Ct.  132,  27  L.  Ed.  903;  Esott 
tr.  Vecutble,  42  Ala.  186;  Moragoe  c 
Richmond  Loocmiotive  Works,  124 
Ala.  537,  27  So.  240;  Feaae  K.  FeoB^  36 
Comi.  131,  95  Am.  Dec.  226;  Graham 
o.  Cbmpbdl,  66  Ga..  2S8;  Coaling  Coal 
Co.  V.  Howvd,  130  Qa.  807,  811,  61 
8.  E.  987;  New  Yoik  life  Ids.  Co.  v. 
Martindale,  76  Eans.  142,  88  Pao.  659, 
21  L.  R.  A.  (N.  S.)  1046;  FuHer  v. 
Hotqier,  3  Qt«j,  334,  341;  Williams  o. 
BoMiiM,  16  Gray,  77,  77  Am.  Deo. 


396;  Sparis  o.  Di^mtch  Tnuufa-  Co., 
104  Mo.  631,  16  a.  W.  417,  12  L.  R.  A. 
714,  24  Am.  St.  Rep.  361;  Fanell  i>. 
R«ed,  46  Neb.  258,  61  N.  W.  959; 
Chandler  v.  Coe,  64  N.  H.  661;  PenU 
V.  Stanton,  10  Wend.  271,  26  Am.  Deo. 
658;  Alooufacturers'  Bank  n.  Love,  13 
N.  Y.  App.  D.  661,  43  N.  Y.  8.  812; 
Ranger  e.  Tbahnann,  84  N.  V.  App. 
Div.  341,  82  N.  Y.  8.  846,  affd.  178 
N.  Y.  S74,  70  N.  E.  U08;  National 
Genoan  Am.  Bonk  v.  Lang,  2  N.  Dak. 
66,  49  N.  W.  414;  Anderton  tr.  Sboup, 
17  Oh.  St.  125;  Bank  v.  Cook,  38  Ob. 
St.  442;  Arnold  v.  Bprague,  34  Vt. 
402.  But  see  (xmlra  Haskell  tr.  Comiah, 
13  Cal.  46. 

"  Leadbitter  c.  Farrow,  5  M.  &  S. 
346;  Newhall  v.  Duolap,  14  Me.  180, 
31  Am.  Dec.  46;  Mahcw  v.  Prince,  11 
Mass.  54;  Conant  r.  Alvord,  166  Mass. 
311,  44  N.  E.  250.  The  law  is  otherwise 
in  Louisiana.  KrumUiaar  v.  Ludeling, 
3  Martin  (O.  S.),  640;  Wolfe  v.  Jewett, 
10  Ia.  383;  lincoln  v.  Smith,  I]  1a. 
11.     So  if  an  ag 
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a  draft  contains  a  direction  to  charge  the  pajrm^it  to  the 
principal's  account,  the  agent,  if  he  signs  individuaUy,  is  per- 
sonally liable.*'  But  if  such  an  instrument  is  signed  with 
the  addition  of  words  stating  that  the  signer  is  an  agent  or 
corporate  officer,  the  principal,  not  the  agent,  is  liable.*" 

§  296.  What   signatures  to  negotable  instruments  bind  tlie 
principal. 

Hie  signature  by  the  agent  of  the  principal's  name  alone  is 
sufficient  to  bind  the  principal  if  the  agent  was  duly  author- 
ized." So  a  si^iature  of  the  agent  stated  to  be  "on  account 
of"  the  principal,"  or  "on  bdialf  of,"  "  or  "for"  the  prin- 
cipal,'^ makes  the  instrument  hia  obligation.  But  it  is  gen- 
erally held  that  the  mere  addition  of  the  word  "agent"  or  such 
official  designations  as — "president,"  "treasurer,"  "trustee,"iQ 
the  absence  of  words  in  the  body  of  the  instrument  showing  a 
different  intent,  is  to  be  treated  as  matter  of  description,  and 


principal  a  bill  leodTed  in  the  prin- 
dptJ's  busiaees  the  agent  is  liable. 
Goupy  V.  Harden,  7  Tftunt.  160. 

"ThoniBs  V.  Bishop,  2  Str.  965; 
Newfa&ll  V.  Dunlap,  14  Me.  ISO,  31 
Am.  Dec.  45;  Bank  of  British  North 
America  v.  Hooper,  5  Gray,  567,  66 
Am.  Deo.  300;  Bmb  v.  O'Brien,  12 
Gmy,  477.  The  law  is  otherwiBC  in 
Louiaiana.  Maher  c.  Orerton,  9  1a. 
115;  Milligan  v.  hyh,  24  La.  Ann.  144. 
See  also  Wallis  v.  Johnson  School 
Township,  7S  Ind.  368.  In  Oloott  v. 
Tioga  R.  Co.,  40  Barb.  179,  aSd.  in 
27  N.  Y.  546,  84  Am.  Dec.  298,  a 
draft  signed  by  "A"  with  the  addition 
"ftesident"  c^  a  named  corporation, 
drawn  on  B,  named  oe  Treafluro-  of 
another  corporation,  with  direction  to 
"(diarge  motive  power  and  account," 
was  held  the  biD  of  the  corpOTation, 
and  not  of  A  individually.  In  this 
case,  however,  there  was  the  furthw 
drcumBtance  that  the  bill  was  dated 
at  the  cffice  of  the  corporation. 

*>Tritte  B.  Dwby  Fishing  Co.,  2 
Conn.  260;  Tripp  v.  Swanaey  Paper 


Co.,  13  Pick.  291;  Fuller  e.  Hmper,  3 
Gray,  334;  Davis  v.  Henderstu,  25 
MisB.  549. 

"  Second  Nat.  Bank  v.  Martin,  82 
la.  442,  48  N.  W.  736;  Young  v.  Perry, 
42  N.  Y.  App.  247,  69  N.  Y.  S.  19. 
In  these  cases  the  name  of  a  corpcHaticoi 
was  signed  without  indication  of  the 
office  or  agent  who  wrote  the  signB- 

•>  linduB  D.  Mnlose,  2  H.  A  N.  283, 
3  H.  A  N.  177;  Gadd  v.  Houston, 
1  Ex.  D.  357. 

*>  Aggs  ■>.  Nicholson,  1  H.  A  N.  165. 

M  Alexander  t>.  Boat,  L.  R.  4  Ex.  102; 
Sheridan  v.  Carpenter,  61  Me.  83; 
Tucker  Manufacturing  Co.  v.  Fair- 
banks, 98  Mass.  101,  104;  Oloott  p. 
Little,  9  N.  H.  259,  32  Am.  Dec.  367. 
See  also  cases  to  the  same  effect  aa  to 
sealed  instruments,  supra,  n.  74.  It 
was  so  hdd  as  to  a  charter  party  in  Sun 
Printing  A  Publishing  Assoc,  p.  Moco^ 
183  U.  S.  042,  048,  22  Sup.  Ct.  R^. 
240,  46  L.  Ed.  366,  afFg.  41  C.  C.  A. 
506,  101  Fed.  591.  But  in  Eaiiy  o. 
Wilkinscm,    9   Gntt.   08,    where    th« 
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the  agent  or  official  is  personally  the  party.**  Even  though  the 
dgnature  to  the  instrument  has  added  to  it  not  simply  the 
word  agent,  or  the  name  of  a  corporate  office  which  the  signer 
holds,  but  also  states  the  name  of  the  principal  or  the  corpora^ 
tion  of  which  the  sign^  is  an  officer,  as  "A.  B.  agent  for  C.  D." 
or  "%.  Y.,  Freddent  oi  the  Z  Corporation,"  the  same  rule  is 
applied.    The  obligation  is  that  of  the  agent,**  except  as  the 

Wend.271, 26  Am.  Dec.  558  ("  Agent ") ; 
Chemuug  Cnoal  Bank  v.  SuperviBtos. 
6  Denio,  517  ("Supemwrs");  Casco 
Nat  Bank  0.  CUric,  139  N.  Y.  307, 34  N. 
£.  908,  36  Am.  St.  Bep.  705  ("Pr^t.," 
"Treas.");  First  Nat.  Bank  t>.  StueU 
tiu,  80  Hon,  435,  30  N.  Y.  8.  83,  affd., 
150  N.  Y.  455  ("Prefddent"  "Tnejh 
urer  ") ;  Cortland  Wagc«  Co.  v.  Lynch, 
82  Hun,  173,  31  N.  Y.  S.  326  ("Agt.">; 
Manufacturers'  Bank  v.  Lore,  13 
N.  Y.  App.  Div.  661,  43  N.  Y.  S.  812 
("Agent");  Anderton  v.  Shoup,  17 
Oh.  St.  125  ("Agent");  Ohio  Nat,  Bank 
V.  Cook,  38  Oh.  St.  442  ("Treas."); 
Guthrie  V.  Imbrie,  12  Or.  182,  6  PM. 
664,  53  Am.  Rep.  331  ("Preat.,"  "See. 
Q.  M.  Co.");  Manufacturers'  Bank  v. 
PoUett,  ll  R.  I.  92,  23  Am.  Rep.  418 
("Agent");  Arnold  o.  Spngue,  34  Vt. 
402,  400  ("Agent");  Rand  v.  Hale,  3 
W.  Va.  496,  100  Am.  Dec.  761 
("Preat.");  Hamilton  o.  Jones,  Rap. 
Jud.  Quebec,  10  C.  S.  496  (attorney). 
See  further  in  regard  to  aignatuiee  of 
trustees,   it\fra,   {312. 

oRew  0.  Fettet,  1  Ad.  ft  E.  196 
("Churchwardens  for  the  Parish  of 
C");  Courtauld  v.  Saunders,  16  L.  T. 
(N.  S.)  562  (Directors  "of  the  Finan- 
cial Insurance  Company,  Limited"); 
Tannatt  v.  Rocky  Mountain  Nat. 
Bank,  I  Col.  278,  9  Am.  B^.  166 
("Agrat  few  S.  Tayior");  Burlingame 
v.  Brmnttx,  79  lU.  616,  22  Am.  Rep. 
177  ("As  trustees  of  first  Univssalist 
Society  erf  Eriville");  McNeil  o.  Sho- 
ber,  ebo.,  Co.,  144  HI.  238,  33  N.  E. 
31  ("President  World's  Pastime  Expo- 
mtjon  Company");  Hays  f.  Crutcber, 
64  Ind.  280  ("Trust«B  of  the  first 


words  following  the  agent's  signatuie 
"Fot  Sam'l  H.  Early"  wew  inclosed  in 
brackets,  the  court  hdd  that  a  note 
BO  signed  was  that  of  the  agent. 

"Sew  V.  Pettet,  1  Ad.  &  H.  196 
("Churchwardens  for  the  Parish  of  C" 
aad  "Oreneer"  added  after  the  names 
of  ajgners);  Metcalf  v.  Williams,  104 
U.  a  93,  98,  26  L.  Ed.  665;  Bichmond 
IiOGOmotive  Works  o.  Moragoe,  119 
Ala.  80,  24  So.  834  ("Baud  of  Buai- 
Deas  Managna");  Mcosgne  o.  Rioh- 
mcmd  Locomotive  Works,  124  Ala. 
537,  24  So.  240;  Conner  tr.  Clark,  12 
Qd.  168, 73  Am.  Dec.  529  ("Trustee"); 
Hofaoon  B.  Haasett,  76  Oal.  203,  18 
Pnc  320,  9  Am.  St.  Rep.  193  ("Presi- 
dent"); San  Bernardino  Nat.  Bank  t>. 
Bank  of  Andimm  (Cal.),  32  Pac.  168 
("Preradent,"  "Secretary");  Hall  v. 
Bradbury,  40  Conn.  32  ("Agent"); 
Johmton  v.  Allis,  71  Oinn.  207,  41 
Atl.  816  ("Trustee");  Graham  p. 
Gkmpbdl,  56  Ga.  258,  262  ("Agent"); 
Bedell e. Scarlett,  75 Ga.S2  ("Agent"); 
Burkhaltta-  k.  Perry,  127  Ga.  438,  66 
a  E.  631,  119  Am.  St.  Rep.  343 
("Agent");  Coaling  Coal  Co.  v.  How- 
ard, 130  Ga.  807,  811,  61  S.  E.  987 
("Agent,"  "Trustee");  School  Trus- 
tees V.  Rautenberg,  88  lU.  219  ("School 
Trasteea");  Haokemack  v.  Wiebrock, 
172  DL  98,  49  N.  E.  984  ("Prea," 
"Setfy.");  Preaoott  v.  ffixoa,  22  Ind. 
Am).  139,  63  N.  E.  391,  72  Am.  St. 
Kcp-  291  ("President,"  "Secretary"); 
Jump  V.  Sparling,  218  Maas.  324,  105 
N.  E.  878  general  statement).  Leach  v. 
Kow,  16  Miss.  221,  228  ("Trustees"); 
Famn  V.  Reed,  46  Neb.  258,  64  N.  W. 
960  ("TnHtee");  Penti  v.  Stanton,  10 
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tJnifonn  Negotiable  InstnunentB  Law  may  have  changed  ihe 
law.  This  result  is  more  necessarily  reached  in  r^ard  to  a 
note  signed  by  an  officer  of  a  corporation,  where  the  body  of 
the  note  states  "I"  promise  to  pay; "  though  the  same  result 
has  been  reached  where  a  note  read  "we"  promise,  and  was 
signed  by  a  single  person  with  the  addition  of  his  officifd  title 
in  a  specified  corporattion.*^ 


UniTOsal  Church  of  Keroeton"); 
Hajres  V.  MatthewB,  68  Ind.  412,  30 
Am.  Bep.  226  ("TruBtees  itf  Ute  F!nt 
UmTflnaliBt  Church  of  Piwoeton, 
iDduuu");  Hayes  v.  Brubaker,  66 
Ind.  27  ("TruBteefl  of  the  First  Uni- 
TeraftUst  Church  of  Pierceton"};  Wil- 
liUDB  c.  Second  N&t.  Bonk,  83  Ind. 
237  ("TtusteeB  Perry  Lodge  37,  F.  & 
A.  M."};  MeClell&ii  c  Robe,  93  Ind. 
208  ("Tnuteee  for  Greenwood  Lodge, 
No.  192,  F.  &  A.  M.");  Cobuni  v. 
Ome^  Lodge,  71  Iow&,  581,  32  N.  W. 
613  ("Trust«e8  Omega  Lodge"); 
Webb  t>.  Burke,  6  B.  Mon.  51  ("Agent 
for  Samuel  Burke");  Burbonk  o. 
POeey,  7  Bush,  372  ("Preaidcmt  of  the 
Hendereoa  Coal  Co.");.  Sheridan  v. 
Carpenter,  61  Me.  83  ("Treasurer  of 
St.  I*aul'a  Parish");  Mdlen  c  Moore, 
68  Me.  390,  28  Am.  Rep.  77  ("Treas- 
urer tA  Mechanic  Falls  Dairying  A»o- 
dotion");  Bendell  v.  Horrimao,  75 
Me.  4ft7,  46  Am.  Rep.  ^1  ("Pred- 
dent  and  Directors  of  Stockton  Cheese 
Company);  Summit  v.  Ridgeley,  20 
Md.  107  ("Treaeurer  of  St.  Stephen's 
E^l  Church  fund");  Haverhill  Ins. 
Co.  e.  NewhaU,  1  Allen,  130  (Presi- 
dent of  the  Dorchester  Avenue  Rail- 
road Company);  Tucker  Mfg.  Co.  n. 
Fairbanks,  96  Man.  101  ("Agts.  Pis- 
catAqua  F.  &  M.  Ins.  Co."};  Davis  v. 
Eki^and,  141  Man.  SS7,  6  N.  E.  731 
("Pree.  and  Treas.  Chelsea  Iron 
Foundry");  TiUen  p.  Barnard,  43 
Mich.  376,  5  N.  W.  420,  38  Am.  Rep. 
197  (Vestryman  Grace  Church) ;  Fow- 
kir  V.  Atkinson,  6  Minn.  578  ("Trus- 
tees of  School  District  No.  6"); 
Byars  v.  Doores,  20  Mo.  284  (Attorney 


for  Elias  FVench");  Savage  d.  Rix,  9 
N.  H.  263  ("Whitefield  Road  Ccm- 
mittoe."  The  note  be^in  "We  jointty 
and  sevemlly  [Konuse");  Terhune  v. 
Porrott,  69  N.  J.  L.  16,  34  Atl.  4 
("President  <rf  Long  Branch  Hotd  & 
Cottage  Co.");  Barker  tr.  Medtantc  Ins. 
Co.,  3  Wend.  94,  20  Am.  Deo.  664 
(President  et  the  Mechanic  t^n  Int. 
Co.");  Hills  B.  Bannister,  8  Cow.  31 
("Trustees  of  Union  Religious  Society, 
Ilidps");  Merchants'  Bank  it.  Hayes, 
7  Hun,  630  ("Attorney  for  the  Estat« 
of  L.  Hayes");  DeWitt  v.  Walton,  0 
N.  Y.  671  ("Agmt  for  the  Church- 
man"); Robinson  v.  Kanawha  Valley 
Bonk,  44  Oh.  St.  441,  8  N.  E.  683, 
68  Am.  Rep.  829  ("Agent  Kanairiia  ft 
Ohio  Coal  Co.");  Keokuk  Palls  Imp. 
Co.  tr.  Kingslaod,  etc.,  Co.,  6.0kla.  32, 
47  Poo.  484  ("As  Direoton  Keokuk 
FUls  Improvement  Co.");  Early  p. 
Wilkinson,  9  Gratt.  68  ("For  Sam'i  H. 
Eariy");  Scott  v.  Baker,  3  W.  Va.  286 
("President  Blonnerhaaaett  Oil  Co."); 
Exchange  Bank  f .  Lewis  County,  28 
W.  Va.  273  ("Agent  for  Lems 
County").  But  see  Johnson  p.  Smith, 
21  Conn.  627,  where  a  not«  signed 
by  three  persons  with  the  addition; 
"Veetiymen  of  the  EiHsoop^  Sodety" 
was  hdd  to  bind  the  sodety. 

«  Chamberlain  e,  PadSc  Wool-Oow^ 
ing  Co.,  64  Cal.  103  (<^.  MeCormiok  p. 
Stockton  R.  Co.,  130  Cal.  100,  62 
Pac.  267);  Sturdivont  t>.  Hull,  69  Mp. 
172,  8  Am.  Rep.  409;  Wyman  v.  Gray, 
7  Harr.  &  J.  409;  Haverhill  Mut.  Ins. 
Co.  V.  Newhall,  1  Allen,  130;  Davis  p. 
Eni^and,  141  Mam.  587,  6  N.  E.  731. 

■>«  Mellen  s.  Moore,  68  Me.  890,  28 
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Scunetimes  a  note  mgned  by  a  corporation  has  added  to 
the  signature  of  the  corporation  the  names  of  officers  with 
their  official  designations  as  a  note  signed  "A.  B.  Co."  and 
under  this  s^nature  the  further  signatures  "X.  Y.  Preddent," 
"Y.  Z.  Treasurer."  It  is  open  to  argument  whether  such  an 
instrument  is  intended  to  be  merely  the  obligation  of  the  cor^ 
poration  executed  by  its  officers,  or  is  intended  to  be  the  joint 
obligation  of  the  corporation  and  its  officers.  By  the  weight 
of  authority  such  an  instrument  is  held  to  import  without 
ambiguity  the  sole  liability  of  the  corporation.*^  In  a  few 
States,  however,  it  has  been  held  that  the  corporation  and  the 
individuals  are  both  liable."  The  courts  of  other  States  hold 
with  considerable  reason  that  such  an  instrument  is  not  with- 
out ambiguity,  and  that  parol  evidence  should  be  admitted 
to  clear  up  the  ambiguity.' 

Hie   Uniform   Negotiable   Instruments   law   presumably 

19  L.  R.  A.  676;  Keokuk  FaUs  Imp. 
Co.  v.  Kinvlsnd,  etc.,  Mfg.  Ck).,  5  Okl. 
32,  47  Pao.  484.  Is  SavingB  Bank,  etc., 
t>.  CeQtral  Market  Co.,  122  Csl.  28, 
54  Pac.  273,  the  note  was  signed  by  a 
ooiporation  and  by  aeveral  mdividuala 
"as  Btockholdefs."  It  was  held  that 
all  were  liable.  But  these  deoiflJooB 
it  seema  should  be  revised  if  the  same 
question  should  arise  aStet  the  eoaob- 
laeat  ot  the  Negotiable  Inatrumeut 
Law. 

■Brid  p.  Exchange  Nat.  Bank,  172 
Ala.  47fi,  55  So.  808,  180  Ala.  {176,  61 
So.  277;  Bean  v.  I^oneer  Mining  Co.,  66 
GaL  451,  6  Pao.  86,  56  Am.  R^.  106; 
Swarts  V.  Cohen,  11  Ind.  App.  20,  38 
N.  E.  536j  Wwtern,  etc,  Co.  v.  lAck- 
man,  75  Kans.  34,  88  Pac.  527;  Biuns- 
wiek-Balke,  etc.,  Co.  t>.  Boutdl,  45 
Minn.  21,  47  N.  W.  261.  Where  the 
signature  of  the  officer  was  not  fol- 
lowed by  his  official  title,  it  was  held 
that  he  might  show  by  parol  evidenoe 
that  he  was  secretary  i^  the  tor- 
poration  and  signed  the  not«  menty 
as  such.  Oennania  Nat.  Bank  o. 
Maritm,  129  Wis.  544,  109  N.  W. 
674. 


Am.  Rep.  77;  HoQure  i 
78  Me.  SM^  6  AU.  11. 

■Ch^tman  v.  Smethurst,  [1909]  1 
K.  B.  927  (leVg.,  [1909]  1  K.  B.  73); 
fUk  p.  Moebs,  127  U.  a  597,  8  a  Ct. 
K.  1319,  32  L.  Ed.  266;  Gold,  etc.,  Co. 
V.  Dhuus,  21  Colo.  App.  284,  121  Pac. 
677;  I^rmers',  etc.,  Bank  v.  Colby,  64 
Col.  352,  28  Fac.  118;  Castle  o.  Bel- 
fast Foimdry  Co.,  72  Me.  167;  Glea- 
son  s.  Sanitary,  etc,  Co.,  98  Me.  H4, 
45  AtL  825,  74  Am.  St.  Rep.  370;  Dra- 
per V.  Massachusetts  Steam  Heating 
Co.,  5  Alleii,  338;  Miller  v.  Roach,  ISO 
Mwe.  140,  22  N.  E.  034,  6  L.  R.  A.  71; 
Endish,  etc.,  Co.  p.  Gktbe,  etc.,  Co.,  70 
NA.  436,  97  N.  W.  612;  Reeve  v. 
Flist  Nat.  Bank,  54  N.  J.  L.  208,  23 
AU.  853,  16  L.  R.  A.  143,  33  Am.  St 
Uep.  676;  WHam  t.  Fite  (Tenn.),  46 
8.  W.  1056;  lietiacher  p.  Kraus,  74 
Wis.  387,  43  N.  W.  166,  6  L.  R.  A.  496, 
17  Am.  St.  Rep.  171.  See  also  Scoalan 
B.  Keith,  102  Dl.  634,  40  Am.  Rep. 
824;  Lathan  v.  Houston  Flour  Mills,  68 
Tea.  127,  3  8.  W.  462. 

••  Heffoer  v.  Browndl,  76  Iowa,  341, 
39  N.  W.  640;  Mathews  p.  Dubuque 
UaMRM  Co.,  87  la.  246,  64  N.  W.  226, 
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changes  many  of  the  results  stated  in  this  section.*  S^naturee 
to  non-negotiable  notes  uid  other  non-n^otiable  instruments 
would  not  be  controlled,  however,  by  the  statute. 


§  300.  Adoption  by  a  principal  or  a  corporatifm  of  the  signa- 
ture of  an  agmt  or  officer. 

As  a  party  to  a  n^^tiabie  instrument  may  adopt  as  a  busi- 
ness destination  any  name  which  he  sees  fit,*  as  indeed  a 
party  to  any  contract  may,^  it  has  been  urged  with  some 
force  that  under  this  rule  the  name  of  an  ^^t  or  official, 
followed  by  a  statement  of  his  agency  or  office,  is  properly  to 
be  regarded  as  a  business  designation  of  the  principal.  If  the 
facts  bear  out  the  contention  that  the  name  of  the  agent  co* 
official  was  thug  intended  and  do  not  rather  show  that  the 
name  of  the  individual  was  intended,  the  suggestion  seems 
sound.'  The  principle  has  been  fully  recognized  in  regard 
to  the  name  of  a  cashier  or  other  officer  of  a  financial  corpora- 
tion to  which  the  name  of  his  office  is  added.  This  has  often 
been  held  a  designation  of  the  corporation.'     Conversely  it 


'  Sectios  20  erf  the  Statute  pcoTides: 
"Wbere  the  instrument  contains  or  a 
poBon  adds  to  hia  signature  words  in- 
dicating that  he  signs  for  or  on  be- 
half of  a  prinoipa],  or  in  a  representa- 
tive oapacity,  he  is  not  hable  on  the 
instrument  if  he  was  duly  authorised; 
but  the  mere  addition  of  words  de- 
soribing  him  as  an  agent,  or  as  filling 
a  representative  charaet«r,  without 
disclosing  his  principal,  does  not  ex- 
empt him  from  personal  liatnlity." 
See  ivfia,  i  1144. 

•Pease  V.  Pease,  35  Conn.  131,  96 
Am.  Dec.  226;  Chemical  Natl.  Bank 
p.  City  Bank,  1S6  HI.  149,  40  N.  E. 
328;  Fuller  v.  Hoopn,  3  Gray,  334; 
Chandler  v.  Coe,  64  N.  H.  561 ;  DeWitt 
C.  Walton,  9  N,  Y.  571;  PcoeUoh  e. 
Proelioh  Trading  Co.,  120  N.  C.  39, 
26  S.  E.  647. 

•Cherry  o.  City  Nat.  Bank,  144 
Fed.  687,  76  C.  C.  A.  343;  Smith  v. 
Robins,  236  Ftd.  114,  149  C.  C.  A. 


■  See  Edmunds  tr.  Bushell,  L.  R.  1 
Q.  B.  07;  Flowes  v.  Commercial  Trust 
Co.,  223  Fed.  318,  138  C.  C.  A.  S80; 
Ocilla  Southern  R.  Co.  o.  Morton,  13 
Oa.  App.  604,  79  S.  E.  480;  Bailow  v, 
Congregationat  Society,  8  Allen,  460; 
Bank  of  New  York  v.  Bank  of  Ohio,  29 
N.  Y.  619.  Cf.  Heffron  p.  Pollard,  73 
Tex.  96,  II  8.  W.  165,  where  parol  e^ 
denoe  was  hdd  inadmiadble  to  show 
that  a  contract  signed  by  the  agent 
in  the  name  of  the  principal,  by  hint- 


self  as  agent  was  intended  as  the  o 
baot  of  the  agent,  the  name  of  the 
prindpal  being  used  as  the  agoit's 
business  designation. 

'Baldwin  v.  Bank  of  Newbury,  1 
Wall.  234,  17  L.  Ed.  534;  New  Eog- 
land,  etc.,  Co.  v.  Gay,  33  Fed.  636; 
Stamford  Bank  v.  Ferris,  17  Conn.  250- 
Collins  V.  Jobnaon,  16  Qa.  468;  Cool; 
ing,  etc.,  Co.  e.  Howard,  130  Ga.  807; 
Mclntire  b.  Preston,  10  lU.  48,  48 
Am.  Dec.  321;  Nave  v.  First  Nat. 
Bank,  87  Ind.  204;  Erwin  Idne  F&per 
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would  seem  that  the  £%ent  may  adopt  the  principal's  name  as 
his  own  bumness  designation,  but  a  case  where  this  was  true  in 
fact  would  be  unusual/ 

§  301.  The  body  of  the  instniment  may  explain  the  meaning 
of  the  signature. 

If  a  negotiable  imtrument  states  that  the  promise  is  that 
of  the  principal,  it  aeema  immaterial  in  what  form  the  ag^it 
HJgnR  it.  Thniigh  it  ia  necessary  that  the  instrument  be  s^ned, 
it  is  not  necessary,  if  it  is  delivered  by  the  ob%or,  or  by  one 
who  has  authorily  to  bind  him,  that  the  s^nature  be  sub- 
scribed' and  even  though  the  ag^t  sigued  his  individual 
name  without  addition,  it  would  seem  that  the  reasonable 
construction  of  the  instrument  is  that  the  principal  promises 
by  his  agent,  the  signer.  Certainly  where  the  signature  states 
the  a^jemcy  hy  the  addition  of  the  word  "agent"  or  the  like, 
the  oblation  will  be  that  of  the  principal.^  A  variety  of 
differences  in  expression  in  the  body  of  the  instrument  may 
tend  to  show  an  intention  to  make  the  obligation  that  of  the 
foincipal  or  of  tiie  agent.    The  instrument  must  be  read 

Co.  V.  FBrmera'  Nat.  B&nk,  130  Ind.  Instrumental  I^w  quoted  supra,  n.  2, 

367, 30  N.  E.  411,  30  Am.  St.  Rep.  246;  and  eee  irt/ra,  J  1144. 
Hodge  0.  Farmera'  Bank,  7  Ind.  App.  'In  Kanaaa  Nat.  Bank  p.  Bay,  62 

ftt,  34  N.  E.  123;  Midland,  eto.,  Co.  v.  Kan.  692,  64  Pac.  596,  54  L.  R.  A,  40S, 

CitiwDB',  etc.,  Bank,  34  Ind.  App.  107,  84  Am.  St.  Rep.  417,  the  agent  with- 

72  N.  E.  290;  Pratt  v.  Topeks  Bank,  12  out  authority,   and  for  hia  penonal 

Kons.  S70;  Folger  o.  Chaae,  18  Kok.  benefit  gave  a  note  signed  with  the 

63;  Webet^  v.  Wray,  19  Neb.  658,  27  principal's  name.    The  agent  was  held 

N.  W.  644,  56  Am.  Rep.  764;  Wat«x-  not  liable  to  the  holder,  because  the 

Tliet  Bank  v.  White,  1  Denio,  608;  Bank  court  found  the  agent  did  not  intend 

ot  Genesee  v.  Patchin  Bank,  19  N.  Y.  to  bind  hinueU  personally. 
312;  Lake  Shore  Nat.  Bank  p.  Butler  'Daniel,  Neg.  Inat.,  {74. 
Colliery  Co.,  61  Hun,  63,  3  N.  Y.  8. 771;         « Fairlie  v.  Fenton,  L.  R.  5  Exoh.  169; 

Society,  et«.,  K.  Mackiatoah,  6  Utah,  Shaver  v.  Ocean  Min.  Co.,  21  Cal.  45; 

668,  IS  Pac.  363;  Houston  t>.  Fint  Fearse  v.  Welbom,  42  Ind.  331;  Ann- 

NaU.  Bank,  28  Wis.  663,  7  Am.  Rep.  strong  v.  Kirkpatrick,  79    Ind.    527; 

107.    In  National  City  Bank  v.  VfeeO-  YoweU  v.  Dodd,  3  Biuh,  581,  96  Am. 

«rtt,  lis  N.  V.  468,  474,  23  N.  E.  900,  Dec.  256;  Jefta  v.  York,  4  Cush.  371, 

16  Am.  St.  Bep,  771,  it  is  Buggeeted  SO  Am.  Dec  791,  10  Cush.  392;  Whit- 

Uiat  this  principle  might  be  applied  ney  v.  Stow,  HI  Mass.  368;  Shotwdl 

even  though  the  officer  did  not  affix  v.  M'Kown,  5  N.  J.  L.  828.    So  held 

hia    official   title   after    his   signature.  even   though  the  instrument  was  un- 

See  the  provkdon  of  the  Negotiable  der  seal  in  Bradstrect  v.   Baker,  14 
R.  6. 146. 


struction." 

Words  written  or  printed  on  the  ma]^;in  of  an  instrument 
can  have  no  greater  effect  than  parol  evidence.  Such  words 
are  not  part  of  the  instrument  itaeU  whoae  meaning  the  court 
is  seeldng  to  determine." 

The  fact  that  the  seal  of  a  corporation  with  its  name  stamped 
thereon  is  attached  to  a  document  has  often  been  rehed  on  to 
show  that  the  obligation  was  that  of  the  corporation,  and  not 
that  of  an  officer  who  signed  in  a  form  that  would,  apart  from 
the  seal,  bind  him  individually.  It  has  indeed  been  held  in 
England  that  if  the  obhgation  otherwise  appeared  to  be  that 
of  the  individual  the  seal  would  not  change  this  liability;'* 
but  generally,  and  it  seems  rightly,  such  a  seal  is  held  to  show 
that  the  execution  of  the  instrument  was  intended  to  be  that 
of  the  corporation  and  not  that  of  the  officer  personally.'* 


■•A  oontnot  whweby  the  plaintiff 
agreed  to  build  a  gange  "for  the  Bai- 
ker  Auto  Company,"  signed  by  the 
defendants,  vbo  were  husband  and 
wife,  indiTiduslly,  oontaining  no  words 
puiportiDg  to  bind  the  corporation, 
or  indicating  that  the  signers  acted 
officially  or  as  agents,  was  hdd  the 
contract  of  its  agnras,  and  not  of  the 
corporation.  Nystrom  d.  Barker,  88 
Conn.  3B2,  01  Atl.  MS. 

"  Price  i>.  Taylor,  S  H.  &  N.  640; 
Cooley  i>.  £M«ban,  26  Ia.  Ann.  filS; 
Merchants'  Nat.  Bank  e.  Clark,  64 
Hun,  176,  19  N.  Y.  S.  136;  Casco  Nat. 
Bank  0.  Clark,  139  N.  Y.  307,  34  N.  E. 
908,  36  Am.  St.  Rep.  705;  Pint  Nat. 
Bank  v.  Wallis,  IfiO  N.  Y.  45fi,  44  N.  E. 
1038.  But  see  Carpenta  v.  IVne- 
wortb,  106  Mass.  561,  S  Am.  Rep.  360, 
where  a  check  rngned  by  "A,  Treaa- 
uier,"  was  hdd  to  be  the  check  of  a 
corporation  the  name  of  which  was 
printed  in  the  margin.  This  decision 
seems  to  come  within  the  principal 
stated,  tupra,  that  evidence  is  admis- 
sible to  show  that  the  Bignature  though 
apparmtty  that  of  the  agent  was  not 
made  as  his  tbouf^  under  the  supposi- 


tion that  it  rendered  the  principal  lia- 
ble, but  was  made  aa  the  buaiuen 
signature  of  the  corporation.  Other 
decisions  holding  an  instrument  bound 
the  principal  or  corporation  though 
signed  in  a  form  which  would  usually 
bind  the  agent  or  officer  penonally  bo- 
cause  of  the  name  of  the  principal  or 
corporation  in  the  mai^,  together 
with  other  circumstances  tending  to 
show  the  obligation  was  intended  to  be 
that  of  the  [Mincipal  are,  Hitchcock  «. 
Buchanan,  105  V.  S.  416,  26  L.  Ed. 
1078;  Sayre  v.  Nichols,  7  Cd.  535,  541. 
68  Am.  Deo.  280;  Fuller  c.  Hooper,  3 
Gray,  334,  341;  Chipman  c.  Footer,  110 
Mass.  ISO;  Van  Leuran  n.  Firat  Nat. 
Bank,  6  Lans.  373,  aff'd  in  54  N.  Y.  671 ; 
Schsfer  v.  BidweU,  0  Nev.  200.  In  all 
these  nases  the  obligation  was  held 
that  of  the  principa].  In  some  of  them 
it  seems  that  the  court  was  ratbtr 
reforming  the  instrumoit  under  con- 
sideration than  interpreting  it. 

"  Dutton  B.  Man^  L.  R.  6  Q.  B.  361. 

1'  Scanlan  v.  Keith,  102  HI.  034,  40 
Am.  Rep.  624;  Reed  tr.  Fleming,  200 
111.  300,  70  N.  £.  667;  Means  d.  Sworm- 
Btedt,  32  Ind.  87,  2  Am.  Rep.  330; 
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S  S02.  RefonuAtlon  of  instniment  and  admissioii  of  parol 
evidence. 
If  it  can  be  shown  clearly  that  both  parties  intended  that 
tile  principal  and  the  principal  only  should  be  iKnmd,  a  bill 
in  equity  may  be  maintfuned  to  r^onn  a  contract  expressed 
in  such  a  way  as  to  bind  the  agent;  '*  and  in  many  jurisdictions 
without  resort  to  proceedings  to  leform  the  contract,  parol 
evidence  is  admitted  to  show  that  the  obligation  was  intended 
and  trnderetood  to  be  that  of  the  principal.  The  Sui^eme 
Court  of  the  United  States  has  said: — "The  ordinary  rule  un- 
doubtedly is,  that  if  a  person  merely  adds  to  the  signature 
of  his  name  the  word  'agent,'  'trustee,'  'treasurer,'  etc., 
without  diacloeing  his  principal,  he  is  per8(Hia%  bound.  The 
appendix  is  r^arded  as  a  mere  deacriplio  persorujB.  It  does 
not  of  itself  make  third  persons  chargeable  with  notice  of 
any  representative  relation  of  the  signer.  But  if  he  be  in  fact 
a  mere  f^ent,  trustee,  or  officer  of  some  [uincipal,  and  is  in 
the  habit  of  expressing,  in  that  way,  his  representative  char- 
acter in  his  dealings  with  a  particular  party,  who  recognizes 
him  in  that  character,  it  would  be  contrary  to  justice  and 
truth  to  construe  the  documents  tbuB  made  and  used  as  his 
personal  obligations,  contrary  to  the  intent  cS.  the  partiea."" 

Mills  V.  Roach,  150  Han.  140,  22  9S,  26  L.  Ed.  665.    In  this  case  a  draft 

N.  £.  634,  6  L.  a  A.  71;  Hood  v.  was  signed  "W.  V.  Pra't."  and  "A. 

Hallenbeck,  7  Hun,  362;  Outline  c.  Sec'y."    It  waa  held  that  this  waa  tlw 

Imbcie,  12  Or.  182,  6  I^hj.  664,  63  draft  of  a  corporation  whoae  name  did 

Am.  fifip.  331.  not  appear  on  the  instrument,  parol 

"  lAwrence  County  Bank  v,  Amdt,  evidence  being  admitted  to  show  that 

eg  Ark.  406,  65  a.  W.  1052;  Freaoott  W  was  the  Vice  President,  and  A,  the 

D.   Hixon,  22  Ind.  App.   139,  72  Am.  Secretary  of  the  corporation.    And  see 

St.  Bep.  201  (notea  signed  by  officers  also,  permitting  parol  evidence,  Lynch 

dt  a  corporation  with  the  official  titles  e.  McDonald,  165  Cal.  704,  1(B  Pac. 

(rf  the  aigners  added,  but  no  mention  918;  Wagner  c  BrinkerhoS,  123  Ala. 

<rf  the  oorpoTStion  in  the  body  of  the  516,  28  So.  117;  Lewis  v.  Mutual  L. 

iutrument);     Eustia     Mfg.    Co.    o.  Ins.  Co.,  8  Colo.  App.  36S,  46  Pac.  621; 

Sooo  Brick  Co.,   196  Maas.   212,  84  Second,  etc.,  Bank  i>.  Midland,  et£.,  Co., 

N.  E.  449  (a  written  contract  binding  165  Ind.  581,  68  N.  E.  833,  62  L.  R.  A. 

both  imndpal  and  agent).     See  also  307;  KJinev.  Bankof  Tescott,  50  Kans. 

LoTO  0.  Sierra  Nevada,  etc.,  Co.,  32  91,  31  Pac.  688,  18  L.  R.  A.  533,  34 

CaL  639,  91  Am.  Dec.  602  (a  mmtgage  Am.  St.  Bep.  107;  RoweU  v.  Oleeon,  32 

under  seal);  Richmond  v.  (^den  St.  Minn.  288,  20  N.  W.  277;  Brunswidc- 

Ry.  Co.,  44  Ore.  48, 74  Pac.  333.  Balke,  etc.,  Co.  t>.  Boutell,  46  Minn.  21, 

»  MetcaU  i».  WiUiams,  104  U.  S.  93,  47    N.    W.   281;    Souhegan   Bank  ■>. 


But  those  who  take  such  n^otiable  instrumeDts  for  value 
with  no  other  notice  of  the  intent  of  the  original  parties  than 
the  form  of  the  instrument  gives,  cannot  have  their  rights 
changed  by  parol  evidence  showing  such  intent."  And  in 
some  jurisdictions  such  parol  evidence  would  not  be  admitted 
even  as  between  the  original  parties." 

In  discussions  of  the  admissibility  of  parol  evidence  two 
lines  of  thought  are  often  somewhat  obscured.  As  a  negotiable 
instrument  is  a  formal  contract,  no  one  not  named  in  the  con- 
tract as  an  obligor  can  be  held  liable  upon  it.  The  obligations 
of  the  parties  must  be  gathered  from  within  the  four  comers 
of  the  instrument.  But  evidence  of  the  circumstances  under 
which  a  writing  was  given  is  always  admissible  to  aid  the  court 
in  determining  the  true  meaning  of  the  words  in  the  document. 
Accordingly  if  it  can  be  shown  that  the  agnature  "  A.  B.  Agent " 
or  "A.  B.  Agent  for  C.  D."  is  a  method  of  signature  adopted 
by  the  principal  for  business  purposes,  this  would  seem  prop- 
erly admissible  in  any  jiuisdiction.  But  the  mere  fact  that  a 
note  thus  signed  was  ^ven  in  the  course  of  the  principal's  busi- 
ness, or  even  facts  showii^  that  the  parties  to  the  transaction 
supposed  such  a  signature  rendered  the  principal  liable,  not 
the  agent,  does  not  show  that  the  signature  was  regarded  as 
that  of  the  principal.  It  rather  tends  to  show  that  the  parties 
made  a  mistake  of  law  in  supposing  that  the  rule  in  regard  to 
formal  contracts  was  similar  to  that  in  regard  to  oral  contracts. 
If,  howev^,  the  parties  did  in  good  f^th  suppose  that  a  trans- 
action in  the  form  adopted  would  be  in  law  that  of  the  principal 


Boardman,  46  Mum.  298,  48  K.  W. 
III6;  Martin  t.  Smith,  6S  Miss.  1,  3 
So.  33;  Knippenberg  v.  Greenwood 
Min.  Co.,  39  Mont.  11,  101  Poc.  159; 
Reeve  v.  Hret  Nat.  Bank,  54  N.  J.  L. 
208, 210, 23  AU,  853, 16  L.  R.  A.  143, 33 
Am.  St.  Rep.  675;  Terhune  u.  Parrott, 
m  N.  J.  L.  16,  35  Atl.  4;  Simanton  v. 
Vliet,  61  N.  J.  L.  595,  40  Atl.  59S, 
Vliet  V.  Simanton,  63  N.  J.  L.  458,  43 
AU.  738;  Phelps  v.  Weber,  84  N,  J.  L. 
630,  87  Atl.  460;  Megowan  u.  Peterson, 
173  N.  Y.  1,  65  N.  E.  738;  Buah  v,  Gil- 
more,  45  N.  Y.  App.  Div.  89, 61 N.  Y.  S. 


682;  CrandaU  v.  RoDina,  83  N.  Y.  App. 
Div.  616,  82  N.  Y.  8.  317;  Small  n.  m- 
liott,  12  S.  Dak.  570,  82  N.  W.  92, 
76  Am.  St.  Rep.  630. 

"Riordan  v.  Thoniflbury,  178  Ky. 
324,  103  S.  W.  020;  First  Nat.  Bank  v. 
Stuetier,  80  Eim,  435,  30  N.  Y.  8. 
83,  aff-d,  ISO  N.  Y.  455,  44  N.  E. 
1038,  and  see  cases  in  the  [R«cadiiig 

"  MathewB  tr.  Dubuque  Mattress 
Co.,  87  la,  246,  54  N,  W.  225,  19  L.  R. 
A.  676;  Davis  P.  England,  141  Mam. 
887,  6  N.  K  731. 
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and  not  of  the  agent,  a  r^ormation  of  the  obligation  might 
IHY^Krly  be  made  by  a  court  of  equity,  >"  and  there  can  be  no 
doubt  that  tiiis  function  of  a  court  of  equity  has  often  been 
adopted  in  effect  by  courts  of  law  tibrough  the  short  cut  of 
admitting  parol  evidence  to  indicate  the  real  intent  of  tiie 
parties,  and  then  giving  effect  to  that  intent.  Many  of  the 
cases  upon  such  notes  as  are  here  tmder  discussion  must  be  ex- 
pkuned  in  this  way,  since  the  inquiry  of  the  court  seems  rather 
to  have  been  aimed  at  discovering  whom  the  parties  understood 
to  be  liable  rather  than  at  discovering  the  meaning  of  the  words 
contained  in  the  instrument.  The  only  objection  to  such  an 
equitable  short  cut  at  law  is  that  the  same  w^ht  of  evidence 
to  prove  an  intent  at  variance  with  the  writing  is  not  apt  to  be 
required  where  parol  evidence  is  admitted  at  law  as  where 
resort  is  had  to  an  equitable  proceeding. 

§  303.  A  principal  not  liable  on  a  negotiable  Instrument  may 
be  liaUe  on  its  dishonor. 

The  principal  though  he  is  not  liable,  whether  disclosed  or 
not,  upon  a  negotiable  instrument  signed  by  his  agent  person- 
ally, may  nevertheless  be  liable  as  a  debtor  for  the  price  or 
the  value  trf  any  consideration  received  by  him,  if  the  nego- 
tiable mstrument  is  dishonored,"  unless  tiie  instrument  was 
taken  in  absolute  payment.^ 

§  304.  Only  parties  to  negotiable  instruments  have  tiie  right 
to  enforce  them. 
The  formal  character  of  negotiable  instruments  mak^  it 
as  impossible  to  give  rights  thereon  to  one  who  is  not  a  party, 
as  to  hold  liable  one  who  has  not  signed  the  instrument.'^ 
There  seems  no  reason  for  a  different  construction  of  the  mean- 

"See  tupra,  n.  14,  &nd  infra,  {  1686.  agency,  a  court  of  equity  would  en- 

<*  Bentiey  tr.  Griffin,  S  Taunt.  *  366;  force  tbe  obligation  against  the  piin- 

Coaling  Cool  Co.  v.  Howard,  130  Ga.  dpal;  and  see  infra,  i  313,  in  regard 

807,  61  S.  E.  067;  Penta  v.  Stanton,  10  to  tbe  enforcement  of  the  obligatioiia 

Wend.  271,  26  Am.  Dec.  658;  Harper  of  trusteee  and  other  fiduciaries  agaiuBt 

V.  Tiffin  Nat.  Bank,  61  Ohio  St.  426,  the  eBUt«  which  they  represent. 

44  N.  E.  97.    In  Kenyon  t>,  Williams,  "See  caoea  in  the  preceding  note. 

19  Ind.  44,  the  court  held  that  if  the  "  See  cases  in  the  Following  note. 
B  within  the  scope  of  the 


578  WIIXI8T0N  ON  CONTRACTS  §  301 

ing  of  the  name  of  a  person  with  the  addition  "agent,"  "admin- 
istrator," "guardian,"  "treasurer,"  or  the  like  when  the  name 
is  tjiat  of  the  payee  of  a  note  from  that  appli<MU>le  when  the 
name  is  that  of  an  obligor.  Accordingly  it  is  generally  held 
that  such  an  addition  to  the  name  of  the  payee  is  merely  matter 
of  description  and  the  instrument  is  payable  to  the  individual.** 
In  most  jmifidictions,  howev^,  if  it  were  shown  by  parol 
evidence  that  the  consideration  moved  from  a  corporation  to 
whose  officer,  named  as  such,  the  instrument  was  in  terms  pay^ 
able,  the  obligation  would  be  held  to  run  to  liie  corporatiMi,, 
either  because  the  name  of  the  agent  or  officer  was  treated  as 
tile  business  designation  of  the  principal  or  corporation,  tn* 
apart  from  tiiat  reasrm."    Even  though  the  legal  payee  of  an 


"Ibuiddl  p.  Bdl,  1  M.  A  S.  'TIS; 
CasUeboT]'  v.  F^md,  4  Ala.  642 
("Agent  fiM-  G.  A.  K.");  Moore  p. 
FttiD.  fi  Ala.  136;  Oid  ■>.  McKee,  6 
Cal.  S15  ("Agent");  Saffold  i>.  Bonks, 
69  Qa.  2SB  ("Admimstrator  of  A"); 
Zellner  o.  Cleroland,  69  Ga.  631 
("GuardiaD  of  A");  Chadaey  e.  Mo- 
Creeiy,  27  HI.  263  ("Treaaurer"  of  a 
named  ooiporation) ;  Hatdy  v.  Pike, 
162  111.  241,  246,  44  N.  E.  441,  63  Am. 
8t  Rep.  304;  Shepherd  i>.  Evans,  9 
Ind.  280  ("Guardian");  Heavenridge 
«.  Mondy,  34  Ind.  28  ("Agent  for  A"); 
Ratcliff  V.  Evermoo,  S7  Ind.  446 
("Adnunistntor  of  A");  Fuller  v. 
Hooper,  3  Gray,  334,  341 ;  Toledo  Agri- 
cultural  Works  i>.  Heisaer,  fil  Mo.  128 
("Agmt");  Griat  e.  Backhouse,  4 
Der.  A  Batt.  362  ("Agent  of  A"); 
Gard  v.  Neff,  39  Ohio  St.  607  ("Guard- 
ian of  A"). 

»*  Baldwin  v.  Bank  of  Newbury,  1 
Wall.  234,  17  L.  Ed.  634;  Daviee  e.  • 
Byrne,  10  Ga.  329;  Vater  i;.  Lewie,  36 
Ind.  288,  10  Am.  Rep.  29  ("S,  Tnas- 
uror  of  the  I.  M.  B.  Co.");  Nave  o. 
First  Bank,  87  Ind.  204;  Lovejoy  p. 
GitiienB'  Bank,  23  Kans.  331;  Nichols 
p.  Frothingham,  45  Me.  220,  71  Am. 
Dec.  639;  Barney  o.  Newcomb,  9 
Gush.  46;  Garton  u.  Union  Bank,  34 
Mich.  279;  Lacey  c  Central  Bonk,  4 


Neb.  179;  Babcock  p.  Bemon,  II  N.  Y. 
200;  Krat  Nat.  Bank  v.  HaU,  44  N.  Y. 
395,  4  Am.  R^p.  698.  SometicoM  the 
determination  of  who  is  the  payee  is 
sided  by  other  terms  of  the  inatniment. 
In  Falk  r.  Moeba,  127  U.  S.  597,  8 
S.  Gt.  1319,  32  L.  Ed.  266,  a  pratnis- 
Bory  note  aigned  by  a  corporation  hy 
M,  "Sec.  &  IVeaa."  was  in  terms  made 
pE^able  to  M,  "Sec.  ft  Treas."  The 
note  was  indorsed  in  the  same  form. 
It  was  held  that  the  note  was  payable 
to  and  indorsed  by  the  corporation, 
tmd  that  there  was  no  ambiguity 
which  would  render  admissible  en- 
dence  to  show  an  intention  to  bind  M 
peisonally.  But  see  the  contrary  deci- 
sion of  Hately  v.  Pike,  162  111.  241,  44 
N.  E.  441,  63  Am.  St.  Rep.  304,  and 
(/.  Souh^ian  Bank  v.  Boardman,  4fi 
Minn.  293,  48  N.  W.  1116,  when  a 
not«  signed  by  a  corporation  by  "C, 
Seo'y,"  made  payable  to  "B,  Treaa- 
urer," and  indorsed  by  "B,  Treas- 
urer," was  hdd  to  show  prima  fade  an 
individual  contract  of  indoreement. 
In  Vermont,  it  seems  that  the  party 
beneficially  interested  in  negotiable 
paper  is  allowed  to  sue  thereon  as  in 
the  case  of  informal  simple  contracts. 
Rutland  &  BurUngton  R.  Co.  p.  Co)^ 
24  Vt.  33;  Valiquette  «.  Clark  Bros. 
Coal  Mining  Co.,  83  Vermont,  638, 
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instrumeDt  in  the  ftom  under  consideration  is  the  agent  or 
(^co*,  the  words  of  description  added  indicate  that  the  obliga^ 
tion  18  held  in  a  fiduciary  capacity.^*  An  attempt  is  not  in- 
frequKitly  made  to  make  a  negotiable  instrument  payable  to 
one  who  holds  an  office  and  his  successors,  the  intent  being 
to  have  the  holder  d  ihe  office,  as  such,  the  payee.  If  the 
office  is  in  a  corporation,  such  an  obligation  would  probably 
be  held  payable  in  I^al  effect  to  the  corporation,**  but  where 
the  office  is  in  an  unincorporated  association,  having  no  legal 
entity,  such  a  result  cannot  well  be  reached ; "  and  an  instrument 
of  this  character  has  been  held  payable  in  effect  to  the  person 
or  persons  who  fulfil  the  description  at  the  time  the  instrument 
was  delivered.*'  Under  the  N^otiable  Instruments  Law,  how- 
ever, it  seems  that  such  an  instrument  would  be  given  the 
effect  which  it  was  intended  to  have,  and  with  each  change 
in  the  person  holding  the  office,  there  would  be  a  change  in  the 
payee  of  the  instrument.** 

§  806.  Public  agents. 

The  general  principles  governing  an  agent's  liability  for 
contracts  made  on  behalf  of  his  principal  are  subject  to  an 
exception  in  the  case  of  public  ag^ts.  It  is  a  nde  of  presump- 
tion that  a  contract  made  by  a  pubhc  agent,  as  such,  does  not 
make  ^jt"  personally  liable  though  made  under  such  circum- 
Btances  or  so  executed  that  he  would  be  liable  if  he  were  a 
private  agent.**    This  presumption  is  applicable  to  sealed 

n  Atl.  869,  M  L.  R.  A.  (N.  8.)  440,  "  Davis  v.  Garr,  6  N.  Y.  124,  55 

138  Am.  St.  Rep.  1101.  Am.  Dec.  3S7. 

X  Davidscm  v.  DbIIab,  8  CaL  227,  ■  Negotiable  Instniinenta  I«w,  Sec. 

247.  8    (6),   provides   that  an  instrument 

*■  See  Manioe  o.  Manice,  43  N.  Y.  may  be  dtawu  payable  to  the  order 

3C8,  314,  387.  of  the  bolder  of  an  office  for  the  time 

■*  It  would  be  poaaible  to  ny  that  being, 

the  note  wss  in  efiect  payable  to  the  ■•  Macbeath  v.  Haldimand,  1  T.  R. 

unineorporated  aaaociBtion,  that  is,  all  172;  Palmer  v.  Hutchioson,  6  App.  Cas. 

its  numbera  jointly,  but  it  seems  dear  619;  Parks  v.  Ross,  11  How.  362,  13 

that  this  is  not  the  intention  of  the  L.  Ed.  730;  Dvrinelle  v.  Heoriquec,  1 

parties,  the  fonn  of  the  inattument  Cal.  387;  Ogden  v.  Raymond,  22  Conn, 

betng  probably  diatated  by  a  desire  to  379,  58  Am.  Dec.  429;  Sparta  School 

avoid  the  difficulties  connected  with  Township  v.  Mendell,  138  Ind.   188, 

BO   instrument    pftyable    t»    a    luge  37  N.  E.  604;  Simonds  v.  Heard,  23 

;  body.  Fide  120,  34  Am.  Deo.  41;  Reed  p. 


L 
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instruments,*'  and  negotiable  instruments."  The  distinctioD 
between  public  agents  and  private  agents  is  based  on  policy, 
and  in  case  of  officers  of  municipalities  capable  of  acquinng 
rights  aod  incurring  liabilities  under  contracts,  the  exception 
is  held  inapplicable,  and  the  same  rules  are  enforced  as  in  ihs 
ease  of  private  agents.*'  The  rule  distinguishing  public  agents 
from  private  agents  is  one  of  presumptidn  only,  and  if  it  is 
clear  that  the  intention  was  to  laake  a  contract  on  the  personal 
credit  of  a  public  agent,  he  will  be  bound.*' 

§306.  Promoters. 

Contracts  are  frequently  made  by  promoters  on  behalf  of 
corporations  which  it  is  expected  will  be  organized.  Often 
under  the  terms  of  these  contracts  if  the  corporation  were  al- 
ready in  existence,  the  contract  would  be  that  of  the  corpora- 
tion and  not  of  the  promoter.  But  as  it  is  impossible  for  the 
corporation  to  contract  before  it  comes  into  existence,  the  con- 
tract is  treated  as  that  of  the  promoter  even  though  the  lan- 
guage of  tiie  contract  is  appropriate  for  a  contract  by  the  cor- 
poration.*'   Not  only  it  is  impossible  for  the  corporation  to 

Omway,  26  Mo.  13;  Hammar^trfd  v.  N.  £.  86,  15  L.  R.  A.  SOD,  ^  Am.  St. 

Bull,  11  Rich.  L.  403.  Rep.  430;  Simonda  v.  Heard,  23  Pidc 

"Mscbeath  «.  Haldinumd,  1  T.  R.  120,  34  Am.  Dec  41;  PiOTideoce  p. 

172;  Hodgean  p.  Deiter,  1  Crancb,  345,  MtUer,  11   R.  I.  272,  23  Am.  Rep. 

2  L.  Ed.  130;  Kni«^t  v.  Cl&rk,  48  N.  J.  453. 

L.  22,  2  Atl.  780,  57  Am.  Rep.  634.  "Auty  r.  Hutchinson,  6  C.  B.  206; 

"School    Town    of    Monticdlo    v.  Brown  f.  Br&dlee,  166  Man.  28,  30 

KendaU,  72  Ind.  91,  37  Am.  Rep.  139;  N.  K.  85,  16  L.  R.  A.  509,  32  Am.  St. 

Hodges  B.  Rmiyan,  30  Mo.  491.    See,  Rep.  430;  Brown  v.  Rundlett,  15  N.  H. 

boweTV,  Wine  v.  Click,  56  la.  473,  »  360;  Nichols  v.  Moody,  22  Barb.  611; 

N.  W.  384,  41  Am.  Rep.  118;  Fowler  v.  Walker  v.  Swartwout,  12  Johns.  444, 

Atkinson,  6  Minn.  S78;  lYustees  of  7  Am.  Dec.  334;  Osborne  v.  Kwr,  12 

Schoob  of  Cahokia  v.  Rautenbei^,  88  Wend.   179;  Hammankold  o.  Bull.  9 

m.  219,  where  it  was  held  that  unles  Rich.  Iaw,  474. 

the  body  of  a  negotiable  inatnmient  "  Kelner  r.  Baxter,  L.  R.  2.  C.  P.  174; 

contained  some  indication  that  the  obL-  Weiss  e.  Arnold  Print  Works,  188  Fei. 

^tion  was  intended  aa  an  official  one,  688;  H«sey  i>.  Tully,  8  Col.  App.  110, 

the  rules  applicable  to  private  agents  44  Fac.  854;  Carmody  v.  Powers,  60 

apply  and  that  the  addition  of  the  Mich.  26,  26  N.  W.  801;  O'Rorke  k. 

office  of  the  public  agent  to  the  eignsr  Geary,  207  Pa.  240,  66  Atl.  541.    See 

ture  would  not  free  him  from   lia-  also  Tanner  v.  Sinaloa  Land  Ac.  Co., 

bility.  43  Utah,  14,  134  I^.  586,  Ann.  Cte. 

*>HaU   «.    Cookrell,    28    Ala.    507;  1916  C.  100.    Q*.  Feitel  o.  Dt^ow, 

Brown  t>.  Bradlee,   166  Mav.  28,  30  117  U.  766,  42  So.  269. 
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become  liable  before  it  comes  into  existence,  but  its  mere  incor- 
poration will  not  of  itself  charge  it  with  liability  for  contracts 
which  prior  thereto  pnmioters  purported  to  make  in  its  behalf.'^ 
The  corporation,  however,  may  enter  into  contracts  based  on 
agreements  previously  made;  thus  subscriptions  to  stock  in  a 
corporation  thereafter  to  be  formed,  amount  to  offers  to  the  cor- 
poration which  subsequently  may  be  acc^ted  by  it;"  though, 
until  acceptance,  the  subscriber  may  withdraw."  The  prin- 
ciple governing  other  contracts  intended  to  be  made  on  behalf 
of  the  future  corporation  h  the  same.  Though  it  cannot  when 
formed  ratify  the  action  of  the  promoter  since  it  is  an  essential 
of  ratification  that  the  principal  should  have  been  in  existence 
and  capable  of  contracting  at  the  time  the  agent  acted,**  the 
corporation  either  by  formal  action,  or  without  such  action  if 
the  contract  is  of  a  sort  which  requires  no  formality,  may 
become  bound  as  a  party  to  the  contract  by  adoption  or 
novation." 


»  Kelnw  V.  Baxter,  L.  R.  2  C.  P.  174; 
United  German  Silver  Co.  v.  Bronaon, 
92  Conn.  206,  102  Atl.  647.  Id  Peit- 
neil  ».  Lothrop,  191  Mesa.  357,  369, 
77  N.  £.  S42,  Bpeaking  of  a  contract 
pt^wred  on  behalf  of  the  corporation 
before  its  iucoiporation,  the  court 
said:  "Such  a  contract,  aa  between 
the  corporation  and  any  other  puty, 
would  have  ita  inception  when  en- 
tercd  into  by  the  corporation,  and 
would  tnguite,  to  make  it  yalid,  the 
existence  of  all  such  elemente  as  are 
BBcanary  in  other  contracts." 

"Atbol  Minic  Hall  Co.  o.  Carey, 
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"Bryant's  Ptmd  Steam-Mill  Co. 
■-  Felt,  87  Me.  234,  32  Atl.  888,  33 
L.  R.  A.  693;  Hudson  Real  EsUte  Co. 
n.  Tower,  lfi6  Maaa.  82,  30  N.  E.  466,  32 
Am.  St.  Rep.  434,  161  Mass.  10,  36 
N.  E.  680,  42  Am.  St.  Rep.  379;  and 
Ketupra,  £  US- 

■■  See  sujra,  }  278.  But  see  Stanton 
t.  New  York  &c.  R.  Co.,  69  Conn. 
272,  22  AU.  300,  21  Am.  St.  Rep.  110. 

■  Whitney  v.  Wyman,  101  U.  8.  392, 
25  L  Ed.  lOGO;  In  n  Ballou,  216  Fed. 


810;  Moore  Ac.  Co.  v.  Towers  &c.  Co., 
87  AU.  206,  6  So.  41,  13  Am.  St.  Rep. 
23;  United  German  Silver  Co.  v.  Bron- 
BOn,  92  Conn.  266,  102  Atl.  647;  Chi- 
cago Building  &  Mfg.  Co.  t>.  Talbotton 
Creamery  &  Mfg.  Co.,  106  Ga.  84, 
31  S.  E.  809;  Louis  Cook  Mfg.  Co.  e>. 
Randall,  62  la.  244,  17  N.  W.  S07;  Bel- 
fast t>.  Belfast  Water  Co.,  115  Me.  234, 
96  Atl.  738,  L.  R.  A.  1917  B,  908;  Mc- 
Arthurv.  Times  Printing  Co.,  48  Minn. 
319, 61  N.  W.  216, 31  Am.  St.  Rep.  663; 
The  Faxton  Cattle  Co,  v.  First  Natl. 
Bank,  21  Neb,  621,  33  N.  W.  271,  69 
Am.  R^.  862;  Oakes  c.  Cattaraugus 
Water  Co.,  143  N.  Y.  430,  38  N.  E. 
461,  26  L.  R.  A.  fi44;  Seymour  ir. 
^Hing  Forest  Association,  144  N.  Y. 
333,  39  N.  E.  366,  26  L.  R.  A.  859; 
Morgan  v.  Bon  Bon  Co.,  222  N.  Y.  22, 
118  N.  E.  206;  Schreyer  v.  Turner,  etc., 
Co.,  29  Oreg.  1,  43  Pac.  719;  Huron 
Printing  Co.  v.  Eittleson,  4  S.  Dak. 
620,  57  S.  W.  233;  Pittsburg,  etc.. 
Mining  Co.  ■>.  Quintrell,  91  Tenn.  693, 
20  S.  W.  248;  Weatherfoid,  etc.,  Ry. 
Co.  V.  Granger,  86  Tex.  350,  24  8.  W. 
795,  40  Am.  St.  Rep.  837; 
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The  cases  generally  speak  of  the  obligation  of  the  corporap 
tion  as  created  by  adoption,  but  novation  seems  the  more 
accurate  term.  If  the  assent  of  the  corporation  to  the  bai^ain 
is  merely  an  adoption  of  it,  the  promoter  apparently  must 
still  renuun  liable.^  But  it  seems  more  nearly  to  correspond 
with  the  intentions  of  the  parties  to  suppose  that  when  the 
corporation  assents  to  the  contract,  it  assents  to  take  the  place 
of  the  promoter — a  change  of  parties  to  which  the  other  »de 
of  the  contract  assented  in  advance.  There  would  then  be 
a  novation  which  would  dischai^  the  promoter  at  the  same 
time  the  corporation  assumed  the  obligation.*' 

§  307.  Umncorporated  associations. 

Numerous  societies  exist  composed  of  a  lai^  and  changing 
membership  which  are  not  incorporated.  Within  this  class 
are  clubs  for  social  purposes,  charitable  and  political  societies, 
and  also  associations  whose  object  is  the  transaction  c^  bu^ 
ness  for  profit. 

The  common  law  rec(^nized  no  entily  in  such  associations. 
The  act  of  an  o£Qcer  or  ^ent  of  such  a  society  bound  others,  if 
at  all,  as  individuals.  Whether  mranbers  become  so  bound  as 
individuals  depends  on  the  law  of  agency  and  partnership.  If 
the  association  is  formed  for  conducting  business  for  the  pur- 
pose of  profit,  it  is  a  partnership  and  the  liability  of  the  indi- 
vidual members  upon  the  debts  incurred  or  contracts  made  on 
behalf  of  the  association  by  officers  or  individual  members,  is 
governed  by  the  law  of  partnership.*^    Such  an  unincorpo- 

V.  BudoD,  80  Wis.  63S,  60  N.  W.  776.  N.  E,  770;  Van  VUedea  v.  Welles,  6 

C/.   Abbott  t>.   Ha.pgw>d,    IfiO   Mas.  Johoa.  35;  Shielda  v.  CUfton  Hill  I^ud 

248,  22  N.  E.  907,  S  L.  R.  A.  586,  15  Co.,  01  Tenn.  123,  28  S.  W.  668,  28 

Am.  St.  Rep.   103,  and  caaee  dted;  L.  R.  A.  509,  45  Am.  St.  Rep.  700; 

Koi^  p.  MassachuBetta  Brick  Co.,  Ennis  Cotton  Oil  Co.  b.  Burks  (Tex. 

192  Maes.  223,  78  N.  E.  128.  Civ.  App.),  39  S.  W.  966. 

«>  See  Kelner  P.  Baxter,  L.  R.  2  C.  P.  "Hodgwn  p.  Baldwin,  65  UL  532; 

174.  Manning  p.   Gasharie,   27   Ind.  399; 

*' See  O'Rorke  p.  Geary,  207 1^.240,  En^jsh  o.  Wall,  12  Rob.   (La.)  132; 

243,  56  Atl.  541.  Beaman  «.  Whitney,  20  Me.  413;  At- 

Tlie  (HiMDOter  was  hdd  discharged  kins  v.  Hunt,  14  N.  H.  205;  Faroum  b. 

in  the  following  casee:  Chicago  Build-  Patch,  60  N.  H.  204,  49  Am.  Rep.  313; 

mg  &  Mfg.  Co.  p.  Talbotton  CreAm-  Edgerly  o.  Gardner,  9  Neb.    130,  1 

eiy  ft  Mfg.  Co.,  106  Ga.  84,  31  S.  E.  N.  W.  1004;  Wella  v.  Gat«,  18  Barb. 

800;  Smith  v.  Paika,  148  Ind.  127,  45  554;  Imperial  Shale  Briok  Co.  b.  Jim- 
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rated  assoeiation  for  the  traiiBaction  of  bu^ess  frequently  fol- 
lows in  its  organization  the  analogy  of  a  coiporation.  Trans- 
ferable certificates  are  issued  showing  the  share  of  the  holder 
in  the  conunon  enterprise,  and  by-laws  are  adopted  and  officers 
elected  as  if  the  association  were  a  corporation.  It  is,  however, 
a  partnership,  and  the  individual  members  are  liable,  as  part- 
ners, on  obligations  incinred  by  the  officCTS  within  the  scope 
of  their  authority."  This  is  true  though  the  association  by 
the  tenus  of  its  oi^anization  is  cooperative  and  the  surplus 
above  "dividends"  of  six  per  cgdX  to  the  shareholders  is  to  be 
distributed  to  purehaserB.**  Unlike  ordinary  partnerships  the 
death  of  one  member  of  such  a  joint-stock  association  does  not 
dissolve  the  partnership  as  to  the  survivors;  *^  nor  does  the 
transfer  of  shares.**  Unlike  ordinary  partnerships  also,  the 
control  of  the  business  is  ordinarily  vested  in  officers  or  man- 
agers, and  no  imphed  power  exists  in  other  members  to  bind 
their  associates.'' 

One  who  becomes  a  member  is  not  liable  upon  obligations 
created  before  he  joined  the  association  imless  for  sufficient 
consideration  he  has  assumed  such  liability.**    In  that  event 

ett,  108  N.  Y.  143,  62  N.  E.  107;  Smith  Oh.  300;  Hen  v.  Werte,  4  8.  <b  R.  356; 

e.  HoUister,  32  Vt.  695;  Stimwin  o.  Shambur«  v.  Abbott,  112  Pa.  St.  6 

Lewis,  36  Vt.  91;  Tenney  v.  New  En^.  4  At).  518;  Hardy  i>.  Norfolk  Mfg.  Co. 

Pmtec.  Union,  37  Vt.  64;  Henry  ■>.  80  Va.  404;  Kimmins  v.  Wilson,  8  W 

Jackson,  37  Vt.  431.     See  also  Wil-  Va.  SS4;  Wcaner  tr.  Leisen,  31  Wis.  169. 

liams  V.  MiJtoD,  215  Mass.  1,  102  N.  £.  "  Ashley    tr.    Dowling,    203    Mass. 

356.  311,  89  N.  E.  434,  133  Am.  St.  Rep. 

"  Perring    v.    Hone,    4    Bing.    28;  296, 

Pox  V.   Clifton,   fi   Bing.   776;   Mer-  "Baird's  Case,  L.  R.  5  Ch.  725; 

chants'  Nat.  Bank  ti.  Wehrmann,  202  Tynell  v,   Waehbum,   6   Allen, 

U.  S.  295,  300,  26  S.  Ct.  613,  SO  L.  Taber  v.   Brack,    192   Mass.   355,   78 

Ed.  1036;  Davia  v.  Beverly,  2  Cranch  N.  E.  472;  Walker  i>.  Wait,  50  Vt.  668. 

0.  C.  36;  Gmdy  v.  Robinson,  28  Ala.  •  Troy  Iron  &c.  Factory  v.  Winslow, 

289;    McConneU   v.    Denver,    35   Cal.  45   Barb.    231;    Cothran   c.    Perry,    8 

365,   95  Am.    Dec.    107;    Bennett  v.  W.  &  S.  282,  and  see  cases  in  the 

I«thiDp,  71  Conn.  613,  42  Atl.  634;  preceding  note. 

Pettis  V.  Atkins,  60  111.  454;  Haney  «  Gremwood's  Case,  3  De  G.  M  <b. 

etc.,  Mfg.  Co.  V.  Adaea  CoDperative  G.  459,  477. 

Creameiy,  108  la.  313,  79  N.  W.  79;  •Horaberges'  c.  Orchard,  39  Neb. 

Ymet  p.  Walker,  60  Me.  468;  TyrreU  639,  58  N.  W.  «5;  Fuller  i>.  Howe,  57 

e.  Waahbum,  6  Allen,  466;  Ashley  v.  N.  Y.  23;  Barry  v.  Nuckolls,  2  Humph. 

Dowling,  203  Mass.  311;  Willson  v.  324.    Nor  is  he  liable  for  obligations 

Owen,  30  Mich.  474;  Atkins  t>.  Hunt,  incurred  after  he  has  ceased  to  be  a 

14  N.  H.  205;  Rianhard  v.  Hovey,  13  member  to  the  knowledge  of  the  plain- 
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his  liability  would  be  determined  by  the  principles  governing 
contracts  to  assume  and  pay  debts  due  to  third  pereosis.'' 

§  308.  Umncorporated  associations  which  are  not  partner- 
ships. 

Associations  which  do  not  conduct  business  for  t^e  purposes 
of  profit  are  not  partnerships  but  their  members  become  liable 
for  obligations  incurred  in  behalf  of  the  association  witiiin  the 
scope  of  the  authority  of  the  agent  attempting  to  create  the 
liability.  The  distinction  between  an  association  which  is  a 
partnersUp  and  one  which  is  not,  is  mainly  in  liiat  the  rela- 
tion of  partners  to  one  another  implies  an  authority  in  itself, 
whereas  the  liability  of  members  of  an  association  which  is  not 
a  partnership  for  the  acts  of  its  officers  or  other  monbers,  must 
be  determined  on  general  principles  of  agency. 

Becoming  a  member  of  a  society  in  itself  may  involve  assent 
to  the  articles  of  agreement  or  by-laws  which  state  the  pur- 
pose and  nature  of  the  association,  and  it  is  at  least  true  that 
one  who  becomes  a  member  of  a  chib  with  stated  dues  thereby 
^rees  to  pay  them.">  Whether  this  is  an  enforceable  obligation 
is  a  question  not  without  difficulty.  A  man  cannot  conlract 
with  himself,  nor  can  a  contract  exbt  in  which  the  promisor  is 
also  one  of  sev^al  joint  promisees,  or  where  one  c^  several  joint 
promisors  is  a  promisee,^^  but  where  the  duty  to  pay  is  clear,  the 
difficulty  would  probably  be  dealt  with  to-day  as  avoidable  by 
proceeding  in  equity  or  by  assignment  to  a  third  person  of  the 
right  of  the  associated  members.^*  In  this  connection  may  be 
considered  the  oblation  which  a  partnerm&y  be  imder  to  con- 
tribute to  his  partnership.    Liability  on  obligations  made  on 

tiff.     Bhoads  v.  Fitipatriok,  166  Pa.  ■■Hanner  ti.  Stede,  4  Ezoh.   1,   1 

294,  31  Ail.  79.  Amts  Cm.  BiUa  &  Notee,  830  aod  note, 

**aeeinfm,  $361.  p.  824;  Hbr^  r.  Jaoobe,  75  U.  72,  39 

••  Raggett  0.  Bishop,  2  C.  &  P.  343  N.  W.  187,  1  L.  R.  A.  162;  Dillenbeok 

(action  WAS  brought  in  the  name  of  the  v.  Dygart,  97  N.  Y.  303,  49  Am.  R^. 

"MasttO'"  of  the  chib);  Andefson  v.  525.     See  also  vi^,  {333,  and  Neg. 

Amidon,  114  Minn.  202,  130  N.  W.  Inst.     Law,     Sec.     119,     (5),    infra, 

1O02,  34  L.  R.  A.  (N.  S.)  647  (action  i  1189. 

was  brou^t  by  an  assignee  of  the         "Andcnon  c  Amidon,  114  Minn. 

club) ;  ^.  LaFond  v.  Deems,  81  N.  Y.  202, 130  N.  W.  1002, 34  L.  R.  A.  (N.  S.) 

507,  where  the  court  said  that  pay-  647. 

ment  of  dues  could  not  be  competed. 
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behalf  of  the  association  with  third  persons  are  free  from  diffi- 
culty in  principle.  In  so  far  as  the  obligation  waa  created  in  a 
manner  authorized  by  articles  of  agreement  or  by-laws,  the  in- 
dividual members  are  liable;  beyond  that  each  one  is  liable  only 
BO  far  as  he  has  personally  assented  to  the  transaction  in  ques- 
tion." Those  who  axe  bound  are  presumably  bound  jointly.^' 
Unless  bound  by  their  implied  agreement  when  they  joined  an 
association,  members  are  not  liable  for  obligations  unauthorized 
by  them,  though  authorized  by  the  majority  of  their  fellow 


§  309.  Procedure  in  enforcing  rights  and  liabilities  of  unln- 
coiporated  associations. 
Tlie  difficulty  of  procedure  in  actions  by  or  gainst  the  mem- 
bers of  an  unincorpOTated  association  where  the  members  are 
numerous,  has  led  to  the  enactment  in  England,  and  some 
of  the  United  States,  of  statutes  authorizing  suits  in  the  name 

Goodfellow,  and  Hoemui  p.  Ki&- 


"  nemynge.  Hector,  2  M.  4  W.  172; 
Cockerdl  v.  Ancompte,  2  C.  B.  (N.  8.) 
440;  Davison  v.  Holden,  56  Coon,  103, 
10  Atl.  61S,  3  Am.  St.  Rep.  40;  Lewis 
p.  Illton,  64Ja.  220,  IS  N.  W.  911,  62 
Am.  Rep.  436;  Reding  v.  Anderson,  72 
la.  408,  34  N.  W.  300;  NeweU  c.  Bor- 
den, 128  Mate.  31;  Volg»  ».  Ray,  131 
Maas.  439;  Ray  ».  Powers,  131  Mass. 
22;  Caark  i>.  O'Rourke,  111  Mich.  108, 
09  N.  W.  147,  66  Am.  St.  Rep.  389; 
Jenkinson  t>.  Wysner,  125  Mich.  89, 
83  N.  W.  1012;  Detroit  Life  Guaid 
Band  v.  First  Michigan  Infantry,  134 
Mich.  508,  96  N.  W.  934;  Heath  t>. 
GoBlin,  SO  Mo.  310,  SO  Am.  Rep.  605; 
McCabe  v.  GoodfeUow,  133  N.  Y.  89, 
30  N.  E.  728,  17  L.  R.  A.  204;  Ught- 
boum  p.  Wabh,  97  App.  Div.  187,  89 
N.  Y.  S.  856;  Hoeman  p.  Kinneally, 
43  N.  Y.  Misc.  76,  86  N.  Y.  8.  263; 
Deroas  p.  Gray,  22  Ohio  St.  159, 
45  N.  Y.  Misc.  411,  90  N.  Y.  S. 
357;  Ash  v.  Guie,  97  Pa.  493,  39  Am. 
Rep.  S18;  Winona  Lumber  Co.  v. 
Chmdi,  6  S.  Dak.  498,  62  N.  W.  107; 
FredendaU  p.  Taylor,  23  Wis.  538,  90 
Am.  Dec.  203.    In  the  caae  of  McCabe 


neally,  supra,  the  court  found  the 
authority  of  the  maoag^B  was  ooor 
fined  to  expenditures  to  the  extent  fit  a 
contributed  fund,  and  that  there  was 
no  power  to  bind  individual  membets 
beyond  that,  even  for  contracts  of  a 
kind  contemplated  in  the  purposes 
of  the  association,  but  in  the  lattra 
case  property  turned  over  to  the 
memberH  of  the  association  had  been 
increased  in  value  by  the  discharge  of 
liens.  These  liens  had  been  paid  from 
the  fund  contributed  for  carrying  on 
business,  and  a  third  person  who  had 
contracted  with  the  managers  of  the 
association  waa  held  entitled  to  en- 
force his  claim  against  such  property 
of  the  association  to  the  extent  of  the 
funds  used  to  discharge  ths  liens. 

»  See  ift/ro,  i  322. 

■•  WiUoox  p.  Arnold,  162  Man.  677, 
39  N.  E.  414.  In  this  caae  ^  the 
members  of  a  ooll^je  class  but  one 
voted  to  publish  a  dass  book.  It  was 
held  that  all  but  the 
member  were  liaUe  for  the 
of  publication. 
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of  the  association.  °*  Apart  from  such  statutes,  the  rules  of 
procedure  requiring  all  who  are  jointly  entitled  to  sue,  or 
jointly  liable  to  be  joined  as  defendants  are  applicable." 

It  is  sometimes  difficult  to  tell  in  case  of  written  contracts 
whether  the  intent  was  to  bind  personally  an  agent  or  officer  of 
an  unincorporated  society,  or  to  bind  the  society  itself;  that  is, 
all  its  members.  TTiere  is  no  distinction  in  principle,  however, 
between  such  a  case  where  the  principal  is  an  incorporated 
society,  from  cases  where  the  principal  is  an  individual  Or  cor- 
poration.** It  is  to  be  observed,  however,  that  where  the  prin- 
cipal is  an  unincorporated  association,  and  the  agent  is  a  mem- 
ber of  it,  the  agent  becomes  liable  personally,  whether  he  enters 
into  obligations  on  behalf  of  the  association  or  on  his  own  be- 
half. If  he  contracted  on  behalf  of  the  association  he  is  entitled 
by  plea  in  abatement  to  demand  that  the  other  members  be 
joined  as  defendants,  but  he  cannot  himself  escape  liability." 

§  310.  Executors  and  adtninistrators  are  liable  personally 
on  their  contracts. 

For  debts  and  obligations  of  a  deceased  person  his  ex- 
ecutor or  administrator  is  not  personally  responsible.  The 
right  of  the  creditor  is  limited  by  the  assets  of  the  estate.  The 
executor  or  administrator  in  theory  continues  the  person  of  the 
deceased  for  the  purpose  of  beii^  sued  as  well  as  of  bringlag 
action,  but  such  judgments  as  are  rendered  against  the  personal 
representative  for  debts  of  the  deceased,  can  be  satisfied  only 
out  of  the  property  of  the  latter.*"    Any  contract  made  after 


"See  TaJT  Vale  Ry.  Co.  v.  Amal- 
gEunated  Society,  [1001]  A.  C.  4%; 
Davison  v.  Holden,  55  Coon.  103,  10 
Atl.  515,  3  Am.  St.  Rep.  40;  Detroit 
Life  Guard  Baud  v.  First  Michigan 
Infantry,  134  Mich.  598,  96  N.  W.  934; 
St.  Paul  Typotheta  e.  St.  Paul  Book 
Binders'  Union,  94  Minn.  351,  102 
N.  W.  725;  Cuiron  ir.  Galen,  152  N.  Y. 
33,  46  N,  E.  297,  37  L.  R.  A.  802,  67 
Am.  St.  Rep.  496;  Wunch  v.  Shank- 
land,  59  N.  Y.  App.  D.  482,  69  N.  Y.  S. 
349. 

"  Kargea   Furniture   Go.   e.    Amal- 


gamated Woodwoikefs,  165  Ind.  ^1, 
75  N.  E.  877,  2  L.  R.  A.  (N.  S.)  788. 

"Aa  to  contracts  of  thia  sort,  see 
supra,  i  281.  See  also  ThtHupeon  v. 
Garrison,  22  Kans.  765,  where  an  in- 
vitation by  the  elders  of  a  church  in 
behalf  of  ibe  congKgation  was  held  to 
bind  the  signets. 

"Thompeon  p.  Garrison,  22  Kans. 
765;  Detroit  life  Guard  Band  : 
First  Michigan  Infantiy,  134  tiiab. 
6S8,  S6  N.  W.  934. 

•°See  Williams  on  Executors  (7th 
Am.  ed.),  ■  1593  ti  Mg.    Aa  to  what 
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the  testator's  death  by  an  executor  or  adminisfcrator  is  neces- 
sarily his  personal  contract,  as  the  common  law  does  not  rec(%- 
nize  the  estate  of  a  deceased  person  as  an  entity."  This  is  true 
even  though  the  contract  is  a  proper  one,  and  perhaps  directed 
by  the  testator's  will.  Thus  if  an  executor  is  authorized  by  will 
or  otherwise  to  carry  on  the  testator's  business,  he  becomes  per- 
sonally liable  for  the  debts  so  incurred.'*  So  contracts  for  fu- 
neral expenses ; "  or  other  contracts  propCTly  entered  into  for  the 
administration  of  the  estate,'*  as  where  an  executor  employs 
counsel  in  matters  relating  to  the  estate,  bind  the  executor  per- 
sonally.'^ But  it  is  otherwise  of  quasi-contractual  obligations. 
If  an  executor  or  administrator  receives,  as  part  of  the  testator's 


conlnetB  of  &  deceased  persoo  oease 
to  be  obligatoiy  upon  hia  estate  see 
infra,  f  1940.  A  contract  to  pay  moDejr 
after  one's  own  death  is  valid.  Char- 
ton  V.  Day,  228  Maes.  306,  117  N.  £. 
347. 

*>I^nian  v.  National  Bank  of  the 
Rqnibbc,  181  Man.  437,  438,  63  N.  K 
923,  and  see  cases  in  the  following 

"In  re  Johnson,  15  Ch.  D.  648; 
Dowse  V.  Gorton,  {1391]  A.  C.  190; 
FoKworth  «.  White,  72  Ala.  224; 
Roses'  Estate,  80  Col.  166,  22  Pac. 
86;  Stephens  v.  James,  77  Oa.  139, 
3  S.  E.  16;  Miller  t.  Didisheim,  95 
111.  App.  321;  Howe  p.  RichardBon,  186 
Max.  259,  71  N.  E.  543;  I^ble  t>. 
Ferry,  32  N.  J.  Eq.  791;  Doolittle  p. 
Willet,  57  N.  J.  L.  398,  31  Atl.  385; 
Willis  0.  Sharp,  113  N.  Y.  586,  21 
N.  E.  705,  4  L.  R.  A.  493;  Decillia  v. 
Masoelli,  152  N.  Y.  App.  D.  304,  306, 
136  N.  Y.  S.  573;  Braun  t>.  Braun,  14 
Manitoba,  346.  C/.  Dwyer  c.  Kalteyer, 
68  Tex.  654,  5  S.  W.  75,  holding  that 
an  executor  is  not  liable  to  creditois 
where  a  statute  authorised  the  execu- 
tor to  continue  the  business.  And 
Floning  v.  KeUy,  18  Col.  App.  23,  69 
Poc.  272,  holding  the  executor  not 
liable  where  the  business  was  carried 
on  undw  the  ordn  of  tlw  Probate 
Court. 


<*  Brice  i>.  Wilson,  8  A.  £  E.  349,  n.; 
Corner  o.  Shew,  3  M.  &  W.  350;  True- 
man  «.  Tilden,  6  N.  H.  201.  Forsuoh 
expenses,  unless  octuajly  contracted 
for  by  the  representative,  it  seems  his 
liability  would  be  limited  to  the  extent 
that  there  w^e  assets  in  the  estate. 
See  besides  cases  cited  above,  Hapgood 
■>.  Houston,  10  Pick.  154;  Patterson  u. 
Patt«son,  59  N.  Y.  574;  France's  Es- 
tate, 75  Pa.  220. 

«FarhaU  v.  Forhall,  L.  R.  7  Ch. 
App.  123;  Massey  t>.  Dt^e,  123  Ark. 
211,  185  S.  W.  271;  Taylor  v.  Mygatt, 
26  Conn.  184;  Bott  o.  Barr,  96  Ind. 
243;  Manning  ii.  Osgood,  161  Mssb. 
148,  23  N.  E.  732;  O'Brien  «.  Jackson, 
167  N.  Y.  31,  60  N.  E.  238;  LeBaron  v. 
Barker,  143  N.  Y.  App.  D.  492,  127 
N.  Y.  S.  979. 

M  Tucker  v.  Grace,  61  Ark.  410,  33 
S.  W.  630;  McKee  ti.  Soher,  138  Cal. 
387,  71  Pac.  438,  649;  Long  v.  Rodman, 
58  Ind.  58;  Clark  v.  Sayre,  122  Iowa, 
691,  98  N.  W.  484;  Brown  t>.  Quinton, 
80  Kans.  44,  102  Pac.  242,  25  L.  R.  A. 
(N.  S.)  71;  Qopton  v.  Gholson,  53 
Miss.  466;  Howdl  v.  Myer,  105  Miss. 
771,  63  So.  233;  State  ei  rei.  Kelly  o. 
Second  Judicial  Diat.  Court,  26  Mont. 
33,  63  Pac.  717;  Wight  w.  Dolenty.  53 
Mont.  168,  162  Pac.  387;  Wait  d. 
Holt,  68  N.  H.  467;  Piatt  v.  Piatt,  105 
N.  Y.  488,   12  N.  E.  22;  Parker  t.. 


estate,  assets  which  eqmtably  belong  to  another,  the  obllgaticai 
to  restore  them  to  the  true  owner  runs  against  the  executor  or 
administrator  in  Mb  official  ca[)acity  as  continuing  in  law  the 
person  of  the  deceased,  and  judgment  will  be  given  against  the 
goods  of  the  estate."  And  similarly  if  a  payment  is  made  on  be- 
half of  the  estate  or  a  ben^t  conferred  upon  it  by  a  third  person 
under  such  circumstances  that  had  a  similar  payment  or  benefit 
been  rendered  to  a  living  person,  a  quasi-contractual  right 
against  him  would  have  existed,  such  a  quasi-contractual  right 
also  arises  against  the  executor  or  administrator  of  the  estate  in 
question,  in  his  official  capacity  and  judgment  will  go  against 
the  goods  of  the  deceased/^  As  the  contracts  of  an  executor 
or  administrator  bind  him  perBonally,  if  on  his  death  an  admin- 
istrator de  bonis  non  is  appointed,  the  latter  is  not  liable  even 
upon  contracts  rightfully  made  by  his  predecessor  in  office.** 

§  311.  Executors  and  administrators  may  by  special  stipula- 
tion exempt  themselves  from  personal  liability. 
Even  though  the  consequence  of  a  stipulation  in  an  ^ree- 
ment  with  an  executor  or  administrator  that  he  shall  be  sub- 
ject to  no  personal  liability  is  that  no  contract  whatever 
arises  for  lack  of  a  contracting  party,  plain  words  of  exemption 
must  be  and  are  given  effect.**   Though  no  contract  with  the 


Day,  15S  N.  Y.  383,  49  N.  E.  1046; 
In  re  Nocton's  at.,  162  N.  Y.  S.  216; 
Beeancon  v.  W^ner,  16  N.  Dak.  240, 
112  N.  W.  965;  Thomas  v.  Moore,  52 
Ohio  St.  200,  39  N.  E.  SOS;  Waite  v. 
WUhB,  ^  Ore.  288,  70  Pac.  1034; 
In  re  Sullivan's  Eetate,  36  Wash.  217, 
78  Pac,  945;  Thompson  v.  Maon,  65 
W.  Va.  648,  64  S.  K.  920,  22  L.  R.  A. 
(N.  8.)  1094,  131  Am.  St.  Rep.  987. 
But  see  Greene  v.  Grimshaw,  11  lU.  389. 
"  De  Valengin'a  Adm.  o.  Duffy,  14 
Pet.  290,  291,  10  L.  Ed.  457;  Terry  v. 
Furgueon,  Adm.,  8  Fort.  <Ala.)  500; 
Cronrder  v.  Shackleford,  35  Mias.  321, 
359;  Scheibeler  v.  Albee,  114  N.  Y. 
App.  D.  146,  99  N.  Y.  S.  706;  Conger 
V.  Atwood,  28  Ohio  St.  134,  22  Am.  Rep. 
362;  Thomas  v.  Moore,  52  Ohio  St.  200, 
206,  39  N.  E.  803. 


"  Aahby  v.  Ashby,  7  B.  &  C.  444; 
Haynes  v.  Forehaw,  11  Hare,  93,  104; 
Steele  v.  McDowell,  9  8m.  &  M. 
WaU  V.  KeUogg'H  Ex.,  16  N.  Y. 
Arbuckle  v.  Tracy,  15  Oh.  432;  Conger 
V.  Atwood,  28  Ohio  St.  134,  141,  22 
Am.  I{«p.  362;  rf.  Farhall  v.  Farhall, 
L.  R.  7  Ch.  App.  123. 

"Ferrin  u.  Myrick,  41  N.  Y.  315; 
Fitisimmona  v.  Safe  Deposit  &  TVust 
Co.,  189  Pa.  514,  42  AU.  41. 

■■  Long  f.  Rodman,  58  Ind.  58,  62; 
Grafton  Nat.  Bank  v.  Wing,  172  Mass. 
513,  52  N.  E.  1067,  43  L.  R.  A.  831, 
70  Am.  St.  Rep.  303;  Germania  Bank 
V.  Michaud,  62  Minn.  459,  65  N,  W.  70, 
30  L.  R.  A.  286,  64  Am.  St.  Rep.  6S3; 
Douglass  t>.  Leonard,  17  N.  Y.  S.  591, 
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estate^  as  such,  is  possible,  it  is  possible  that  the  executor 
shall  agree  to  perform  only  to  the  extent  that  the  assets  of 
the  testator's  estate  pennit,  aad  t^t  the  person  with  whom 
the  executor  contracts  shall  accept  such  a  limited  promise  in 
return  for  his  own  pronuse  or  perfonnance/*"  Probably  such 
an  agreement  often  more  nearly  expresses  the  intent  of  the 
parties  than  the  obligation  which  is  inferred  by  the  law  gen- 
erally prevailing.  In  a  New  York  case,'"  Selden,  J.,  said:  "I 
am  of  opinion,  that  where  the  contract  itself  is  ostensibly  made 
in  behalf  of  the  estate,  and  relates  exclusively  to  matters  in 
which  the  executor  or  administrator  has  no  personal  interest, 
if  the  latter,  in  making  the  contract,  describes  himself  as  exec- 
utor, &c.,  the  presumption  is,  that  he  intended  to  bind  the 
estate  and  not  himself.  This  would  be  found  in  most  cases  to 
be  in  accordance  with  the  facts,  and  such  I  think  is  the  l^al 
inference*"  It  is  probable  that  this  language  in  freeing  the 
executor  from  liabilities  goes  beyond  the  warrant  of  most 
decisions  thou^  not  beyond  what  is  reasonable.  According 
to  the  we^t  of  authority  even  though  the  identification  of 
the  estate  for  which  the  executor  is  acting  is  disclosed,  and 
though  the  business  concerns  the  estate,  in  the  absence  of 
language  necessarily  showing  a  contrary  intent,  the  execu- 
tor entmng  into  a  contract  binds  himself  personally.''  In 
view  of  the  fact  that  unless  the  executor  or  administrator  is 
a  party  to  a  contract  made  by  him,  no  contract  can  exist,  it 
follows  in  formal  contracts,  such  as  negotiable  instruments, 
even  more  clearly  than  in  regard  to  such  instruments  signed 
by  ^ents  or  by  officers  of  a  corporation  with  the  addition  of 
an  official  designation,'*  that  the  signature  of  an  executor  or 
administrator  with  the  addition  of  his  title  renders  him  person- 
ally liable."    A  note,  however,  which  is  signed  "Estate  of  A, 

Begins  V.  DriggB,  21  Fk.  103;  Mo- 
Farlin  v.  Stinson,  56  Ga.  396;  Lynch  i>. 
Kirby,  65  Oa.  279;  Dew  v.  McRea,  65 
Ga.  531;  HopeoD  v.  Johnson,  110  Ga. 
2S3,  34  S.  E.  848;  Glison  v.  Weil,  117 
Gs.  842,  45  S.  E.  221;  Dunne  v.  Deery, 
40  la.  251;  Rittenhouse  v.  Ammerman, 
64  Mo.  197,  27  Am.  Rep.  216;  Ome  d. 
Ritchie,  12  Phila.  231;  East  Tennessee 
Iron  Manufacturing  Co.  ■>.  OaskeU,  2 


»"  See  infra,  (  312,  as  to  such  prom- 

ises by  trustees. 

"  C^iouteau 

V.  Suydam,  21  N.  Y. 

,179, 

182. 

"See  caaes 

dted  in 

preceding 

sec- 

tkn. 

"Seewipra 

,  S  299,  as  to  such  obliga- 

tkns. 

"ChiMsi'. 

Monins, 

2  B.  &  B. 

460; 

ChriatiAn    v. 

Morris, 

60    Ala. 

586; 
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B  oiecutor"  has  been  held  not  to  impose  a  personal  oldigatiaD 
upon  the  executor/*  though  l^e  result  of  so  holding,  is  that 
no  valid  note  exists. 

And  it  seems  that  the  tJmfonn  Negotiable  Instruments  Law 
pvea  the  same  effect  to  any  n^otiable  bill  or  note  where  the 
executor  being  authorized  so  to  do  signs  as  such  and  discloses 
other  in  the  body  of  the  instrument  or  in  the  signature  the 
estate  for  which  he  is  acting.'^ 

The  executor  or  administrator  is  entitled  to  indemnity  from 
the  testator's  estate  for  all  liabilities  rightfully  incurred  "  and 
creditors  may  by  subrogation  enforce  this  right  of  indemnity 
against  the  estate,  in  case  of  inability  to  collect  their  claims 
from  the  ^lecutor  or  administrator  because  of  insolvency  or 
other  reason."  But  a  direct  action  for  judgment  against  the 
goods  of  the  deceased  or  a  direct  enforcement  in  the  Probate 
Court  of  their  claims  by  the  creditors  is  not  permissible."  And 
it  should  be  observed  that  l^e  authority  of  an  executor  or 
administrator  implied  from  his  office,  to  enter  into  executory 
contracts  on  behalf  of  his  estate  is  quite  limited.  It  is  beyond 
the  scope  of  this  book  to  consider  in  detail  when  his  contract 
is  of  such  a  character  that  he  is  entitled  to  indemnification 

Lea,  742.  So  in  a  written  contract  for  706,  4  L.  R.  A.  «3,  115  N.  Y.  3M,  22 
the  Bale  of  land  one  who  promiaee  in  N.  E.  149,  5  L.  R.  A.  636;  (yBrien  v. 
the  first  person  is  liable  pawnaUy,  Jackson,  167  N.  Y.  31,  60  N.  B.  23S; 
though  he  adds  to  his  signature  the  LeBaron  b.  Barker,  143  N.  Y.  App. 
degiguation  tA  administrator  of  a  D.  492,  127  N.  Y.  S.  979;  Douglas  v. 
named  estate.  Melone  o.  Ruffino,  129  Fraser,  2  McCord  Gh.  105.  But  see 
Cal.  514,  62  Pac.  93,  79  Am.  St.  Rep.  eonlra.  Wade  t>.  Pope,  44  Ala.  QW. 
127.  But  see  oonira,  Chouteau  v.  Sujr-  See  also  the  discussion  of  Alabama  de- 
dam,  21  N.  Y.  179.  cisions  in  Etowah  Mining  Co.  t>.  Wilts 

"Grafton  NaU.  Bank  o.  Wvae,  172  Valley  Mining  Co.,  143  AU.  623,  39 

Mass.  513,  52  N.  E.  1067,  43  L.  R.  A.  So.  336.    See  further  the  discuaaioa  tit 

831,  70  Am.  St.  Rep.  303.    See  also  a  similar  right  against  a  trust  estate^ 

Germania  Bank  i>.  Michaud,  62  Mian,  ir^ro,  {  313. 

459,  66  N.  W.  70,  30  L.  R.  A.  286,  54         »  FarhaU  v.  Parhall,  L.  R.  7  Ch.  App. 

Am.  St.  Rep.  653,  and  ivfra,  i  312,  aa  123;  Pike  v.  Thomas,  62  Aik.  223,  35 

to   wmilar   notta   given   by  tru«t«eB.  8.  W.  212,  66  Ark.  437,  47  a  W.  110; 

"See  infrv,  1 1144.  Parker  v.  Mayo,  72  Ark.  613,  83  S.  W. 

■"  Tucker  v.  Grace,  61  Ark.  410,  33  324;  Fcrrin  c.  Myrick,  41  N.  Y.  315; 

8.  W.  530.  LeBaron  it.  Barker,  143  N.  Y.  App.  D. 

n  Dowse  V.  Gorton,  [18911  A.  C.  190;  492,  127  N.  Y.  S.  979.    But  see  conlni,  - 

Ferrin  v.  Myrit^  41  N.  Y.  316,  325;  Long  o.  Rodman,  58  Ind.  68. 
Willk  V.  Sharp,  113  N.  Y.  586,  21  N.  E. 
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from  the  estate,  and  when,  because  he  has  gone  beyond  his 
legal  authority,  the  liability  ori^nally  cast  upon  him  by  his 
contracts  cannot  be  shifted. 


§  312.  Trustees  are  liable  personally  on  their  contracts. 

The  contracts  of  trustees  ev&i  more  clearly  than  those  of 
executors  must  bind  the  fiduciary  personally  if  binding  as  con- 
tracts at  all.  The  Common  Law  at  least  recognized  the  pos- 
sibiUty  of  a  judgment  against  an  executor  or  administrator 
as  such,  by  virtue  of  which  execution  would  issue  against  the 
goods  of  the  deceased,  but  no  similar  judgment  against  a 
trustee  was  possible  at  law.  Any  judgment  against  him  in  an 
action  at  law  must  be  against  him  personally,  and  his  contracts 
though  incurred  with  reference  to  the  trust  are  his  personal 
obligations."  Tn^tees  who  are  thus  obliged  to  meet  liabili- 
ties on  behalf  of  the  trust  estate,  are  entitled  to  reimbursement 
and  indemnity  from  it,  to  the  extent  that  such  liabilities  were 
rightfully  incurred." 


"Duvall  p.  Craig,  2  Wheat.  45,  4 
L.  Ed.  180;  Taylor  v.  Davis"  Adm,, 
IID  U.  S.  330,  4  S.  Ct.  147,  28  L.  Ed. 
163;  Wade  v.  Pope,  44  Ala.  690;  John- 
aon  t>.  Lanan,  131  lU.  609,  23  N.  E.  435, 
7  L.  R.  A.  65e,  19  Am.  St.  Rep.  63; 
Dinsmoor  r.  Brenler,  S6  HI.  App.  207; 
filoom  V.  Wolfe,  60  la.  286;  Farmers', 
etc.,  Bank  v.  Depoait  Co.,  108  Ky.  3S4, 
ae  8.  W.  671;  Everett  v.  Drew,  129 
Mass.  150;  Odd  Fellows  Assoc,  v.  Mo- 
Allister,  153  Mass.  292,  28  N.  E.  882, 
11  L.  R.  A.  172;  Huaiey  e.  Arnold,  185 
Man.  202,  70  N.  E.  87;  King  v.  Stow- 
eO,  211  Man.  246,  98  N.  E.  91;  Pack- 
ard e.  Kingnum,  109  Micfa.  407,  67 
N.  W.  661;  McGoTcrn  o.  Bennett,  14ft 
Mich.  568,  109  N.  W.  1055;  Feldman 
0.  Preston,  194  Mich.  362,  160  N.  W. 
665;  Trucadale  o.  Philaddphia  Trust, 
etc.,  Co.,  63  Minn.  49,  65  N.  W.  133; 
Norton  t>.  Phelps,  64  Miss.  467;  Koken 
Inm  Works  tr.  Kinealy,  88  Mo.  App. 
199;  Noyee  p.  Blakmian,  6  N.  Y.  667; 
United  Btat«e  Trust  Co.  v.  Stanton, 
139  N.  Y.  631,  633,  34  N.  E.  1098; 


Mander  s.  Low,  12  N.  Y.  Misc.  316,  33 
N.  Y.  8.  719;  MitcheU  v.  Whitlock,  121 
N.  C.  168,  28  S.  E.  292;  Oplen  Ry. 
Co.  V.  Wright,  31  Or«8:  160,  40  Pao. 
076;  Rannu  v.  Davis,  85  Oi%.  26, 166 
Pac.  1180;  Fehlioger  o.  Wood,  134  I^. 
St.  517,  19  Atl.  748;  Wiliiana  Nat. 
Bank  v.  Groton  Mfg.  Co.,  16  R.  I. 
604,  17  Atl.  170;  Mclntyre  v.  William- 
son, 72  Vt  183,  47  Atl.  786,  82  Am. 
St.  R^.  929;  Poindexter  v.  Burwdl, 
82  Va.  507;  Carr  b.  Branch,  86  Va.  697, 
8  8.  E.  476.  This  is  true  thou^  the 
instrument  creating  the  trust  em- 
powers the  trustee  to  bind  the  estate. 
ConnaJly  p.  Lyons,  ffi  Tejc.  664,  18 
8.  W.  799,  27  Am.  St.  Rep.  036. 

"  Nelson  V.  Dunoombe,  9  Beav.  211; 
Cheater  v.  Rolfe,  4  De  O.  M.  A  G.  798; 
Gisbom  p.  Charter  Oak  Life  Ins.  Co., 
142  V.  S.  326,  12  3.  Ct.  277,  36 
L.  Ed.  1039;  Mitau  p.  Roddan,  149 
Cal.  1,  84  Pac.  145;  Thome  p.  Allen, 
24  Ky.  L.  Rep.  987,  70  8.  W,  410; 
Hayes  v.  Hall,  188  Ma«.  610,  74  N.  E. 
035;  Kmg  p  Stow^,  211  Man.  246, 
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Hioee  -who  have  contracted  with  the  tnietee  have  ordinarily 
no  right  on  this  account  to  a  remedy  against  the  cestui  que 
Irust,^^  or  the  trust  estate,'*  unless  the  contract  relates  to  land 
or  other  unique  property  belonging  to  the  trust.  Such  a  con- 
tract if  the  trustee  was  authorized  to  make  it,  equity  will 
specificalfy  enforce  by  compelling  the  trustee  to  convey .''  In 
a  few  States,  moreover,  by  statute,  an  action  is  allowed  against 
the  trustee  in  his  repres^itative  capacity  for  the  enforcement 
of  all  claims  rightfully  created  incurred  by  the  trustee  in  be- 
half of  the  estate."^    As  a  trustee's  contract  is  his  personal 


250,  98  N.  E.  91;  Trueedale  c.  Phila- 
delphia Truat  Co.,  63  Minn.  4B,  51, 
65  N.  W.  133;  Fe&m  v.  Mayers,  S3 
Miaa.  458;  Matter  of  Nesbit,  140  N.  Y. 
609,  35  N.  £.  912;  Steinway  v.  Stein- 
way,  112  N.  Y.  App.  D.  18,  98  N.  Y,  S. 
99.  As  to  the  right  of  the  trustee  to 
claim  reimburaement  from  the  eeg- 
fut  que  tniat  peraonally,  if  the  trust 
estate  is  iBsufBcient,  see  14  Harr.  L. 
Rev.  539,  criticising  the  case  of  Har- 
doon  V.  Belilioa,  83  L.  T.  Rep.  673, 
where  the  Privy  Council  held  a  eet- 
tui  que  trtut  peraonally  bound  to  in- 
denmify  hia  tniatee  from  liability  for 
calls  on  stock  which  the  trust  estate 
was  inadequate  to  meet,  though  the 
trust  was  not  undertaken  at  the  re- 
quest of  the  cestui  que  Iruet.  Cf. 
Fraser  v.  Murdoch,  6  App.  Cas.  855,  per 
Lord  Blackburn.  Where  the  trust  is 
imdertaken  at  the  request  of  the  cestui 
que  trust,  tiure  seems  no  reason  to 
doubt  that  a  personal  obligation  to 
indenmify  the  trustee  ansea.  Gris- 
sea  r>.  Bristowe,  L.  R.  4  C.  P.  36;  Hem- 
ming V.  Maddick,  L,  R.  7  Ch.  395.  See 
also  Hanover  Nat.  Bank  v.  Cock^  127 
N.C.467,37S.E.B07. 

"  Hartley  tr.  FhiUipB,  198  Pa.  9,  47 
AU.  929. 

<>  FarhaU  v.  Faxbail,  L.  R.  7  Ch.  123 ; 
TajdOT  o.  Crook,  136  Ala.  354,  34  So. 
905;  Etowah  Min.  Co.  b-  Wills  VaUey 
Min.  Co.,  143  Ala.  ^3,  30  So.  336; 
Johnson  v.  Leman,  131  HI.  609,  23 
N.  E.  435,  7  L.  R.  A.  656,  19  Am.  St. 


Rep.  63;  Hussey  p.  Arnold,  185  Man. 
202,  70  N.  E.  87;  TVuesdale  v.  Phila- 
delphia  Trust  Co.,  63  Minn.  49,  52, 
65  N.  W.  133;  School  District  v.  Peter- 
son, 74  Minn.  122,  76  N.  W.  1126; 
Hudson  e.  Wright,  204  Mo.  412,  103 
S.  W.  ;  8Mub«in  p.  SmiUie,  25  N.  Y. 
App.  D.  136,  48  N.  Y.  8.  994;  D&- 
ciUis  V.  Mascelli,  152  N.  Y.  Ai^.  D. 
304, 136  N.  Y.  S.  573;  Wright  v.  Frank- 
hn  Bank,  59  Ohio  St.  80,  51  N.  E.  876; 
Rennaeker,  etc.,  R.  Co.  r.  Mill^,  47 
Vt.  146.  Compare  Yerkea  v.  Richards, 
170  Pa.  346,  32  Atl  1089.  See  further, 
S313. 

■•  Judge  tr.  Pfaff,  171  Mam.  195,  SO 
N.  E.  S2i. 

M  Ala.  Code  (1907),  6085-6089  (only 
if  the  trustee  ia  insolvent,  and  the 
trustee  may  also  be  held  personally); 
Taylor  v.  Crook,  136  Ala.  364,  375,  34 
So.  905,  96  Am.  St.  R^.  26;  D&ab- 
Eler  f.  Mclnnia,  151  Ala.  293,  44  So. 
193,  13  L.  R.  A.  (N.  S.)  297,  125  Am. 
St.  Rep.  28;  Calif.  Civ.  Code,  {  2267; 
Conn.  Gen.  Statutes  (1902),  Sec.  739 
(but  the  trustee  may  also  be  hdd  per- 
BonaUy);  Georgia  Code,  Sees.  3786- 
3791  (see  BaiUe  v.  CaroUna  Loan  Assoc., 
100  Ga.  20,  28  S.  E.  274;  Riggins  p. 
Adair,  105  Ga.  727,  31  S.  E.  743; 
Sandas  v.  Houston  Guano  Co.,  107 
Ga.  49,  55,  32  8.  E.  610);  Mont.  Qv. 
Code,  S302O;  No.  Carolina  Code 
(1906),  Sees.  627-629;  N.  Dak.  Comp. 
L.  (1913),  { 6306;  S.  Dak.  Civ.  Code 
(1913)  5  1642. 
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obligation,  a  successor  in  the  trust  is  not  liable  for  the  contracts 
of  his  predecessor;  *'"  but  the  trustee  himself,  though  no  longer 
such,  or  if  he  Is  dead  his  peraonal  representative,  would  remaio 
bound.^'  It  is  possible  by  clear  language  for  a  trustee  to  in- 
dicate that  no  perstmal  liability  on  his  part  is  contemplated, 
and  such  language  will  be  given  effect.^  Where  personal  lia- 
bility is  l^us  excluded,  the  creditor's  only  remedy  is  by  bill 
in  equity  to  subject  the  trust  estate  to  his  claim."  It  is  pos- 
sible for  the  trustee  instead  of  excluding  personal  liability 
altogether,  to  limit  his  liability  to  the  amount  of  the  assets  in 
the  trust  estate  from  which  he  can  claim  reimbursemeDt.*^ 
Apart  £rom  statute,  the  mere  description  of  an  obligor  as  trustee 
or  as  trustee  of  a  named  estate  does  not  exclude  personal  lia- 
biKty,"  while  a  signature  "as  trustee  but  not  individually" 


•*•  Foote  V.  Cotting,  185  Maas.  66, 
60,  80  N.  E.  000;  United  States  Trust 
Co.  ■>.  St&ntoo,  139  N.  Y.  631,  34  N.  E. 
lOOS.  But  see  Ynkee  t>.  Richards,  170 
Fa.  346,  32  Ati.  1060. 

"  See  Bangor  p.  Peirce,  106  Me.  527, 
76  AU.  946,  2ft  L.  R.  A.  (N.  S.)  770. 

"Glenn  ■>.  Alliaoa,  68  Md.  527; 
Shoe  &  Leather  Nat.  Bank  ir.  Dix,  123 
Maas.  148,  25  Am.  Rep.  49;  Hussey  v. 
Arnold,  185  Mass.  202,  70  N.  E.  87; 
Band  ir.  Farquhar,  226  Maes.  91,  116 
N.  E.  286;  Packard  c.  Kingnum,  100 
Mich.  497,  607,  67  N.  W.  651;  New  v. 
NiocJl,  73  N.  Y.  127,  29  Am.  Hop.  Ill; 
Randall  tr.  Dueeobury,  39  N.  Y.  Super. 
174,  ftffd.  63  N.  Y.  645;  Fehlingw  v. 
Wood.  134  Pa.  617,  623,  19  AU.  746; 
Mclntyre  v.  Williamson,  72  Vt.  183,  47 
Atl.  788.  It  was  held  by  Warrington, 
J.,  in  WaUing  v.  Lewia,  [1911]  1  Ch.  414, 
that  a  jvovimon  in  a  trustee's  contract 
excluding  all  personal  liability  was  re- 
pugnant to  the  promise  itself,  and 
tberef<»«  void.  The  same  judge  fol- 
lowed this  decision  in  In  re  Robinson's 
Settlement,  but  the  case  was  reveraed 
by  the  Court  of  Appeal  on  othw 
gmunds  in  [1912],  1  Ch.  717,  and  one 
member  (rf  the  court  at  least  seemed 
of  the  ofHnion  Utat  the  trustees  were 
Dot  bound  perwoally  in  any  event. 


Whatever  the  law  <A  En^aud  on  the 
subject  may  be,  it  seems  clear  that  in 
the  United  States,  the  proposition  of 
the  text  would  everywhere  be  accepted. 
But  the  fact  that  the  instrument 
creating  the  trust  exempts  the  trustee 
from  personal  liability  does  not  [Mo- 
vent the  trustee  from  being  liable  if 
he  contracts  in  a  way  which  is  regarded 
as  creating  a  personal  contract.  Ameri- 
can Smelting  Co.  o.  Converse,  175 
Mass.  449,  56  N.  E.  594. 

"  Gisbom  v.  Charter  Oak  L.  I.  Co., 
142  U.  S.  326,  35  L.  Ed.  1029,  12  S. 
Ct.  277;  KingK.  Stowdl,  211  Mass.  246, 
251,  98  N.  E.  91;  Noyes  v.  Blakeman, 
6  N.  Y.  667;  New  v.  NiooU,  73  N.  Y. 
127,  29  Am.  Rep.  Ill;  O'Brien  v. 
Jackson,  167  N.  Y.  31,  33, 60  N.  E.  238; 
Fehlinger  u.  Wood,  134  Pa.  517, 19  Atl. 
746;  WadawMlh  v.  Arnold,  24  R.  I. 
32,  51  Atl.  1041.  Cf.  Bank  of  Topeka 
o.  Eaton,  100  Fed.  8,  107  Fed.  1003,  47 
G.  C.  A.  140. 

'  Williams  d.  Hathaway,  6  Ch.  D. 
544;  ^oe  ft  Leather  Natl.  Bank  o. 
Dix,  123  Mass.  148,  25  Am.  Rep.  49. 

"  Muir  V.  City  of  Glasgow  Bank,  4 
A.  C.  337;  Duvall  v.  Craig,  2  Wheat. 
46,  4  L.  Ed.  180;  Taybr  c  Davis' 
Adm.,  110  U.  S.  330,  4  Sup.  Ct.  147, 
23  L.  Ed.  163;  Savings  &  Loan  Society 
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or  "as  trustee  but  not  otherwise"  does  exclude  such  liability.*"* 
The  Unifonn  N^otiable  Instruments  Iaw,  has  had  a  double 
effect  in  changing  the  law,  so  far  as  such  instruments  are  con- 
cerned. On  the  one  hand  a  trustee  who  is  authorized  to  make 
a  negotiable  instrument  will  not  be  personally  liable,  if  the 
body  of  the  instrument  or  the  form  of  his  signature  discloses 
the  identity  of  the  trust  estate."  On  the  other  hand,  if  the 
trustee  was  not  so  authorized,  though  the  form  of  the  instrument 
would  naturally  exclude  the  inference  of  Uability,  he  is  bound.** 
A  note  signed  in  such  a  form  as  to  bind  the  trustee  personally 
may  be  reformed  if  both  parties  intended  that  the  trust  estate 
only  should  be  bound,  provided  the  rights  of  bona  fide  pur- 
chasers have  not  intervened.** 

§  313.  Enforcement  of  claims  against  the  trust  estate. 

If  the  trustee's  insolvency  or  other  cause  prevents  one 
who  has  contracted  with  a  trustee  with  reference  to  the  trust 
business  from  obtaining  adequate  rehef  by  an  action  at  law 
against  the  trustee,  a  bill  in  equity  may  be  maintained  to 
subject  the  assets  of  the  trust  to  the  claim.'^    This  rij^t  is 

■>.  Burke,  161  Cal.  616,  01  Pac.  £04;  Bnickett  t>.  Ofltrander,  12$  N.  Y.  App. 

Philip    Carey    Co.    c    Pingree,    223  Div.  529,  110  N.  Y.  S.  779. 

Maaa.  352,  111  N.  E.  867;  Feldman  v.  "  8«.  irrfra,  i  1144.    In  Megowan  b. 

PrratOD,  194  Mich.  352,  180  N.  W.  855;  PetMson,  173  N.  Y.  I,  66  N.  E.  738; 

Ogden  Ry.  Co.  v.  Wright,  31  Ore.  150,  Kerby  v.  Rueg&mer,  107  N.  Y.  App. 

49   Pac.    975;   Roger   WilliantB  Nat.  D.  491,  95  N.  Y.  S.  408,  the  tmsteee 

Bank  v.  Groton  Mfg.  Co.,  16  R.  I.  504,  were    held    Dot    peraonaUy    liable    to 

17  Atl.  170;  Mclntyre  u.  Williamson,  payoea  who  knew  that  the  not«a  were 

72  Vt.  183,  47  Atl.  786.  But  see  contra,  intended  to  be  made  on  behalf  of  a 

IVintup  0.  Trammel,  25  Ga.  240.    C/.  certain  tniat  estate  though  the  identity 

Stevenson  f .  Polk,  71  la.  278,  32  N.  W.  of  the  estate  was  not  disdoaed  on  tho 

340.    See  further,  ntpra,  £  299.    So  an  iuatnonent.   This  ia,  however,  reframar 

indoioement  by  a  trustee  of  negotiable  tion  at  law.    See  infra,  {  1599. 

paper  payable  to  him  as  such  binds  *'Tutt!e  n.   First  Nat.   Bank,   187 

him    personally.      Tradesmen's    Nat.  Mass.  633,  73  N.  E.  660,  106  Am.  St. 

Bank  v.  Looney,  99  Tenn.  278,   42  420;  Dunham  v.  Blood,  207  Mass.  512, 

S.  W.  149,  38  L.  R.  A.  837,  63  Am.  St.  93  N.  E.  804;  MoGorern  c  Bennett, 

Rep.  830.  146  Mich,  658,  109  N.  W.  1055. 

"Thayer  v.  Wendell,    I   Gall.  37;  "Richmond  o.  Ogden  St.  Ry.  Co., 

Glenn  v.  Allison,  58  Md.  627;  Shoe  &  44  Ore.  48,  74  Pao.  333.     See  b1k> 

Leathw  Nat.  Bank  t>.  Dix,  123  Mass.  supra,  n.  91. 

148,    25   Am.    Rep.    49;    Packard   v.  **In  re  Frith,    (1902)   1  Ch.  342; 

Kingman,  109  Mich.  497,  67  N.  W.  561;  Wylly  v.  Collins,  9  Ga.  223;  Gaudy  «. 
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not  dependent  on  any  power  the  trustee  may  or  may  not  have 
under  the  terms  of  the  trust,  to  impose  a  charge  upon  the 
trust  property.  It  is  suffiaient  that  the  trustee  was  author- 
ized by  the  terms  of  the  trust  to  incur  such  an  obligati(ai 
as  that  in  question.  The  equity  of  the  creditor  thereupon 
arises  by  operation  of  law,  either  by  virtue  of.  a  right  of  sub- 
rogation to  have  applied  to  the  payment  of  the  claim  the 
trustee's  right  agiunst  the  trust  ^tate  as  an  asset  of  the  trustee; 
or  by  virtue  of  a  broado*  and  less  exactly  defined  equity  that 
the  transaction  having  been  entered  upon  for  the  benefit 
of  the  trust  estate,  the  estate  should  be  answerable.  On 
either  view  if  the  powers  conferred  by  the  Irust  have  been 
exceeded  and  the  Ixust  estate  has  not  been  unjustly  enriched 
by  means  of  the  contract,  the  creditor's  sole  recourse  is  to 
the  personal  li^ility  of  the  trustee.*^  But  the  result  reached 
under  liie  two  tiiecniee  differs  where  because  of  the  trustee's 
unffuthful  administration  of  the  trust  there  is  no  balance 
due  from  the  trust  estate  to  the  trustee  on  an  accounting. 
On  ihe  theory  of  subrogation,  which  is  that  generally  adopted, 
the  creditor  can  get  no  relief."  But  if  tiie  basis  of  refief  is 
that  the  contract  was  made  on  behalf  of  the  trust  estate,  and 
that  though  not  recognized  as  a  legal  entity,  the  estate  is 
none  the  less  the  real  principal  in  the  transaction,  and  ought, 
therefore,  equitably  to  pay,  a  default  on  the  part  of  the  trustee 

B^bitt,  66  Ga.  640;  Jackson  v.  Pool,  Co.  v.  WiHb  Valley  Mining  Co.,  143 

73  Go.  801;  Mason  v.  Pomeioy,  ISl  Ala.  623,  39  So.  336. 

Mass.  164,  24  N.  E.  202,  7  L.  R.  A.  **In  re  Rieharcbon,  [1911]  2  K.  B. 

771;  King  d.  Stowell,  211  Mass.  246,  70S;  Tuttle  0.  Fint  Nat.  Bank,  187 

250,  98  N.  E.  91;  Norton  t>.  PhdpB,  fi4  Mass.  633,  73  N.  E.  560;  Dunham  i>. 

Him.  467;  Boahong  v.  Taylor,  82  Mo.  Blood,  207  Mass.  612,  93  N.  E.  804; 

260;  Ferrin  v.  Myrick,  41  N.  Y.  316;  Kins  v.  StoweU,  211  Mass.  246,  260,  98 

Wadsworth  v.  Arnold,  24  R.  I.  32,  N.  E.  91.    See  alao  Jeesup  e>.  Smith,  170 

61   AU.    1041;  Cater  v.   Evddgh,   4  N.  Y.  App.  D.  606,  166  N.  Y.  8.  663. 

DesauB.  19,  6  Am.  Dec.  696;  Mont-  **/n  r«  Johnson,   16  Oh.  D.  648; 

gomery  b.  Eveleigh,  1  McCord  Oh.  267;  Strickland  v.  Symona,  26  Oh.  D.  245; 

Magwood  V.  Johnson,  1  Hill's  Ch.  228;  In  re  Evans,  34  Ch.  D.  697;  In  re  Gor- 

Tennant  v.  Stoney,  1  Rich.  Eq.  222,  ton,  40  Ch.  D.  636; /nr«  British  Pown 

243,  44  Am.  Dec.  213;  Owens  v.  Mil^  Ac.  Co.,  [1910]  2  Ch.  470;  In  re  Mor- 

cheil,  38  Ten.  688.    But  see  WorraU  v.  ttb,  23  L.  R.  Ir.  333;  Hewitt  v.  Phdps, 

Ouford,  8  Yes.  Jr.  4,  8;  MulhaU  t>.  105  U.  S.  393,  26  L.  Ed.  1072;  Dnnt- 

mniamB,  32  Ala.  489,  and  Alabama  zler  f.  Mclnnis,  161  Ala.  293,  44  Bo. 

decisioiM  reviewed  in  Etowah  Mining  193,  13  L.  R.  A.  (N.  S.)  207,  126  Am. 
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would  not  impiur  the  creditor's  right  to  reach  the  estate." 
It  must  be  remembered  that  what  is  nominally  a  trust  may 
be  m  reahty  and  in  legal  effect  an  unincorporated  associar 
tion  or  partnership,  the  so-called  trustees  being  more  properly 
designated  as  agents.*^ 

§314.  Guardians. 

The  rules  applicable  to  guardians  of  minors  or  lunatics 
are  dmilar  to  those  governing  contracts  of  trustees.  The 
guardifui  is  bound  individually  by  bis  contracts  on  behalf 
of  the  estate.**  Nor  does  it  change  the  rule  that  the  contract 
purported  to  be  made  "as  guardian."  '  Nor  can  the  guardian 
directly  bind  tiie  ward.*  Accordingly  though  the  guardian 
resigns  his  office  he  remains  subject  to  contractual  liabilities 
Incurred  while  holding  it;  *  but  where  the  guardian  is  in- 
solvent, equity  will  allow  the  creditor  to  enforce  f^ainst  the 
ward's  estate  obhgations  rightfully  incurred  by  the  guardian 
with  reference  to  it.* 


St.  Rfp.  28;  King  v.  Stowell,  211  Mass. 
246,  251,  98  N.  E.  91;  Clopton  v. 
GhotBon,  S3  Mm.  466;  Wells-Stone 
Merauitile  Co.  r.  Aultman,  9  N.  Dak. 
620, 84  N.  W.  376. 

**  lluB  view  was  taken  in  Wylly  r. 
Golliiu,  9  Ga.  223;  Sandera  v.  Houston 
Guano  Ac  Co.,  107  Ga.  49,  32  8.  E. 
610;  Courier  Journal  Co.  t>.  Columbia 
Fire  Ina.  Co.,  21  Ey.  L.  Rep.  1258,  51 
S.  W.  066;  Manderaon'B  Appeal,  113 
Pa.  631,  6  Atl.  S93,  Yerkes  e>.  BichardB, 
170  Pa.  346,  32  Atl.  1089,  and  is  force- 
ably  adTooated  in  an  articls  by  Louis 
D.  Brandeis  in  IS  Am.  L.  Rev.  449. 
Even  on  the  theory  of  subroKation  de- 
fault by  only  one  of  two  or  more  tiu»- 
t«ee  will  not  bar  recovery  against  the 
trust  estate.  Maaon  v.  Pomeroy,  ISl 
Maes.  164,  24  N.  E.  202,  7  L.  R.  A.  771. 
See  generally  on  Liabilities  in  the  Ad- 
ministration of  Trusts,  28  Harv.  L. 
Rev.  8,  by  Professor  Scott. 

"See  WiUiams  v.  Milton,  216  Maas. 
1,  102  N.  E.  3S5. 


■*  Simma  «.  Nonis  A  Co.,  6  Ala.  42; 
Poole  V.  Wilkinscm,  42  Ga.  S39;  Speny 
II.  Fanning,  80  111.  371;  Tobin  v.  Ad- 
dison, 2  Strob.  I^w,  3;  Andius  v. 
Blaziard,  23  Utah,  233,  63  Pac.  888,  G4 
L.  R.  A.  354.  So  a.  conservator  ot  an 
insane  person's  estate.  Day  v.  Old 
Colony  Trust  Co.,  228  Ma™.  225,  117 
N.  E.  2S2. 

•Sperry  v.  Fanning,  80  III.  37L 
As  to  the  eSeot  of  the  Negotiable  Inst. 
I«w,  see  cupra,  {  312. 

>  Peftrl  V.  McDowell,  3  J.  J.  Marsh. 
658,  20  Am.  Deo.  199;  Jones  v.  Brewer, 
1  Pick.  313,  316;  Foisbr  r>.  Fuller,  6 
Maaa.  58;  Tenne?  c.  Evans,  14  N.  H. 
343,361. 

■Stenrenson  v.  Bruc^  10  Ind. 
397. 

*Pode  f.  Wilkinson,  42  Ga.  639; 
Owens  p.  MitcbeU,  38  Tex.  688.  See 
also  Westmoreland  v.  Davis,  1  Ala. 
299;  Copley  v.  O'Nid,  39  How.  Pi-. 
41,47. 
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§316.  Receiveis.  / 

A  receiver  is  an  office  ^^pointed  by  the  court  to  take  pos- 
session but  not  the  title  of  property  pending  further  pro- 
ceedings involving  it.'  Unless  authorized  by  the  court  so 
to  do,  a  receiver  is  not  justified  in  incurring  any  other  obliga- 
tions than  those  reqiiired  for  the  preservation  of  the  iH'operty 
in  his  hands.  Not  infrequently,  however,  the  interests  of 
those  having  chums  agiunst  the  property,  and  in  the  case  of 
public  service  corporations  the  interests  of  the  public  demand 
the  continuance  of  a  business.  Such  continuance  is  frequently 
auth<aized  by  the  court,  and  this  necessarily  involves  tiie 
TWftliiiig  of  contracts  by  the  receiver.  It  is  true  in  regard  to 
such  contracts,  as  in  r^ard  to  those  of  executors  or  trustees, 
that  unless  the  receiver  is  the  contracting  party,  there  can 
be  no  contracting  party.  At  least,  this  is  true  if  the  receiver 
is  appointed  l^  the  court  at  ihe  instance  of  creditors  and 
not  at  the  instance  of  the  owners  of  the  property.  If  the 
recaver  is  l^  the  assent  of  the  owners  of  the  property  virtuaUy 
made  their  agent,  he  may  have  power  like  wiy  ^ent  to  bind 
his  principal;*  but  if  i^ipointed  and  acting  in  invitum,  so 
far  as  the  owners  of  the  propoiy  are  concerned,  he  is  cer- 
tainly not  their  agent,  and  tiiough  he  may  bind  tiie  property 
put  in  his  hands  by  the  court,  he  cannot  impose  a  personal 
obligation  on  its  owners.^  Of  course,  also  he  can  iiiq>ose  no 
obligation  on  the  court.  Therefore,  unless  he  is  personally 
liable,  no  one  is  liable.  For  this  reason  the  English  court 
has  applied  the  rule  i^yplicable  to  contracts  of  fiduciaries, 

*  Penn^lvuiia  8ted  Co.  v.  New  York  '  In  Burt  t>.  Bull,  [1895]  1  Q.  B.  276. 
Gtj  &y.,  198  Fed.  721,  117  C.  C.  A.      leceivers  of  a  twrporation  ngned  an 


In  some   Statoi   Btatntoiy  r»-  ttrder  in  the  nune  of  the  oorporation, 

carets  are  made  virtually  aangnees  and  of  which  they  were  reoeiTeTS,  by  them- 

vested  with  title.  selves  aa  receiveTS  and  managera.    llio 

<In  Owen  v.  Cront,  [18061  1  Q-  B.  court  held  that  the  receirere  were  not 

26S,   a    receiver    was    t^ipointed    by  the  agenta  of  the  Company.     Lopes, 

trastecB  in  accotdanoe  with  the  provi-  L.  J.,  saying  "the  Company  after  their 

atom  of  the  tniat  deed  to  carry  on  busi-  appointment  had  no  control  ovtr  the 

MHS.     It  was  held  that  this  receivo-  budnew.    It  oould  give  no  tnders  and 

was  a  moe  ag«it  of  the  trustees  and  make  no  contraota.     The  defendants 

WIS  not  liable  aa  a  contractor  to  those  could  not  be  aaid  to  be  agents  fcv  any- 

to  whom  he  disclosed  the  nature  of  his  body." 
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and  holds  that  unless  he  expressly  and  clearly  excludes  such 
liability  by  the  terms  of  the  agreement  in  question,  the 
receiver  is  personally  liable  evai  on  autiiorized  contracts,' 
and  must  seek  indrannity  from  the  estate  in  his  hands  so  far 
as  that  estate  is  sufficient  for  the  purpose.  In  the  United 
States  the  hardship  of  such  a  rule  has  led  the  courts  to 
an  opposite  result.  It  is  indeed  conceded  that  a  receiver 
may  bind  himself  personally  and  that  whether  he  has  done 
so  is  a  question  of  fact;'  but  unless  he  e^ressly  assumes 
a  personal  obligation,  the  mere  ^t  that  he  is  acting  as  re- 
ceiver frees  him  from  personal  responsibility  so  long  as  he  is  act- 
ing within  the  authority  given  him  by  the  court.  ^^  The 
right  c^  one  who  makes  an  agreement  with  a  receiver  is  in 
effect  a  right  in  rem  against  the  property  or  fund  in  the 
receiver's  hands,  and  the  court  may  authorize  the  recdver 
to  create  such  rights  by  entering  into  contracts  even  extending 
beyond  the  probable  duration  of  the  receivership."  The 
protection  from  personal  liability  thus  afforded  the  receiver, 
exists  only  whero  he  is  acting  in  conformity  with  the  directitms 
of  the  court.  On  contracts  outside  tiiese  limits  he  is  per- 
sonally liable.^'  As  a  receiver  is  an  officer  of  the  court,  suit 
may  not  be  brought  against  him  in  his  official  capacity  without 
leave  first  obtained  from  the  court  which  appointed  him," 

*  Burt  V.  Bull,  [189S]  1  Q.  B.  270.  tnlitr,  whereas,  if  he  had  ngoed  "m 

'Cake  V.  Mohun,  164  U.  S.  311,  17  reodyer"  hf  would  have  been. 
8.  Ct.  100,  41  L.  Ed.  447.  "  Gay  v.  Hudson  River  Elec.  Power 

"  Farmero'   Loan   &  TVust  Co.  r.  Co.,  173  Fed.  1003, 177  Fed.  1003,  100 

Central  Bailroad,  7  Fed.  537;  In  re  C.  C.  A.  665. 

Kalb  & Bfflger  Mfg.  Co.,  165  Fed.  895,  "Inn  Kalb &  Berser  M^  Co.,  166 

91  C.  C.  A.  573;  HUleboro,  etc.,  Co.  v.  Fed.  896, 91 C.  C.  A.  573;  Peoria  Steam 

IngaUs,  60  Fla.  105,  53  So.  030;  Shao-  Marble  Worka  v.  Hiokey,  110  la.  276, 

non  p.  Maatin,  13S  Mo.  App.  60,  114  81  N.  W.  473,  80  Am.  St.  H^.  296. 

S.  W.  1127;  Vacderbilt  t>.  Central  BaU-  See  alao  earlier  New  York  cases  cited 

rood  Co.,  43  N.  J.  Eq.  669,  12  Atl.  and  discuswd  in  Sager  Mfg.  Co.   «. 

188;  Sager  Mfg.  Co.  t>.  Smitii,  45  N.  Y.  Onith,  46  N.  Y.  Ai^.  Div.  358,  60 

App.  Div.  358,  60  N.  Y.  S.  849  (affd.  N.  Y.  S.  849  (affd.  without  ofHokm 

without  opinion  in  167  N.  Y.  600,  60  in  167  N.  Y.  600,  60  N.  E.  1120). 
N.  E.  1120).    Cf.  Guimarin  ».  Southem  "  Porta  v.  Sabin,  149  U.  8.  473,  13 

L.  &  T.  Co.,  106  S.  Car.  37,  90  8.  E.  8.  Ct.  1008,  37  L.  Ed.  816;  Biabcq>  o. 

319,  where  the  fact  that  letters  form-  McEillioan,  124  Cal.  321,  67  Pac.  7% 

ing  a  contract  were  signed  with  the  71  Am.  St.  Rep.  68;  Pdree  c.  Jones, 

addition    "Receiver"    was    held    not  24  lud.  An>.  286,  66  N.  £.  683;  Dai^ 

to  relieve  the  reoeiver  of  peraonal  lio-  nero.  Gat«wood,  2  Nebr.  Unoff.  661, 89 
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unless  a  Statute  permits  suit  to  be  brought  without  leave." 
It  may  be  assumed  that  the  obligation  of  a  trustee  in  bank- 
ruptcy (m  contracts  made  for  the  b^efit  of  the  bankrupt 
estate  is  subject  to  the  same  limitations  that  are  applicable 
to  a  rec«ver."  How  far  contracts  entered  into  by  one  for 
whose  property  a  receiver  is  subsequently  appointed  are 
affected  by  the  bankruptcy  or  insolvency  which  usually  ac- 
companies or  follows  receivership  is  elsewhere  considered.'* 

35  L.  Ed.  796;  Texas,  etc.,  R.  Co.  v. 
Johnson,  151  U.  8.  81,  14  8.  Ct.  250,  3S 
L.  Ed,  81;  Central  Trust  Co.  e.  East 
Tenneeaee,  etc.,  Ry.  Co.,  59  Fed.  523; 
McNulta  0.  Loehridge,  137  HI.  270, 
27  N.  E.  452,  31  Am.  St.  Rep.  362; 
Malott  V.  Shimer,  163  Ind.  56,  64  N.  B. 
101,  74  Am.  St.  Rep.  278;  Dillingham 
V.  Ruaaell,  73  Tex.  47,  11  S.  W.  139, 


N.  W.  603;  8imm<Hia  t>.  Taylor,  106 
Tenn.  729,  63  S.  W.  1123. 

"  By  section  3  of  the  Judiciary  Act 
of  1887,  eorrected  by  the  Act  of  March 
13,  ISSS  (25  Stat,  at  L.  433),  it  is  pro- 
vided: That  "every  receiver  o 
ger  of  any  [Hnperty  appointed  by  any 
court  of  the  United  States  may  be 
sued  in  reelect  of  any  act  or  trana- 
aetion  of  his  in  carrying  on  the  biui- 
neaa  connected  with  auch  property, 
without  die  previous  leave  of  ihe 
court  in  which  fiueh  receiver  or  mana- 
ger  was  appointed;  but  such  suit  shall 
be  mibject  to  the  general  equity  juris- 
dictjon  of  the  court  in  which  such  re- 
ceiver or  manager  was  appointed,  so 
far  as  the  same  shall  be  neceesaiy  to  the 
ends  of  justice." 

This  statute  has  been  construed  as 
allowing  a  receiver  appointed  by  a 
Federal  court  to  be  sued  without 
leave  of  court  not  only  in  Federal 
courts  but  in  State  courts.  MoNulta  o. 
Lochridge,  141  U.  S.  327,  12  8.  Ct.  11, 


IS  Am.  St.  Rep.  753.  The  aUtute  ap- 
plies  to  receivers  ai^winted  in  bank- 
ruptey  proceedings,  as  well  as  to  other 
receiverB.  In  re  Kalb  A  Berger  Mfg. 
Co.,  166  Fed.  895,  91  C.  C.  C.  573. 
See  further  as  to  local  statutes,  or  rules 
of  court  allowing  suit,  without  leave 
of  court  first  obtained,  against  re- 
ceivers appointed  by  state  courts. 
Hayes  u.  Brottman,  46  Md.  519; 
Rockwell  D.  Merwin,  45  N.  Y.  166. 

"  See  /n  re  Hunter,  151  Fed.  904; 
Jn  re  K^b  ft  Berger  Mfg.  Co.,  166 
Fed.  895,  91  C.  C.  A.  573. 

» Infra,  %%mi,  1980  el  sag. 
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§  816.  Nature  of  joint  duties. 

The  priipary  conception  of  a  joint  duty  or  obligation  under 
a  contract  is  that  two  or  more  persons  are  togetho-  bound 
as  if  th^  were  a  single  person.  This  conception  is  possible  in 
reasoning  concerning  the  nature  of  a  contract,  and  the  en- 
forcement by  it  of  legal  action  and  by  ju^ment.  The  idea 
ceases  to  be  jnBctical  when  a  judgment  has  been  rendered 
against  joint  contractors  and  the  plaintiff  wishes  to  satisfy 
that  judgment.  If  indeed  the  joint  promisors  owned  property 
jointly,  it  would  be  possible  to  hold  that  an  execution  under 
a  joint  judgment  should  be  levied  solely  upon  the  joint  property 
of  the  debtors.  Frequency,  however,  joint  promisors  own 
no  propraly  jointly;  and  even  when  they  do,  as  in  the  case  of 
partners,  the  execution  may  be  levied  wholly  on  the  individual 
property  of  a  ^ngle  one  of  them.'  Though  joint  promisors, 
therefore,  are  liable  as  an  indivisible  unit  in  legal  theory 
until  the  moment  ccnnes  for  the  satisfaction  of  the  plaintiff's 
clum  out  of  their  property,  the  property  of  each  then  becomes 
liable  severally  for  the  whole  of  the  debt.  It  is  also  true  that 
tf^ther  with  their  liability  as  a  unit,  each  was  conceived 
in  a  somewhat  metaphysical  way  to  be  boimd  individually 
though  not  subject  to  be  sued  alone.* 

It  has  been  said  tiiat  a  joint  agreement  by  several  to  per- 
fcmn  an  act  may  be  resolved  into  an  agreement  by  all,  or 
some,  or  one  of  them  to  do  it; '  but  it  is  conceived  that  this 
analysis  is  not  accurate.  A  jomt  agreement  is  an  agreement 
by  all,  that  the  act  prfnnised  shall  be  done.  The  act  promised 
frequent^  by  the  terms  of  the  promise  may  be  performable 

I  Abbot  p.  8mitb,  2  W.  Bl.  947,  940;  a,  joint  defendant  dies  after  judgment, 

Millar  r.  Mynn,  1  E.  &  E.  1075;  Lein-  the  judgment  continues  to  bind  the 

kauff  o.  Munter,  76  Ala.  194;  Clayton  Burvivors.    Bx  parte  Christy,  2  D.  Jt 

r.  May,  68  0».  27;  Hardy  v.  Overman,  Ch.  165,  169. 

36  Ind.  S49;  Bny  v.  Seligman,  76  Mo.  *See  ii^/'ra,  £327. 

31;Ilan()olidiii.DaIy,16N.  J.Eq.3t3;  >Griffith  on  Joint  Bi^its  and  Uar 

Bwindera  v.  Reilly,  lOS  N.  Y.  12,  21,  bilitiea,  2. 
12  N.  E.  170,  eo  Am.  lUfi.  472.     U 


WILLI8T0N  ON  CONHiACTB 


§316 


by  any  one  of  the  promisors,  sometimes  by  only  one  of  than. 
Sometimes  it  may  require  joint  action  dT  all  ihe  promisors 
and  sometimes  it  may  be  performable  on^  by  a  third  pascai. 
Thus  A  and  B  may  jointly  promise  that  they  together  will 
do  an  act,  that  one  of  them  severally  shall  do  an  act,  or  tiiat 
a  third  person  shall  do  an  act.* 

It  must  be  observed,  however,  that  most  promised  acts, 
though  the  promise  states  that  the  performance  of  them  shall 
be  by  a  particular  person,  may,  nevertheless,  l^ally  be  per- 
formed by  some  one  else  as  agent  or  assignee.  When  A  pronuses 
that  he  will  pay  money  he  may  pay  it  by  the  hand  of  B.  Simi- 
larly when  A  and  B  pronuse  that  they  will  pay  money,  they  need 
not  actually  pay  the  money  jointly;  not  only  eitiier  A  or  B  may 
pay  it,  but  they  may  delegate  C  to  pay  it  in  their  behalf.  It  is 
only  when  the  act  to  be  performed  is  personal  in  its  character 
that  it  can  be  performed  only  by  the  person  named  in  the  prom- 
ise. A  promise  by  A  and  B  that  C  shall  paint  a  portrait  or  that 
B  shall  paint  a  portrait,  or  that  A  and  B  t(^ther  shall  col- 
laborate on  a  portrait,  can  only  be  performed  in  accordance 
with  its  terms.  Accordingly,  as  a  contract  to  employ  is  held 
to  be  personal,  a  contract  by  A  and  B  Uiat  they  will  employ 
C  can  be  performed  only  by  A  and  B  jointly.  Therefore,  the 
death  of  one  member  of  partnership  is  generally  held  to  dissolve 


*  Illustrations  of  these  distinctiona 
m&y  be  found  in  tbe  cases.  Id  Cop- 
land K.  Laporte,  3  A.  ft  £.  517,  L.  &  R. 
ooveoanted  that  they  would  pay  rent, 
and,  furthw,  that  L.  would  keep  the 
premises  in  repair.  This  was  held  not 
only  a  joint  covenant  by  L.  &  R.  that 
they  would  pay  rent,  but  also  a  joint 
covenant  that  L.  would  keep  the  prem- 
ises in  repair.  In  White  d.  Tyndall, 
13  App.  Caa.  263,  G.  W.  &  A.  W.  oor- 
enanted  that  they,  or  some  one  of 
Uiem,  should  pay  the  reserved  rent. 
This  was  held  a  joint  covenant.  It 
must  be  distinguished  from  several 
covenants  by  G.  W.  that  he  will  pay 
the  rent  and  by  A.  W.  that  he  also  tiail 
be  liable  for  the  rwt.  In  Walter  v. 
Rafalsky,  113  N.  Y.  App.  D.  223,  98  N. 
Y.  S.  916,  affd.  186  N.  Y.  643.  79  N. 


E.  1118,  several  persons  agreed  jointly 
that  one  of  them  should  buy  stodc 
from  the  j^ntiff.  In  Thompson  0. 
Crodter,  Rice  (S.  Car.),  23,  two  per- 
sons executed  an  instrument  as  {(A- 

lows:  "I    promise to   ffitecut« 

a mortfjage  to  T.  for  any 

peoe  of  land  he  may  wish,  to  pay  him 
a  debt  of  SI50,  which  we  owe  him." 
One  of  the  signers  subsequently  exe- 
cuted the  mortgage  to  T  which  he 
aooepted.  It  was  h^  that  the  writtrai 
inatruniKit  was  an  acknowledgment 
of  a  joint  debt;  and  notwithstanding 
the  delivery  of  a  several  mortgage,  the 
debt  ramsined  joint.  It  will  be  seen 
that  this  jtromiae  was  several  that  one 
of  the  debtors  should  give  the  mortgage 
but  both  the  dditors  still  remained 
bound  to  pay  tbe  debt. 
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a  contract  made  by  the  firm  to  employ  a  servant."  Whether 
the  courts  have  not  gone  too  far  in  considering  a  contract 
to  onploy  necessarily  personal  in  its  nature  is  a  question 
immatoial  for  discussion  in  this  connection.*  The  question 
by  whom  performance  must  be  rendered  was  thus  summarized 
in  a  recent  case: 

"\Vhe<her  or  not  the  contract  was  of  such  a  character  as 
to  require  the  personal  service  of  all  the  three  joint  ccmtractors 
in  its  performance  and  to  be  terminated  by  the  death  of  one 
or  of  two  of  them  is  to  be  determined  by  a  construction  of 
the  contract  itself  and  depends  upon  the  intention  of  the 
parties."  ^  But  by  whomsoever  the  act  contracted  for  is  to 
be  done,  the  unexcused  failure  to  perform  It  rraiders  liable  all 
who  have  contracted  that  it  shall  be  done. 

§  317.  Nature  of  joint  rights. 

In  an  entirely  analogous  way  several  persons,  who  are  prom- 
isees under  a  contract,  may  be  treated  as  a  unit  and,  thereby, 
together  become  entitled  to  the  performance  of  the  promise. 

In  case  of  joint  prcnnisees,  it  would  be  conceivable  not  simply 
to  require  their  joinder  in  the  action,  but  also  to  require  thdr 
joinder  in  Ihe  seizure  of  any  property  of  the  defendant  taken 
in  satisfaction  of  the  cUum;  or  in  the  receipt  of  any  performance 
from  the  promisor  ^ven  without  litigation.  But  though  each 
joint  promisee  is  not  regarded  as  individually  entitled  to  the 
full  performance  of  the  {H^mise  in  the  same  way  that  a  joint 
promisor  is  subjected  to  entire  liabiUty  for  it,  a  somewhat 
similar  effect  is  produced  by  impljing  an  ^ency  on  the  part 
of  each  joint  promisee  to  receive  or  collect  performance  on  be- 
half of  all  those  entitled  to  it.' 

*Taeker  p.  Bhephnd,  6  H.  A  N.  43  N.  E.  1031,  32  L.  R.  A.  620,  56 

St5;  Cowaqee  Nanabhoy  v.  lollbboy  Am.  St.  Rep.  375;  Niokeraon  r.  Rtu- 

VuSubhoy,  L.  H.  3  lad.  App.  200;  sell,  172  Mass.  584,   53  N.  £.   141; 

Btace  tr.  Calder,  [1895)  2  Q.  B.  253;  Fveira  v.  S&yra,  5  W.  &  S.  210. 

Hoey  V.  MoEwBn,  5  Seas.  Cao.  3d  ed.  *See  it^,  i  1S41. 

8er.  814;  Griggs  ii.  Swift,  82  Oa.  302,  0  '  Baboock  v.   ForweU,   245  111.    14, 

a  E.  1062,  5  L.  H.  A.  406,  14  Am.  St.  44,  91  N.  E.  683,  137  Am.  St  R^.  284. 

Bep.  176;  OrerabuTK  «.  Early,  30  Abb.  'Osboni  v.  Martha's  Vineyard  R. 

(N.  C.)  300,  303.     But  see  I%iHips  Co.,  140  Msse.  549,  5  N.  E.  486.    See 

■>.  Alhambra  Palace  Co..  [19011  1  K.  also  Wallaoe  f.  Kelaall,  7  M.  ft  W.  264; 

B.  50;  Hughw  t>.  Groee,  166  MaM.  61,  Husband  f.  Davis,  10  C.  B.  646. 
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$  318.  Antiquity  of  the  law  of  joint  obligations. 

The  law  of  joiot  rights  and  duties  is  of  considerable  an- 
tiquity. It  was  derived  from  the  law  of  joint  tenancy  in  real 
property;  the  courts  endeavoring  to  apply  to  joint  covenants 
the  principles  which  were  early  established  in  regard  to  joint 
estates.  How  far  early  doctrines  have  gradually  developed  into 
different  modem  rules  will  appear  in  the  discussicm  of  the  sep- 
arate features  of  joint  rights  and  duties. 

§  319.  Joint  obligations  in  the  civil  law. 

The  Roman  law,  like  the  conunon  law,  recf^nized  ihe  pos- 
sibility of  a  community  of  obligations  for  the  payment  of  tiie 
same  debt,  but  the  lines  of  distinction  drawn  in  the  Roman  law 
are  not  the  same  as  those  of  the  common  law.  In  the  first 
place,  in  direct  contrast  with  the  rule  of  the  common  law,  a 
collective  promise  by  several  persons  in  the  Roman  law,  pre- 
sumptively made  each  of  them  liable  for  only  a  ratable  share 
of  the  thing  promised; '  and  such  is  the  rule  of  the  modem  civil 
law." 

A  promise  to  several  collectively  in  the  Roman  law  likewise, 
presmnptively  entitled  each  of  them  to  only  a  ratable  share  of 
the  performance."  But  in  the  case  of  a  correal  obligation  or 
of  a  solidary  obligation,  some  of  the  incidents  of  the  English 
law  of  several  liability  for  the  same  debt  may  be  found.  It  is 
a  matter  of  dispute  among  Roman  lawyers  whether  any  dis- 
tinction existed  betwe^i  a  solidary  obligation  and  a  correal  obli- 
gation.^^ The  distinction,  wheth^  actually  eidsting  or  not, 
has  no  analogy  in  English  or  American  law,  and  need  not  be 
dwelt  upon.  It  is  enough  to  say  that  it  was  of  the  essence  of  a 
correal  obligation  that  each  co-debtor  was  individually  liable 
for  the  whole  debt,  and  each  co-creditor  had  full  authority  to 
enforce  the  obligation.    The  correal  debtor,  therefore,  resem- 

•Sohm's  Institute   Sec.  74,  n.   1.  Sent^,  153  U.  S.  465,  38  L.  Ed.  7S5. 

1*3    Larombi&ra    Obligations,    256,  "Hunter's  Roman  Law   (3d  ed.), 

et  eeq.     See  also  the  Gennso  Civil  554. 

Code,  Sees.  420  et  leq.    Such  also  ia  the         "Id  au[^)ort  <rf  the  distinction  be- 

Uw  of  Louisiana:  "A  joint  obligation  tween  the  two,  see  Sohm's  Institutes, 

und«r  the  law  of  Louisiana  binds  the  Sec.  74.    In  opposition  to  the  distino. 

several  parties  thereto  only  for  their  tion  see  Hunter's  Koman  Law  (3d  ed.), 

proportion  of  the  debt."     Groves  v.  601. 
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bled  a  debtor  sev^ally  liable  for  the  same  debt  with  others 
under  t^e  English  law,  but  in  the  Roman  law  the  conception 
seems  to  have  been  that  there  was  but  one  obHgation,  although 
that  m^t  be  enforced  against  any  of  the  correal  debtors.  Sim- 
ilarly where  there  were  several  creditors  the  right  might  be  en- 
forced by  any  one  of  them;  but  an  action  by  one  destroyed  not 
only  his  own  right  of  action  but  that  of  each  of  the  other  cor- 
real creditors.  In  short,  in  the  correal  obligation,  the  right 
and  duty  was  looked  upon  as  one  and  indivisible,  but  each 
party  liable  or  entitled  might  0.ve  or  demand  performance." 

§  320.  Obligors  may  be  bound  jointly  and  severally. 

Where  several  persons  bind  themselves  for  the  same  per- 
formance, they  may  not  only  bind  themselves  either  jointly 
or  each  one  separately,  but  also  they  may  bind  themselves 
jointly  and  at  the  same  time  each  bind  himself  separately 
for  the  same  performance.  In  such  a  case  the  promisee,  like  the 
holder  of  a  promissory  noto  on  which  a  number  of  indorsers 
have  been  charged,  is  entitled  to  but  a  single  performance,  but 
is  entitled  to  enforce  that  performance  under  more  than  one 
obligation. 

Where  parties  are  under  joint  and  several  duties  liiere  is, 
in  legal  effect,  one  more  contract  than  there  are  obligors.  Each 
obligor  has  separatoly  contracted,  and  all  of  them  have  to- 
gethw  contracted  jointly," 

Under  such  a  contract  each  obligor  is  liable  severally  for  the 
whole  duty.  A  contract  such  as  is  often  entered  into  where 
each  obligOT  binds  himself  for  a  ratable  or  other  portion  of  the 
total  performance,  is  not  properly  called  joint  and  several,  even 
though  all  the  obhgors  jointly  bind  themselves  for  the  whole 
performance,  since  the  several  contracts  of  the  obligors  are  not 
for  the  same  perfonnance  as  the  joint  contract;  though  it  must 
be  admitted  that  there  is  here  one  of  the  too  frequent  ambig- 
uities in  Anglo-American  legal  temunology ,  since ' '  several ' '  ob- 
ligations or  liabilities  are  spoken  of  both  where  the  obhgations 

"See   Sohm'a   Institutes,   Sec.   74;  States    v.    Cuahman,    2    Sumn.    426; 

Hunto'a  Ronum  Law   (3d  ed),  561.  People  v.  Harriaon,  82  111.  84;  Sbarpe 

"  Bolton  V.  Lee,  2  Lev.  56;  Ex  parl6  v.  Baker,  51  Ind,  App.  547,  99  N.  E. 

Baai^,  L.  R.  7  Ch.  App.  178;  United  44;  Tumw  o.  Whitmore,  63  Me.  £26. 
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and  liabilities  relate  to  the  same  performaDoe,  which  when 
once  rendered  discharges  all  the  obligors,  and  also  where  the 
obligations  or  liabilities  relate  to  different  perfonuances." 


§  321.  Obligees  may  not  be  entitled  jolnt^  and  seTerally. 

It  was  decided  in  Slingsby's  case  '*  that  joint  and  several 
rights  could  not  be  created  under  a  contract;  and  this  principle 
has  been  r^^arded  as  settled  ever  since  that  decision,"  though 
there  are  not  many  modem  decisions  on  the  point,  and  though 
the  logic  of  the  rule  has  beai  questioned." 

If  the  question  is  analyzed  it  will  be  found  that  there  is  this 
measure  of  reason  in  the  rule  of  Slingsby's  case.  It  X  is  bound 
to  A,  B  and  C,  to  ^ve  them  somethii^  jointly,  an  obligation 
to  A  alone  to  give  him  that  thing  will  not  be  a  contract  for  the 
same  performance  and  it  is  of  the  essence  of  joint  and  several 
contracts  that  each  of  the  several  contracts  shall  be  for  the 
same  performance  as  the  joint  contract.  But,  on  the  other 
hand,  there  is  no  l(^cal  reason  why  X  should  not  bind  himself 
by  a  separate  promise  to  A  to  perfcnm  to  A,  6  and  C.  This 
would  be  a  contract  for  the  benefit  of  a  third  person.  It  is  per- 
haps due  to  the  objection  of  the  English  law  to  recc^;nize  such 
contracts  that  joint  and  several  ri^ts  have  been  r^arded  as 

055,  wha«  the  court  held  without  ad- 
verting to  the  rule  of  Slin^y's  cas^ 
that  notes  payable  to  "the  ord«T  of  A 
or  B"  gave  to  each  a  s^ujala  right  of 
action  as  well  as  a  joint  right.  See 
further  as  to  such  ootee,  Pasut  o. 
Heubner,  81  N.  Y.  Misc.  249,  142 
N.  Y.  S.  546;  Uniform  N(«.  Inst.  Law, 
Sec.   8   (5). 

« In  Keightley  v.  Watson,  3  Exch. 
716,  726,  Rtdfe,  B.,  saidr  "If  they 
[the  parties]  so  word  one  covenant  aa 
to  make  it  a  joint  and  separate  oore- 
nant,  had  it  not  beai  otherwise  decided, 
I  confess  I  should  have  seal  nothing 
extraordinary  in  holding  that  if  they 
choose  so  to  contract  as  to  impose  upon 
themselves  that  burthen,  and  state  it 
to  be  both  joint  and  several,  the  court 
ought  to  so  construe  it." 


,  the  t^m  "several 
contract"  is  used  to  denote  a  contract 
which  imposes  diffoent  obligations 
upon  the  aeveral  prcanisorsi  but  the 
Louisiana  terminology  is  borrowed 
from  the  Civil  Iaw.  See  Ia.  Code, 
Si  2077  el  aeg.  hi  Krbel  v.  Erbd,  84 
Neb.  160,  120  N.  W.  935,  also,  the  con- 
tract bdore  tiie  court  is  called  "joint 
and  several,"  though  the  several  lia- 
bilities were  for  different  performances 
than  the  joint  liability,  and  the  cor- 
rectness of  the  dedsion  depends  upon 
that  circumstance.     See  iJi/ra,  {334. 

«  5  Coke,  18  b. 

"Eodeetou  V.  Clipeham,  1  Wms. 
Saund.  153;  Wltbers  v.  Birchom,  3  B. 
&.  C.  254;  Bradbume  i>.  Botfield,  U 
M.  &  W.  559;  Eveleth  f.  Sawyer,  96 
Me.  227,  52  Atl.  639.  But  see  CoUyer 
p.  Cook,  28  Ind.  App,  272,  62  N.  E. 
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impossible.  It  is  to  be  noticed,  however,  that  if  the  performance 
of  the  promise  (as  a  promise  to  go  to  Rome)  does  not  require  any 
codperation  of  other  persons  as  by  receiving  the  performance, 
there  is  no  lo^cal  di£5culty  in  promising  seversil  persons  jointly, 
and  also  each  of  them  aeverally  that  the  specific  thing  shall  be 
done." 

§  322.  When  obligors  are  bound  jointly. 

Following  the  analogy  of  the  rule  of  real  propOTty  that  an 
estate  granted  to  two  persons  created  a  joint  tenancy  rather 
than  a  tenancy  in  common,  it  was  early  held  and,  except  as 
changed  by  statute,*  the  law  remains  that  promises  by  two 
or  more  persons  create  a  joint  duty  unless  the  contrary  is 
stated.^'  "It  is  a  general  presumption  of  law  when  two  or 
more  persons  undertake  an  obligation  that  they  undertake 
jointly,  words  of  severance  are  necessary  to  overcome  this 
primary  presumption."  **  The  fact  that  the  interests  of  the 
obligors  in  the  contract  are  diverse,  does  not  prev«it  tiie  duty 
from  being  joint.*'    But  where,  as  in  a  subscription  paper, 

"ThuB  in  Bro.  Abr.  CoTenant  49,      61  Colo.  252,  156  Pac.  1098;  Eller  ». 
the  caae  ia  stated  of  &  coreoant  made      I^cy,  137  Ind.  436,  36  N.  E. 
with  twenty  peraona,  and  with  each  of      Nabors  v.  Produoera'  Oil  Co.,  140  Ia. 


them    to    make    certain    sea    banks.  985,  74  So.  527,  L.  R.  A.  1017  D.  IIIC; 

Faihtre  to  pwfonn  the  promise  re-  New  Harea  A  Northampton  Co. 

■lilted  in  damagee  to  the  land  to  two,  Hayden,   119  Maaa.  361;  Eyeleth 

and  they  were  allowed  to  aue  without  Bawycx,  96  Me.  227,  £2  Alt.  630;  HitI 

the  otheiB.     Biooka   adda    that    "it  ir.  Comba,  02  Mo.  App.  242;  Turley  v. 

serans  that  each  should  bring  an  action  Thomas,  31  Nev.  181,  101  Pac.  568, 

1^  himself."     It  is  difficult  to  find  135  Am.  St.  667;  Alpaugh  r.  Wood,  53 

aojr  logical  objection  to  such  aepacate  N.  J.  L.  638,  23  Atl.  2S1;  KortveUy- 

actiona,  and  also  it  would  seem  tnat  eaay  c.  Manhattan  Cooperage  Co.,  162 

there  had  be»i  a  vioktion  of  a  core-  N.  Y.  App.  Div.  285,  147  N.  Y.  S.  566; 

nant    made    jointly   to    the   twenty.  TuHey  p.  Thomas,  31  Nev.  181,  101 

Slin^by's  Case,  5  Coke,  18  b,  would,  Pac.  568;  Clements  v.  Miller,  13  N. 

bowerer,  probably  be  r^aided  gen-  Dak.  176,  100  N.  W.  230;  Pittsley  v. 

erally  aa  having  settled  the  law  that  a  King,  206  Pa.  193,  55  Atl.  930;  Mintz 

right    cannot    be  joint   and   several,  v.  Tri-County  Natural  Gaa  Co.,  259 

'See  infra,  (336.  Pa.  477,   103  Atl.    285;  Morrison  t>. 

>>  Sheppard'a  Touchatone,  375;  Fors-  American  Surety  Co.,  224  Pa.  41,  73 

ta-  V.  Taylor,  3  Camp.  49;  White  p.  Atl.  10;  Smith  v.  Doty,  91  Wash.  315, 

TyndaU,  13  A.  C.  283;  Armstrong  p.  157  Pac.  881 ;  EUiott  v.  Bell,  37  W.  Va. 

Oahill,  6  L.  R.  Ir.  440;  Noyea  p.  Bar-  834, 178.  E.  399. 

naid,  63  Fed.  782,  11  C.  C.  A.  424;  "  Philadelphia  v.  Reeves,  48  Pa.  472. 

Mihier  Bank  Ac.  Co.  v.  Whipple's  Eat.,  »  Alpaugh  v.  Wood,  53  N.  J.  L. 


the  obligors  state  the  amount  of  the  subscription  of  each,  each 
is  liable  for  only  that  amount,  although  there  may  be  no  words 
of  severance  in  the  promise.  This  may  be  contrary  to  early 
law,  but  it  is  supposed  to  be,  and  doubtless  is,  in  accord  with 
the  intention  of  the  parties.  *'*  And  there  may  be  other  cases 
where  the  interests  are  so  clearly  several,  that  a  court  will  dis- 
regard the  ordinary  presumption.'^  If  by  agreement  or  im- 
plication of  law  the  contract  of  two  or  more  obligors  with  their 
obl^ee  is  joint,  the  obligee  is  entitled  to  enforce  the  obligation 
as  a  joint  one,  and  is  not  bomid  by  any  agreem^it,  of  which  he 
was  ignorant,  of  the  obhgors  severally  with  one  another,  that 
each  shall  be  liable  for  a  ratable  share.  ^  Partners  are  always 
bound  jointly  and  not  severally  for  the  debts  and  contracts  of 
the  firm,  unless  it  is  otherwise  provided  by  local  statutes;  "  but 
under  the  statutes  or  decisions  of  many  jurisdictions  their  lia- 
bUity  is  both  joint  and  several.^  The  members  of  such  an  unin- 
corporated association  as  amounts  to  a  partnership  in  legal 


638, 23  Atl.  261 ;  Phikdelphia  v.  Reeves, 
48  Pa.  472.  Under  the  California  Civil 
Code,  however  (J  1659),  if  all  the  prom- 
isora  receive  some  benefit,  the  obliga- 
tion is  preeumed  to  be  joint  and 
Bevertd;  and  Bee  Smith  b.  Woodward, 
61  Col.  311,  117  Fao.  140;  Rutherford 
■>.  Holbert,  42  Okl.  735,  142  Pao.  1099, 
L.  R.  A.  191SB.221. 

"  Davis,  etc.,  Co.  v.  Barber,  51  Fed. 
148;  Davis,  etc.,  Co.  y,  Jones,  66  Fed. 
124;  Chicago,  etc.,  Co.  v.  Graham,  78 
Fed.  83,  41  U.  S.  App.  680,  23  C.  C.  A. 
667;  Landwerlen  v.  Wheeler,  106 
Fed.  523,  5  N.  E.  888;  Price  v.  Rail- 
road Co.,  18  Ind.  137;  McArthur  v. 
Board,  119  la.  562,  93  N.  W.  580; 
Hall  V.  Thayer,  12  Met.  130;  Davia  f. 
Belford,  70  Mich.  120,  37  N.  W.  919; 
Gibbona  v.  Bente,  51  Minn.  499,  53 
N.  W.  766,  22  L.  R.  A  80;  Cornish  v. 
WMt,  82  Minn.  107,  84  N.  W.  750, 
E2  L.  R.  A.  355;  Lawson  u.  Muse,  180 
Mo.  App.  35,  165  8.  W.  396;  Froet  o. 
WilliamB,  2  8.  Dak.  457,  50  N.  W.  964; 
Bank  of  American  Fork  v.  Smith,  44 
Utah,  284,  140  Fac.  122;  Gibbons  v. 
Gtwad,  79  Wis.  365,  48  N.  W.  255; 


Hodgei  V.  Nalty,  104  Wis.  464,  80 
N.  W.  726.  See  also  Coliina  o.  Promer, 
1  B.  &  C.  682,  and  iT^fra,  f  323,  n.  36. 
C/,  Davis  V.  Shafer,  SO  Fed.  764; 
DanieU  v.  Lyon,  85  Tex.  455,  22  S.  W. 
304,  960.  See  further  22  L.  R.  A.  80, 
n.,-  L.  R.  A.  1915  B,  224.  Where  si^ 
scribers  do  not  define  the  amount 
for  which  each  subscribee  they  are 
liable  jointly  for  the  total  amount. 
See  Corniah  e.  West,  82  Minn.  107, 
84  N.  W.  750. 

"Spangenberg  v.  Spangenbog,  19 
Cal.  App.  439,  128  Pac.  379  (statu- 
tory); Manistee  Nav.  Co.  ei.  Louie  Sands 
Ac.  Co.,  174  Mich.  1,  140  N.  ff.  565. 

"Knowlton  v.  Parsons,  198  Maaa. 
439,  81  N.  E.  798. 

"  Mason  v.  Eldred,  6  Wall.  231,  18 
L.  Ed.  783;  Stover  v.  Stevens,  21 
CaUf.  App.  261,  131  Pac.  332;  Stewart 
B.  Terwilliger,  177  Mich.  313,  143 
N.  W.  17;  PaiBOPS  on  Partnership 
(4th  ed.).  SM2.  Cf.  11  Col.  L.  Rev. 
101,  by  Professor  Burdick. 

"  In  re  Perkins'  Est.,  166  Mo.  App. 
170,  148  8.  W.  969;  People  e.  Kn^ 
206  N.  Y.  373,  99  N.  E.  841. 
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effect  are  mmilarly  liable."  The  members  of  an  unincorpo- 
rated association  which  is  not  a  piulaership  are  bound  on 
principles  of  agency  to  the  extent  which  they  have  authorized 
their  officers  or  fellow  members  to  bind  them.*"  It  would  seem 
generally  true  that  the  authority  conferred  is  to  bind  as  a  body 
all  those  giving  the  authority,  that  is,  that  the  liability  created 
is  joint."  But  it  would  doubtless  be  possible  for  members  to 
authorize  officers  to  bind  each  one  of  them  individually,  or 
even  all  of  them  jointly  and  each  one  of  them  severally.'* 

§  3S3.  When  oblig<»«  are  bound  severally. 

It  is  wholly  a  question  of  construction  whether  each  of  sev- 
eral obl^Ts  makes  a  separate  {HTonise  or  whether  they  unitedly 
make  a  joint  i»t>mise.  This  rule  of  constnictiou  is  subject, 
however,  to  the  presumption  alluded  to  in  the  preceding  section 
that  the  obl^ation  created  ^y  the  promise  of  several  p^^^ns 
is  joint  imless  the  contrary  is  made  evident.  But  anything  in 
the  langu^e  of  the  promisor  which  shows  an  intention  that 
each  shall  be  bound  severally  will  be  given  effect.  Appropriate 
language  to  create  several  promises  is:  "we  each  promise," 
OT,  "each  of  us  promises,"  or  any  words  of  similar  meaning.*^ 
Tbei  words  "respective"  or  "respectively"  may  operate  to 
sever  a  liabihfy  which  would  otherwise  be  joint.''  So  an  agree- 
ment by  which  parties  agree  "each  with  the  other  that  no  one 
of  them  would  sell"  his  stock  without  first  givii^  the  remiuning 
corporators  the  right  to  purchase,  is  several.'*   The  mere  fact 

■■  See  tupra,  S  307;  Fcnrier  u.  Ken-  other  than  a  joint  liability  in  these 

nedy,  2  Abb.  Pr.  347.  caaee. 

"See  Mtpra,  {{307,  308.  "^  McArthur  v.  Board,  119  la.  5^, 

"  See  Everett  v.  llndaU,  5  Esp.  169;  93  N.  W.  580;  FuseUer  c.  Locour,  3 

Kiersted  ir.  Bomett,  93  Me.  ^  45  La  Ann.  162;  Laridn  v.  Butteifidd,  29 

AtL  42;  Newell  v.  Boiden,  128  MasB.  Mich.  254. 

31;  Deteoit  Life  Guard  Band  e.  Pint  »  Ulman  v.   Manbeimw,  249  Fed. 

Michigan  Infantiy,  134  Mich.  598,  96  691, 161  C.  C.  A.  601.    See  also  Patrick 

N.   W.  934;  SlDcum  v.  FUrchild,  7  v.  Royle,  13  Q.  B.  98,  112;  Alsop  v. 

mil,  292.  RuBBell,  38  Conn.  99,  103;  Mener  v. 

» In  Sheehy  v.  Blake,  72  VTie.  411,  Jotm.  88  Me.  349,  34  Atl.  177;  Wolf 

39  N.  W.  479,  77  Wm.  394,  46  N.  W.  t..  I^ke  Erie  Co.,  65  Ohio  3t.  517,  45 

£37,  and  Vader  v.  B^lou,  151  Wis.  577,  N.  E.  708,  36  L.  R.  A.  812. 

130  N.  W.  413,  the  liabiUty  was  held  ■•  Streator  v.  Paxton,  201  Fa.  135,  60 

jmnt  and  eeveral.     It  is  difficult  to  Atl.  926. 
find  any  evidence  of  intent  to  create 
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that  the  obl^re  have  a  separate  interest  does  not  involve  the 
consequence  that  their  obligations  are  several,  but,  as  has  been 
said,  in  the  case  of  subscription  papers  and  other  cases  where 
a  separate  amount  is  attached  to  the  name  of  each  obligor, 
such  promises  as  "we  agree  to  pay  the  sums  set  opposite  our 
respective  names"  have  been  held  to  create  several  promises  ** 
— ^not  it  will  be  observed  each  for  the  same  performance,  but 
each  for  a  dififCTent  performance.  It  would  be  perfectly  pos- 
sible to  assume  a  joint  liability  to  pay  each  of  these  sums,  but 
it  would  then  be  so  unreasonable  to  divide  l^e  sums  and  set 
them  opposite  the  different  names  that  as  a  matter  of  con- 
struction it  has  been  held  separate  obligations  are  intended.^ 
And  in  subscription  contracts  the  usual  presun4)tion  that 
joint  Uabihty  is  intended  is  reversed  and  separate  obligations 
are  prsiumed;''  though  it  is  of  course  possible  for  subscribers 
jointly  to  agree  to  pay  a  gross  sum.**  The  nature  of  the  con- 
tract may  also  in  other  instances  show  an  intention  to  give 
rise  to  a  several  rather  than  a  joint  liability;  thus, — a  contract 
to  the  following  effect  was  held  to  create  a  several  liability. 
"A,  having  this  day  loaned  the  N  Mining  Co.  fifteen  thousand 
dollars,  we  jointly  and  severally  guarantee  the  repayment  of 
said  loan."  Signed:  B,C,  A.  Though  this  contract  by  its  very 
terms  is  stated  to  be  joint  as  well  as  several,  the  court  held  no 
joint  liability  could  be  created;  for  A,  being  the  promisee, 
could  not  legally  be  a  joint  prranisor,  and  the  contract  was 
therefore  in  legal  effect  the  several  obligation  of  6  and  C 
toA.» 

Likewise  the  circumstance  that  the  iHomiaes  are  contained 
in  separate  instruments  though  in  identical  terms  shows  the 

"  See  aupra,  J  322.  n.  Higginbotbam  (Miss.),  29  So.  79. 

X  O'Conmor  v.  Hooper,  102  C&l.  528,  See  also  Villard  d.  Moyer,  123  N.  Y. 

36  Poc.  939;  Robertsoa  i>.  March,  4  App.  D.  639,  107  N.  Y.  S.  1064,  and 

III.   198;  I^mdwerlen  v.  .Wheeler,   106  cases  cited  tupra,  J  322,  n.  24. 

Ind.  S23,  G N. E.  SSS;  Davia  v.  Murray,  "Bail    s.    Thayer,    12    Met.    ISO; 

102  Mich.  217,  60  N.  W.  437;  Gibboim  Davis  v.  Bdford,  70  Mich.   120,  37 

V.  Bente,  51  Minn.  499,  53  N.  W.  756,  N.  W.  919. 

22  L.  R.  A.  80;  Davis  v.  Creamery  Co.,  «  Davis  v.  Sh&fer,  50  Fed.  764. 

48  Neb.  471,  67  N.  W.  436;  Coimecti-  "Colt  v.  Learned,  118  Mass.  380. 

cut  Ac.  R.  R.  Co.  V.  Bailey,  24  Vt.  465;  See  also  Smith  v.  Woodward,  61  Col. 

Hodgee  v.  Nalty,    104  Wis.   464,  80  311,  117  Pac.  140;  Gaines  p.  Vandecar, 

N.  W.  726;  Chicago  Bldg.  &  Mfg.  Co.  69  Or.  187,  115  Pac.  721,  1122. 
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promises  to  be  several."  It  is  possible  in  the  same  contract 
that  some  promisee  shall  be  joint  and  others  by  the  same 
promisors  shall  be  several.^' 


§  324.  When  ob%or8  are  bound  joint  and  severally. 

Since,  as  has  been  seen,  the  mere  fact  that  several  persons 
binding  themselves  without  words  of  severance  creates  a  joint 
Uabilily,  it  follows  that  in  order  to  create  in  addition  a  several 
liability  there  must  also  be  words  by  which  each  obligor  binds 
himself  separately  as  "we  and  eadi  of  us  promise,"  **  or  at 
least  an  intention  manifested  in  some  way  that  the  obligation 
shall  be  joint  and  several.**  In  one  instance,  by  a  special  rule 
of  coimtruction,  words  have  been  held  to  amoimt  to  a  joint 
and  several  promise,  though  not  bo  in  express  terms.  This  is 
where  a  pronuse  is  ejqnressed  in  the  sii^ular  but  is  signed  by 
several  persons,  as  "I  promise  to  pay, "  signed  by  A.  B.  and  C.^^ 
By  Statute  in  California,**  it  is  provided  that  where  all  the 
parties  who  unite  in  a  pronuse  receive  some  benefit  from  the 
conmderation,  their  promiBe  is  presumed  to  be  joint  and  sev- 


o^^igtnia  Coal  Co.  v.  Viigmia-Lee 
Co.,  113  Vft.  395,  74  S.  E.  177. 

"BuBtw  p.  Pletcher,  22  Ida.  172, 
125  Put.  226;  Gibbons  r.  Bente,  61 
Minn.  499,  53  N.  W.  756,  22  L.  R.  A. 
80;  Krbel  v.  Krbd,  84  Neb.  '60,  120 
N.  W.  636.  See  aJw  People  B.  Hartley, 
21  Cftl.  686,  82  Am.  Deo.  758,  aod 
tupra,  i  320. 

"  "If  two,  three,  or  more  bind  them- 
■dm  in  an  obli^tion  thus,  obHgamiu 
no*,  and  say  no  more,  the  obligation  is 
and  shall  be  taken  to  bo  joint  only, 
and  not  Hreral."  Shep.  Touch.  376. 
Bee  also  Rees  t>.  Abbott,  Cowp.  832; 
People  V.  Lore,  25  Cal.  520;  Jemigan 
f.  Wimbnly,  1  Ga.  220;  Savannah  Sco. 
Trart  Co.  V.  Purvis,  6  Ga.  App.  275, 
65  8.  E.  35;  Pogue  v.  Clark,  25  111. 
333;  Harvey  o.  Irvine,  II  la.  82;  Bank 
of  Louisiana  v.  Steriing,  2  Ia.  60,  62; 
Mayor  oi  New  Oiieans  c.  Ripley,  5  La. 
12D,  122,  25  Am.  Dec.  176;  Meyer  ». 
E^  104  Maes.  467,  41  N.  E.  683, 
32  L.  R.  A.  283;  MorriBOD  v.  Amerioaa 


Surety  Co.,  224  Pa.  41,  73  Atl.  10. 
But  see  amira,  Morange  v.  Mudge,  B 
Abb.  Prac.  243. 

"Vu^jnia  Coal  Co.  v.  Virginia-Lec 
Co.,  H3  Va.  396,  74  8.  E.  177. 

"Mareh  c.  Ward,  Peake's  Cases 
130;  Scheid  v.  Leibshulti,  51  Ind.  38; 
Bank  of  LouiaiaDa  b.  Sterling,  2  La. 
60,  62;  Mayor  of  New  Orleans  v.  Rip- 
ley, 5  La.  120,  122,  26  Am.  Deo.  175; 
Henunenway  v.  Stone,  7  Mass.  68, 
5  Am.  Dec.  28;  Van  Alystyne  ».  Van 
Slyck,  10  Barb.  383;  Dill  p.  White,  53 
Wis.  466,  9  N.  W.  404.  This  is  so  pro- 
vided as  to  biUs  and  notes  by  the  Nego- 
tiable Instruments  Law,  Sec.  17  (7), 
v^ra,  J  1143,  which  has  been  passed 
in  nearly  all  of  the  United  Statoa. 
Cf.  Brown  v.  Pitch,  4  Vroom,  418. 

"Civ.  Code,  {1659.  See  fdao 
Smith  c.  Woodward,  51  Odo.  311,  117 
Pac.  140;  Ruthwfoid  t>.  Holbert,  42 
Okl.  736,  142  I^c  1099,  L.  R.  A.  1915 
B221. 
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er&l.*  And  in  many  otiier  States  all  obligations,  which  at 
common  law  would  be  joint,  by  Statute  create  joint  and 
several  habillties,^  or  create  llabihties  presumptively  joint 
and  several  in  the  absence  of  something  to  show  a  contrary 
intention.**  By  the  Uniform  Negotiable  Instruments  Law  * 
the  obligations  of  joint  payees  or  joint  indorsees  who  indorse, 
are  joint  and  several.  If  a  number  of  persons  are  bound  jointly 
and  severally,  the  obligee  must  either  sue  them  all  jointly, 
according  to  the  rules  governing  joiot  UabiUties,  or  sue  any 
one  or  more  of  them  separately;  he  cumot  join  any  numb^ 
less  than  the  whole."  ' 

§  326.  When  obligees  are  eutitied  jomOy  and  iriien  seTerally. 

As  has  been  seen  ''  obligees,  as  a  matter  of  law,  cannot  be 
entitled  jointly  and  severally.  It  is  necessary,  therefore,  to 
determine  wh^%  there  are  several  obligees  whether  their  rights 
are  joint  or  whether  they  are  several.  An  important  matter 
to  observe  here  is  whether  the  interests  of  the  obligees  are  sep- 
arate or  whether  they  have  between  them  but  a  single  interest. 
It  was  at  one  time  supposed  that  this  test  was  so  absolute  that 
no  words  however  express  could  justify  construing  the  rights 
of  obligees  as  separate  if  their  interrats  were  single  or^wce 
versa.  But  it  is  now  well  established  that  the  rule  is  one  of  con- 
struction and  creates  merely  a  presumption,  and  that  it  is  im- 
possible to  say  that  parties  may  not,  if  they  please,  use  joint 
words  so  as  to  express  a  joint  covenant,  though  their  interests 
are  several,  but,  "if  there  be  words  capable  of  two  constructioiB, 
we  must  look  to  the  interest  of  the  parties  which  they  intend 
to  protect,  and  construe  the  words  according  to  that  interest.  "** 

«  Gummer  t>.  Mails,  140  Csl.  536,  Fed.  516,  517;  Stevens  o.  Catlin,  1S2 

74  Pac.  26;  B^  v.  Aduns,  ISO  Gal.  111.  56,  58,  37  N.  E.  1023. 

772,  90  Pac.  118,  "/itfwi,  {321. 

«  Cole  V.  Harvey,  142  la.  574,  120  "  Keightley  v.  Watson,  3  Exch.  716, 

N.  W.  97;  Knapp  v.  Hanky,  163  Mo.  per  Parke,  B.   See  also  Jamee  a.  Emeiy, 

App.  169,  132  8.  W.  747.  5  Price,  629,  633;  Sorebie  v.  Park,  12 

••McMaater  v.  City  Nat.  Bank,  23  M.  A  W.  146,  156;  Bradburne  v.  Bot- 

Okl.  560,  101  Pac.  1103.  field,  14  M,  A  W,  559;  Fami  d.  Tes- 

"Sec.   68,  infra,   i  1163.  son,  1  Black,  309;  Beckwith  v.  Talbot, 

■>  RoU.  Abr.  148;  Streatfield  v.  HalU-  95  U.  S.  289,  24  L.  Ed.  496;  Atlanta  Ax. 

day,  3  T.  R,  779,  782;  Chicago  &  A.  Ry.  Co.  o.  Thomas,  60  Fla.  412,  53 

Ry.  Co.  c  New  York  Ac.  R.  Co.,  24  So.  510;  International  Hotel  Co.  o. 
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•nuB  rule  is  not  always  very  easy' to  apply,  though  ite  validity 
must  be  regarded  as  established.  As  a  further  aid  to  construc- 
tion, it  has  also  been  said  that  where  the  consideration  fumished 
by  obligees  is  several,  their  interests  may  prima  facie  be  re- 
garded as  several  and  not  joint,  if  other  features  of  the 
contract  do  not  clearly  conflict  with  this  construction." 

A  covenant  by  several  continuii^  directors  to  indenmify 
several  retiring  directors  was  held  to  give  a  several  right  to 
each  of  the  latter.'*  So  a  covenant  to  carry  stock  for  several 
p^Bons  "pro  r^ta  accordii^  to  their  respective  interests"  in 
a  corporation,  was  held  to  create  several  righte.'^  So  a  cove- 
nant in  a  deed,  reciting  tiie  grant  1^  another  of  two  annuities 
to  A  and  B  respectively,  and  cov^ianting  with  A  and  B  that 
ihB  annuities  should  be  paid  by  the  covenantor,  in  case  of  the 
grantor's  failure  to  pay  them,  was  held  to  create  several  rights 
in  A  and  B  gainst  the  covenantor.^  So  a  covenant  guaran- 
teeing two  creditors  payment  of  Hieir  claims  against  one  who 
owed  each  of  them,  though  there  were  no  words  of  severance 
in  the  covenant,  was  held  to  give  each  covenantee  a  several 
right.''  On  the  other  hand,  a  covenant  to  codwners  of  property 
in  r^ard  to  the  property,  is  a  covenant  to  them  jointly,  whether 
they  are  joint  tenants,*^  or  tenants  in  common." 


Flynn,  238  01.  636,  87  N.  E.  855; 
Curry  v.  K&naBa  Ac.  Ry.  Co.,  68  Kans. 
6,  48  Pac.  679;  Nabore  v.  Producen' 
OU  Co.,  140  La.  B85,  74  So.  627,  L.  R. 
A.  1917  D.  1115;  Emery  v.  Hitchcock, 
12  Wend.  166;  Enunuleth  t>.  Home 
Benefit  Aaaoo.,  122  N.  Y.  130,  25  N.  R 
234,  9  L.  R.  A.  704;  Anderaon  v. 
Ntchob  (Vt.),  107  Atl.  116. 


Cftl.  App.  439,  126  Pac.  379;  Atlanta 
Ac.  Ry.  Co.  t>.  TliOQiaB,  60  fla.  412, 
S3  So.  610;  L.  L.  Satler  Lumber  Co. 
v.  Edo-,  239  Pa.  135,  86  AU.  793; 
Aiukrton  o.  Nichols  (Vt.),  107  Ati.  116. 

"  Haddon  v.  Aywe,  !  E.  4  E.  118. 
See  abo  Pbole  v.  Kll,  6  M.  &  W.  836. 

K  VUhrd  V.  Mayer,  64  N.  Y.  Misc. 
389,  104  N.  Y.  S.  637,  123  N.  Y.  App. 
Kv.  629,  107  N.  Y.  8.  1064. 

••  Withm  >.  BJnham,  3  B.  &  C.  264. 


See  also  Palmer  v.  Sparahott,  4  M.  & 
G.   137. 

"  L.  L.  Sutler  Lumber  Co.  t>.  Exler, 
239  Pa.  135,  86  Atl.  793. 

MPuUat  (I.  Pahner,  6  Mod.  72,  150, 
161;  and  see  Alien  ».  South  Pemi 
Oil  Co.,  72  W.  Va.  156,  77  8.  E.  905. 

"HMTJfion  B.  Bamby,  5  T.  R.  246, 
249;  Foley  o.  Addoibrooke,  4  Q.  B.  197; 
Thranpwn  v.  Hakewill,  19  C.  B.  (N.  S.) 
713.  See  also  Sterens  v.  Jackson,  180 
Mich.  131,  146  N.  W.  636.  But  if  a 
covenant  was  wigiiially  made  to  one 
lessor  and  hie  interest  afterwards 
paaaed  to  several  persons,  the  covo- 
nant  ia  thereby  severed  and  each  of  the 
persona  entitled  could  sue  for  a  breach 
Bud  recover  the  damages  which  he  had 
peraonally  sofFered.  Twynom  p.  Pick- 
ard,  2  B.  A  Aid.  105;  Simpson  v.  Clay- 
ton, 4  Bing.  (N.  C.)  758,  781;  Aokroyd 
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So  a  promise  to  two  lawyers  to  pay  a  sum  of  money  in  return 
for  certain  ssrvices  to  be  rendered  by  t^em  in  a  suit,  is  joint."* 

Sometimes  though  there  are  several  covenantees,  but  a 
single  one  of  them  is  interested  in  the  performance  of  tiie  cove- 
nant, as  where  the  covenant  Is  to  A  and  B  to  pay  money  to  A. 
In  such  a  case  it  is  held  that  the  right  of  action  is  joint  and 
both  must  sue.*^  Where  a  bond  upon  its  face  runs  to  two  or 
more  persons  jointly,  the  action  must  be  brought  by  all  of  iheax, 
no  mattw  what  may  be  the  terms  of  defeasance."  "If  one  of 
two  covenantees  does  not  execute  the  instrument  he  must 
join  in  the  action,  because  whatever  may  be  the  benefidal  in- 
terest of  either,  their  I^al  interest  is  joint. "  " 

Where  a  promissory  note  or  bill  of  exchange  is  payable  to 


o.  BrigK  14  W.  R.  25;  Roberta  v. 
Ht^lood,  [1893]  1  Q.  B.  665.  But  it 
seems  that  such  pMBons  oould  also 
join  in  a  sini^e  notion  and  recover  sU 
the  damage  to  which  they  wtfe  in  the 
aggregate  entitled.  Kitchen  v.  Buddy, 
1  Lev.  t09;  Judicature  Act,  Order 
XVI.  r.  1. 

"fVumberg  v.  Haderlein,  167  Mo. 
App.  717,  151  S.  W.  160. 

*'AndMBOn  v.  Martindala,  1  East, 
497;  Eopkinacm  v.  Lee,  6  Q.  B.  904.  In 
the  latter  case  though  the  defendant 
covenanted  with  the  plaintiff  to  pay 
bim  money,  and  "  as  a  separate  and  dia- 
tinot  oovenant"  with  C  tiiat  he  would 
pay  the  [daintiS  mon^,  it  was  held 
that  the  jdaintiff  alone  oould  not  sue 
on  the  covenant.  Cf.  KeightJey  v. 
Wateon,  3  Exch.  716.  There  the  de- 
fendanta  covenanted  with  K  "and  as  a 
separate  covenant"  with  D,  that  they, 
the  defendants,  would  pay  to  K  or  to 
D  in  case  D  should  have  paid  K,  the 
sum  of  six  thousand  pounds;  and,  fui^ 
tiier,  that  the  drfendants  would  in  the 
meantime  pay  K  interest  on  the  unpaid 
purchase  money.  In  a  suit  for  non- 
payment of  intereat,  K  sued  alone,  and 
was  hdd  oititled  to  reoover.  Tbe  court 
held  that  as  to  the  principal  indebted- 
ness each  promisee  had  a  separate  in- 
terest, and  would  thoefore  be  entitled 


to  sue  alone  for  that.  As  to  the  ptoe^ 
ise  to  pay  interest,  K  alone  was  to  da- 
rive  any  ben^t  from  the  performanoe 
of  the  promise.  Had  the  promise  to 
pay  interest  been  jointly  to  K  and  B, 
boUi  must  have  joined  in  the  action, 
but  as  K  not  only  was  soldy  interested 
but  was  also  the  only  party  to  whom 
the  promise  to  pay  int^est  was  made, 
he  must  mie  (done. 

*■  Funi  t>.  Tesstm,  1  Bladi,  30^  17 
L.  Ed.  67;  FhiUips  e.  Singer  Mfg.  Co., 
88  Hi.  305;  The  International  Hotel 
Co.  p.  Flynn,  238  HI,  636,  S7  N.  & 
855.  In  the  case  last  cited  the  bond 
was  made  to  two  posons  jointly,  but 
the  defeasance  clause  jHovided  the 
penal  sum  should  not  be  paid  if  the  ob- 
ligon  paid  the  oUigees  such  suing  as 
migjit  be  awarded  in  certain  litigatioa 
to  "any  one  or  more"  of  the  obltgeea, 
"jointly  or  sevezally."  It  was  held 
that  an  action  on  the  bond  could  not 
be  maintained  by  one  only  d  two  ob- 
ligees, both  being  living. 

"Philadelphia,  W.  &  B.  R.  Ca.  ■>. 
Howaid,  13  How.  307,  337,  14  L.  Ed. 
157;  citing  Slingaby'a  Case,  5  Coke,  18 
b;  Fetrie  v.  Bury,  3  B.  A  C.  353;  Weth- 
erell  d.  Langston,  1  Exch.  634;  quoted  in 
International  Hotel  Co.  v.  ETynn,  238 
lU.  036,  643,  87  N.  E.  856. 
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the  order  of  A  or  B,  the  words  were  given  by  most  courts, 
prior  to  the  enactment  of  the  N^otiable  Instruments  Law,  a 
literal  construction,  and  the  instrument  was  held  non-n^oti- 
^le  because  of  uncertainty  as  to  tiie  payee;  '*  but  a  few  de- 
cisions have  held  otherwise.*^  Under  the  Uniform  Negotiable 
Instruments  law  **  it  is  made  clear  that  such  an  instnunent  is 
negotiable,  but  it  is  not  determined  whether  the  interest  of  the 
payees  is  joint  or  alternative.  Though  there  seems  no  logical 
reason  for  construing  the  word  "or"  as  meaning  "and,"  now 
that  no  disagreeable  consequences  will  follow  from  giving  the 
word  its  natural  meaning,  yet  as  the  weight  of  authority  prior 
to  the  enactment  of  the  statute  strongly  supported  the  con- 
clusion that  the  writing  even  though  not  n^otiable  was  evi- 
dence of  a  joint  right,"  some  courts  are  likely  to  continue  to 
adopt  this  construction.**  Such  an  instnmient  was  given  its 
literal  meaning  prior  to  the  passage  of  the  Act  in  a  few  cases,-** 
and  under  the  statute  several  decisions  are  to  the  same  effect.^" 
Where  the  two  payees  may  be  r^^ded  aa  identified  in 
interest  as  in  the  case  of  an  instrument  pi^able  to  a  husband 
or  his  wife  where  the  rights  of  a  married  woman  are  still  gov- 
erned by  the  common  law,"  or  to  a  company  or  its  treasurer,^* 
tha«  is  no  difficulty.    In  the  one  case  the  note  is  in  legal 

** BlonckenhBgen  v'.  Blimdell,  2  B.  6  N.  H.  244;  Parker  o.  Caison,  64  N.  C. 

&  AM.  417;  MuBsdman  v.  Oakea,  19  563  (bond);  Weet«ste  i>.  Healy,  4  R.  I. 

HL  81,  6S  Am.  Dec.  583;  Benniagton  623;  Quiuby  c.   Merritt,  II  Humph. 

V.  DinamoTe,  2  Gill.  348;  Osgood  o.  43B,  440. 

Potraons,  4  Gray,  4SS;  Carpenter  v.  "  Paasut  v.  Heubner,  SI  N.  Y.  Misc. 

Farnsworth,   106  Man.   561,   8  Am.  249,  143  N.  Y.  S.  546;  Smith  c.  Hairc. 

Sep.  360;  Walrad  v.  Petrie,  4  Wend.  133  Tenn.  343,  181  8.  W.  161. 

^5;  Quinby  v.  Merritt,  11  Humph.  ••  Samuels  v.  Evana,   1   McL.  473; 

43ff,  440;  Reed  v.  Reed,  11  Up.  Can.  Spaulding  u.  Evans,  2  McL.  139;  EI- 

Q.  B.  26;  Inghs  v.  Wiseman,  2  Mor.  ha  v.  McLemoor,  I  Bail,  13. 

Diet.  Decis.  1404.  ">  Union  Bank  c.  Spies,   151  Iowa, 

••Samuds  i>.  Evana,  1  McL.  473;  178,  130  N.  W.  928;  Voris  v.  Schoon- 

SpauJdiDg  V.  Evans,  2  McL.  139;  Fort  over,  91  Kan.  630,  138  Pac.  607,  60 

tp.  Ddee,  22  La.  Ann.  180;  Ellis  v.  Mo-  L,  R.  A.  (N.  S.)  1097;  Page  v.  Ford, 

Lemoor,  1  Bail  13;  Hopkins  v.  Halli-  65  Oreg.  460, 131  Pac.  1013,  45  L.  R.  A. 

burkm,  6  Tex.  Civ.  App.  461.  (N.  S.)  247,  Ann.  Gas.  1915  A  1048. 

"Sec.  S,  infra,  £1139.  "Young  v.  Ward,  21  HI.  223;  Smith 

"CollysD.  Cook,  28Ind.  .<^.  272,  v.  Haire,  133  Tenn.  343,  181  S.  W. 

276,  62  N.  E.  655;  Carr  v.  Bauer,  61  161. 

U.  An>.  S04;  Osgood  v.  Pearsons,  4  "Atlantic  M.  F.  Ins.  Co.  v.  Young, 

Gray,  456;  TOlloughby  v.  Wllloughby,  38  N.  H.  461,  75  Am.  Deo.  300. 
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effect  payable  to  the  husband;  in  the  other,  to  the  oorpor- 
atioQ. 


§  326.  Inddents  <A  procedure  in  the  enforcement  of  contrac- 
tual rights  by  joint  obligees. 

As  a  joint  contractual  right  belongs  to  all  of  the  obligees 
taken  together,  a  declaration  which  showed  the  existence 
of  such  a  right,  at  common  law  was  open  to  demurr^,  a 
motion  in  arrest  of  judgment  or  a  writ  of  error,  if  any  number 
less  than  all  the  obligees  jointty  entitled  to  the  r^t  were 
made  plaintiffs.^'  Such  a  declaration  was  none  tile  lees  de- 
murrable though  it  did  not  appear  from  it  that  tiie  omitted 
party  was  alive.    His  death  should  have  been  all^ed.^* 

The  absence  from  the  jurisdiction  of  one  of  the  joint  ob- 
ligees was  no  excuse  for  not  joining  him  as  plaintiff  since 
any  of  the  obligees  had  implied  authority  to  sue  in  the  name  of 
all,  though  botmd  to  give  bond  to  indonnify  for  costs  taiy 
obligee  who  does  not  assent  to  the  action.'^   If  the  non-joind^ 


"SliDgeby's  Case,  6  Coke's  Rep. 
18  b  (writ  of  error);  Eccleeton  v. 
Clipebam,  1  Saund.  153  (arrest  of 
judgment);  Pullen  v.  Palmer,  5  Mod. 
72;  Scott  p.  Godwin,  1  B.  A  P.  67; 
Petrie  V.  Bury,  3  B.  A  C.  353;  Lone  v. 
Drinkwater,  1  C.  M.  A  R.  599,  s.  c. 
3  Dowl.  223  (arrart  of  judgment);  Foley 
V.  Addenbrooke,  4  Q.  B.  197;  Berlin  v. 
Sheffield  Coal,  I.  &  8.  Co.,  124  Ala.  322, 
324,  26  So.  933;  Peck  v.  Lampkln 
(Ala.),  7S  So.  580;  Hays  v.  Lasater,  3 
Ark.  565;  Charles  H.  Thimpaon  Co. 
(..  Buma,  199  lU.  App.  418;  Bdl  i>. 
Layman,  1  T.  B.  Mon.  39,  40,  15  Am. 
Dec.  83;  Halaey  v.  Norton,  45  Mias. 
703,  7  Am.  Rep.  746;  Smith  e.  Miller, 
49  N.  J.  L.  S21,  13  AU.  39;  Bhie  o. 
Purdy,  6  Wend.  629;  Sweigart  r. 
Berk,  8  S.  A  R.  308  (writ  of  error); 
May  V.  Slade,  24  Tex.  206;  Golveeton, 
H.  &  San  Antonio  R.  R.  Co.  p.  Le 
Gierfle,  51  Teic  189;  Dawson  v.  George 
(Tex.  Qy.  App,),  193  8.  W.  496. 

»Y.  B.  36  Hen.  VI.  f.  16,  id.  11; 
Osbonie  v.  Cnwbem,  1  Sid.  238;  Soott 


D.  Godwin,  1  B.  A  F.  67;  Bays  e.  Uua- 
ler,  3  Ark.  565;  Gilbert  v.  Alka),  67 
Ind.  624,  626;  Porter  v.  Fletcher,  25 
Minn.  493;  Ehle  v.  Purdy,  6  W«id. 
629;  Sullivan  v.  New  York  &  R.  Cem- 
ent Co.,  119  N.  Y.  348,  23  N.  E.  820; 
Sweigart  v.  Beik,  8  S.  A  R.  308,  311. 
"Vernon  d.  Jefterys,  2  Stra.  1146; 
Petrie  v.  Bury,  3  B.  &  C.  353;  Ingham 
LumbfT  Co.  D.  IngersoU  Co.,  93  Ark. 
447,  125  S.  W.  139;  Darling  p.  Simp- 
aoa,  15  Me.  176;  Sweigart  n.  Bale,  8 
Sag.  &  R.  308.  But  in  Williams  o. 
Pacific  Surety  Co.,  66  Or.  151, .  127  Pac. 
146,  the  court  held  that  uuler  modem 
codes  where  tbe  defendant  is  allowed  to 
counterclaim,  it  was  impomible  to  fix 
properly  the  amount  of  the  bond  which 
the  obligee  [nvsaing  the  suit  should 
bring,  and,  therefore,  the  old  pmoeduie 
should  not  be  pennitted,  but  that  all 
difficulty  was  avoided  by  joining  the 
absent  or  dissenting  obligee  as  a  de- 
fendant. Tliis  procedure  was  also  hdd 
proper  in  W.  D.  Reeves  Lumber  Co. 
p.  Davis,  124  Ark.  143,  187  S.  W.  171; 
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of  one  or  more  obl^;ees  did  not  appear  from  the  declaration 
the  objection  might  be  taken  by  a  traverse  of  the  obligation 
allied  in  the  contract  to  exist  in  favor  of  the  plaintiffs.'" 
An  exception,  however,  existed  in  regard  to  executors  or 
administrators,  jointly  entitled  as  such  to  enforce  an  obliga- 
tion in  favor  of  the  deceased.  The  non-joinder  of  all  the 
executors  or  administrators  could  be  taken  only  by  plea  in 
abatement." 

Under  modem  statutory  rules  of  pleadii^  it  is  now  held  in 
many  jurisdictioDS  that  a  failure  to  demur  to  the  declaration 
waives  a  non-joiner  of  plaintiffs  apparent  from  the  declara- 
tion.'' And  now  also  in  many  jurisdictions  objection  to  the 
non-joinder  of  a  necessary  joint  plaintiff  not  apparent  from 
the  declaration,  can  be  ma^e  only  by  an  affirmative  answer.'* 


DawBon  v.  George  (Tex.  Civ.  App.), 
193  S.  W.  495. 

"  Le^iae  b.  Champonte,  2  Stra.  ^0; 
Graham  v.  Robertmn,  2  T.  R.  28 
HiU  V.  Tucker,  1  Taunt.  7;  EatsaU 
Griffith,  2  Ct.  A  M.  679;  Chanter 
Leeee,  4  M.  &  W.  296;  HopIciDBon 
I«e,  6  Q.  B.  964;  Newton  i>.  Reardofi, 

2  Crouch  C.  C.  49;  Jordan  v.  Wit- 
kins,  3  Wash.  C.  C.  110;  Duval  t>. 
Majiaon,  23  Ark.  30;  Tulljr  v.  Exod- 
skir  Works,  IIS  lU.  544,  6  N.  E.  83; 
Eveleth  t>.  Sawyer,  96  Me.  227,  G2 
Atl.  639;  Smith  v.  Crichton,  33  Md. 
103;  Wiggin  n.  Cunun^  8  Allen,  353; 
Blackburn  o.  Blackburn,  132  Mich. 
525,  94  N.  W.  24;  Jensen  s.  Gamble, 
191    Mich.    233,    157    N.    W.    440; 

A.  E.  Mclnnis  Lumber  Co.  v.  Rather, 
111  Miss.  5S,  71  So.  264;  Lemon  u. 
Wbeder,  96  Mo.  App.  661,  70  S.  W. 
924;  i^umberg  v.  Haderlein,  167  Mo. 
A[q>.  717,  ISl  S.  W.  160;  Pitkin  v. 
tMty,  43  N.  H.  138;  Murray  v.  Pfdt- 
fer,  70  N.  J.  L.  768,  69  AU.  147;  Ehle 
V.  Purdy,  6  Word.  629;  Scott  v.  Brown, 

3  Jones  (N.  C),  541,  67  Am.  Dec.  256; 
Hoard  v.  Wilcox,  47  Pa.  St.  51;  Clapp 

B.  Pawtueket  Inat.,  15  R.  I.  489,  8 
Atl.  697,  2  Am.  St.  Rep.  915;  Gordon  c 
Ooodwin,  2  N.  &  MeC.  70,  10  Am. 


Dec.  673;  Hiilikm  ».  Loop,  5  Vt.  116, 
26  Am.  Dec.  286. 

"  1  Wms.  Saund.  291  g;  Hicka  e. 
Bmntan,  21  Ark.  186,  189;  Macon  v. 
Davis,  27  Ga.  113;  Lillard  v.  lillard, 
6  B.  Mon.  340;  Hunt  o.  Kearney,  3 
N.  J.  L.  529;  Packer  v.  Willson,  15 
Wend.  343,  345;  Gordon  v.  Goodwin, 
2  N.  &  McC.  70,  10  Am.  Dec.  573. 

»  Claris  rr.  Gramlin,  64  Ark.  525,  16 
8.  W.  476;  Dmm  p.  Toiw,  10  Cal.  167; 
Bouton  V.  Orr,  61  Iowa,  473,  1  N.  W. 
704;  Parker  c.  WigguB.  10  Kans.  ^0; 
Ritt«nhouse  t>.  Clark,  110  Ky.  147,  61 
S.  W.  33;  Combs  v.  Krish,  27  Ky.  Law 
Rep.  154,  84  8.  W.  602;  Mason  v.  St. 
Paul  P.  &  M.  Ina.  Co.,  82  Minn.  336,  83 
Am.  St.  Bep.  433;  Mechanics'  Bank 
t>.  Gilpin,  105  Mo.  17,  16  3.  W.  524; 
CastQe  o.  Ford,  63  N*.  5W,  73  N.  W. 
946;  Smith  v.  MUler,  49  N.  J.  L.  521,  13 
Atl.  39;  Potl«r  r.  Ellioe,  48  N.  Y.  321; 
Johnson  D.  Gooch,  114  N.  C.  02,  19 
S.  £.  62;  Roes  v.  Page,  U  N.  Dak.  458, 
92  N.  W.  822;  Wyman  v.  Herard,  9 
Okla.  35,  59  Pac.  1009;  Spencer  t>.  Van 
Cott,  2  Utah,  337;  Hannegan  v.  Roth, 
12  Wash.  695,  44  Pac.  256;  Dreutsw 
V.  lAwrence,  68  Wis.  5B4,  17  N.  W. 
423. 

»Berhn  v.  SheffieU  Coal,  I.  &  8. 


618  WILLISTON  ON  CONTBACTB  §327 

§  327.  ^iddents  of  procedure  in  the  enfOTcement  of  contrac- 
tual duties  against  joint  obligors. 

As  joint  obligors  were  supposed  to  contract  as  one,  it  was 
fundfunental  in  the  common  law  that  all  of  the  joint  obligors 
must  be  joined  as  defendants  unless  one  or  more  of  them  had 
died,  in  which  case,  by  the  rule  of  survivorship  the  remaining 
obligors  had  imposed  upon  them  the  whole  liability.  A 
further  exception  has  been  universally  introduced  as  to  any 
one  or  more  of  the  obligors  who  is  b^ond  the  jurisdictioa 
of  the  court."*  But  at  commcdk  law  absence  of  a  debtor 
from  Hie  jurisdiction  gave  ground  for  no  exception."  If, 
therefore,  a  pl^tifif's  declaration  disclosed  the  non-joinder  as 
a  defendant  of  a  living  and  joint  obligor  in  the  contract  sued 
upon,  the  declaration  was  bad  on  general  demurrer,  or  motion 
in  arrest  of  judgment.'*  But  even  when  rules  of  pleading 
were  stricter  tiian  they  are  at  the  present  time  the  declaration 
was  not  demurrable  unless  it  not  only  showed  that  a  joint 
contractor  had  not  been  made  a  party  defendant,  but  also 
that  he  was  alive." 


Co.,  !24  Ala.  322,  26  So.  933;  Ah  Tong 
D.  Eorle  Fruit  Co.,  112  Cal.  679,  46 
Pao.  7;  Moore  v.  H&mum,'  142  Ind. 
565,  41  N.  E.  SOO;  LilUe  v.  Case,  64 
Iowa,  177,  6  N.  W.  254;  Parker  v. 
Wigpiw,  10  Kaas.  420;  Moore  v.  Sev- 
ier, 60  Minn.  240,  62  N.  W.  281;  Dunn 
p.  Hannibal  ^  St.  1.  R.  R.  Co.,  6$ 
Mo.  268;  P&rohen  v.  Peck,  2  Mont.  567; 
Fatohin  v.  Peck,  38  N.  Y.  36;  Mein- 
hardt  o.  Exodaior  Brewing  Co.,  82 
N.  Y.  App.  Kv.  627,  81  N.  Y.  8.  10*2; 
Johnson  p.  Gooch,  114  N.  C.  62,  19 
8.  E.  62;  GiUand  v.  Union  Pacific  Ry. 
Co.,  6  Wyo.  18S,  43  Pao.  508. 

*>8ee  infra,  £329. 

"Ibid. 

"Homer  p.  Mow,  6  Burr.  2614; 
Oilman  s.  Rivee,  10  Pet.  298,  300,  9 
L.  Ed.  432;  Hamilton  v.  Buxton,  6 
Ark.  24,  26;  Belden  v.  Curtia,  48  Conn. 
32  (motion  in  arreat  of  judgment); 
Raoey  v.  MoRea,  14  Ga.  5S9,  591,  60 
Am.  Deo.  660;  Bragg  v.  Wetiel,  5 
Bl&ckf.  95  (writ  of  error);  Waita  v.  Mo- 


Chir^  10  Bueh,  763;  Smitii  v.  Miller, 
49  N.  J.  L.  621,  13  AU.  39;  Burgeea  v. 
Abbott,  6  HiU,  135;  McArthuri'.  Ladd, 
6  Oh.  514;  Davia  s.  Willia,  47  Tex. 
164;  Needbam  v.  Heath,  17  Vt.  223. 
But  see  amtra.  Gray  t>.  Sharp,  62  N.  J. 
L.  102,  40  Atl.  771. 

"  Ahcuq  v.  HoUing^worth,  2  Cro. 
Elis.  494,  544;  Cabdl  o.  Vaughan,  1 
Saund.  291,  a.  c.  svb  nam.  Chappel  n. 
Vaughan,  1  Sid.  420,  1  Vent.  34,  2 
Keb.  525,  528;  Putt  u.  Fmoent,  1 
Vent.  76,  a.  a.  su5  nom.  Putt  v.  Nos- 
worthy,  1  Vent.  136;  Anon.,  W.  Jonee, 
303;  Blackwell  v.  Aahton,  Ale^n,  21; 
B.  c.  Sty.  50;  Gilbert  v.  Bath,  1  Stra. 
503;  Morrison  i>.  Tranohard,  4  M.  & 
G.  709;  Hamiiton  v.  Buxton,  6  Ark. 
24;  Belden  v.  Curtis,  4S  Conn.  32; 
Gilbert  v.  Allen,  67  Ind.  524;  Com- 
monwealth V.  Davia,  0  B.  Mon.  128; 
iJUard  V.  Planters'  Bank,  4  Mi«.  78, 
82;  De^an  v.  Deegan,  22  Nev.  185, 
37  Fac.  360,  58  Am.  St.  Rep.  742; 
NeaUey  v.  Moulton,  12  N.  H.  485,  488; 
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If  the  declaration  failed  to  aliow  the  non-joinder  of  a  jointly 
contracting  defendant  the  defect  was  in  early  times  brought 
out  by  traversing  the  promise  alleged  in  the  declaration.'* 
And  it  is  conceived  that  this  was  strictly  lo^cal.    A  pronuBe 
by  three  jointly  is  a  different  thii^  from  a  promise  by  two  or\ 
one.    But  in  the  case  of  sealed  contracts  the  individual  obliga-  \ 
tion  attaching  to  each  person  who  sealed  the  instrument  / 
was  held  to  be  such  that  the  objection  of  non-joinder  could  / 
not  be  taken  by  denial  of  the  maldi^  of  the  bond  but  onlv/ 
1^  plea  in  abatement."  -^ 

The  hardship  of  the  early  rule  as  to  simple  contracts  led 
to  a  chai^  in  the  tjme  of  Lord  Mansfield,  when  it  was  held 
that  there  too  as  well  as  in  case  of  sealed  instruments  non- 
joinder which  was  not  apparent  in  the  declaration  must  be 
taken  advantage  of  if  at  all,  by  plea  in  abatement,*"  and  this 
new  doctrine  was  thereafter  followed  in  England;"  and  in 
the  United  States  also  the  objection  must  now  be  taken  by 
plea  in  abatemrait,  or,  where  such  pleas  are  abolished,  by 
affirmative  answer,*"  except  as  changed  by  statute.    "If  too 


Smith  V.  Miller,  «  N.  J.  L.  621,  S27, 
13  AU.  39;  Burgees  o.  Abbott,  6  HiU. 
13S;  Geddis  t>.  Hawk,  10  S.  A  R.  33, 
38;  DftTis  c  WiOiB,  47  Tex.  1S4;  Need- 
bom  V.  Heath,  17  Vt.  223.  But  see 
confro,  Cumtijnffl  v.  People,  CO  111. 
132;  Sandusky  e;.  Sidwell,  173  111. 
493,  SO  N.  E.  1003;  PoweU  v.  People, 
214  ni.  476,  73  N.  B.  796,  106  Am.  St. 
Rep.  117;  Harwood  v.  Roberts,  5  Me. 
441;  Richmond  u.  Toothaker,  69  Me. 
451;  St&te  d.  Chandler,  79  Me.  172, 
8  Atl.  553;  Merrick  v.  Tniateee,  8  Gil), 
59,  74;  Kent  p.  Hollidfty,  17  Md.  387; 
SandetB  o.  Yonkens,  93  N.  Y.  489,  493; 
McGregor  v.  Baloh,  17  Vt.  562,  567; 
Leftwich  v.  Berkeley,  1  Hen.  &  M.  61; 
Newdl  IP.  Wood,  1  MuDf.  666. 

"Cde  V.  WilkM,  Hutt.  121;  Bosoa 
r.  Sondford,  1  Show.  101,  2  Sulk.  440, 
3  Mod.  321,  3  Lev.  268;  Garth.  58,  s.  c. 
•ub  itom.  Boukton  v.  Saadiford,  Skin. 
278;  Dockwray  o.  Dickenson,  Skin. 
HO;  Soott  V.  Godwin,  1  B.  A  P.  67,  75. 

»  Y.  B.  28  Hen.  VI.  f.  3,  pi.  !1,  per 


Cokeworthy,  J.;  WhdpdaJe'B  Cue,  6 
Rep.  119;  Stead  c.  Moon,  Cio.  Jao.  162; 
Cabell  f.  Vaughan,  1  Saund.  291; 
Sayer  r.  Chaytor,  1  Lutw.  696;  South 
t>.  Tann^,  2  Taunt.  254. 

"Abbot  ET.  Smith,  2  W.  Bl,  947; 
Rioe  f.  Shute,  2  W.  Bl.  096,  s.  c.  6 
Burr.  2611. 

"  Roeo  B.  Abbott,  Cowp.  832;  Pow- 
eU 0.  Layton,  2  B.  A  P.  (N.  R.)  366; 
Buddie  V.  Willaon,  6  T.  R.  369;  Shep- 
pard  V.  BaiUie,  6  T.  R.  327,  329;  Rich- 
ards V.  Heather,  1  B.  A  Aid.  29,  35; 
Cocks  B.   Brewer,   11  M.   A  W.  51. 

» Bany  tp.  Foyl«,  1  Pet.  311,  7  L. 
Ed.  157;  Metcalf  d.  WitUams,  104  U.  3. 
93,  26  L.  Ed.  66S;  Boswell  o.  MortoD, 
20  Ala.  235;  Hamilton  v.  Buxton,  6 
Ark.  24;  Pavisich  t>.  Bean,  48  Cal.  364; 
Medano  Ditch  Co.  v.  Adams,  29  Colo. 
317,  68  PttC.  431;  Belden  o.  Curtis,  48 
Conn.'32;  Andrews  v.  Allen,  4  Hairingt. 
452;  Hurly  v.  Roche,  6  Ela.  746;  En^ 
Ml  V.  Grant,  102  Ga.  36,  29  S.  E.  157; 
Ross  n.  Allen,  07  m.  317;  I 
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many  persons  be  made  defendants  and  the  objection  ai^>ear  on 
the  pleadii^,  either  of  the  defendants  may  demur,  move 
m  arrest  of  judgment,  or  support  a  writ  of  error,  and  even  if 
tiie  objection  do  not  appear  upcm  the  pleadings,  the  plaintiff 
may  be  nonsuited  upon  the  trial  if  he  f^  in  proving  a  joint 
contract."  *• 

§  3S8.  Incidents  of  procedure  in  the  enforcement  of  joint  and 
several  duties. 

Judgment  in  an  action  against  A  will  not  bar  subsequent 
action  for  the  same  cause  against  B  if  there  is  no  joint  relation 
between  them; "'  and  as  joint  and  several  obligations  involve 
separate  obligations  on  the  part  of  each  obligor,  a  judgment  in 
favor  of  or  against  one,  is  no  bar  to  an  action  gainst  another.*' 


Chamb^un,  160  Ind.  114,  117,  66 
N.  E.  448;  Bouoon  v.  Urton,  3  Greene 
(Iowa),  228;  Chicago  &  Atchiaon 
Bridge  Co.  c  Fowler,  55  Eaiu.  17,  39 
Foe.  727;  Waits  t>.  McQure,  10  Bush, 
763;  McGreaiy  v,  Chaodler,  58  Me. 
637;  Sittig  v.  BirkMtack,  38  Md.  158; 
Townsend  v.  Wheetland,  186  Mass. 
343;  Dillenbeck  v.  Simoiis,  105  Mich. 
373,  63  N.  W.  438;  McKnight  v.  Lo- 
witz,  196  Mich.  368,  163  N.  W.  H; 
PoBch  v.  lion  Bonding  &  Surety  Co., 
137  Minn.  169,  163  N.  W.  131;  Lewia 
V.  SUte,  65  Miw.  468,  i  So.  429;  Duig- 
,  nan  t>.  Montana  Club,  16  Mont.  189, 
40  Pb«.  294;  Bower  e.  Caaeda,  59  Neb. 
620,  81  N.  W.  622;  Deegan  v.  Oeegan, 
22  Nev.  185,  37  Pac.  360,  58  Am.  St. 
Rep.  742;  Gove  v.  Lawrence,  24  N.  H. 
128;  Gray  v.  Sharp,  62  N.  J.  L.  102,  40 
AtL  771;  Robertson  v.  Smith,  18  Johns. 
459,  9  Am.  Dec.  227;  Johnson  v.  Gooch, 
114  N.  0.  62,  19,S.  E.  62;  McArthur  v. 
Ladd,  5  Oh.  514;  Collins  v.  Smith,  78 
Pa.  423;  Cone  u.  Cone,  61  8.  C.  512,  39 
8.  E.  748;  Carr  r.  Wright  (Tot.  Civ. 
App.),  190  S.  W.  264;  Hardy  v.  Cheney, 
42  Vt.  417;  Wilson  v.  McCormick,  88 
Va.  995,  11  S.  E.  976;  Dickeraon  v. 
Spokane,  26  Wash.  292,  66  Pac.  381; 
Eadant  v.  Wwheim  Co.,  106  Wis.  600, 
82  N.  W.  562.    But  the  objection  when 


apparent  from  the  complaint  was  hdd 
ground  of  demuiTw  in  Hevia  v.  Whee- 
lock,  155  N.  Y.  App.  Div.  387,  140  N. 
Y.  S.  361;  Third  Nat.  Bank  v.  Graham, 
174  N.  y.  App.  D.  KB,  161  N.  Y.  8. 
159. 

■•  I  Chitty,  Pleading  (131^  Am.  fnxn 
7th  Eng.  ed.),  44;  Fairchild  v.  Uewdlyn 
Realty  Co.,  82  N.  J.  L.  423, 82  AU.  924. 
Cf.  the  following  section  ad  fin. 

"  Isaacs  V.  Solbstein,  [1916]  2KB. 
139. 

"  Bioome  v.  Wooton,  Yelv.  67,  s.  c. 
tub  nom.  Brown  i>,  Woottoo,  Cro.  Jac. 
73;  Whiteacres  v.  Hamkison,  Cro. 
Chaa.  75;  Higgen's  Case,  S  Coke,  44, 
b;  Watten  v.  Smith,  2  B.  ft  Ad.  889, 
892;  Lechma«  o.  Fletcher,  1  Ct.  & 
M.  ^3;  Seeaiona  v,  Johnaon,  95  U.  S. 
347,  348,  24  L.  Ed.  696;  United  States 
V.  Amee,  99  U.  S.  35,  25  L.  Ed.  295; 
Moi^an  D.  Chester,  4  Conn.  387,  389; 
Stingiey  v.  Kirkpatriok,  8  Blaokf.  186; 
Simonds  v.  Center,  6  Maaa.  18.  See  alao 
Young  V.  Brown,  10  Iowa,  537;  Van- 
uxen  V.  Buir,  151  Masa.  386,  24  N.  E. 
773;  Townsend  v.  Riddle,  2  N.  H.  448; 
450;  Schlesinger  ».  Perper,  70  N.  Y. 
Miac.  250,  126  N.  Y.  S.  731;  NoWe  c 
Beeman-Spaulding- Woodward  iZlo.,  65 
Or.  93,  131  Pac.  1006,  46  L.  H.  A. 
(N.  S.)  162.    As  the  liabilil?  U  joint 
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Indeed  the  pkuntiff  may  Bimultaneously  brii^  separate  actions 
gainst  each  of  the  obligors;  *^  but  not  a  joint  action  t^ainst 
any  number  less  than  all.*'  Where,  however,  local  practice 
allows  the  action  to  be  discontinued  against  certain  defendants 
and  maintained  as  to  another,  all  but  one  defendanb  may  be 
droiq>ed  from  the  action,  as  stated  in  the  next  section.  So 
that  if  an  action  is  brought  against  two  or  more  as  joint  and 
several  debtors  judgment  may  be  given  against  one  alone 
who  is  severally  liable.** 

§  329.  Judgments  for  breach  of  joint  duties  must  be  joint. 

As  the  obligation  of  joint  prranisors  is  a  single  obligation,  a 
single  judgment  must  be  ^ven  against  all  the  defendants  or  no 
judgment  in  favor  of  the  plaintiff  can  be  rendered.'^  Though 
several  joint  defendants  are  allowed  the  option  of  severing  in 
their  pleas  as  well  as  of  joinii^  in  one  plea,**  yet  as  the  cause 
of  action  is  single,  a  successful  plea  in  bar  by  one  defendant 
will  prevent  the  plaintiff  from  obtaining  judgment  in  the 
action  agfunst  any  of  the  defendants; "  and  if  a  joint  judgment 
caimot  be  supported  as  to  one  defendant,  it  is  erroneous  as  to 
all."  So  at  common  law  if  one  of  several  joint  contractors  when 
served  with  process  failed  to  appear,  the  plaintiff  though  he 
mi^t  obtain  an  interlocutory  judgment  by  default,  or  issue 
execution  against  him,  yet  if  the  other  defendants  appeared  and 


torM'eflaora  in  held  in  America  to  be 
joiiit  and  aeveul,  the  principle  finds 
frequent  application  in  actions  against 
tart4«ason.  See  Cooley  on  Torts 
(3d  ed.),  231  et  wg.,-  Hunt  v.  New 
York  &e.  Co.,  212  Maw.  102,  98 
N.  K  7»r,  40  L.  R.  A.  (N.  S.)  778, 
Cote  V.  New  En^&nd  Nav.  Co.,  213 
Mbm.  177,  99  N.  E.  972;  Thoresen  v. 
St.  I^iil  Ac.  Lumber  Co.,  73  Wash.  99, 
131  Pac.  645.  In  England,  however, 
Bucb  tortfeasors  are  liable  only  jointly, 
and  judgment  against  one  is  a  bar  to 
an  action  against  the  others.  Brins- 
Hairison,   L.   R.   7  Q.    B. 


547. 


MoNeil,  10  Humph.  500; 
Center,  6  Mass.  18. 
Seenipro,  i^i,  ad  fin. 


"  Winn  17.  Kansas  City  Belt  Ry.  Co., 
245  Mo.  206,  151  S.  W.  98  (tort). 

"  Sharpe  v.  Baker,  51  Ind.  App.  547, 
99  N.  £.  44;  Wsgenaar  «.  Beeman 
Woodward  Co.,  66  Ore.  109,  131  Pac. 
1023;  Templeton  u.  Morrison,  66  Ore. 
493, 131  Pac.  319.  Otherwise  by  statute 
in  California.  Code  Civ.  Proc,  Sec. 
678;  Sham  u.  Forbes,  82  CaL  577, 
23  Pac.  108. 

"Chitty  on  Pleading  (6th  E^. 
£d.),  566. 

"  Minor  v.  Mecnanics'  Bank,  1  Pet. 
46,  7  L.  Ed.  47;  Woodward  v.  Newhall, 
1  Pick.  BOO;  Taylor  t>.  Beck,  3  Rand. 
318;  Brown's  Adm.  v.  Johnson,  13 
Gratt.  644,  650. 

>  Samonski  v.  Chicago  City  Ry.  Co., 
156  lU.  App.  297. 
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pleaded,  t^e  pleas  of  the  latt^  defendants  woiild  inure  to  the 
benefit  of  all;  so  that  if  the  issues  raised  by  these  pleas  were 
found  in  favor  of  the  defendants  who  set  them  up,  the  plaintiff 
could  not  retain  his  judgment  ^;dnst  the  defaulting  defend- 
ant.** On  ihe  other  hand,  if  the  defendants  who  pleaded  failed 
on  the  issues  raised  by  their  pleas,  judgment  went  against  all 
tiie  defendants  jointly.'  The  necessity  of  a  Joint  judgment  is 
also  ^own  by  the  rule  of  the  Federal  courts  that  though  one 
of  several  defendants  sued  on  a  joint  contract  in  a  State  court 
is  a  non-resident  of  the  State  and  files  a  separate  answer,  he  can- 
not remove  the  litigation  against  him  to  the  Federal  court.* 
A  few  apparent  exceptions,  however,  exist  to  the  rule  that  the 
judgment  must  be  ^ven  against  all  or  none.  Thus,  if  one 
of  the  joint  obligors  has  become  bankrupt,  his  discharge  in 
bantruptcy  being  a  personal  defence  to  his  liability,  but  not 
tending  to  show  the  non-existence  of  the  plaintiff's  joint  right, 
may  be  pleaded  by  him  separately,  and  the  plaintiff  may  enter 
a  Tiotle  prosequi  against  hm  and  obtain  judgment  against  the 
other  defendants.'  Even  in  such  a  case,  however,  it  was  neces- 
sary in  England  to  join  the  discharged  bankrupt/  imtil  the  rule 
was  changed  by  Statute,"  and  some  authorities  in  the  United 

**  Boulter  v.  Ford,  1  Sid.  76;  Porter  questioned  whether  a  nolle  protequi 
V.  Harris,  1  Lev.  63;  Morgan  v.  Ed-  did  not  operate  as  a  total  discharge  of 
wards,  6  Taunt.  395,  398.  th«  defendant  as  to  whom  it  was  en- 

1  The  Common  Law  Procedure  Act,  tered  and,  therefore,  preclude  the 
IS  and  16  ^^ct.,  o.  76,  b.  33,  allowed  the  plaintiff  from  obtaining  judgm^it 
plaintiff  if  his  claim  was  liquidated  to  agunst  other  joint  obligors.  But  the 
sign  judgment  against  the  defaulting  lattr  view  n^sarded  the  nofte  proteqtd 
defeodont  and  issue  execution;  but  as  not  jliani^M-ging  ^^  dcfendiuit 
should  the  plaintiff  adopt  this  course  he  against  whom  it  was  entered,  but 
was  held  to  abandon  his  right  against  merely  staying  prooeeduigs  as  to  him. 
the  other  defendants.  As  an  altemar  See  Wma.  Saunders,  207  n.  Sec.  16  of 
tive  tiie  plaintiff  mif^t  proceed  in  the  the  United  States  Bankruptcy  Act  tA 
same  way  as  before  the  pawage  of  the  1898  eziM^aaly  [wovides  that  discharge 
act.  Undo*  the  'i'^elii<h  Judioatura  of  one  co^ebtor  in  bankruptcy  shall 
Act  Orda  XIII,  rule  4,  the  plaintiff  not  discharge  the  othos. 
may  take  finw-l  judgo^ent  against  the  *  Noke  p.   Tfighftm,   3  EIsp.  77,    tu 

defaulting  drfendant  without  i^eju-  I  Wils.  89  a.  c;  Hawkins  t>.  Rama- 
dice  to  his  right  to  proceed  with  the  bottom,  6  Taunt.  179;  BoviU  v.  Wood, 
action  against  those  drfuidants  who  2  M.  &  Sel.  23;  Monvia  v.  Hunter,  2 
have  t^peared.  M.  A  Sel.  444.     See  also  Ex  parte 

^Louisville  fto.  R.  Co.  d.  Ide,  114  Read,  I  Ves.  ft  B.  346,  s.  c  I  Ra«^ 
V.  S.  62,  29  L.  Ed.  63,  5  S.  Ct.  Rep.  735.      460. 

<Gnder  the  eariy  authorities  it  was  •3and4  Wm.  IV.  0.42,  |9. 
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States  have  followed  the  old  English  rule.*  But  others,  without 
Uie  aid  of  a  statute,  follow  the  modem  English  law  and  sustain 
an  action  in  which  the  dischai^ed  bankrupt  Ib  not  joined.^  As 
there  seems  no  objection  to  joining  the  discharged  bankrupt 
even  \r4iere  the  joinder  is  not  required,  the  safer  coiuw,  in  case 
of  doubt,  is  to  do  so. 

Similarly  one  joint  obligor  may  have  and  may  plead  the 
personal  defense  of  the  Statute  of  limitations,  thou^  other 
defendants  do  not."  Judgment  may  be  rendered  then  in  favor 
of  such  d^endants  as  are  entitled  to  set  up  the  Statute,  and 
against  those  who  have  not  this  personal  d^ence.' 

If  a  joint  debtor  is  an  infant,  his  infancy  also  may  be  pleaded 
successfully  by  him  and  yet  judgment  may  be  rendered  against 
the  ol^er  joint  debt^s.^**  In  several  early  cases  in  England  "  the 
contrary  was  held,  but  this  was  because  the  promise  of  an  in- 
fant was  then  considered  void,  and  hence  it  followed  that  no 
joint  contract  was  ever  entered  into  l^^  the  infant.  And  if 
two  persons  purport  to  enter  into  a  joint  contract  but  for  any 
reason  as,  for  instance,  coverture  at  common  law,  no  legal 
obligation  arises  so  far  as  one  of  them  is  concerned,  a  plaintiff 
who  sued  them  both  jointly,  at  common  law  was  nonsuited. 
He  was  obliged  to  begin  a  fresh  action  omitting  the  parties 
eroneously  joined,  and  could  not  avoid  the  objection  by  enter- 
ing a  noUe  prosequi  as  to  such  parties  as  should  not  have  been 
joined."  Under  modem  statutes  and  practice  doubtless  every- 
where the  plaintiff  could  now  discontinue  as  to  defendants 

•  JenkB  c.  Opp,  43  Ind.  108;  Ceudp  v.  Bnioe  v.  Flagg,  25  N.  J.  L.  219;  Cutler 

Gifford,  7  Hill,  169;  Roberts  p.  Mo-  o.  Wright,  22  N.  Y.  472,  476. 

Lean,  16  Vt.  608,  42  Am.  Dec.  529.  "  Cutta  o.  Gordon,  13  Me.  474,  29 

'Bdden   p.    CurtiB,    48   Conn.    32;  Am.  Dec.   520;   Latrobe  u.   Dietrich, 

Unkum  d.  CNeale,  G  Nev.  93,  97.  114  Md.  8,  78  Atl.  9S3;  Woodward  v. 

■  This  is  likely  to  occur  when  one  or  Neiriudl,  I  Pick.  500;  Cob  v.  Mannera, 

more  of  tbe.jaint  obligors  have  been  76  Neb.  464,  107  N.  W.  777;  Hortness 

absent  from  the  State  and  the  bMt  v.  Thompson,  5  Johns.  160. 

vttxy  pwiod  has  therefOTe  not  run  "Chandler  v.   I^rices,  3  Eap.  76; 

agtunst  than  though  it  has  r\m  against  Ja&ray  v.  Frebain,  6  Eep.  47;  Gibbe  v. 

Buch  obligors  as  remaned  within  the  Merrill,  3  Taunt.  307.    See  also  Burgess 

State.    See  infra,  S  2010.  v.  M«TilI,  4  Taunt.  468. 

» Spauldjng  b.  Ludlow  Woolen  Mill,  "  Vioer'a  Abr.  Action  D.  d.  H.  8; 

36  Vt.  150.    See  alao  Towns  ii.  Mead,  Redington  v.  Farrar,  5  Oreenl.  379; 

16  C.  B.  123,  129;  Kobolson  v.  Stuhl-  Cutta  v.  Gordon,  13  Me.  474,  478,  29 

miDcr,  03  Iowa,  XK,  329, 61  N.  W.  896;  Am.  Dec.  530. 
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improperly  joined  "  but  it  should  be  observed  t^t  in  this  case 
the  defendant  never  was  a  joint  obligor;  it  is  not  a  ease  where 
a  joint  obligor  may  plead  a  separate  defence. 

At  common  law  there  was  no  adequate  redress  where  a  joint 
debtor  was  absent  from  England.  "  In  that  case,  the  plain- 
tiff knows  that  he  has  a  cause  of  actjon,  and  he  would  know 
upon  inqxiiry  that  the  defendant  was  not  to  be  found  in  PEHng- 
land].  Still,  however,  he  was  not  without  remedy:  he  might 
issue  his  writ,  and  continue  it  by  alias  and  phiriea,  and  so  forth, 
until  the  defaidant's  return,  or  he  might  proceed  to  outlawry 
against  him."  " 

In  the  United  States  without  the  ^d  of  statute,  it  has 
generally  been  held  that  an  action  may  be  enforced  against 
such  of  the  joint  debtors  as  are  within  the  jurisdiction  of  the 
court,  disr^arding  those  who  are  not;  "  and  by  statute  in  some 
States  the  right  to  proceed  to  judgment  against  such  joint  de- 
fendants as  have  been  served  with  process  applies  to  cases 
where  those  not  served  are  resident  within  the  jurisdiction." 

It  is  a  natural  consequence  of  the  rule  that  judgments  for 
breach  of  joint  duties  must  be  joint,  that  individual  indebted- 
ness due  from  one  of  several  joint  obligors  cannot  be  set  off  by 
the  defendant  against  the  joint  right  in  an  action  by  the 
obligees; "  nor  can  a  joint  indebtedness  be  set  off  against  an 
individual  right  of  one  of  the  joint  debtors." 


"See,  e.  g..  East  v.  McQung,  49 
Col.  502, 113  Pac.  617;  Fairchild  v.  Lle- 
weUyn  Realty  Co.,  82  N.  J.  L.  423,  82 
Atl.  924;  Akaka  Banking,  etc.,  Co.  v. 
Van  Wyok,  130  N.  Y.  S.  563;  McKane 
0.  Gordon,  85  Vt.  253,  81  AU.  637. 

»  Towns  V.  Mead,  16  C.  B.  123,  136. 
As  to  the  process  of  outlawry,  see  3 
Bl.  Comm.  283. 

»  ^iley  V.  Sledge,  8  Oa.  532;  Mem- 
man  V.  Barker,  121  Ind.  74,  22  N.  E. 
992;  Cox  f.  Maddux,  72  Ind.  206; 
Rand  v.  Nuttfer,  66  Me.  339;  Dennett 
(J.  Chick,  2  Me.  191,  II  Am.  Dec.  59; 
Wiley  V.  Holmes,  28  Mo.  286,  75  Am. 
Dec.  126;  McElroy  v.  Ford,  81  Mo. 
App.  500;  Olcott  t>.  little,  9  N.  H.  259, 
32  Am.  Dec.  357;  Blessing  a.  MoLinden, 


81  N.  J.  L.  379,  79  AU.  347;  Brown  v. 
BirdsaU,  29  Barb.  549. 

"Oetrander  b.  Blandin,  211  Fed. 
733  (N.  Y.);  Reev«  «.  Mercer,  1S5 
ni.  App.  57;  Connor  v.  Tailor,  33  Okl. 
733,  127  Pac.   1089. 

"Bauet  Cooperage  Co,  v.  Ewdl, 
149  Ky.  838,  149  S.  W.  1137. 

"  Sutton  V.  Hurley,  12  G&.  App.  312, 
77  S.  E.  218;  Minti  v.  Tri-County 
Natural  Gaa  Co.,  269  P&.  477,  103 
Atl.  285.  But  where  several  defendants 
are  sued  jointly,  they  may  set  off  a 
claim  held  by  one  of  them  individ- 
ually against  the  plaintiff,  since  the 
defendants  have  the  right  to  agree 
among  themaelves  as  to  the  adjust- 
ment of  the  proceeds  of  the  aefrofF, 
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§  380.  Judgment  against  or  in  favor  of  one  or  more  j<»l 
obligors  discharges  the  others. 

The  obligatiou  of  joiDt  obligors  is  single  and  indivisiU 
Therefore  if  for  any  reason  goii^  to  the  merits  of  the  action,  oi 
obligor  can  no  longer  be  sued,  the  others  are  in  effect  discharge) 
This  principle  is  illustrated  by  a  variety  of  cases.  Thus, 
judgment  is  Altered  against  one  or  more  joint  obligors  becaui 
of  th&r  faOure  to  plead  in  abatement  the  non-joinder  of  Ui 
others,  a  subsequent  action  cannot  be  brought  agunst  th 
others."  Even  though  the  joint  debtors  omitted  from  th 
first  suit  were  dormant  partners  whose  existence  was  unknowi 
to  the  creditor  when  he  obt^ned  judgmait,  the  principle  i 
none  the  less  apphcable." 

A  judgment  on  the  merits  in  favor  of  one  joint  obligor  is  a 
fatal  to  an  action  ag^nst  the  others  as  if  the  first  action  hac 
terminated  in  favor  of  the  plaintiff.^' 


Miata  v.  TVi-County  Natural  Gas  Co., 
259  Pa.  477,  103  Atl.  286,  286.  And 
one  of  two  joint  obligees  with  the  oon- 
seat  of  the  other  may  use  the  obligation 
SB  an  equitable  defence  in  an  action  by 
the  obligor  against  one  of  tbwi  alone. 
Ibid. 

II  King  c.  Hoat«,  13  M.  &  W.  494; 
Koklall  t>.  Hamilton,  4  A.  C.  S04; 
Mason  v.  Eldred,  6  Wall.  231,  IS  L.  Ed. 
783  (ovwruling  Sheehy  v.  Mande- 
Tille,  6  Cianch,  253,  3  L.  Ed.  391); 
United  States  r.  Ames,  99  U.  S.  35,  25 
I..  Ed.  295;  Trafton  v.  United  States, 
3  Stoiy,  646;  hndy  t>.  Reynolds,  13 
CaL  31;  Scarborough  t>.  Yarborough,  13 
Ga.  App.  792,  79  8.  E.  1131;  Wann  v. 
McNulty,  2  Gilm.  355,  43  Am.  Dec. 
68;  Moore  u.  Bogers,  19  111.  347;  Jan- 
sen  v.  Grimshaw,  125  III.  46S,  17  N.  E. 
850;  TrarellaB  Ins.  Co.  v.  Mayo,  170 
m.  498,  SOO,  48  N.  E.  917;  Fleming  v. 
Rom,  225  lU.  149,  80  N.  E.  92;  Crosby 
•.  Jeniloman,  37  Ind.  264;  lAwrenoe 
V.  Beecher,  116  Ind.  312,  19  N.  E.  143; 
Moale  t>.  Hollins,  11  G.  ft  J.  11,  33 
Am.  Dec.  684;  Ward  v.  Johnson,  13 
Man.  148;  Cowley  t>.  Patch,  120  Maag. 
137;  Davison  v.  Hsnnon,  66  Minn.  402, 


67  N.  W.  lOlS;  Coles  c  MoEe&na,  8( 
N.  J.  L.  48,  76  AU.  34;  Robertqan  v. 
Smith,  IS  Johns.  469,  9  Am.  Dec.  227; 
Candee  v.  Smith,  93  N.  Y.  349;  Ryck- 
man  s.  Manerud,  68  Or.  360,  136  Pao. 
826;  Smith  o.  Black,  9  Serg.  &  R.  142, 
11  Am.  Dec.  686;  McFarlane  v.  Kii^ 
206  Fa.  317,  65  AU.  986;  lAuer  v. 
Bandow,  48  Wis.  638,  4  N.  W.  774. 

Also  see  Hammond  o.  Scbofidd, 
[1891]  1  Q.  B.  463,  holding  that  where 
judgment  had  been  signed  by  consent 
against  the  defendant,  it  could  not  be 
set  aside,  even  with  his  assent,  in  order 
that  the  writ  mi^t  be  amended  by 
joining  another  defendant  who  had 
been  discovered  by  the  plaintiff  to 
have  oontracted  jointly  with  the  de- 
fendant. 

"KendaU  v.  Hamilt«m,  4  A.  O.  504; 
United  SUtee  v.  Ames,  99  U.  S.  36, 
26  L.  Ed.  296;  Moale  v.  Hollins,  11  Q. 
Se.  J.  11,  33  Am.  Dec.  684;  Smith 
Black,  9  S.  ft  R.  142,  11  Am.  Deo.  688. 
See  also  Ryckman  v.  Mano^d,  68 
Or.  350,  136  Pac.  826,  831.  But 
pare  Soott  r.  ColmeHuil,  7  J.  J.  Marsh. 
416. 

11  HiilUpa  t>.  Ward,  2  H.  ft  C.  717; 
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§  881.  Foreign  judgments  against  one  joint  obligor  do  not 
discha^e  the  otiiers. 

But  a  fore^  judgment  against  one  joint  debtor,  it  has 
been  held,  being  of  no  higher  nature  than  the  original  obliga- 
tion, does  not  merge  the  right  against  the  other  obligors;  '* 
and  generally  in  the  United  States  where  the  defendant  in 
the  subsequent  action  was  not  at  the  time  within  the  jurisdic- 
tion of  the  court  in  which  the  prior  judgment  was  rendered, 
the  subsequent  action  may  be  sustained.  In  such  a  case, 
for  reasons  of  necessity  and  justice  perhaps  rather  than  of 
logic,  the  prior  juc^^ment  is  held  to  be  no  bar.*' 


§  332.  Effect  of  merger,  satisfaction  or  security  upon  rights 
against  one  joint  or  j<Hnt  and  several  obligor. 

If  the  debt  for  which  a  joint,  joint  and  several  or  several 
obligor  is  bound  is  completely  satisfied,  the  creditor  can  have 
no  furtiier  right  gainst  anybody.  Since  there  was  but  one 
debt  though  seva^  persons  were  liable  to  pay  it,  after  the 
debt  has  been  paid  by  any  of  the  debtors,  it  is  necessarily 
extii^^uished  as  to  all." 

If  instead  of  payment  in  full,  the  creditor  has  received  an 
accord  and  satisfaction  from  a  joint,  joint  and  several  or 
several  debtor,  two  situations  are  conceivable.     It  is  possible 


Cowley  V.  Patch,  120  Mub.  137. 
See  Pierce  v.  Kearney,  6  HiU,  82. 

"  Dennett  v.  Chick,  2  Greenl.  191, 
11  Am.  Deo.  59;  Stone  t>.  Wainwright, 
147  Maaa.  201,  17  N.  B.  301;  Eastern 
Townshipe  Bank  v.  Beebe,  53  Vt.  177, 
38  Am.  Bep.  065.  A  judgment  in  one 
State,  however,  operates  as  a  bar  and  a 
meigo'  in  another,  as  to  all  debtors  of 
whom  the  first  court  had  jurisdic- 
tion. McGilvmy  v.  Avery,  30  Vt. 
538. 

»  Meniman  b.  Barker,  121  Ind.  74, 
22  N.  E.  092;  Dennett  i>.  Chick,  2  Me. 
Ifll,  11  Am.  Dec.  59;  Rand  v.  Nutter, 
66  Me.  339;  Odom  v.  Denny,  16  Gray, 
114  (sUtutory);  Wiley  v.  Holmea,  28 
Mo.  286,  75  Am.  Deo.  126;  Olcott  v. 
little,  8  N.  H.  259,  32  Am.  Dec.  357; 
Burt  ff.  Stevens,  22  N.  H.  229,  232; 


Yobo  V.  McOovera,  42  Oh.  St.  11; 
Eastern  Townships  Bank  e.  Beebe  & 
Co.,  S3  Vt.  177,  38  Am.  Bep.  666; 
Bradley  En^neoing  Co.  v.  Heybum, 
56  Wash.  628,  106  Pae.  170.  But  see 
ctmira  Fleming  tr.  Roes,  225  HI.  149, 
80  N.  E,  92. 

'*  Thus  a  payment  by  one  tort 
feasor  as  a  complete  satisfaction  for  a 
joint  tort  (for  which  the  liability  ia 
joint  and  several),  discharges  all. 
Cocke  p.  Jennor,  Hob.  66;  Matheaoa 
0.  CKane,  211  Mass.  91,  97  N.  E.  638, 
39  I^.  R.  A.  (N.  S.)  475;  Brewer  v. 
Casey,  196  Mass.  384, 388,  82  N.  E.  45; 
Himmelberger~Harrison  Lumbw  Co. 
V.  Dallas,  166  Mo.  App.  49,  146  S.  W. 
95;  Kropidlowaki  v.  Pfister  A  Vogtd 
Leather  Co.,  149  Wib.  421,  135  N.  W. 
839,  39  L.  R.  A.  (N.  S.)  509. 
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tikat  the  debtor's  performance  was  received  as  a  full  satisfac- 
tion for  the  creditor's  entire  claim;  in  which  event  any  right 
against  the  otiier  dthtoTQ  is  also  discharged.^"  Or  it  may 
be  that  the  performance  was  not  intended  as  a  satisfaction 
of  the  debt  itself,  but  merely  of  the  creditor's  r^t  ^ainist 
the  individual  debtor.  If  such  is  the  agreement,  the  cases  of 
joint  or  joint  and  several  debtors  must  be  distinguished  from 
that  of  several  debtors.  Where  there  is  merely  a  several 
liability,  the  creditor's  entire  claim  is  not  discharged,  and 
he  is  entitled  to  recover  any  balance  due  him  from  the  oihsr 
debtors,  provided  they  are  not  sureties." 

The  greatest  difficulty  in  determining  the  effect  of  a  dealing 
with  one  co-debtor  on  the  r^t  against  others  anses  where 
n^otiable  instruments  are  given  by  one  of  several  co-debtors. 
Under  tiie  rule  generally  prevailing,  a  negotiate  iastrmneait 
given  by  a  debtor  takes  effect  only  as  conditional  payment; 
that  is,  unless  the  negotiable  instrument  is  paid  at  maturity, 
the  original  obligation  is  not  discharged  or  merged."  But  it 
is  univrasally  agreed  that  the  parties  may  agree  that  a  n^o- 
tiable  inslrument  shall  operate  as  absolute  payment  as  soon  as 
it  is  given."  Accordingly  a  negotiable  instrument  given  by 
one  oo-debt(^,  though  given  for  the  debt  of  a  number  of  joint 
debtors,  will  not  operate  as  a  dischai^  of  the  joint  co-debtors 
on  their  original  obligation  tmless  ihs  negotiable  instrument 
was  taken  in  absolute  payment.^  If,  however,  a  n^otiable 
instrument  of  one  debtor  is  taken  in  absolute  payment,  even  of 
tiie  liability  of  one  joint  debtor  all  other  joint  obligors  are  dis- 
charged." The  mere  merger  of  the  creditor's  claim  against  one 
joint  and  severai  debtor  in  an  obligation  of  a  higher  nature  does 
not  destroy  the  creditor's  several  right  against  the  other 
co-debtors.  No  more  complete  merger  of  a  claim  can  be 
made  than  by  judgment,  and  a  creditor  of  joint  and  several 
debtors  is  entitled  to  obtain  judgment  separately  against 

•Oubbe  t>.   Pinoe,    1S6  Wis.  29,  «Ibid. 

14fi  N.  W.  207,  61  L.  R.  A.  (N.  8.)  »•  Proaaer  v.  EvMS,  (1895]  1  Q.  B. 

3SS;  and  see  cases  cited  in  i»«cediiig  108. 

note.  ^MoBle  i>.  Hollins,  11  GU.  &  J.  U, 

■■  See  CBsee  cited  ■ui>ra,  note,  24;  33  Am.  Dec.  6S4.    See  olao  Qrubbe  o. 

ako  v^ra,  i  339.  Pierce,  156  Wis,  29, 145  N.  W.  207,  SI 

'  See  infta,  {{  1922,  1923.  L.  R.  A.  (N.  S.)  368. 
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each  without  tikereby  affecting  his  right  of  recovery  gainst 
the  othere."  A  discharge  by  release  or  otherwise  than  by 
TOBTSsr,  of  one  joint  and  several  debtor,  however,  illogically 
is  held  to  discharge  the  others.*^  But  even  a  merger  of  the 
creditor's  claim  against  one  joint  debtor  where  there  is  no  sev- 
eral liability  destroys  the  creditor's  right  ^^ainst  the  others. 
The  claim  was  against  all  and  can  have  continued  existence 
only  as  a  claim  against  all.  Accordingly,  a  judgment  against 
one  destroys  the  right  gainst  the  others."  And  if  one  or 
more  of  a  number  of  joint  debtors  give  an  oWigation  intended 
as  satisfaction  simply  of  the  liability  of  those  who  ^ve  it, 
and  not  of  the  entire  joint  debt,  their  ordinal  indebtedness 
is  merged  in  the  new  sealed  instrument; "  and  dnce  the 
joint  indebtedness  is  one  and  indivisible,  the  other  joint 
debtors  cannot  be  liable  by  themselves  and,  therefore,  are 
discharged.**  If,  however,  the  obligation  of  one  of  the  joint 
obligors  is  given  merely  as  collateral  security,  there  is  no 
merger  and  all  the  joint  obligors  continue  liable  on  the  ori^nal 
joint  obligation.  Thus  if  the  individual  bond  of  a  joint  debtor 
expressly  state  that  it  is  to  satisfy  the  joint  debt  only  when 
paid  in  full,^  or  if  the  new  obligation  is  in  terms  merely  a 
guaranty  of  the  old,"  the  joint  indebtedness  is  not  discharged. 
But  whatever  merges  the  cause  of  action  against  one  joint 
obl^or,  merges  it  as  to  all.*^ 

§  338.  Release  of  one  joint  oblige  releases  aU. 

For  the  same  reason,  that  a  joint  duty  m  one  and  individble, 
it  is  also  true  that  a  release  given  to  one  or  more  joint  obligors 
diachai^es  the  others." 

"Seeir^,  {334.  ■•  Wallace  v.  Faiiman,  4  Watts,  378. 

"Ibid.  "Potter   v.    McCoy,   26    Pa.    458. 

"  See  vipra,   f  330.  ■•  Colee  i>.  McKenna,  80  N.  J.  L.  48, 

"  See  iitfro,  {  1922.  76  AU.  344. 

"  Sydam  v.  Cannon,  1  Houet.  (Del.)  "  Co.  Litt.  Vol.  U.  232  a;  lacy  v. 

431;  Settle  v.  DavidBoa,  7  Mo.  604;  Kinaston,  1  Lord  Bay.  688,  s.  c  12 

AvmU  V.  Loucka,  6  Barb.  19;  Baxter  Mod.   648;  Clayton  e.  Kynaston,   2 

p.  BeU,  19  Hun,  367  (reversed  in  86  Salk.  573;  lAcy  t>.  Kynastmi,  2  Salk. 

N.  Y.  195);  Bennett  e.  CadweU,  70  675;  Dean  v.  Newball,  8  T.  A.  168; 

Fa.   263,   260;   Jacobs  v.    McBee,   2  Bx  parU  Good,  5  Ch.  D.  40,  S7;  Dut^ 

MoMull.  (S.  Car.)  34a  See  also  United  v.  Mayeu,  [18B2]  1  Q.  B.  511,  513; 

States  V.  Amee,  99  U.  S.  36,  26  L.  Ed.  Johnaon  v.  Collins,  20  Ala.  436  (</.  Cbr- 

296.  roU  V.  QirUtt,  57  Ala.  579);  Wud  ». 
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But  as  a  matter  of  pure  common  law  in  every  case  alike,  a  re- 
lease of  one  of  the  debtorg,  whether  principal,  or  surety,  or 
partly  principal  and  partly  surety,  discharges  the  others.  Cer- 
tainly the  release  of  one  joint  co-surety  is  a  legal  discharge  of  the 
obl^ation  of  the  other  or  others;  **  and  an  exanunation  of  tl^e 
early  cases  discloses  no  inquiry  or  consid^^tion  of  possible 
suretyship  relations  which  the  joint  debtor  released  may  have 
borne  to  his  co-debtors.**  Other  appUcations  of  the  common- 
law  rule  that  all  joint  obligors  must  remain  bound  by  the  obU- 
gation,  or  l^e  obligation  as  to  all  will  be  discharged,  may  be 
pointed  out.  Thus  where  a  note  made  by  several  joint  mfUtere 
is  assigned  to  one  of  them,  the  obligation  of  one  being  gone  that 
of  all  of  the  others  is  likewise  destroyed.**  So  if  an  obligee 
makes  one  of  several  joint  obligors  his  executor,  the  obligation 
is  legally  discharged.*'  So  if  two  were  joint  obl^rs  in  a  bond 
to  an  unmarried  woman,  and  she  married  one  of  than,  and  he 
died,  even  after  his  death  ahe  had  no  right  of  action,  for  the 
debt  ceased  to  edst.*'  And  so  strict  was  the  rule  of  the  com- 
mon law,  that  formerly  if  the  seal  of  one  joint  obligor  were 
torn  off  by  accident,  or  eaten  off  by  rats,  this  operated  as  a 
discharge  of  all.*"  At  the  present  day,  as  such  accidental 
injury  to  the  obligation  would  not  release  the  obligor  whose 
seal  was  torn  off,"*  the  other  obligors  also  would  of  course  not 
be  discharged.  At  common  law,  if  the  holder  of  n^otiable 
pf^>er  fails  duly  to  notify  one  or  more  of  several  joint  indorsers 

"  Nicholson  e.  Revill,  4  A.  &  E.  675;  land  v.  MUeo  (Tex.),  24  S.  W.  1113. 

EvBOs  p.  Ktmridge,  2  Ksy  &  J.  174,  Supra,  S  308. 

183;  Kearaley  e.  Cole,  IB  M.  &  W.  128,  «  Y.  B.  21  Edw.  IV.  81  b;  a.  e.  foo. 

.    136;PrioeD.Barker,4E.  &B.760,  777;  Ab.  Exeoutora,  pi.  US;  Cheetham  «. 

Ward  f .  Nat.  Bank,  8  App.  Cos.  755,  Ward,  1  B.  ^t  P.  630.   These  were  caaes 

764;  Mercantile  Bank  v.  Taylor,  [1893]  of  joint  and  aeveral  liability,  but  thdr 

A.C.317;PeopIeii.BuBter,  11  Cal.216;  authority  is  not  len  strong  on  this 

Spencer  v.  Houston,  68  Cal.  82,  8  Fac.  account.    The  effect  is  the  same  wheio 

679;  Deering  v.  Moore,  86  Me.  181,  an  obligee  made   his  obligor  one  of 

29  Atl.  968;  Lower  v.  Buchanan  Bank,  sereral  executon.    Freakley  tr.  Fox,  O 

78  Mo.   67,   69.    But  see  infra,    n.  B.  ic  C.  130. 

83.  •  Y.  B.  21  Hy.  VII.  30. 

"  See  casM  cited  mtpra,  n.  39.  "  See  Bayly  e.  Garford,  March,  125 ; 

«  Qordon  v.   Wanaey,   21   Cal.   77  Seatan  i>.  Henson,  2  Show.  28;  Nioh<^ 

(joint  and  Bereral);  Snell  v.  Davis,  149  v.  Haywood,  Dyer,  59  a;  Mich^ls  t>, 

HI.  App.  391  (joint  and  Beveral);  Knee-  Stockworth,   Owen,   8. 
»  See  ir^ra,    {  1892. 
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of  the  diahonor  of  the  pBipee  by  the  party  primarily  liable,  even 
tiiose  joint  indoraers  who  were  duly  notified  are  dlBcharged/^ 
unless  the  joint  indoraers  were  partners,  or  one  in  fact  was 
authorized  to  receive  notice  for  the  others,  in  which  cases  notice 
to  one  operated  as  notice  to  all.**  Under  the  Negotiable  In- 
struments Law,  however,  it  has  been  held  in  Kentucky  that 
only  those  joint  indoraers  not  duly  notified  are  discharged.** 
But  there  seems  to  be  nothing  in  the  statute  to  require  this 
result.  The  indorsers  are  indeed  by  the  statute  made  to  assume 
a  joint  and  several  liability,  but  the  discharge  of  a  joint  and 
several  obligor  dischai^ee  his  co-obligora,  according  to  the 
jMrevailing  view.** 

It  has  already  been  pointed  out  ^*  as  an  exertion  that  a  dis- 
chai^  in  bankruptcy  of  one  joint  obligor  does  not  dischai^ 
the  rest  because  the  statute  ia  regarded  as  giving  a  personal  priv- 
il^e  to  the  bankrupt  rather  than  totally  destroying  the  debt. 
An  esqiress  provision  in  the  National  Bankruptcy  Law  makes 
perfectly  clear,  however  ihe  ineffectiveness  of  such  a  discharge 
as  far  as  co^lebtora  are  concerned."  This  section  of  the  act 
also  prevents  the  discharge  of  a  co-debtor  who  is  a  surety  be- 
cause of  the  dischai^  of  the  principal  debtor,  whether  the  co- 

*•  Bowie  S.Hume,  13  App.D.C.28S,  "People's  BankV  :^eech,  28  Md. 

315;  State  Bank  e.  Slaughter,  7  Blackf.  S21,  90  Am.   Dec.    IIB;    Daboey  e>. 

133;  People's  Bank  v.  Keech,  20  Md.  Stidger,  12  Miae.  749;  Fourth  National 

S21,  go  Am.  Dec.  118;  Northrop  v.  Bank  o.  Altheimer,   91   Mo.    190,   3 

Chambers,  90  Mo.  App.  61;  Hubbard  S.  W.  858;  Barber  v.  Van  Horn,  54 

V.  MstthewB,  54  N.  Y.  43,  50,  13  Am.  Kan.  33,  36  Fac.  1070;  Hays  u.  Citi- 

Bep.  562.    In  Jarnagua  v.  Stratton,  95  Eens'  Sav.  Bank,  101  Ky.  201,  40  S.  W. 

Tenn.  «1B,  32  S.  W.  625,  ?0  L.  R.  A.  573. 

496,  the  court  reached  a  oootrary  re-         "  Williama  v.  PaiDtBviUe  Nat.  Bank, 

suit,  relying  an  a  statute  making  all  143  Ey.  781,  137  S.  W.  535;  Dobmy 

joint    obligations   joint   and   several;  t>.  :t^t  Nat.  Bank,  170  Ky.  810,  186 

but  the  discharge  of  a  joint  and  sev-  S.  W.  937. 

end  obligor  discharges  his  co-obligora.  **  See  infra,  {  334,  and  nipni,  n. 

See  infra,  i  334.    In  other  caaee  it  was  61. 
rafficdoit  to  meet  the  issue  presented         "  See  «upra,    i  329. 
for  the  court  to  hold  that  notice  to  one         "Sec.    16,    "Co-Debtors  of  Bank- 

joint  obligor  who  is  not  a  partner  does  rupts. — a.  The  liabiUty  of  a  person  who 

not  charge  the  others.    Miso'  v.  Tn>-  is  co-debtor  with,  or  guarantor  or  in 

vinger's  Exc'e,  7  Ohio  St.  281 ;  Sayre  v.  any  manner  a  surety  for,  a  bankrupt 

Frick,  7  Watts  A  S.  383,  62  Am.  Dec.  shall  not  be  altered  by  the  discharge 

249;  Bank  of  United  States  t>.  Beime;  of  such  bankrupt." 
1  Gntt.  234,  266,. 42  Am.  Dec.  561. 
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debtors  were  liable  jointly,  jointly  and  aeverally,  or  merely 
severally." 

§  S33a.  Discharge  by  other  means  tiian  a  technical  release. 

It  is  often  said  that  nothing  but  a  techinal  release  und^ 
seal  of  a  joint  debtor  dischaiges  the  obligation  of  the  other 
joint  debtors.^  Such  statements,  however,  necessarily  involve 
the  assumption  that  nothing  but  a  release  under  seal  can  oper- 
ate as  a  legal  dlBcharge  of  the  ordinal  obligation.  This  assump- 
tion was  true  at  common  law  if  that  obligation  was  itself  a  con- 
tract under  seal  for  the  payment  of  money,  or  was  a  contract 
imder  seal  for  the  performance  of  any  other  act  than  the  pay- 
ment of  money  provided  the  time  for  performance  had  not  yet 
come;  "  and  it  is  in  regard  to  such  sealed  instruments  that  the 
statement  was  originally  applicable  that  nothing  but  a  techni- 
cal release  under  seal  of  a  joint  debtor  would  discharge  the 
others."* 

At  the  present  time  when  in  most  jurisdictions  the  effect  of 
seals  has  been  largely  or  wholly  aboli^ed  by  statute,  and  when 
even  in  other  jurisdictions  an  accord  and  satisfaction  may  gen- 
erally be  pleaded  at  law  as  a  bar  to  all  kinds  of  sealed  con- 
tracts,** it  may  be  doubted  whether  many  courts  could  fairly 
save  the  liabihty  of  a  joint  debtor  even  on  a  sealed  contract 
where  his  co-debtor  had  been  discharged  by  parol  on  sufficient 
consideration,  though  the  sealed  contract  was  for  the  payment 
of  money,  or  the  parol  discharge  was  made  before  breach  of  the 
contract,  unless  as  part  of  the  agreement  an  intention  was  mani- 
fested to  reserve  the  creditor's  rights  against  the  co-debtor. 

"  See  Wdf  v.  Stix,  99  U.  S.  1,  26  Harria,  124  Man.  206;  Berry  f.  Gillis, 
L.  Ed.  309;  KUpatein  v.  AUen  Milea      17  N.  H.  9,  13,  43  Am.  Dec.  684;  De- 


Zeng  V.  Bailey,  9  Wend.  336;  Line  e 
Nelson,  38  N.  J.  L.  358,  360;  Morgan  t>. 
Smith,  70  N.  Y.  537,  543;  Burke  v. 
Nobd,  48  Pa.  168;  BIoob  ir.  Pljmale, 
~    Va.  393,   406,    100  Am.    Dec 


1  C.  C.  A.  229; 
Catpenter  v.  Turrell,  100  Maaa.  450; 
Commercial  Bank  v.  Vamum,  176  Mo. 
App.  78,  162  S.  W.  1080;  Knapp  v. 
Anderson,  71  N.  Y.  466.  3  V 

»■  Hartley  v.  Manton,  5  Q.  B.  247;      752. 
Bx  parte  Good,  5  Ch.  D.  46;  Browning  "  See  infra,   {  1849. 

».  Grady,  10  Ala.  999;  Evans  v.  Ceu^y,      '  "  See  Webb  r.  Hewitt,  3  Kay  &  J. 
29  Ala.  99;  McAUeater  u.  Sprague,  34      438,  443;  i&  E.  W.  A.,  [1901]  2  K.  B. 
Me.  296;  Shaw  v.  Pratt,  22  Pick.  305,      6^. 
308;  Gold  Medal  Sewing  Mach.  Co.  r.         "  Infra,  i  18^. 
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However  this  may  be,  if  a  joint  contract  ia  not  of  the  sort  just 
alluded  to,  any  ^reement  for  good  consideration  with  one  of 
the  joint  debtors  will  operate  eveywhere,  if  so  intended,  as  an 
immediate  cancellation  at  law  of  his  liability,*^  and  therefore 
should  have  tbe  same  effect  as  a  release  under  seal  in  discharg- 
ing the  other  joint  debtOTS.  Undoubtedly  a  mere  agreement  to 
forbear  or  an  unexecuted  accord  would  not  have  this  effect;  but 
anything  which  legally  destroys  the  claim  against  one  joint 
debtor  will  operate  as  a  bar  agunst  the  others.'^  This  has  been 
so  held  in  regard  to  an  accord  and  satisfaction;  '^  and  similarly 
where  a  statute  provided  that  proof  by  a  creditor  under  a  gen- 
eral assignment  should  bar  him  from  any  subsequent  action 
against  the  ass^or,  a  creditor  who  proved  his  claim  against 
one  joint  debtor  who  had  made  such  an  asdgnment  was  held 
thereby  to  dischai^  the  others."  There  is,  however,  this  im- 
port^it  difference  betwe^i  a  discharge  by  formal  writing  and 
by  parol.  In  the  former  case  the  parol  evidence  rule  precludes, 
proof  of  an  unexpressed  intent  to  reserve  the  creditor's  rights 
agfunst  co-debtors,  while  in  the  latter  case  it  does  not." 

§  334.  Release  or  discharge  of  one  joint  and  several  debtor 
releases  all. 

Not  only  are  all  joint  debtors  discharged  by  a  release  of  one  of 
them,  but  the  same  rule  is  applicable  to  joint  and  several  debt- 
ors. The  joint  as  well  as  the  several  liability  of  all  the  debtors 
is  discharged.    This  was  early  decided."   It  is  less  easy  to  find 

••  Ififra,  i  1838.  "  Mimyan  i>.  French,  60  N.  J.  L. 

•*  Connecticut  F.  Ida.  Co.  v.  OIcd-  12,  36  Atl.  771. 

dorfF,  73  Fed.  8S,  Ift  C.  C.  A.  379;  ••  See  infra,  {  338. 

Dwy  V.  Connecticut  Co.,  89  Conn.  "  Cocke  v.  Jennor,  Hob.  66,  pi.  69 

7^  92  Atl.  883,  L.  R.  A.  1915  E.  800;  (1724);  H&mmon  v.  Roll,  March,  302 

Pimon  tr.  Berry  (N.  J.  Eq.),  97  Ati.  (1642);  Windham's  Case,  5  Coke,  7 

276.  (1489).    See  alBo  Co.  Litt.  232o;  Cliy- 

"JnreE.  W.A.,  I190112K.B.  642;  ton  v.   Kynaaton,   2  Solk.   573,    574 

Dwy  V.  Connectiout  Co.,  89  Conn.  74,  (1699). 

02  Atl.  883,  L.  R.  A.  1915  E.  800;  The  modem  rule  is  the  same.     In 

Foi  0.  Hudson's  Ex.,  150  Ky.  115,  150  re  E.  W.  A,,  [1901]  2  K.  B.  642;  United 

8.  W.  49;  Matheeon  v.  O'Kane,  211  States    v.    Thompson,    Gilp.    (U.    S.) 

Man.  91,  94,  97  N.  E.  638,  30  L.  R.  A.  614;    Gamett    v.    Maoon,    2    Brock. 

(N.  S.)  475.    See  also  Peterson  v.  Wg-  (U.  S.)  185,  220;  Fettigrew  Machine 

giiH,  230  I^  631,  79  Atl.  767  (tort).  Co.  v.  Harmon,  45  Ailc.  290;  Hoch< 
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a  technically  satisfactory  reason  for  the  rule  in  case  of  joint  and 
several  debtors  than  in  case  of  joint  debtors  where  there  is  no 
several  obligation.  The  reason  given  in  the  early  cases  is  that  a 
release  is  as  complete  a  satisfaction  in  law  as  performance.  This 
reason  seems  somewhat  artificial,  and  if  followed  to  its  logical 
consequences  would  lead  to  the  dischai^  of  one  several  debtor, 
when  another  was  released,  even  thou^  no  suretyship  relation 
existed  between  the  two.  To  the  modem  mind  a  release  of  one 
debtor  is  not  necessarily  a  release  or  satisfaction  of  the  debt 
itself.  PerhaiM  the  early  conception  of  a  release  as  a  convey- 
ance or  grant  of  an  indebtedness  as  if  that  were  tangible  prop- 
erty may  explain  why  three  or  four  centuries  ago  it  might  seem 
to  have  the  effect  of  satisfaction.*^  It  may  be  admitted  that  a 
release  of  a  joint  and  several  debtor  is  properly  to  be  construed 
as  a  release  not  only  of  his  several  liabihty  but  also  of  his  joint 
liability,  but  even  so,  except  on  the  supposition  that  the  debt  it- 
self has  been  granted  away,  it  is  not  easy  to  see  why  the  several 
liabiUty  of  the  debtors  not  rdeased  should  be  extinguished. 
The  correctness  of  the  early  rule,  however,  does  not  seem  to 
have  been  seriously  questioned.**  Where  one  joint  and  several 
obligor  is  dischai^ed  by  operation  of  law,  as  by  becoming  ex- 
ecutor of  the  obligee,™  or  holder  of  the  obligation,^^  the  result 
is  the  same — the  whole  obligation  is  discharged.  A  statute 
making  all  joint  obligations  in  legal  effect  joint  and  several, 
therefore,  can  have  no  effect  on  the  rule.'*    That  the  discharge 

mark  v.  BJchler,  16  Colo.  263,  26  Fac.  two  joint  debtors  baa  the  effect  (A  re- 

818;  Dwy  v.  Cooneaticut  Co.,  89  Conn,  leasing  the  others."    In  re  E.  W.  A., 

74,  92  AU.  883,  L.  R.  A.  1916  E.  800  [1901]  2  K.  B.  642,  648.    The  opposite 

(tort);  Louisville  &c.  R.  Co.  v.  Allen,  rule    was   suggested    in    Gillespie    c. 

67  Fla,  2S7,  65  So.  8  (tort);  Bonney  v.  Riggs,  229  Fed.  760,  in  regard  to  the 

Bonney,  29  la.  448;  Bradford  v.  Pies-  sureties  on  a  probate  bond.    The  case 

cott,  85  Me.  482,  486,  27  AU.  461;  was  revoked  on  another  ground  in 

American  Bank  v.  DooUttle,  14  Pick.  Riggs  p.  Gillespie,  241  Fed.  311,  154 

123;  Frink  v.  Green,  5  Barb.  (N.  Y.)  C.  C.  A.  191. 

456;  Crawford  v.  Roberta,  8  Or.  324.  "Y.  B.  21  Edw.  IV.  81  b;  s.  o.  Brt». 

Maokmer  ti.  McCabe,  86  Vt.  303,  86  Abr.  Executors,  pi.  118;  Doreheater  v. 

AU.  113  (tort),  Webb,  W.  Jones,  34S  C3d  rwolution); 

••  See  Professor  Ames  in  9  Harv.  L.  Cheetham     v.     Ward,    I    B.    &    P. 

Rev.  56;  tr^a,  {$  1310,  1820.  630. 

"" It  ia  too  late  now  to  question  the  "Gordon  v.  Wansey,  21   Cal.  77; 

law— that    where    the    obligation    is  Snell  v.  Davis,  149  HI.  App.  391. 

joint  and  aevaral,  the  release  of  one  of  "  There  is  such  a  statute  in  Ark- 
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in  baokruptcy  of  one  obl^or  does  not  have  this  effect  has  been 
^own  in  a  previous  section.'*  Where  the  several  covenants 
are  not  for  the  same  perfonnauce  as  the  joint  covenant,  it  is 
obTiouB  that  the  principle  is  inapplicable,  and  a  release  of  one 
obligor  from  hia  obligations  will  not  discharge  the  oth^s  from 
their  liability  on  their  several  obligations.'* 

§  33fi.  Equitable  relief  from  discha^e  of  <Hie  joint  debtor  by 
release  of  another. 

As  the  rule  discharging  all  joint  debtors,  whether  also  sever- 
ally liable  or  not,  if  one  of  them  is  released,  is  a  technical  rule 
which  midoubtedly  more  often  than  not  violates  the  intention 
of  the  parties  to  the  release,  it  mi^t  be  thought  that  equity 
would  give  relief  from  the  application  of  the  rule  where  it 
worked  injustice  and  violated  the  intention  of  the  parties.  In 
support  of  such  a  contention  might  be  cited  the  practice  of 
American  courts  of  equity  in  giving  relief  in  certain  instances 
against  the  technical  rule  that  a  deceased  joint  debtor's  estate 
is  freed  from  liability  to  the  creditor."  There  can  be  no  doubt 
Uiat  a  just  result  would  be  reached  if  courts  having  equitable 
powers  assumed  that  a  release  of  a  joint  or  of  a  joint  and  several 
debtor,  was  intended  by  the  parties  as  a  release  merely  of  that 
debtor  with  a  reservation  of  rights  against  the  others.  Even 
if  such  a  construction  were  adopted  the  creditor's  rights  against 
the  other  co-debtors  would  not  in  every  case  be  reserved  for 
the  question  is  affected  not  simply  by  the  technical  rule  of 
tJie  common  law,  but  also  by  the  rule  which  courts  of  equity 
have  established  for  the  protection  of  sureties  that  any  dis- 
charge or  binding  agreement  to  forbear  proceedings  against  a 
principal  debtor  discharges  a  surety  since  otherwise  the  burden 
which  be  had  assumed  might  be  increased  or  varied.'*  But  un- 
less the  release  is  voidable  for  fraud  "  or  other  cause,  it  is  clear 
Uiat  English  courts  of  equity,  at  least,  do  not  now  give,  and 
never  have  pven,  relief  from  the  effect  of  a  release  of  one  joint 

biwm;  yet  the  ideax  of  one  joint  ob-         "  Krbel  v.  Krbel,  84  Neb.  100,  120 
ligor    was    hdd    to    discharge    ftll    in      N.  W.  935. 
Tuuxed  V.  tint  Nat.  Bank,  124  Ark.         "  Se«  infra.  S  344. 
164,  160,  187  8.  W.  160.  "  See  infra,  5  339. 

"Supra,   {33D.  "RiggB  V.  GiUeepie,  241  Fed.  311, 

154  C.  C.  A.  191. 
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or  joint  and  several  debtto'.  Lord  Hardwicke  said:  "There  is 
DO  doubt  but  a  release  to  one  joint  obligor  is  a  release  in  equity 
to  both  as  well  as  at  law";™  and  more  recently  it  has  been 
held  that  an  accord  and  satisfaction  with  one  joint  and  several 
debtor  precludes  proc^  of  the  claim  in  bankruptcy  against  an- 
other,'^ though  equitable  rights  have  always  been  recognized 
in  bankruptcy  iwoceedings,  and  though  the  English  Judicature 
Act  adopts  for  all  cases  the  rule  of  equity  where  that  differs 
from  the  rule  at  law.  This  failure  of  equity  to  relieve  from  the 
effect  of  a  release  finds  analogy  in  the  failure  of  equity  to  re- 
lieve from  the  I^al  effect  of  a  judgment  agfui^t  one  or  more 
joint  debtors  in  merging  the  debt  and  thereby  precluding  any 
action  against  other  debtors.^ 

In  the  case  of  joint  debtors,  or  of  joint  and  several  debtors, 
there  is  always  some  relation  of  principal  and  surety  between 
the  parties.  One  or  more  of  the  obligors  may  have  ent«^  into 
the  obligation  merely  to  accommodate  one  or  more  of  the 
others.  In  such  a  case  there  is  an  tmcompllcated  relation  of 
principal  and  surety.  But  even  where  all  the  debtors  are  in- 
terested in  the  debt,  each  is  to  some  extoit  a  principal  debtor, 
but  also  each  is  acting  as  surety  for  the  others  to  the  extent 
that  the  equitable  duty  to  pay  belongs  to  them.*'  Accordingly 
a  court  of  equity  could  not  properly  wholly  reUeve  against  the 
rule  that  a  release  of  one  joint  or  joint  several  debtor  discharges 
the  othera,  except  where  the  debtor  released  was  merely  a 
surety.  In  such  a  case  a  few  decisions  hold  the  principal  still 
liable.^'  Where  the  joint  debtors  as  between  one  another  are 
hable  equally  or  in  other  proportions  for  the  debt,  equity 
should  not  allow  a  release  of  one  to  reUeve  the  others  from 
liabiUty  except  to  the  extent  of  the  share  of  the  debtor  le. 
leased.  As  to  this  share  the  other  debtors  were  merely  sure- 
ties.   This  result  has  been  reached  in  several  cases  where  the 

"  Bower  V.  Swadlin,  1  Atk.  294.  of  the  individual  partnera  would  be  as 

"  /n  w  E.  W.  A.,  [1901]  2  K.  B.  642.  Buretics  for  the  firm. 

"KendaU  v.  Hsmilton,  4  App.  Gas.  "CarroU  «.   Corbitt,  57  Ala.  fi79; 

489.  Bridges  d.  Phillips,  17  Tex.  128;  Mc- 

»'  In  the  case  of  pwtnewhip  obliga-  Bhenny  v.  Blum,  68  Tet.  197,  4  8.  W. 

tioDs,  if  the  partnership  is  regarded  as  367.    See  also  Burke  c  Noble,  48  Pa. 

an  entity,  the  direct  obligation  would  St.  168. 
be  that  of  the  firm  and  the  obligation 
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joint  debtore  were  co-Bureties."  No  reason  for  a  different  rule 
is  apparent  where  the  joint  debtors  are  principals,  for  such  co- 
debtors  like  co-suretjes  are,  as  between  one  another,  principals 
as  to  a  portion  of  the  debt  and  sureties  ae  to  the  rest.^  No 
decisions  have  been  found,  however,  which  apply  the  principle 
suggested  upon  this  point,  but  it  has  been  adopted  by  statute 
m  some  States.'^ 

§  330.  Statutory  changes. 

In  most  of  the  United  States  statutes  have  somewhat 
changed  the  commcm  law  in  r^;ard  to  joint  obligations.  These 
statutes  are,  however,  not  imiform  in  character.  They  are 
aimed  chiefly  against  the  rule  reqiiiring  the  joinder  of  all  joint 
debtors,  that  declaring  a  joint  obligation  discharged  by  either 
a  judgment  or  release  of  a  joint  debtor,  and  that  providing 
that  on  the  death  of  a  joint  obligor  his  estate  is  freed  from 
liability  to  the  creditor.  Less  (tften  is  any  chai^  made  in 
the  rights  of  joint  obligees,  and  it  will  be  noticed  that  a 
common  provision  in  these  statutes  that  the  liability  of 
joint  debtors  shall  be  jmnt^d  several  does  not  affect  the 
rule  that  the  geleaae  of  one  discharges  all.^  A  brief  summary 
of  the  more  important  statutory  enactments  on  the  subject 
foUows:"° 

In  Alabama  "  one  or  more  joint  debtors  may  be  sued  in 
equity  without  joining  others.  Joint  contractors  are  bound 
jointly  and  severally. 

In  Arizona  *•  joint  contractors  are  boimd  jointly  and  seve> 
ally,  and  judgment  against  one  is  no  bar  to  suit  against  the 
others.  Release  of  one  is  also  no  bar;  but  the  court  may  order 
a  phuntiff  to  bring  in  as  defendants  all  tiiat  are  jcnntly  inter- 


■*  Oonkm  v.  Moore,  44  Ark.  3W,  51  ■*  See  in  the  next  section  statutes  <A 

Am.  Rep.  606;  Smith  d.  State,  46  Md.  Col,  Minn.,  Miss.,  Mont.,  Ner.,  Utah, 

617;  State  v.  Mataon,  44  Mo.  306;  Vt.,  Va.  and  Wis. 

Schock   s.    Miller,    10    Pa.    St.    401;  «*  See  npro,  S  334. 

Massey  ».  Brown,  4  S.  C.  8£.    See  also  «°See  also  Scca.  17(7),  6S,  78of  the 

Morgan  v.  Smith,  70  N.  Y.  537.    But  Uniform  Neg.  Inst.  Iaw,  in/ra,  H  1143, 

see   Draper  «.  Weld,    13   Grajr,  680,  1163,  1167. 

and  cases  cited  tupra,  n.  44.  "  Code  (1907),  H  3080,  5384. 

•<  See  mfra,  {340.  "  Civ.  Code  (1913),  par.  561. 
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Iq  Akkansas  "  joint  obligations  are  made  joint  and  several, 
and  survivorship  is  abolished. 

In  Califobnia,*"  where  all  promisors  receive  some  benefit, 
their  promise  is  presumed  to  be  joint  and  several,  and  so  it  is 
where  the  prtmuse  is  in  the  singular  but  is  signed  by  more  than 
one.  Except  in  the  above  cases  the  promise  is  presumed  to  be 
joint.  Contribution  is  provided  for  and  fidl  performance  by 
one  joint  obligor  discharges  the  obligation  as  does  performance 
to  one  joint  obligee.  A  release  of  a  joint  obligor  does  not  dis- 
ctuu^  oth«?  imlees  they  are  mere  guarantors.  It  will  be 
noticed  that  the  presumption  of  joint  and  several  liability 
from  the  receipt  of  8e[«rate  benefits  by  the  promisors  is  con- 
trary to  the  common-law  rule. 

In  CoLOBADo,"  joint  obligations  are  made  joint  and  several. 
A  release  of  one  joint  debtor  does  not  dischai^  others  except 
to  the  extent  of  the  fuU  proportionate  share  of  the  one  released. 

In  the  District  op  Colombia,**  all  contracts  entered  into 
by  two  or  more  are  joint  and  several.  Survivorship  is  abolished 
and  judgment  is  no  mei^er  as  to  those  who  are  not  parties  to 
the  suit. 

In  Delawarb  "  oblations  of  two  or  more  are  made  joint 
and  several  imless  otherwise  expressed. 

In  FiiOBmA  '*  a  promise  in  the  singular  signed  by  several 
is  joint  and  several. 

In  Illinois,*'  all  joint  obligalionB  are  made  joint  and  several. 

By  the  statutes  of  Indean  Terbitobt,**  survivorship  is  abol- 
ished and  joint  obligations  are  made  joint  and  several. 

In  Indiaita  ^  a  joint  obligee  who  refuses  to  join  as  plainlaff 
may  be  joined  as  defendant.  Judgment  t^ainst  one  joint 
debtor  Is  no  bar  against  others  who  are  not  summoned  and  did 
not  appear.  On  the  death  of  a  joint  obligor,  the  obligation  is 
treated  as  joint  and  several. 

In  Iowa,**  action  may  be  brought  t^ainst  any  joint  debtors, 

••  Kirby  tmd  Caatle's  Dig.  (1916),  *•  Rev.  Code  (ISIS),  {  2828. 

St  5147-6140.  *'Gomp.  Laws  (1014),  {{2961-7. 

"  Civ.   Code,   {{  1430,   1432,    1474,  "  Rbt.  Stat.  (1917).  c.  76,  {  3. 

1475,  1543, 1060, 1660.  "Stat.  (1890),  SE2678,  2680. 

•I  Mills'  Annot.  Sut.  (1912),  {{  4165-  o  Bxaoa  Annot.  Stata.,  {{  270,  326, 

4167.  2830. 

"  Code  (1911),  Ei  1206-1207.  "  Code  (1897),  {  3466. 
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or  aU  joint  debtors.  If  any  die  the  action  may  be  brought 
against  any  or  all  the  survivors,  together  with  any  or  all  the 
personal  representatives  of  the  deceased.  Judgment  against 
one  joint  debtor  is  no  bar  to  actions  against  others. 

In  Kansas,"  a  joint  debtor  may  compromise  his  liability 
and  others  ttHI  not  be  discharged. 

In  Lottisuna  '  joint  obligations  and  several  obligations,  and 
obligations  in  solido  are  d^ined,  but  these  terms  have  no 
common-law  meanings. 

In  Mabtland  ^  representatives  of  persons  jointly  bound  are 
bound  severally.  Judgment  against  one  or  more  joint  debtors 
does  not  discharge  others  who  are  not  bound  by  the  jui^ment. 

In  Massachusetts  '  representatives  of  a  joint  debtor  who 
dies  are  bound  severally.  If  an  action  is  not  prosecuted  gainst 
all  joint  defendants  because  of  the  absence  of  some  from  the 
Commonwealth,  or  for  any  other  sufficient  cause,  judgment 
against  some  is  no  bar  to  jui^ment  against  others. 

In  Michigan  *  the  statute  is  like  that  of  Kansas. 

In  Minnesota  '  joint  obligations  are  made  joint  and  several. 
The  discharge  of  one  joint  debtor  operates  as  payment  of  his 
share  of  the  debt  according  to  the  number  of  the  debtors  aside 
from  sureti^. 

In  Mississippi  *  discharge  of  one  joint  debtor  does  not  dis- 
chatge  others,  but  if  the  debtor  discharged  haS  paid  more  than 
his  ratable  share,  the  whole  payment  will  be  credited  on  the 
debt.  If  he  has  paid  less  than  his  ratable  share,  then  that 
whole  share  shall  be  credited.  A  creditor  may  sue  one  or  more 
joint  debtors  and  judgment  against  one  does  not  discharge 
the  other. 

In  MissoTJTU  ^  joint  obligations  are  made  joint  and  several. 
A  joint  debt  survives  against  representatives  of  a  deceased 
debtor  as  well  as  ag^nst  the  survivors,  and  a  joint  debt  may 
be  enforced  by  action  against  any  one  or  more  of  the  debtors. 

In  Montana  '  a  release  of  one  joint  debtor  does  not  extin- 

■•  Geo.  Stat.  (1915),  |i  6786-6790.  •  Gen.  SUt.  (1913),  §S  7916,  7917. 

■  Code  Si  2077  ri  teg.  •  Code  (1917),  SS  2169,  2170. 

'Code  (1911),  Art.  L,  IS  1,10.  'Rev.  Stat.   (1909),  J!  2769,  2772. 

•Rev.  I*WB  (1902),  c.  141,  jS,  c.  'Rev.  Codes  (1907),  i!4964,  5048, 

170,  jU-  6049,  7135,  7136. 
•Comp.  LawB  (1916),  {14585,  etc. 
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guish  the  obligation  of  any  of  the  others;  but  a  discharge  of 
one  amounts  to  payment  of  the  proportionate  interest  of  the 
debtor  discharged.  Where  all  the  promisors  receive  some  ben- 
efit their  promise  is  presumed  to  be  joint  and  several.  This 
provision  is  idoitical  with  that  in  California  Civil  Code,  §  1659 
and  is  commented  on  it  in  that  connection.  A  promise  in  the 
singular  signed  by  several  creates  a  joint  and  several  ob- 
ligation. 

In  NEBRASKA '  on  the  death  of  one  joint  debtor  his  estate 
is  severally  liable. 

Id  Nevada  '"  a  release  of  one  joint  debtor  discharges  only  the 
released  debtor's  portion  of  the  debt  estimated  upon  the  niun- 
ber  of  such  debtors. 

In  New  Jerset  "  joint  debtors  are  liable  severally  and  on 
the  death  of  one  joint  debtor  his  representatives  are  bound. 

In  New  Yobe  ^'  a  creditor  may  compromise  in  writii^^  with 
one  joint  debtor,  and  that  debtor  only  will  be  discharged;  but 
other  joint  debtors  will  have  the  same  defences  they  would 
have  had  if  one  had  not  been  dischai^ed,  and  the  ri^t  of  con- 
tribution JB  not  impaired.  When  one  or  more  partners  have 
not  been  joined  in  an  action  against  other  partners  against 
whom  judgment  is  rendered  those  not  joined  may  be  sued  if 
the  judgment  is  not  satisfied. 

In  North  Dakota  "  a  similar  provision  is  made  in  re^;ard  to 
partners  not  joined  in  an  action,  and  it  is  also  more  broadly 
provided  that  if  ju^;ment  goes  against  one  or  more  joint 
debtors,  others  not  joined  may  be  summoned  into  court  to 
show  cause  why  they  should  not  be  bound  by  the  judgment. 

Id  Ohio  "  there  is  the  same  provision  as  in  Kansas,  and  it 
is  also  provided  that  the  estate  of  a  deceased  joint  debtor  shall 
be  Uable. 

In  Pennsylvania  "  judgment  against  one  or  more  joint 
debtors  is  no  bar  to  an  action  against  others. 

In  Ehodb  Island,"  judgment  without  complete  satisfaction 

*  Rev.  Stat.  (1913),  S  1424.  "Page   aod    Adams   Code   (1912), 

"Rev.  LawB  (1912),  §5846.  5S8079-80S4,  10733. 
"Ckunp.  Stat.  (1011),  p.  3777.  »  Purdon's  Dig.  (13th  ed.),  pp.  2039, 

"  Debtor  and  Creditor  Law,  H  230-  2040. 
233,  Code  Civ.  Proc.,  S  1946.  "  Gen.  Laws,  (1909),  c.  283,  S  18. 

"  Comp.  Laws  (1913),  H  7435,  7850. 
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against  part  of  the  defendants  in  an  action  is  no  bar  to  future 
action  against  such  defendants  against  whom  the  wht  in  the 
original  action  was  not  served.  It  will  be  noticed  that  this  pro- 
vision does  not  cover  a  case  where  some  joint  debtors  were 
omitted  altogether  as  defendants  in  the  firat  suit.  The  estate 
of  a  deceased  joint  contractor  is  liable  as  if  the  contract  had 
been  several. 

In  South  Cakolina,  "  as  in  New  York,  a  compromise  in  writ- 
ing with  one  joint  debtor  may  be  made,  and  he  only  will  be 
discharged.  Others  may  be  sued,  but  wUl  have  the  same  de- 
dences  they  would  have  had  had  not  one  been  dischai^^,  and 
their  right  of  contribution  is  not  impaired. 

In  South  Dakota  '^  obligations  and  rights  are  presumed  to 
be  joint.  This  presumption  in  case  of  a  right  can  be  overcome 
only  by  express  words.  Where  all  who  unite  in  a  promise  re- 
ceive a  benefit,  their  obligations  are  presumed  to  be  joint  and 
several.  It  will  be  observed  that  these  provisions  directly 
reverse  the  rule  of  the  common  law  which  makes  interest  im- 
portant in  case  of  a  joint  right,  but  immaterial  in  case  of  a 
joint  duty.  It  is  also  provided  that  a  promise  in  the  singular 
ragned  by  several  persons  is  joint  and  several. 

In  Tennesbbb  "  all  or  any  number  of  persons  jointly  liable 
may  be  sued.  Joint  obligations  are  made  joint  and  several, 
and  debt  survives  against  deceased  obligors.  Dismissal  of  a 
suit  or  failure  to  recover  against  one,  does  not  prevent  recovery 
against  other  defendants  who  may  be  hable. 

In  Utah  "  release  of  a  joint  debtor  does  not  discharge  others 
beyond  the  just  proportion  of  the  debt  for  which  the  released 
debtor  was  liable  or  which  he  has  paid.  If  judgment  is  ren- 
dered against  one  or  more  joint  debtors  others  not  joined  may 
be  brought  into  court  without  summons  to  show  cause  why 
they  should  not  be  joined  by  the  judgment. 

In  Vermont  ^'  representatives  of  a  deceased  joint  obligor 
axe  Uable.  The  discharge  of  one  joint  contractor  may  be  made 
without  impairing  the  creditor's  right  to  the  residue  of  the 

"Code  (1912),  iS  3944-394$.  "Comp.     Laws     (1907),     {$2037, 

"  CiT.  Code,  ii  1118,  1268,  1289.  3201. 

•■ffluuiiwra'8   Annot.    Code    (1917),  "Pub.    St.     (1906),    SS 1627-1630, 

SS  4484-4487.  2828. 
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debt,  but  such  a,  dischai^e  shall  have  the  effect  of  payment  of 
the  party  discharged  of  his  equal  part  of  the  debt,  according 
to  the  number  of  debtors  aside  from  sureties.  Recovery  of 
an  unsatisfied  judgment  is  no  bar  to  suit  against  other  joint 
debtors. 

In  ViKGiNXA  **  the  creditor  may  make  a  compromise  with  one 
joint  debtor,  or  release  him  without  dlschai^g  others.  In 
such  a  case  credit  shall  be  given  for  the  full  share  of  the  party 
released  imless  he  is  a  surety,  in  which  case  credit  shall  be  given 
for  the  sum  actually  paid. 

In  Washington  "  a  joint  dd>tor  who  is  made  defendant  on 
a  suit,  but  not  originally  served  with  process  may  be  summoned 
to  show  cause  why  he  should  not  be  bound  by  a  judgment 
given  against  others. 

In  WiacoNsm  '*  there  is  a  provision  similar  to  that  in  Wash- 
ington, and  it  is  also  provided  that  an  action  begun  gainst 
joint  debtors  shall  not  abate  by  the  death  of  one  of  them.  Hie 
estate  of  a  deceased  joint  debtor  is  severally  liable  and  may 
recover  contribution.  The  release  of  one  discharges  others 
only  as  to  the  amount  which  in  equity  the  party  discharged 
ought  to  pay  as  between  himself  and  the  other  joint  contractors, 
provided  that  if  he  pays  more  than  his  share,  or,  if  being  a 
surety  he  pays  anything,  the  amount  paid  shall  be  credited, 
and  a  principal  debtor  cannot  be  released  without  discharging 
sureties. 

In  West  Virginia  *'  representatives  of  a  deceased  joint 
debtor  are  liable  as  if  the  debt  were  joint  and  several. 

§  337.  EflFect  of  judgments  against  joint  and  several  obligors. 

The  Supreme  Court  of  the  United  States  has  said  of  joint 
and  several  liabiUties  of  a  number  of  promisors:  "If  the  plain- 
tiff obtains  a  joint  judgment,  he  cannot  afterwards  sue  them 
separately,  for  the  reason  that  the  contract  or  bond  is  merged 
in  the  judgment;  nor  can  he  maintain  a  joint  action  after  he 
has  recovered  judgment  against  one  of  the  parties  in  a  sepa- 
rate action,  as  the  prior  judgment  is  a  waiver  of  his  right  to 

•'Code  (1904),  SS  2856,  2857.  "Stat.  (1916),  [52785-2799,  2805, 

■>  RemiDgton'a  Codn  (1915),  {  436.       3S48,  4204,  4205. 

"Code  (1914),  14372. 
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pursue  a  joint  remedy."  ^  And  this  expresses  the  law  as  gen- 
erally imderstood,  though  the  final  words  of  the  quotation  "is 
a  wuver  of  his  right  to  pursue  a  joint  remedy"  might  better 
be  "is  a  merger  of  his  claim  against  that  party,  and  ifi,  there- 
fore, inconsistent  with  the  continuance  of  a  joint  right  against 
all. "  "  It  is  true  that  a  single  Justice  of  Uie  English  Supreme 
Court  of  Judicature,**  has  said:  "Is  the  separate  cause  of 
action  merged  in  the  joint  jut^ment?  Take  the  iUustratioD 
of  a  joint  and  several  note  against  A,  B,  and  C,  which  is  usually 
comprised  in  one  document.  The  result  is  the  same  as  if  three 
separate  notes  were  0ven  as  well  as  the  joint  note.  If  A  is 
sued  to  judgment  on  his  separate  note,  is  the  joint  note  of  A, 
B,  and  C,  merged  in  the  judgment?  On  principle,  why  should 
it  be?  The  object  of  taking  a  joint  and  several  note  is  to  have 
the  separate  liability  of  each  promisor  as  well  as  the  joint  lia- 
bility of  all,  and  why  should  the  fact  that  the  separate  liability 
of  one  promisor  has  merged  in  a  separate  judgment  against 
him  prove  a  bar  to  an  acticHi  on  the  joint  note?"  And  there 
are  a  few  ear^  federal  decisions  to  the  same  effect.^  The 
quotaticm  above  from  the  decision  of  the  United  States  Supreme 
Court  seems  the  better  statement.  The  question  involved 
is — can  two  judgments  be  given  against  the  same  debtor  for 
the  same  debt?  and  it  seems  that  the  answer  should  be  in  the 
negative  even  though  the  debtor  is  bound  by  separate  con- 
tracts for  the  debt.  It  has  even  been  held  that  the  beginning 
of  a  joint  action  or  a  several  action  could  be  pleaded  in  abate- 
ment to  a  subsequent  action  for  the  same  cause  in  which  a 
party  defendant  in  the  earlier  action  was  again  made  a  party 
defendant,  whether  jointly  with  others  or  not.^  But  the  mere 
banning  of  an  action  does  not  merge  the  cause  of  action,  and 

"SenionB  t>.  Johnaon,  9S  U.  S.  347,  cher,  1  C.  A  M.  633,  034;  Taylor  o. 

348,  24  L.  Ed.  596,  quoted  in  United  Sartorioua,  130  Mo.  App.  23, 108  8.  W. 

SUtM  K.  Amee,  99  U.  S.  36,  25  L.  Ed.  lOSQ. 

295.  "  Cave,  J.  in,  Be  Davison,  13  Q.  B. 

"  United  States  p.  Prioe,  9  aiw.  83,  D.  50,  53,  64. 

13  L.  Ed.  56;  Stearns  b.  Aguirre,  6  Cal.  » United    States    v.    Cushmao,    2 

176;  Bangor  Bank  f.  Treat,  6  Greenl.  Sumn.  426;  Trafton  v.  United  States, 

207;  Stoner  v.  Stroman,  9  Watts  &  S.  3  Story,  646;  Sheehy  ».  Mandeville,  6 

86;  Clinton  Bank  ir.  Hart,  5  Ohio  St.  Cranch,  253,  3  L.  Ed.  391. 

33;  Greer  v.  Miller,  2  Overt.  187.    See  "Ex  parte  Rowlandson,  3  P.  Wnm' 

&lao  per  Bayley,  B.,  Lechmere  v.  FleU  408;  Steams  v.  Aguirre,  6  Cal.  176, 181. 
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their  obligations  could  not  continue  to  exist  without  all  being 
bound.*^  In  order  to  give  effect  to  the  manifest  intuition  of 
the  parties  as  nearly  as  possible,  the  courts  have  therefore 
held  that  a  release  with  such  a  reservation  is  in  legal  effect  no 
release  at  all,  but  merely  a  covenant  not  to  sue.**  So  in  the 
case  ctf  joint  and  several  liabilities,  if  th^creditor  while  dis- 
charging the  several  liability  ei^resely  reea^^  the  joint  right, 
it  is  not  discharged.**  likewise,  the  joint  liability  may  be 
released  with  a  reservation  of  the  several  right.*"  A  ri^t 
agairwt  other  debtors  is  held  to  be  reserved  in  any  case  where 
it  appeara  from  the  terms  of  the  release  that  it  was  not  intended 
or  expected  that  all  the  debtors  should  be  released/*  Parol 
evidence,  however,  to  show  an  intent  to  reserve  rights  against 
other  joint  obligors  has  been  held  inadmissible;  **  though  if  all 
the  parties  assent,  and  the  nile  locally  in  force  in  regard  to  vary- 
ii^  a  sealed  instrument  by  matter  in  pais  does  not  prevrait," 
a  new  t^reement,  in  effect  a  novation,  may  be  made,  by  which 
one  obligor  in  consideration  of  a  payment  by  him,  is  discharged 
and  the  others  remain  liable.**  If  an  agreement  not  to  sue  is 
not  under  seal,  or  if  the  effect  of  seals  at  common  law  has  been 
abolished  ***  questions  may  arise  as  to  the  suflSciency  of  the 
consideration  for  any  promise  to  release  or  to  forbear  perpet- 
ually to  sue  a  debtor  either  because  the  promise  was  made  in 
consideration  of  the  payment  of  part  of  a  debt,  for  the  whole 
of  which  he  was  liable,  or  for  other  reasons,  but  these  questions 
have  been  considered  imder  the  subject  of  consideration, 

§  338a.  Release  of  joint  tort  feasors. 

The  liability  of  two  or  more  persons  jointly  concerned  in 

"See  Nicholson  v.  Revill,  4  Ad.  &  N.  E.  756;  Bradford  v.  Prescott,  86 

El.  675;  Keai^ey  v.  Cole,  16  M.  A  Me.  482,  27  Atl.  461;  Hale  v.  Spauld- 

W.  128;  Webb  v.  Hewitt,  3  K.  &  J.  438;  ing,  146  Mm.  482,  14  N.  E.  534, 1  Am. 

Green  r.  Wynn,  L.  R.  4  Ch.  204.  St.  Rq).  475;  Burke  v.  NoWe,  48  P». 

"See  caaes  in  the  preceding  two  168. 

notes  and   Bradford  v.   FKScott,   86  o  See,  however,  infra,  j  647,  ad  fin. 

Me.  482,  27  Atl.  461.  MSee  {218. 

»  Thompson  v.  Uck,  3  C.  B.  540,549.  "  S^  tufra,  SS  1834-1836. 

*  North  V.  Wakefield,  13  Q,  B.  636;  **  See  Drake  v.  Beed,  4  Stew.  A  P. 

Stevens  v.  Steveoa,  6  Exch.  306.  (Ala.)  192;  Miller  v.  Lloyd,  181  111. 

"  Ex  parte  Good,  6  Ch.  D.  46,  66;  App.  230;  Marks  v.  Deposit  Bank,  31 

Carroll  «..  Corbitt,  67  Ala.  579;  Parry  Ky.  L.  R^.  117,  50  S.  W.  1103. 

Mfg.  Co.  V.  Crull  (Ind.  App.),   101  •«  See  S  218. 
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CQDumttii^  a  tort  is  joint  and  several;  **  aad,  for  the  same 
reason,  as  in  the  case  of  parties  jointly  and  severally  liable  in 
contract,  a  release  of  one  discharges  all.^  There  seems  also 
no  reason  of  technical  principle  to  distinguish  the  effect  of  a 
covenant  not  to  sue  or  a  release  of  one  of  several  obligors  under 
a  joint  and  several  liability  in  tort  with  a  reservation  of  rights 
f^;ainst  Hie  others  from  the  effect  of  a  similar  release  given  to  a 
joint  and  sev^al  contractor,^^  and  many  decisions,  accepting 
the  analogy,  permit  an  action  to  be  maintained  Bubsequently 
against  the  otheot  ortfeasors,  where  one  jointly  and  severally 
liable  with  them  lor  the  tort  has  been  given  a  covenant  not  to 
sue  him  or  a  qualified  release.^  There  is,  however,  a  practical 
difference  between  a  liquidated  claim  on  the  (me  hand  and  a 
claim  which,  like  many  claims  in  tort,  is  not  only  unliquidated 
but  without  a  definite  standard  by  which  it  can  be  liquidated. 
No  one  can  be  allowed  to  recover  more  than  one  pajTnent  in 
full  for  the  same  claim,  by  any  device.   If  A  and  B  jointly  owe 


"Ckmley  on  Torts   (3d  ed.),  224. 

« PBtridge  If.  Emson,  Noy,  $2; 
Cocke  B.  Jetaxoi,  Hob.  66;  Kiffin  v. 
WIliB,  4  Mod.  380;  Urton  d.  Price,  67 
Cal.  270;  Stone  b.  Dickinson,  7  Allen, 
26;  AMrich  v.  Pamell,  147  Mass.  409, 
18  N-  E.  170;  0*Nei!  o.  National  Oil 
Co.,  231  Mass.  20,  120  N.  E.  107;  Ai^ 
nett  V.  Miaeouri  Fac.  R.,  64  Mo.  App. 
388;  Rogers  v.  Cox,  66  N.  J.  L.  432,  SO 
Atl.  143;  Brogan  v.  Haiuui,  55  N.  Y. 
App.  D.  92,  66  N.  Y.  S.  1066;  amith- 
wick  t..  Warf,  7  Joaea  (N.  C),  64,  76 
Am.  Deo.  453;  Brown  v.  Marah,  7  Vt. 
320. 

^  Mfttheson  v.  O'Eane,  211  Maae.  91, 
96,  97  N.  E.  638,  30  L.  R.  A.  (N.  S.) 
476. 

oMatbMon  v.  O'Kane,  211  Mass. 
91, 94, 97  N.  E.  638,  39  L.  R.  A.  (N.  8.) 
475,  citing,  Tezarkana  Tel^hone  Co. 
0.  Pemberton,  86  Ark.  329,  111  S,  W. 
257;  Chicago  v.  Babcock,  143  lU.  358, 
32  N.  E.  271;  Chicago  ft  Alton  Ry. 
r.  ATfflill,  224  lU.  516,  79  N.  E.  664; 
Drinkwater  f.  Jordan,  46  Me.  432; 
Musolf    0.    Duluth    Edison    Eleatrio 


Co.,  108  Minn.  369,  122  N.  W.  499, 
24  L.  R.  A.  (N.  8.)  461;  Arnett  v.  Mis- 
souri Pacific  Ry.,  64  Mo.  App.  368; 
Snow  u.  Chandler,  10  N.  H.  92,  34 
Am.  Dec.  140;  Line  ft  Nelson  u.  Nelson 
ft  Smalley,  9  Vroom,  353;  Irvine  o. 
MUbank,  66  N.  Y.  636,  15  Abb.  Pr. 
(N.  a.)  378;  Robertson  r.  Trammdl,  98 
Tex.  364,  S3  8.  W.  1098;  BloeB  b.  Ply- 
male,  3  W.  Va.  393,  100  Am.  Deo.  762; 
Ellis  p.  Eeaon,  50  Wis.  138,  6  N.  W. 
518,  36  Am.  Rep.  830.  See  also  Carey 
V.  Bilby,  129  Fed.  203,  63  C.  C.  A.  381; 
Berry  v.  Pullman  Co.,  249  Fed.  816, 
162  C.  C.  A.  60;  Dardanelle  ftc.  R.  Co. 
V.  Brigham,  98  Ark.  169, 135  8.  W.  869; 
Parry  Mfg.  Co.  p.  CruH,  56  Ind.  App. 
77,  101  N.  E.  756;  Judd  v.  Walk»,  158 
Mo.  App.  156,  138  S.  W.  655;  Gilbert 
V.  Knch,  173  N.  Y.  456,  66  N.  E.  133, 
61  L.  R.  A.  807,  93  Am.  8t.  Rep.  623; 
Smith  B.  Dixie  Park  &c.  Co.,  128  Tenn. 
112,  157  8.  W.  900;  NflshviUe  Intei^ 
urban  Ry.  i>.  Gregory,  137  Tenn.  422, 
193  8.  W.  1063;  Sloan  v.  Herriok,  49 
Vt.  327. 
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C  SlOO  and  A  pays  that  sum  on  account  of  the  indebtedness, 
a  release  to  him  with  reservation  of  rights  against  B  will  not 
enable  C  to  get  a  further  payment  from  B;  and  the  debt  being 
for  a  fixed  sum  an  attempt  so  to  do  cannot  be  camouflaged. 
Where  the  claim  is  in  tort,  however,  deception  is  possible;  and 
some  courts  fear  that  a  creditor  who  receives  a  payment  from 
one  tort  feasor  and  reserves  rights  against  others  is  in  fact 
endeavoring  to  get  double  payment  for  the  same  wrong,  and 
therefore  are  disp(wed  to  disregard  the  reservation.*  How  far 
such  cases  rest  upon  the  sound  principle  that  if  the  plaintiff  in 
a  particular  case  has  been  fully  paid  by  any  one  for  the  wrong 
done  him  he  can  recover  nothing  from  any  one  else,  and  how 
far  they  go  on  the  imsound  technicfd  reason  that  a  release  with 
a  reservation  of  rights  is  not  the  equivalent  of  a  covenant  not 
to  sue  "  is  not  always  easy  to  determine.*'  Where  two  or  more 


•Ducey  ».  Patterson,  37  Colo.  216, 
86  Pac.  109,  9  L.  R.  A.  (N.  S.)  1066, 
119  Am.  St.  284,  11  Ann.  Cas.  393; 
Gunther  v.  Lee,  45  Md.  60, 24  Am.  B«p. 
604;  McBride  v.  Scott,  132  Mich.  176, 
»3  N.  W.  243,  81  L.  B.  A.  445,  102 
Am.  St.  416;  Musolf  v.  DuluUi  Elec. 
Co.,  108  Minn.  369,  122  N.  W.  499,  24 
L.  R.  A.  (N.  S.)  451;  Mitchell  v.  Allen, 
25  Hun,  542;  Delong  v.  Curtis,  35  Hun, 
94;  EOis  V.  Bitier,  2  Ohio,  Sft,  IS  Am. 
Dec.  634;  Seither  v.  nutadelphia  Trac- 
tion Co.,  126  Pa.  397,  17  Atl.  338,  4 
L.  R.  A.  64,  11  Am.  St.  906;  Abb  v. 
Northern  Pac.  R.,  28  Wash.  428,  68 
Poc.  954,  S8  L.  R.  A.  293,  92  Am.  St. 
864.  See  also  Smith  u.  Dixie  Park  .to. 
Co.,  128  Tenn.  112,  157  S.  W.  900, 

"  See  supra,  i  338.  And  aim  the  fol- 
lowing casee  of  liability  in  tort,  hold- 
ing that  such  a  qualified  idease  is  in 
effect  a  covenant  not  to  sue.  Carey 
P.  Bilby,  129  Fed.  203,  63  C.  C.  A.  381; 
Chicago  Ac.  R.  Co.  v.  Averill,  224  111. 
516,  79  N.  E.  654;  Louisville  Ac.  Co. 
t>.  Barnes'  Adm'r,  117  Ky.  860,  79 
8.  W.  281,  64  L.  R.  A.  574,  111  Am. 
St.  273;  Gilbwt  v.  Finch,  173  N.  Y. 
455,  66  N.  E.  133,  61  L,  R.  A.  807, 
93  Am.  St.  623;  Walsh  i>.  Hanan,  93 


N.  Y.  App.  D.  580,  87  N.  Y.  S.  930; 
mischfield  V.  Alsberg,  47  N.  Y.  Miac 
141,  93  N.  Y.  S.  617;  BIoob  v.  PlymaK 
3  W.  Va.  393,  IDO  Am.  Dec.  752; 
Ellia  t>.  ^Bon,  50  Wis.  138,  6  N.  W. 
618,  36  Am.  Rep.  830. 

"  In  Matheeon  v.  O'Kane,  211  Mus. 
91, 95, 97  N.  E.  638,  39  L.  R.  A.  (N.  S.) 
475,  the  court  said:  "The  confusion 
and  tq^Mrent  conflict  of  authorities 
has  not  arisen  in  cases  like  that  at  bar, 
whfxe  the  agreement  ^vea  to  one  of 
the  joint  wrongdoera  is  cieariy  an  agree- 
ment not  to  sue  and  nothing  mon. 
The  distinction  betweoi  the  l^al  d- 
fect  of  a  release  and  of  a  covenant  not 
to  sue  is  generally  rocogniied.  Hie 
controreisy  oonoerns  rather  the  aon- 
atniction  of  a  particular  writing  as  n 
rdease  or  as  a  covenant  not  to  su^ 
and  the  means  whereby  the  two  ace  to 
be  distinguished.  Where  it  is  apparoat 
from  the  paper  that  the  intention  was 
to  diachai^  the  liability  of  one  of  the 
joint  wrongdoers,  the  courts  quite  goi- 
erally  hold  that  the  original  joint  and 
indivisible  liability  is  thereby  extin- 
guished, and  that  any  clause  by  whit^ 
partiee  seek  to  resnre  a  ri^t  of  adjoa 
against  the  other  wrongdoen  is  rqiug- 
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persons  are  liable  for  the  same  injuiy  though  their  tort  was  not 
joint  the  only  question  when  a  release  has  been  given  to  one, 
should  be,  has  the  plaintiff  obtuned  full  satisfaction,  or  what 
he  agreed  to  accept  as  such,  for  his  injury;  '*  but  here  too  the 
diflSculty  of  detennining  whether  a  sum  received  by  the  plain- 
tiff was  received  by  him  as  full  satisfaction  of  a  claim  for  un- 
determined damages  has  led  some  courts  to  lay  down  an 
absolute  rule  that  a  dischaige  of  one  of  the  tort  feasors  dis- 
charges the  others  though  they  were  severally  and  not  jointly 
liable." 

§  338b.  Release  of  one  not  in  fact  liable. 

Even  though  one  is  not  liable  for  a  tort,  if  he  is  given  a 
release  as  a  party  jointly  liable  for  it,  it  has  been  held  that  this 
will  preclude  the  releasor  from  afterwards  suing  another  for 
the  injury  to  which  the  release  related.^'* 

Such  a  result  can  be  defended  only  on  the  theory  that  a  re- 
lease is  a  conclusive  admission  of  the  receipt  of  full  satisfaction, 
and  that  full  satisfaction  even  from  a  stranger  is  a  bar  to  any 
further  claim.    The  latter  proposition  may  be  admitted,"  but 

nant  to  the  roleaae  and  void.    Duoey  c  >*  Wheat  «.  Carter  (N.  H.),  106  At). 

Patteffion,   11   Ann.   Caa.   393,   note;  602. 

Gunther  v.  Lee,  45  Md.  60, 24  Am.  Rep.  •■  See  State  v.  Marylaad  Eleo.  Rys. 

604;  McBride  t>.  Scott,  132  Mich.  176,  Co.,  126  Md.  300,  96  AU.  43,  L.  R.  A. 

93  N.  W.  243,  01  L.  R.  A.  445,  102  1917  A.  273,  and  casee  ooUected  in 

Am.  St.  Rep.  416;  Seither  ir.  Philadel-  note  to  the  latter  r^»rt. 

phiaTnctionCo.,  126Penn.St.397, 17  "Tompkins  v.  Clay  St.  R.  R.  Co., 

Atl.338,4L.R.A.64,  llAm.8t.R«p.  66  Cal.  163,  4  Fac.   1165;  Miller  o. 

906;  Abb  r.  Northern  Padfio  Ry.,  28  Beck,  108  la.  675,  79  N.  W.  344;  Leddy 

Wash.  428,  68  Pac.  964,  58  L.  R.  A.  v.  Barney,  139  Mass.  394,  2  N.  E.  107; 

293,  92  Am.  St.  Rep.  864.    But  where  Hartigan  v.  Dickson,  81  Minn.  284,  83 

it  is  evident  that  the  conaideiation  N.  W.  1091;  Hubbard  v.  St.  Louis  &e. 

paid  to  the  plaiatiff  waa  not  intended  R.,  173  Mo.  249,  72  S.  W.  1073;  Caaey 

to  be  full  oompenaatioa  for  his  injuries,  u.  Auburn  Telephone  Co.,  166  N.  Y. 

and  the  agreement  aigned  by  him  al-  App.  D.  66,  139  N.  Y.  S.  679;  Seither 

though  in  form  a  release  was  clearly  o.  Fhiladelphia  Traction  Co.,  126  Pa. 

intended  to  preserve  the  liability  of  397,  17  Atl.  338,  4  L.  R.  A.  S4,  11  Am. 

thoae  who  were  not  parties  to  it,  many  St.  906. 

of  the  courts  have  sought  to  give  ef-  "  la  Lovejoy  v.  Murray,  3  Wall.  1, 

feet  to  that  intention  by  construing  18  L.  Ed.  129,  Miller,  J.,  said:  "When 

the  agreemoit  as  in  k^  effect  a  oov-  plaintiff  has  accepted  satisfaction  in 

enant  not  to  true  and  not  a  technical  fullfortheinjury  done  him,  from  what- 

rdease."  ever  source  it  nu^  oome,  he  is  so  far 
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Instruments  Law  is  in  force."  It  has  been  held  imder  this  law 
that  one  who  signs  negotiable  paper  jointly  with  another,  al- 
though a  surety  and  known  by  the  holder  of  the  instrument 
to  be  such,  is  not  dischai^ed  by  an  extension- of  time  to  the 
principal  debtor.  °'  Though  such  a  conclusion  may  be  techni- 
cally justified  by  construction  of  the  statute,  it  seems  an  un- 
desirable result  since  it  is  opposed  to  principles  generally  govern- 
ing the  law  of  suretyship.  Why  there  should  be  different  rules 
applicable  to  joint  makers  of  a  bond,  and  joint  makers  of  a 
note  is  not  easy  to  see.  The  principle  which  discharges  the 
surety  is,  however,  an  equitable  one  and  is  subject  to  equitable 
modifications.  If  a  surety  consents  to  a  discharge  or  change  of 
liability  of  the  principal  debtor,  he  cannot  claim  exemption 
from  liability.*"  It  has  also  been  established  that  the  surety 
cannot  claim  exemption  if  the  agreement  with  the  principal 
debtor  reserves  in  effect  to  the  surety  all  rights  of  indemnifi- 
cation to  which  he  is  entitled,  and  this  is  the  I^al  effect  of  an 
agreement  which  reserves  to  the  creditor  a  right  against  the 
surety,  as  well  as  of  an  agreement  which  in  terms  reserves  the 
surety's  rights  ^unst  the  principal  debtor.'^  The  rule  which 
permits  a  creditor  to  make  a  covenant  not  to  sue  or  to  release 
a  principal  debtor  known  to  be  such  and  nevertheless  by  a  res- 
ervation of  the  creditor's  rights  gainst  co-debtors,  still  hold 
them  bound,  though  they  are  sureties  and  known  to  be  such, 
is  in  reaUty  inconsistent  in  principle  with  the  rule  that  an  agree- 
ment with  the  principal  debtor  to  forbear  or  to  give  time  dis- 
chargee the  surety.  This  latter  rule  must  rest  on  the  injustice 
of  holding  a  surety  bound  when  the  creditor  has  either  varied 
the  terms  of  the  obligation,  or  has  impaired  the  right  of  sub- 
rogation to  which  the  surety  would  be  entitled  on  paying  the 
debt.    The  injiutjoe  is  no  lees  because  the  creditor  when  he 

"Sees,  lid,  120  of  the  Act  of  thoae  (N.  S.)  99;  Wolatenholme  p.  Smith,  34 

operatiTe  in  this  respect.    See  ii^ra,  Utah,  300,  97  Poc.  329;  Bradley  En- 

{{1189,  1190,  1360.  gineering  Co.  v.  Heybura,  £6  Wash. 

••  Vand^ord  v.  Farmera'  Ao.  Banl^  628,  106  Pao.  170,  134  Am.  St.  R^. 

105  Md.  164,  66  Atl.  47,  10  L.  R.  A.  U27.    See  abo  Fritts  i>.  Kirchdorfer, 

(N.  S.)  129;  Lane  v.  Hydcr,  163  Mo.  136  Ky.  643,  124  8.  W.  882,  sod  m(/«i, 

App.  6S8, 147  S.  W.  514,  515;  Richards  {  1260. 

c.    Market   Exehaoge   Bank   Co.,    81  "  Infra,  {  1223. 

Oh.  St.  348,  90  N.  £.  100(^  26  L.  R.  A.  •>  Infra,  {  123a 


§  339       JOINT  DUTIE8  AND  RIGHTS  UNDER  CONTRACTS  653 

varies  the  oblation  agrees  with  the  principal  debtor  but  with- 
out the  consent  of  the  surety  that  the  surely  shall  not  be  dis- 
charged.  If  it  be  urged  that  where  the  right  ag^nst  the  surety 
is  reserved,  his  right  of  indemnity  agMnst  the  principal  is  also 
reserved,  and  that  therefore  the  surety  is  not  injured,  the  reply 
is  obvious  that  the  surety's  right  of  indemnity  can  never  be 
taken  away  from  him  in  any  case  without  his  consent,  and  that 
therefore,  if  the  continued  existence  of  the  right  of  indemnity 
justifies  the  creditor  in  chan^pug  the  terms  of  his  contract  with 
the  principal,  no  agreement  to  give  time  to  the  principal  should 
discharge  the  surety.  And  cert^ly  if  the  creditor  has  pre- 
cluded himself  from  successfully  suing  the  principal  debtor,  the 
surety  will  not  have  anything  to  which  the  word  subrogation 
is  properly  applicable.  The  fact,  therefore,  will  always  remfun 
that  after  a  covenant  with  the  principal  debtor  whether  or 
not  there  is  an  express  reservation  of  rights  agunst  the  surely, 
not  only  the  surety's  right  of  subrogation  if  he  chooses  or  is 
compelled  to  pay  the  debt  is  injuriously  affected,  but  also  the 
chance  which  he  is  called  upon  to  face  is  different  after  the 
covenant  has  been  made  from  what  it  was  before. 

Though  it  is  not  possible  to  reconcile  the  general  rule  for- 
bidding the  giving  of  time  with  the  special  rule  permitting  it 
witiiout  the  surety's  consent  if  the  creditor's  right  against  the 
surety  is  expressly  reserved,  at  least  it  is  possible  to  show  how 
the  inconsistency  arose.  The  general  rule  forbidding  the  giving 
of  time  is  a  modem  one  in  equity.'*  Its  recognition  at  law  is 
still  more  modern.'^  About  a  century  before  such  a  doctrine 
was  heard  of  even  in  equity,  it  had  been  laid  down  that  a  cov- 
enant not  to  sue  one  joint  debtor  did  not  discharge  the  others.** 
Before  the  adoption  by  courts  of  law  of  the  rule  protecting 
sureties  from  agreements  between  creditor  and  principal  debtor 
for  forbearance  a  case  had  presented  the  question  of  the 
effect  of  a  release  of  one  joint  debtor  with  a  reservation  of 

"  See  inSra,  {  1222.  though  they  were  sureties,  and  the 

■*  In  Dean  tr.  Newhall,  8  T.  R.  168,  oovenanta  oontained  no  reservation  of 

and   Hutton  c.  Eyre,  6  T&unt.  2S0,  rights  against  the  Utter. 

covenajits  to  discharge  a  joint  debtor  **  I^oy  f-  Kinnaston,  Holt  173;  s.  c. 

known  to  be  (he  principal  debtor  were  1  Ld.  Rayie.  688;  a.  o.  12  Mod.  548; 

hdd  not  to  bar  the  creditor  from  pKH  s.  o.  2  Salk.  575;  s.  c.  3  Salk.  298;  Fitz- 

oeeding  agunst  the  other  joint  debtora,  gerald  ii.  Trant,  11  Mod.  264. 
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rights  against  another.'*  The  court  purported  merefy  to  con- 
strue a  release  in  terms  contradictory  and  held  it  to  amount  in 
effect  to  a  covenant  not  to  sue  one  joint  debtor,  and,  therefore, 
under  well-recognized  law  to  have  no  effect  on  the  liability  of  his 
co-debtor.  The  doctrine  of  this  case  persisted  and  was  even  ap- 
plied to  cases  where  the  joint  debtor  against  whom  rights  were 
reserved  was  a  surely,  while  side  by  side  with  this  doctrine 
there  flourished  the  newly  arisen  doctrine  discharging  sureties 
if  time  was  f^ven  to  the  principal  debtor.  Lord  Eldon  was 
thought  to  recognize  the  right  of  the  creditor  in  equity  to  re- 
serve his  rights  against  the  surety ."*  Baron  Parke  added  the 
weight  of  his  authority ,''  and  the  matter  must  now  be  consid- 
ered settled,**  however  unsatisfactory  may  be  the  attempts  to 
reconcile  two  conflicting  doctrines. 

As  a  creditor  may  release  one  joint  debtor  and  expressly 
reserve  rights  against  the  other,  so  in  the  case  of  joint  and  sev- 
eral obligations,  a  creditor  may  release  the  several  liability  of 
one  or  more  of  the  debtors  with  a  reservation  of  the  joint 
ri(^t.*'  And  the  joint  liability  may  be  released  with  a  reaervsr- 
tion  of  the  several  right."* 

§  340.  ^portance  of  the  creditor's  knowledge  of  a  sure^sh^ 
relation  between  joint  debtors. 

Another  principle  also  besides  the  form  of  the  covenant  or 
release  quaUfies  its  effect  as  a  discharge  of  a  joint  debtor  who 
in  fact  is  a  surety.  A  creditor  who  has  received  the  joint  ob- 
ligation of  several  pei%ons,  unless  he  has  actual  knowledge  of 
their  relation  to  one  another,  cannot  be  justly  required  to  regard 
the  obhgation  as  ai^rthii^  less  or  different  from  what  it  appears 
to  be.  On  the  face  of  a  joint  obligation  the  apparent  liability 
of  each  obligor  is  for  an  aliquot  part  of  the  whole  debt  as  a  prin- 
cipal debtor,  and  as  a  surety  of  the  remainii^;  co-obligors  for 
the  rest  of  the  debt.  As  there  can  be  no  question  of  the  dis- 
charge of  one  joint  debtor  by  a  covenant  not  to  sue  another 

"  SoUy  V.  Forb«,  2  B.  A  B.  38.  "See  infra,  E 1230. 

"Ex    parte    Gifford,    6    Vee.    805;  "ThompeoD  o.  I«ck,  3  C.  B.  540, 

BouJtbee  v.  Stubba,  18  Vea.  20.  549. 

"  Kearaley  ■>.   Cole,    16  M.   A   W.  » North  t>.  Wakefield,  13  Q.  B.  £36; 

12a  Stevens  v.  Stevens,  5  Exch.  306. 
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except  in  80  far  as  the  former  is  a  surety,  it  follows  that  a 
creditor  <rf  several  joint  obligors  who  is  ignorant  of  any  special 
relation  of  principal  and  surety  between  them  may  reasonably 
assume  that  their  liability  to  each  other  is  to  pay  the  debt  in 
equal  shares;  and  an  agreement  by  him  to  give  time,  or  never 
to  sue,  made  with  one  of  the  joint  debtors  could  not  have  the 
^ect  of  disdiarging  the  others  to  a  greater  extent  than  from 
all  liability  for  the  payment  of  the  proportionate  share  of  the 
one  debtor  with  whom  the  agreement  was  made.  But  in  fact 
the  law  seems  to  be  that  a  covenant  not  to  sue  one  of  several 
joint  principal  debtors  does  not  effect  a  discharge  of  tlie  others 
even  to  this  e^rt^it.  lliough  it  is  sufficiently  obvious  upon  prin- 
ciple that  joint  debtors  who  are  imder  equal  obligations  as  be- 
tween one  another  to  pay  the  debt  are  principals  for  a  ratable 
share,  and  sureties  as  to  the  remainder,  and  though  such  joint 
debtors  are  recognized  to  be  sureties  for  one  another  as  to  a  rata- 
ble proportion  of  the  debt  in  any  litigation  between  them  for 
contribution,^!  the  rule  forbidding  the  creditor  to  give  time  to  a 
principal  debtor  is  held  inapphcable  in  such  cases.  Thus  it  is 
said  "where  two  or  more  execute  a  note  for  a  joint  liability 
they  are  in  some  respects  sureties  for  each  other,  but  the  prin- 
ciple upon  which  a  surety  in  the  proper  sense  of  the  term  is 
exonerated  from  liability  by  a  contract  with  the  principal,  giv- 
ijig  date  of  payment  without  the  assent  of  the  surety,  has  never 
been  applied  in  such  a  case." ''  The  same  point  is  involved 
also  in  decisions  which  lay  down  broadly  that  a  covenant  not 
to  sue  a  joint  debtor  who  in  fact  is  in  part  a  principal  does  not 
dischalf  e  tiie  others,  though  their  liability  beyond  their  ratable 
ebares  is  that  of  sureties,  and  though  there  is  no  eiipress  reser- 
vation of  the  creditor's  rights  against  them." 

*>  See  Clark  v.  Dane,  128  Ala.  122,  ship  wu  not  discuaeed,   in   Roberts 

28  So.  960.  v.  Strang,  38  Ala.  566, 82  Am.  Dec.  729; 

-"  Neei  v.  Hnrdiig,  2  Met.  (Ky.)  247,  Keodrick  v.  ^Neil,  48  G&.  631;  Maaon 

250,  quoted  and  followed  in  Mullea-  v.  Jouett's  Admr.,  2  Dana  (Ky.),  107; 

dore  tr.  Wwtt,  7S  Ind.  431, 39  Am.  Rep.  McLellan  v.  Cumberiand  Bank,  24  Me. 

155.    To  the  same  effect  is  Panons  e.  666;  Bradford  i>.  Preecott,  85  Me.  482, 

Hanold,  46  W.  Va.  122,  124,  32  8.  E.  487;  Shed  v.  Pierce,  17  Maas.  623,  628; 

1002.     See  also  Draper  i>.  Weld,  13  Durell  v.  Wendell,  8  N.  H.  369.    See 

Gray  580.  tOao  CoUins  i>.  Froeaer,  1  6.  &  C.  682; 

n  The  other  obligors  were  held  atill  Fiist  Nat.  Bank  ■>.  Cheney,  114  Ala. 

bound,  thou^  the  question  of  surety-  530,  21   So.   1002.     C/.  Statutee  re- 
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But  a  joint  debtor  who  is  merely  a  surety  and  known  by 
the  creditor  to  be  a  surety  is  discharged  by  such  a  contract 
with  the  principal.  Thou^  in  early  cases  the  parol  evidence 
rule  was  thought  tq  prevent  the  proof  of  auch  a  relation  be- 
tween the  parties  unless  stated  in  the  instrument  creating  the 
obligation,  at  first  in  equity  and  now  generally  at  law,  if  the 
creditor  at  the  time  when  he  received  the  obligation  knew  that 
one  of  the  joint  debtors  was  as  between  himself  and  his  co- 
obligors  primarily  liable  for  the  whole  debt,  the  creditor  will 
lose  his  rights  against  all  the  joint  obligors  if  he  makes  any 
agreement  or  commits  any  action  with  reference  to  the  debtor 
primarily  liable  which  would  impair  the  rights  or  increase  the 
risk  of  those  who  were  sureties.^* 

The  question  is  more  difficult  where  the  creditor  did  not 
know  when  he  received  the  joint  obligation  that  the  obligors 


faTedto«upra,{335,n. 86.  InDeaQp. 
Newhall,  8  T.  R.  168;  Button  v.  Eyre, 
6  Twint.  289,  and  Ward  c.  Johnaon,  6 
Mnnf.  (Va.)  6,  8  Am.  Dec.  729,  the 
joint  creditor  who  received  a  covenant 
that  he  should  not  be  sued  was  a  prin- 
cipal debtor,  and  there  alao  it  was  held 
that  the  other  joint  oUigore  were  not 
discharged.  The  question  of  surety- 
ehipwas  referred  to  only  in  the  caae  last 
cited,  in  which  it  was  suggested  that  in 
equity  the  surety  might  be  entitled  to 
discharge.  Such  would  now  be  the 
surety's  reoognized  right  both  at  law 
and  in  equity. 

"  Scott  p.  Scruggs,  60  Fed.  721,  23 
V.  8.  App.  280,  9  C.  C.  A.  246;  Branch 
Bank,  etc.,  v.  James,  9  Ala.  949;  Lehn- 
ert  V.  Lewey,  142  Ala.  149,  37  So.  921; 
Vestal  B.  Knight,  54  Ark.  97,  15  S.  W. 
17;  Dr«8cher  v.  Fulham,  II  Colo.  App. 
62,  52  Pac.  685;  Stewart  c.  Parker,  65 
Oa.  656;  Trustees  of  Schoob  v.  South- 
ard, 31  Dl.  App.  369;  Sample  v.  Coch- 
ran,  84  Ind.  594;  Lambert  v.  Shitler, 
62  la.  72,  17  N.  W.  187;  a.  c.  71  la. 
463,  32  N.  W.  424;  Robertson  v. 
Blevins,  67  Kan.  60,  45  Pac.  63;  Ned 
D.  Hf^rding,  2  Met.  (Ky.)  247;  Jones  v. 
Floning,  15  La.  Ann.  522;  Cummings 


V.  little,  45  Me.  183;  Guild  o.  Butler, 
122  Mass.  498,  23  Am.  Rep.  378;  Bar- 
ron B.  Cady,  40  Mich.  259;  Smith  v. 
Clopton,  48  Mm.  66;  O'Eow^  v. 
Kirk,  41  Mo.  App.  523;  Lee  v.  Bnig- 
mann,  37  Neb.  232,  55  N.  W.  1053; 
Rocheeter  Savings  Bank  tr.  Chiok,  64 
N.  H.  410,  13  Atl.  872;  Hubbard  v. 
Gumey,  64  N.  Y.  457;  Welfare  r. 
Thompson,  83  N.  C.  276;  McComb  b. 
Kittridge,  14  Oh.  348;  Diffenbacher's 
Estate,  31  Pa.  Super.  Ct.  35;  TWrill 
V.  BoyntOQ,  23  Vt.  142;  Glenn  p. 
Morgan,  23  W.  Va.  467;  Moulton  v. 
Posten,  52  Wis.  169,  8  N.  W.  621. 
But  the  law  of  California  is  otherwise. 
The  creditor  may  treat  a  joint  obligor 
aa  a  {xincipal  debtor  though  knowing 
him  to  be  a  surety.  California,  etc.; 
Bank  u.  Ginty,  108  Cal.  148,  41  Pac. 
38.  And  see  Moriarty  v.  Bagnetto,  1 10 
La.  698,  34  So.  701.  In  Yates  v.  Don- 
aldson, 5  Md.  389,  61  Am.  Dec.  283, 
and  in  Anthony  p.  Fritta,  46  N.  J.  L. 
1,  the  defence  was  held  inadmisaible  at 
law,  although  it  was  suggested  that 
equity  would  give  relief.  See  Brandt, 
Suretyship,  }  38.  See  further  Profes- 
sor Crawford  D.  Hening,  in  SO  Univ. 
Pa.  L.  Rev.  532. 
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bore  the  relation  of  principal  and  surety  to  each  other,  and, 
subsequently,  but  before  covenanting  with  the  principal  debtor, 
received  this  information.  In  some  decisions  it  has  been  held 
an  infringement  of  the  rights  for  which  the  creditor  bargained 
to  compel  him  to  recognize  the  relation  between  the  debtors  ; 
aad  under  these  decisions  he  still  may  treat  each  debtor  as  if 
be  were  liable  as  a  principal  for  an  aliquot  part  of  the  whole 
debt.'*  But  by  the  great  weight  of  authority,  even  in  the 
dtuation  supposed,  the  creditor  is  required  to  recognize  the 
equitable  rights  of  the  surety  and  therefore  loses  his  own  right 
against  the  surety  if  after  learning  of  the  relation  of  the 
obligors  to  each  other  he  makes  such  an  agreement  or  so  acts 
with  reference  to  a  joint  debtor  who  is,  in  fact,  the  principal 
obligor,  as  to  impair  the  rights  of  a  co-debtor  who  is  a  surety .'• 
The  principles  of  suretyship  under  consideration  depend 
solely  on  the  existence  of  the  relation  of  principal  debtor  and 
surety  between  persons  liable  for  the  same  debt.  Whether 
they  are  liable  jointly,  jointly  or  severally,  or  merely  severally, 
is  not  material.  It  is,  therefore,  pertinent  to  consider  in  this 
connection  authorities  relating  to  principal  and  surety  bound 
severally;  and  it  may  be  added,  therefore,  that  in  the  situation 
supposed  the  English  courts  and  the  Supreme  Court  of  the 
United  States  have  held  that  knowledge  acquired  by  the 
creditor  at  any  time  prior  to  the  indulgence  given  to  the  prin- 
cipal, excuses  the  surety." 

"Dreecherc.  FulhAin,  llColo.  App.  Queenel,  63  Minn.  302,  05  N.  W.  634;    . 

02,  52  P&G.  685;  Gano  v.  Heath,  36  8iiuthu.C]opton,48Misa.66;0'Howell 

Midi.  441;  Heath  v.  Deny  Bank,  44  d.  Kirk,  41  Mo.  App.  523;  Parsons  v. 

N.  H.  174;  Difieubacher'B  EaUte,  31  Hairold,  46  W.  Va.  122,  32  S.  E.  1002. 

PtL  Super.  Ct.  35.     See  also  Hoge  v.  See  also  Edwin  v.  I^uicaster,  6  B.  & 

Unmng,  35  N.  Y.  136  (1866) ;  Delaware  8.  571;  Wheat  v.  KendaU,  6  N.  H.  504; 

County  Trust  Co.  v.  Haser,  199  Pa.  Weatervelt  o.  Freeh,  33  N.  J,  Eq.  451; 

8t.l7,4SAU.604,8iSAm.St.Rep.763;  Shelton  n.  Hurd,  7  R.  I.  403;  Zapalac 

Fanmn,  etc.,  Bank  v.  Rathbone,  28  e.  Zapp,  22  Tex.  Civ.  App.  375,  54 

Vt.  19,  68  Am.  Deo.  200.  8.W.S38. 

"Oriental  P^noncial  Corp.  n.  Over-  "UnionMutuallifeliu. Co. n.  Han- 
end,  L.  R.  7  Ch.  142;  Scott  e.  StaiiggB,  (ord,  143  U.  S.  187,  191,  12  S.  Ct.  437, 
60  Fed.  721,  23  U.  S.  App.  280,  9  C.  C.  36  L.  Ed.  118;  Mr.  Justice  Gray  said: 
A.  246;  Branch  Bank  v.  Jamee,  9  Ala.  "The  rule  appliee  whenever  the  credi- 
M9;  Stewart  t>.  Parker,  65  Ga.  656;  tor  gives  lime  b>  the  principal,  knowing 
lAuman  t>.  Nichols,  15  Ta.  101;  Ned  of  the  relation  of  principal  and  surety, 
p.  H»w«»g^  2  Met.  (Ky.)  247;  Fuller  v.  although  he  did  not  know  of  that  rela- 
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It  Beems  probi^le,  however,  that  the  Uniform  Negotiable 
Instruments  Act,  which  now  has  been  passed  in  most  of  the 
United  States,  reverses,  so  far  as  negotiable  iostruments  are 
concerned,  the  rule  of  suretj^ship  generally  established,  and 
permits  a  creditor  to  covenant  not  to  sue  or  to  forbear  pro- 
ceeding agfunst  one  of  several  persons  jointly  liable  on  the 
instrument,  though  the  covenantee  is  the  principal  debtor  and 
known  to  be  such,  and  the  creditor's  rights  against  the  surety 
are  not  in  terms  reserved.'" 

§  S41.  Whether  consideration  received  from  one  co-debtor 
must  be  credited  in  proceedings  against  another. 

If  it  be  assumed  that  an  agreement  made  by  a  creditor  with 
a  joint,  or  a  joint  and  several  debtor,  does  not  diechaige  the  re- 
maining debtors,  either  on  the  technical  principles  of  the 
common  law  governing  joint  debtors,  or  on  the  principles  oi 
sm^tyship,  it  may  still  be  asked  are  these  remaining  debtors 
entitled  to  credit  for  the  consideration  paid  by  the  debtor  who 
received  a  covenant  or  qualified  release,  or  are  they  liable  for 
the  whole  debt  without  deduction?  The  answer  to  this  question 
seems  to  depend  on  the  terms  of  the  agreement  made  by  the 
creditor.  If  A.  and  B.  are  jointly  liable  to  C.  for  $100,  C.  may 
covenant  not  to  sue  A.  in  consideration  of  the  payment  of  $25 
on  the  debt,  or  in  consideration  of  the  payment  of  a  separate 
and  additional  sum  of  $25;  just  as  a  creditor  may  agree  to  for- 
bear suing  an  individual  debtor  in  consideration  of  the  payment 
'  of  part  of  the  debt  or  in  consideration  of  an  additional  sum." 
But  in  the  absence  of  clear  evidence  of  a  contrary  intention, 
where  a  creditor  covenants  not  simply  for  temporary  forbear- 
ance, but  permfuiently  never  to  sue  one  of  several  debtors,  it 
should  be  presumed  that  the  payment  made  by  that  debtor 

tton  at  the  time  of  the  oTi^naJ  oontr&ct;      648, 590;  Colgrove  v.  TaUmaa,  67  N.  Y. 
Ewin  V.  lAocBster,  6  B.  <b  S.  G71;      95,  23  Am.  Bep.  90^  Smith  i>. 


Oriental  Financial  Corporation  v.  Over-  35    Mich.    42,    24    Am.    Rep.    £29." 

end,  L.  R.  7  Oh.  142,  and  L.  R.  7  H.  L.  Quoted    with    i^iproTal    in    Soott    p. 

348;  Wheat  v.  KendaU,  6  N.  H.  S04;  Scrugp,  60  Fed.  721,  725,  23  U.  S. 

Guild  c.  Butler,  127  Maw.  386;  w  even  App.  280,  9  C.  C,  A.  246. 

if  that  relation  hsa  been  created  since  **  See  aupra,  S  33Q,  and  vifm,  {  1360. 

that  time.    O^celey  c  PashcUo',  4  CI.  "See  supra,  J  136;  I^ngdeU,  Sum- 

&  Fin.  207,  233;  a.  o.  10  Bligh  (N.  S.)  maty  lA  Coatraaia,  {  64,  p.  70. 
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in  consideration  for  the  covenant  is  a  payment  on  account  of 
the  debt,  and  therefore  to  that  extent  the  debt  is  discharged 
aB  to  all  the  debtors."* 


S  342.  Ri^ts  of  a  co-debtOT  1^0  has  leceived  a  coTenant 
liiat  he  shall  not  be  sued,  or  a  qualified  release. 

The  effect  of  a  covenant  not  to  sue  one  of  several  co-debtors 
OT  of  a  release  of  one  with  a  reservation  of  rights  against  the 
others  has  been  considered  from  the  aspect  of  the  creditor. 
The  same  question  may  be  considered  from  the  aspect  of  the 
debtor  who  has  received  the  covenant  or  release;  uid  it  may 
be  premised  that  if  the  undischarged  co-debtors  are  forced  by 
any  means  without  their  otmsent  to  pay  more  thf^.Tl  thor  Ediare 
of  the  debt,  they  can  in  turn  enforce  a  claim  for  contribution 
against  the  debtor  or  debtors  who  received  the  covenuit  or 
qualified  release."'    What  then  are  the  rights  of  a  debtor  dis- 


"  See  CarroU  ■>.  Corbitt,'  57  Ala.  579; 
New  York  Bank  Note  Co.  v.  Kidder 
Pnw  Mfg.  Co.,  192  Mass.  391,  408, 
78  N.  E.  463,  and  the  following  caaes 
where  the  original  liability  was  in  tort: 
Chicago  &c.  R.  Co.  v.  Hines,  82  lU. 
App.  488;  CfNtH  v.  National  Oil  Co., 
231  Man.  20,  120  N.  B.  107;  Knapp 
p.  Boche,  94  N.  Y.  334;  Smith  n.  Dixie 
Parke  &c.  Co.,  128  Tenn.  112, 119, 157 
S.  W.  900;  P<^  e.  Meilke,  eO  Wis.  248, 
18  N.  W.  927.  In  Dwy  o.  Connecticut 
Co.,  89  Conn.  74,  95,  92  Atl.  883,  L.  R. 
A.  1916  E.  800,  the  court  said:  "Pull 
satiafaction  ia  in  itaelf  a  bar  to  further 
tneoYery.  Ayer  n.  Aahmead,  31  Conn. 
447,  452,  83  Am.  Dec.  164.  When  the 
right  of  action  is  once  satisfied  it  oeaaea 
to  exist.  If  part  gatisfoction  has  al- 
ready been  obtained,  furtfa»'  teooyay 
can  only  be  had  of  a  sufficient  sum  to 
acoMnidish  satisfaction.  Anything  re- 
Miyed  on  account  of  the  injury  inuree 
to  the  b^efit  of  all,  and  operates  aa 
payment  pro  tanlo.  Thia  is  the  famil- 
iar rule  where  oonsideration  haa  been 
nceived  in  return  tar  covenaute  not  to 
ne  w  in  part  payment,  and  it  is  the 
lo^^  and  reasonable  one.     Snow  v. 


Chandler,  10  N.  H.  92. 95, 34  Am.  Deo. 
140;  Chamberhn  t>.  Murphy,  41  Vt. 
110,  119;  BlosB  t>.  HyTnale,  3  W.  Va. 
393,  409,  100  Am.  Deo.  752;  Mlis  t>. 
Ebsoo,  50  Wis.  138,  164,  6  N.  W.  618, 
36  Am.  Rep.  830;  Musolf  v.  DuluUi 
Edison  Electric  Co.,  108  Minn.  309, 
122  N.  W.  499,  24  L.  R.  A.  (N.  a) 
451.  In  Nashville  Intenirban  R.  p. 
Gregory,  137  Tenn.  422,  193  S.  W. 
1053,  the  court,  however,  refused  to 
require  a  credit  by  the  plaintiff  in 
favor  of  the  defendant  of  a  sum  r&- 
ceived  from  another  joint  tort  feasor 
in  exchange  for  a  covenant  not  to  sue. 
The  court  somewhat  confused  the 
two  distinct  questions  as  to  whether  a 
covenant  not  to  sue  extinguished  the 
cause  of  action,  and  whether  a  pay- 
ent  received  for  such  a  covenant  should 
be  regarded  aa  part  payment  on  ac- 
count of  the  joint  liability  of  the  tort 
feasors.  It  is  expressly  provided  in 
some  of  the  statutes  referred  to  tvpra, 
S336,  that  credit  shall  be  given  for 
payments  by  a  joint  debtor. 

"  Hutton  tr.  Eyre,  6  Taunt.  289; 
Price  V.  Baiter,  i  E.  A  B.  TOO, 
780. 
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chained  by  the  creditor,  but  ttue  forced  to  contribute  by  a 
co-debtor?  The  answer  would  eeem  to  depend  upon  the  con- 
struction of  the  covenant  or  release  which  he  has  received  from 
his  creditor.  It  seems  possible  for  a  creditor  to  covenant  with 
a  debtor  that  not  only  shall  l^e  covenantee  be  free  from  direct 
liability  to  the  creditor,  but  also  that  he  shall  not  be  made 
indirectly  liable  by  being  forced  to  contribute  on  account  of 
payments  made  by  his  co-debtors.  If  such  is  the  true  meaning 
of  a  creditor's  covenant,  the  covenantee  when  forced  to  con- 
tribute by  the  other  debtors  would  have  an  action  at  law 
against  the  covenantor  to  recover  the  amount  of  his  contribu- 
tion, and  in  order  to  avoid  circuity  of  action  the  covenantee 
would  be  entitled  to  relief  in  equity  as  well  as  at  law  for  the 
substantial  enforcement  of  tiie  covenant: 

"The  intention  of  the  parties  is  carried  out  by  allowing  the 
creditor  to  take  payment  [judgment?]  at  law,  leaving  the  party 
who  holds  the  covenant  to  his  remedy  in  equity  for  a  specific 
praformance,  by  which  he  is  fully  protected,  not  only  from 
paying  more  directly,  but  if  there  be  sureties,  by  restraining 
the  creditor  from  collecting  any  amount  out  of  them,  because 
tiiat  would  subject  hint  [the  covenantee]  to  their  action,  and 
thus  indirectly  violate  the  covenant,  or  if  there  be  other 
principal  obligors,  by  restraining  the  collection  of  any 
more  than  an  aliquot  part  of  the  debt,  or  any  amount  that 
would  subject  the  party  [covenantee]  to  an  action  for  contribu- 
tion."" 

But  this  is  not  the  necessary  construction  of  a  covenant  not 
to  sue.  It  is  questionable  whether  such  a  covenant  can  be  ex- 
tended by  implication  to  mean  that  tJie  covenuttee  shall  not 
be  sued  by  anyone  on  account  of  the  debt.**    Certainly,  if  the 

*>  Riusell  If.  AddertoD,  U  N.  C.  417.  ■>  The    imidinttoa    was    held    not 

Quoted  with  Approval  in  Cravea  v.  permisBible  in  Mallet  v.  ThompaoD,  5 

Freeman,  Si  N.  C.  361,  366.    See  also  Eep.  178  (1804);  and  this  oonclusiob 

Kirby  v.  Taylor,  6  Johtu.  Ch.  242,  263,  seema  neceHsarily  involved  in  any  un- 

where  Chanc^or  Kent  construed  a  qualified  statement  that  a  ooveoant 

covenant  not  to  sue  one  joint  obligor  not  to  sue  one  joint  debtor  doe«  not 

as  amounting  in  effect  to  an  agreement  discharge  the  others,  for  if  such  a  oov- 

to  discharge  that  obligor  and  also  to  enant  were  construed  as  meaning  that 

discharge  a  surety  from  liabihty  for  tile  oovraiantee  should  be  sued  by  oo 

his  debt.  one,  to  avoid  circuity  of  action  the  oov- 
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creditor  by  his  covemuit  or  releaee  e3q>resely  reserves  his  right 
against  the  other  co-debtors,  the  agreement  must  then  Decessa- 
rily  be  construed  as  binding  the  creditor  to  refrain  only  from 
direct  proceedings  against  the  debtor  who  receives  the  cov- 
enant or  release,  but  not  to  hold  that  debtor  harmless  from 
such  liability  as  may  come  to  him  indirectly  after  the  debt  has 
been  enforced  against  his  co-debtors.  As  has  been  seen,  even 
though  the  debtor  receiving  the  cov^iant  or  release  is  known 
to  be  the  principal  debtor,  a  right  may  be  reserved  against  the 
co-debtors  though  known  to  be  merely  sureties.**  And  the  en- 
forcement by  the  sureties  of  their  right  toindemnificationagainst 
their  principal  will  give  the  latter  no  right  against  the  creditor, 
"for,  when  the  right  is  reserved,  the  principal  debtor  cannot 
say  it  is  inconsistent  with  giving  hiin  time  that  the  creditor 
should  be  at  liberty  to  proceed  against  the  sureties,  and  that 
th^  should  turn  roimd  upon  the  principal  debtor,  notwith- 
standii^  the  time  so  given  him;  for,  he  was  a  party  to  the 
agreement  by  which  that  right  was  reserved  to  the  creditor 
and  the  question  whether  or  not  the  surety  is  informed  of  the 
arrangement  is  wholly  immaterial."  '* 

But  even  where  the  creditor  expressly  reserves  a  right  against 
other  co-debtors  than  the  one  released,  and  therefore  may  in  a 
circuitous  maimer  compel  the  one  released  to  pay  a  portion  of 
the  debt,  by  rendering  him  liable  to  a  suit  for  contribution,  or 
indemnity,  it  seems  the  creditor  would  be  liable  for  breach  of 
covenant  if  he  himself  should  levy  execution  directly  on  the 
debtor  to  whom  he  had  given  a  release." 

en&ntor  in  erane  caaee  at  leaat  ou^t  righte  againat  Forbes.  He  oounael 
Dot  to  be  allowed  to  sue  the  others,  for  the  defendant  urged  that  this  re- 
See  tupra,   $338.  leaee  discharged  the  claim  altogether, 

"  Bateeon  v.  Ooeling,  L.  R.  7  C.  P.  but  the  counsel  for  the  plaintiff  argued 

9.    And  see  cases  cit«d  infra,  }  1230.  (at   page   45);  "The    present   suit   is 

"  BatestHi  p.  Gosling,  L.  R.  7  C.  P.  quite  consistent  with  the  provisoes,  for 

9,  15  (1871).    To  the  same  effect  are  Merman  is  sued  jointly  with  Forbes 

NevjU'a  Case,  L.  R.  6  Gh.  43,  47;  on  a   joint   debt;   Ellerman   is  only 

P&nndee  e.  Lawrence,  44  III.  405,  411.  jcuned  for  conformity,  and  if  he  or  hk 

"In  Sc^y  V.  Forbes,  2  B.  &  B.  38,  property  be  taken  in  execution,  he  has 

the  action  was  brought  against  joint  his  remedy  by  an  action  for  damages  on 

debtors  Forbes  and  ESlerman;  the  lat-  this  deed,  taking  it  as  a  (»venant  not 

t«r  had  been  ^ven  by  the  creditors  a  to  sue."    To  this  part  of  the  argument 

rdease  with  a  proviso  reserving  all  the  court  in  its  opiuion  said:  "It  is 
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§  34d.  Discharge  of  a  joint  rig^t  by  one  obligee  destroys  Ha 

right  of  alL 
Since  each  of  several  joint  obligees  is  interested  in  the  entire 
claim,  he  has  power  to  discharge  the  entire  claim  either  by  re- 
lease "^  or  by  an  accord  and  satisfaction; "  and  so  a  payment  of 
the  whole  debt  to  one  obligee  discharges  it;"  and  a  tender  to 
one  is  legally  a  tender  to  all.*°  Where  mcmey  is  lent  by  several 
peraons  to  another,  the  graieral  rule  in  equity,  however,  is  that 
they  will  be  regarded  prima  facie  as  tenants  in  common,  both 
of  the  claim  and  of  any  securities  for  it."  "Though  they  take 
a  joint  security,  each  means  to  lend  hie  own  money  and  take 
back  his  own."  *'  But  in  speakii^  of  this  doctrine  of  equity, 
theEnglishCourt  of  Appeals  has  said:  "It  is  obvious  that  this 
proposition  cannot  be  put  higher  than  a  presumption  capable 
of  being  rebutted.  If  the  mon^,  supposing  it  to  have  been 
lent,  were  trust  money,  the  presumption  of  a  tenancy  in  coiu- 
mon  on  the  part  of  the  two  trustees  could  not,  as  it  seems  to  us, 
arise.  Survivordup  is  essential  for  the  purposes  of  trusts  and 
so  tiiere  may  be  a  variety  of  circimiBtances  which  may  settle 
the  question  either  one  wxy  or  the  other.  In  the  present  case 
we  do  not  even  know  whether  the  bond  was  for  mpne^  lent,  or 
what  was  the  groundwork  of  the  obligation,  and  iv  is  clear  that 
if  the  presumption  is  that  the  interest  in  this  obligation  be- 
longed in  equal  portions  in  severalty  to  the  two  plaintiffs,  the 
plaintiff  who  was  settled  with  by  the  accord  and  I  satisfaction 
has  been  paid  his  half,  at  all  events,  and  it  cannot  pe  recovered 
again  in  thb  action."  "    The  court  therefore  hela  that  a  de- 

not  aeceeaaxy  now  to  ebj  anything  ts  ADm  p.  South  Penn  CHI  Co.,  73  W.  V&. 

to  any  ulterior  remedy  the  defendant  156,  77  S.  E.  QOS. 

mayhaveoTBUppaeehims^tohaTe:^ —  "Hoover  p.  Wolfe,  167  CaL  337, 

In  this  respect  he  will  act  as  he  may  be  139  Pac.  794;  FUoigan  v.  Seelye,  £3 

advised,   and  as   cirouinatanoeB  may  Minn.  23,  66  N.  W.  116;  Camiait  v. 

eeem  to  require."  Pulti,  21  N.  Y.  647. 

»  RawBtome  8.  Ganddl^  IS  W.  &  M.  *>  Petty  v.  Styward,  Eq.  Gas.  Abr. 

304;  Myrick  t>.  Dame,  9  Gush.  248;  290;  Rigden  v.  Vallier,  2  Vea.  Sr.  362, 

Napio'  i>.  McLeod,  9  Wend.  120.  268;  Mwely  v.  Binl,  3  Vw.  028,  631; 

"Wallaoep.KelMU,7M.&W.264;  Steeds  t>.  Steeds,  22  Q,  B.  D.  537; 

Husband   v.    Dtma,    10  C.    B.   946;  PoweS  t>.  BrotUiurat,  [1901]  2  Ch.  160. 

United  States  v.  Baoon,   14  Blat«h.  *>  Mwdy  v.  Bird,  3  Ves.  628,  631 

279;    Oabom    v.    Martha's    Vineyard  (Lord  Alvudey). 

R.  R.  Co.,  140  Man.  649,  5  N.  B.  486.  •>  Steeds  v.  Steeds,  22  Q.  B.  D.  537, 

"  Bowes  v.  Seegor,  8  W.  &  S.  222;  541. 


feoce  of  accord  and  satisfaction  with  one  joint  obligee  could 
not  be  stricken  out  by  equity  but  must  be  amended  by 
such  a  statement  of  the  material  facts  as  would  enable  the 
court  to  judge  whether  the  right  should  be  treated  as  joint  and 
therefore  wholly  discharged,  or  as  several,  in  which  case  half 
only  would  have  been  discharged.  But  even  thoi^  a  release 
of  a  joint  right  by  one  obligee  is  made  in  the  exercise  of  clear 
legal  power,  it  would  seem  that  if  the  release  were  intended  and 
known  to  be  intended  as  a  fraud  on  the  rights  of  other  obligees, 
the  obligor  coxUd  not  be  allowed  to  set  up  his  legal  defence  as 
a  bar  to  an  action  by  the  defrauded  obligee.**  Just  as  a  legal 
discharge  of  a  debt  is  invalid  wh««  the  creditor  knows  that  the 
claim  against  him  has  been  assigned '"  so  here,  a  legal  discharge 
hy  one  obligee  should  be  equally  imavailable.  It  may  be,  also, 
that  a  joint  obligation  of  two  or  more  trustees  with  reference 
to  the  trust  property  cannot  be  discharged  by  payment  to  one 
of  them  even  though  the  payment  is  made  in  good  faith.** 

§  344.  Smvivorahip  of  joint  ri^^ts  and  duties. 

If  one  of  several  joint  obligors  dies,  the  law,  foUowing  ihe 
analogy  of  survivor^p  in  joint  estates  in  land,  has  held  from 
an  ear^  day  and  still  holds  that  the  whole  duty  devolves  upon 
the  surviving  obligors.'^    If  all  the  joint  obligors  die  the  obli- 

**  Griffith  on  Joint  Ri^ts  and  Lia-  joint  receipt  or  by  the  joint  authority 

InEtin,  page  34;  W.  D.  Reeree  Lum-  of  the  two  persona  who  had  so  entrusted 

ber  Co.  v.  Davis,  124  Ark.  143,  187  the  Defendants."     The  oourt  distiiH 

8.  W.  171.  guishee  the  case  of  Charlton  v.  Dur- 

**  See  infra,  {  433.  ham,  4  Ch.  App.  433,  on  the  ground 

■■  In  Lee  v.  Sonkey,  L.  R.  16  Eq.  204,  that  there  the  persons  jointly  entitled 

the  defeadantB,  a  firm  of  solioitorB,  were  executors,  and  the  receipt  of  one 

bad  beai  entnuted,  with  a  sum  of  executor  was  Bu£Scient.    It  is  not  in- 

maney  to  hold  pending  final  instruct  timated  that  the  situation  in  Lee  t>. 

tions  from  two  trustees.     No  invest-  Sankey  would  have  been  otherwise  if 

ment  was  made  but  the  deTendants  at  the  money  due  from  the  defendants 

various  times  repaid  the  money  to  one  had  been  a  debt  instead  of  a  trust,  but 

<rf  the  trustees  Buppoeing  him  author-  it  cannot  be  admitted  that  payment 

ized  to  act  on  behalf  of  both.    He  was  of  a  debt  in  good  faith  to  one  trustee 

not  so  authorized,  and  the  defendants  is  not  a  discharge  of  the  right  of  two  or 

were  held  liable.  Bacon,  V.  C,  saying  moitt  joint  tniateee.    Bowes  v.  Seeger, 

(at  p.  210):  "ijie  money  having  been  S  W.  &  S.  222. 
placed  in  the  Defendants'  hands  by         "  Osborne  v.  Croebem,  1  Sid.  238; 

the   two  trustees,  th^  can  only  be  Catder  v.  Ruth^ord,  3  B.  &  B.  302; 

<yacharged  of  such   moneys  by  the  Kcbards  t>.  Heaths,  1  B.  ft  Aid.  29; 
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gation  rests  upon  the  executor  or  administrator  <^  the  last  sur- 
vivor.'' To  this,  however,  an  exception  must  be  stated  if  a 
contract  is  personal  in  its  charact^  and  requires  for  its  per- 
formance the  action  of  all  the  obligors.  "Hie  deatii  of  one  will 
discharge  all  from  liability.** 

Survivorship  also  applies  to  joint  obligees.  15  (me  of 
tiiem  die,  the  entire  right  vests  in  the  survivors; '  and  if 
all  the  obligors  die,  the  right  vests  in  the  personal  repre- 
sentatives of  the  last  survivor.^  In  the  case  of  obligees  also 
a  contract  may  be  so  personal  in  its  character  as  to  {H'eclude 
survivorship.  Thus  the  contract  of  a  theatrical  agent  to  em- 
ploy three  persons  for  a  performance,  in  which  they  wa«  all 
to  take  part,  could  not  be  enforced  by  the  survivors,  if  one 
should  die.  The  rule  of  survivorship  especially,  as  applied  to 
joint  obligore,  frequently  works  injustice.  Although  the  rule 
did  not  preclude,  a  surviving  obligor,  or  the  estate  of  a  surviving 
obligor,  which  had  been  compelled  to  pay  the  whole  of  the  obli- 
gation, from  obtMning  contribution  or  indenmification  frcHn  the 
estates  of  the  deceased  co-obligors,*  the  creditor  mij^t  be  de- 
prived of  all  redress  if  all  obligors  died  who  were  pecuniarily 
responsible.  In  the  United  States,  equity  relieves  this  hardship 
by  allowii^  the  creditor  a  remedy  against  the  estate  d  the  de- 
ceased joint  obligor.*  To  this  doctrine  of  equity  is  due  the  state- 


Moore  v.  Rogen,  19  DI.  347;  Stevens 
V.  Catlin,  1S2  lU.  S6,  37  N.  E.  1023; 
Babcock  V.  FarweU,  245  lU.  14,  44,  91 
N.  E.  883,  137  Am.  St.  Rep.  284;  Mo- 
Intoeh  d.  Zaring,  150  Ind.  301,  49 
N.  E.  161;  Foster  «.  Hooper,  2  Mass. 
572;  Lee  r.  Blodget,  214  Mass.  374; 
102  N.  E.  67;  Yorks  v.  Peck,  14  Barii. 
044;  Chomberliun  v.  Dunlop,  12S  N.  Y. 
i5,  26  N.  E.  966,  22  Am.  St.  Rep.  807; 
MclAu^ilm  t>.  Head,  86  Oreg.  361, 
168  Pac.  614;  Hogan  i>.  Sullirati,  79 
Vt.  36,  64  Atl.  234. 

••  Bulkley  i;.  Wright,  2  Root,  10. 

**  Thus  a  death  of  one  membw  of  the 
firm  dischargee  a  contract  by  the  firm 
to  employ  a  servant.  See  »upra,  {  316; 
infra,  i  1941. 

1  JeU  V.  Douglas,  4  B.  &  Aid.  374; 
Vandenhauvd  c.  Stom,  3  Conn.  203; 


Supreme  Lodge,  K.  ft  L.  of  Honor  v. 
Porting,  167  Bl.  291,  47  N.  E.  203, 
69  Am.  St.  Rep.  296;  Baboock  v.  Far- 
w(jl,  245  m.  14,  44,  91  N.  E.  683; 
S^nper  v.  Coatee,  93  Miim.  76,  lOO 
N.  W.  662;  Amahllo  Nat.  Bank  w. 
Harreil  (Tex.  Civ.  App.),  159  S.  W. 
858. 

'Rolls  V.  Yate,  Ydv.  IT7;  AndetBOn 
t>.  Martmdale,  1  East,  497;  PaA  o. 
PbAn,  216  Mass.  405,  406,  103  N.  E. 
936;  StowfUs  v.  Drake,  3  Zab.  (N.  J. 
Eq,)  310.  See  B&bcock  v.  F^rwdl, 
245  m.  14,  44,  91  N.  E.  683,  137  Am. 
St.  Rep.  284. 

>  gee  infra,  {  345. 

'  See  the  fdlowing  notes.  "Hie  same 
result  is  sometimes  attained  by  statute. 
McClaskey  v.  Barr,  79  Fed.  408  (Ohio) ; 
Whit«   V.    Connecticut    Graeral   life 
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ment  often  made,  tikat  joint  obligations  are  treated  in  equity  as 
joint  and  several.  But  this  statement  is  inaccurate,  for  equity 
never  charged  the  estate  of  the  deceased  joint  obligor  unless 
dtiier  because  of  fraud,  ignorance,  or  mistake,  the  parties 
failed  to  create  a  joint  and  several  liability  when  such  was  their 
intuition  ;^  or  where  the  deceased  joint  obligor  shared  in  the 
consideration  or  benefit  for  which  the  obligation  was  given.* 
Where  the  deceased  obligor  ia  merely  .a  surety,  his  death 
destroys  all  remedy  of  the  obligee  against  his  estate  in  equity 
as  well  as  at  lawj  And  even  where  the  deceased  joint  obligor 
shared  in  the  conaderation  his  estate  cannot  be  held  until  it  is 
shown  that  the  creditor  has  no  effective  redress  against  the 
surviving  obligor.'  In  England  tmless  the  joint  obhgation  is 
that  of  a  partnership  the  creditor  has  no  relief  ^^nst  the  es- 
tate of  a  deceased  joint  obligor  even  though  he  was  not  a  surety, 
and  the  claim  cannot  be  collected  from  the  survivor.'  By 
modem  statutes  it  is  sometimes  broadly  provOled  that  all  con- 
tracts which  by  the  common  law  are  joint  shall  be  construed 
as  joint  and  several."  * 

§S46.  Contribution. 
Thoi^  a  creditor  may  exact  full  payment  of  the  whole 

lu.  Co.,  34  App.  D.  C.  460;  Hogan  v.  *In.n  Burdick,  79  N.  Y.  Misc.  167, 

Sullirau,  70  Vt.  36,  M  Atl.  234;  Brown-  140  N.  Y.  8.  582. 

fidd  D.  Holland,  63  Wash.  86,  114  Pao.  *  Sumner  v.  Fowcdl,  2  Mer.  30;  Clarice 

890.    But  such  a  statute  does  not  pre-  v.   Bickers,   14   Sim.  639;  Wilmer  c. 

vent  the  surriTing  obligon  also  from  Currey,  2  De  Q.  &  Sm.  347;  Jonea  «. 

bang  jointly  liable  for  the  whole  debt.  Beach,  2  De  G.  M.  A  G.  886,  889; 

Lee  B.  Bh)dget,  214  Maaa.  374,  102  Other  v.  Ivsaon,  3  Drew.   177,   182; 

N.  B.  67.  Bereeford    c.    Browning,    L.    R.    20 

*  Pickec^ill  ■>.  Lahraia,  15  WaU.  140,  Eq.  564,  669.  See  also  Richardson 
144,  21  L.  Ed.  119.  v.  Horton,  6  Bear.  185. 

*  Ibid.  See  also  Cox  p.  Maddux,  72  i°  Bank  <rf  Topeka  i>.  Eaton,  95 
Ind.  206;  Waters  v.  Riley,  2  H.  ft  G.  Fed.  35G  (Man.  deciaian  on  Kansas 
305;  Barnes  v.  Brown,  130  N.  Y.  372;  Statute);  Gummer  o.  Main,  140  Cat. 
Heuf^'s  App.,  24  Pa.  413.  535,  74  Pac.  26  (if  all  the  obhgors  re- 

'  Towers    d.    Moor,    2    Vem.    98;  ceive  some  benefit  from  the  oonsideTa- 

SimpBon  v.  Vaughan,  2  Atk.  31;  Pick-  tion);  Powell  o.  Kettelle,  6  lU.  491; 

afigiI]D.lAhens,  ISWall.  I40,2lL.Ed.  Hudelson  v.  Annatrong,  70  Ind.  99; 

119;  Olmsted  v.  Olmsted,  38  Conn.  309,  Rose  i>.  Williams,  5  Kans.  4S3;  Mays 

DRvis  V.  Van  Buren,  72  N.  Y.  687;  t..  Cocknim,  67  Tex.  .' 

Richonbon  ir.  Draper,  87  N.  Y.  337;  v.  State,  68  Tex.  92; 

Dougtan  v.  Ferris,  138  N.  Y.  192,  207,  Oppenheimer,  15  Wash.  290,  46  Pao. 

33  N.  £.  1041,  34  Am.  St.  Rep.  435.  254. 
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debt,  by  levy  of  execution  or  otherwise,  from  one  oa^  of  thoee 
severally  or  jointly,  or  jointly  and  severally,  liable  to  him,  and 
cannot  be  compelled  to  confine  his  resort  to  each  to  titaX  amount 
which  as  between  one  another  each  debtor  ought  to  pay,  an 
obligor  who  is  compelled  by  the  creditor  to  pay  in  excess  of 
the  share,  proper  as  between  himself  and  his  co-debtors,  is 
entitled  to  contribution  or  indemnification  from  the  other - 
obligors  according  to  bis  ccmtract  or  relation  with  thou.  The 
obligors  before  entering  into  the  obligation  may  have  made 
a  special  contract  with  one  another  as  to  the  shares  in  which 
the  liabifity  should  ultimately  be  borne  by  them."  If  th^y 
made  no  such  contract  it  will  be  inferred  that  their  shares  are 
in  proportion  to  their  interest  in  the  matter.  Accordingly  if 
the  transaction  was  wholly  for  tiie  benefit  of  one  of  the  obligors 
and  the  otho?  were  sureties,  the  former  should  dischai^  the 
whole  debt,  and  if  any  of  the  latter  have  been  forced  to  pay 
anything  upon  the  obligation  it  can  be  recovered  by  him  from 
the  principal  debtor.  As  between  obligors  who  are  equally 
interested  or  equally  without  interest  the  duty  to  bear  the 
burden  is  equal,  and  contiibution  will  be  enforced  in  favor 
of  one  who  has  paid  more  ihan  his  proportion  agunst  others 
who  have  paid  less."  But  in  the  case  of  a  partner  who  has 
paid  personally  a  partnership  liability,  contribution  will  not 
be  enforced  ag^nst  his  co-partners,  since  on  settlement  of  the 
whole  partner^p  the  balance  might  be  against  the  partner 
who  has  made  the  [>ayment.'*    If  a  debtor  jointiy  liable  with 


"  See  for  inaUnces  of  such  contracts, 
WiUiftms  D.  Riehl,  127  Cal.  366,  59 
Pac.  7S2,  7S  Am.  St.  Rep.  60;  Crane 
V.  Bayley,  126  Mich.  323,  86  N.  W. 
874;  Annitage  v.   Pulvcr,  37  N.  Y. 

"  Harsaok  tr.  Webbw,  6  H.  A  N. 
1;  Lowe  v.  Dixon,  16  Q.  B.  D.  456; 
Comstock  D.  Potter,  Iftl  Mich.  629, 
16S  N.  W.  102;  AUen  c.  Gamer,  45 
Utah,  39,  143  Fac.  22S;  In  re  Koch's 
Estate,  148  Wis.  648,  134  N.  W.  663. 
See  abo  cases  dted  in  this  section, 
pauim,  and  ir^ra,  H  '^^  «l  »tq.  M 
tori^t  of  Bubrogatjon  see  wfra, 
1271. 


"  Brown  v.  T^MOott,  6  M.  A  W.  119; 
Sedgwick  K.  Daniell,  2  H.  ft  N.  319; 
Pollard  V.  Stanton,  6  AU.  451;  De- 
Jamette  v.  MeQueoi,  31  Ala.  230,  68 
Am.  Dec.  164;  Roes  v.  Cornell,  45  Cal. 
133;  Price  v.  Drew,  IS  £1a.  670;  Crov 
ley  D.  Taylor,  83  Ind.  337;  I^wrence 
■>.  Clark,  9  Dana,  257, 35  Am.  Dec.  133; 
Phillips  ■>.  Blatchford,  137  Mas.  510; 
Glynn  v.  Phetteplace,  26  Micb.  383; 
Codcrdl  c  Thompson,  86  Mo.  510; 
YoungloTe  v.  liebhardt,  13  tfeb.  567, 
14  N.  W.  528;  Harris  t>.  Harria,  39 
N.  H.  46;  Booth  v.  Farmers'  &o.  Bank, 
74  N.  Y.  228;  Fulton's  Appeal,  95 
Fa.  St.  323;  Merriwethve.  Hardeman, 
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otiuTB  dies,  his  estate  rem^ina  liable  to  contribute  what  is 
equitabty  due  to  his  co-debtOTs  who  discharge  the  obligation, 
in  view  of  the  original  agreement  of  the  debtors  with  one  an- 
other, or  of  their  respective  interests." 

It  has  been  frequently  laid  down  that  no  right  to  contri- 
bution in  favor  of  a  joint  debtor  exists  until  actual  payment 
by  him  of  mcn%  than  the  share  of  the  whole  debt  which,  as 
between  himself  and  those  from  whom  he  seeks  contribution, 
he  ought  to  pay; "  but  where  judgment  has  been  rendered 
against  a  c<Hlebtor  for  more  than  his  share  it  seems  that  he 
may  by  an  equitable  proceeding  in  which  the  creditor  is  made 
a  party  have  tiie  other  co-debtors  compelled  to  pay  their 
proper  shares  of  the  judgment.^* 

The  right  of  two  or  more  joint  debtors  to  recover  for  an 
ex(%s&ive  amount  pud  by  them  is  a  joint  right  which  th^  can 
enforce  against  a  co-debtor  in  an  action  in  which  those  who 
paid  are  all  joined  as  plaintiffs,  provided  payment  was  made 
by  them  jointly; "  but  for  payments  made  severally  by  joint 
debtors,  they  must  sue  severally  for  contribution."  The 
obhgation  of  each  joint  debtor  who  has  not  paid  his  share  to 
contribute  to  those  who  have  paid  more  than  their  share  is  a 
several  obligation;  "  but  resort  .may  be  had  to  a  court  of  equity 
where  the  parties  are  numerous  or  the  facts  are  comphcated, 
and  all  persons  from  whom  .or  to  whom  contribution  is  due 

61  Tex.  436;  Kendrick  p.  Tarbell,  27  118  Minn.  350,  138  N.  W.  IMX,  and 

Vt.    612;   TomlinBon    f.    Nelson,    49  aee  irf^ra,  {{  1277  et  teq. 

Wis.  670,  6  N.  W.  366.  >*  WolmershausfeQ  i>.  Oullick,  [18031 

"  Prior  V.  Hembrow,  8  M.  A  W.  873;  2  Ch.  5H.    See  infra,  i  1275. 

Ashl^  D.  Aahby,  7  B.  &  C.  444,  449,  "  Dusaol  v.  Bruguiere,  50  Cal.  456; 

451;  Bfttard  v.  Hawea,  2  E.  4  B.  287,  Oapp  n.  Rice,  15  Gray,  557,  77  Am. 

298.  Deo.  387;  Weeks  v.  Parsons,  176  Mass. 

»  Ex  parte  Snowdon,  17  Cb.  D.  44;  570,  68  N.  E.  157;  Fletcher  v.  Jackson, 

Gardner  v.  Brooke,  (18971  2  Ir.  Kep.  6;  23  Vt.  681,  66  Am.  Dec.  98. 

Washington  v.  Norwood,  128  Ala.  383,  *■  Kelby  v.  Steel,  6  Eep.  104;  Graham 

30  So.  406;  Comett  v.  Holoomb,  23  o.  Robertson,  2  T.  R.  282;  Birkley  tr. 

Ky.  Iaw  Rep.  34,  62  So.  477;  Backus  Presgrave,  1  East,  220,  226;  Lombard 

«.  Coyne,  45  Mich.  584,  8  N.  W.  694;  v.  Cobb,  14  Me.  222;  Fletcbo'  v.  Graver, 

Yore  ».  Yore,  240  Mo.  461,  144  8.  W.  11  N.  H.  368,  35  Am.  Deo.  407;  Pros- 

847;  Gourdin  c  Trenholm,  26  8.  C.  362.  eott  e.  Newell,  39  Vt.  82. 

But  ^ving  negotiable  p^ier  by  oike  "Cowell  v.  Edwards,  2  B.  A  P.  268; 

ddrtor  if  accepted  by  the  creditor  as  Powell  c.  Matthis,  4  Ired.  L.  S3,  40 

alndute  payment  gives  a  right  to  con-  Am.  Dec.  427;  Fletcher  v.  Jttokaoa,  23 

tzibution.     Bayne  v.  Oreiner'e  Eat.,  Vt  681,  66  Am.  Dec.  96. 


66S  WILUSTON   ON   CONTIU.CTS  §  346 

may  be  joined  as  defendants."  A  joint  debtor  who  has  paid 
more  than  his  share  is  not  generally  held  entitled  at  law  to 
enlarge  the  liability  of  some  of  the  remaining  joint  debtors 
because  others  are  insolvent;  *'  but  in  equity  the  insolvent 
debtors  may  be  diar^arded  in  niftVing  the  calculation.**  So 
parties  bound  to  contribute  who  are  not  within  the  jurisdic- 
tion will  not  be  regarded  by  a  court  of  equity  in  the  calcu- 
lation;"  and  in  some  jurisdictions  the  equitable  rule  has  been 
applied  at  law.**  The  subject  of  contribution  between  co- 
sureties is  further  considered  in  a  later  chapter.*^  It  may  be 
added  finally  to  avoid  misapprehension,  that  no  right  of  con- 
tribution exists  between  joint  tort  feasors  who  are  in  pari 
delicto.^ 


§  316.  Effect  of  a  new  promise  or  part  payment  by  a  joint  or 
joint  and  several  debtor  <m.  the  statute  of  limitations. 

Lord  Mansfield  held  in  an  early  case  that  a  "payment  by 
one  joint  debtor  is  payment  for  all,  the  one  acting,  virtually, 
as  agent  for  the  rest;  and,  in  the  same  manner,  an  admission 
by  one  is  an  admission  by  all;  and  the  law  raises  the  pronuBe 
to  pay  when  the  debt  is  admitted  to  be  due- "" 


"New  Engliuid  Trust  Co.  v.  New 
York  Belting  Co.,  166  Mass.  42,  43  N. 
K  928;  Cuyler  v.  Enswortli,  6  P&ige,  32. 

"Browne  c.  Lee,  6  B.  ft  C.  680; 
Cowell  V.  Edwuda,  2  B.  &  P.  268; 
Batfttd  V.  Hawes,  2  E.  A  B.  287;  Moore 
p.  Bruner,  31  IH.  App.  400;  Chaffee 
e.  Jooes,  19  Pick.  280,  265;  PoweU  t>. 
Matthifl,  4  Ired.  L.  83,  40  Am.  Dec. 
427;  Gross  e.  Davie,  87  Tenn.  226,  230, 
11  S.  W.  92. 

»  Cowell  V.  Edwwls,  2  B.  ft  P.  268; 
mtchman  v.  Stewart,  3  Drew,  271; 
Bamskm  v.  Edwards,  31  Ch.  D.  100; 
Burrou^  v.  Lott,  19  CeJ.  125;  Secu- 
rity Ins.  Co.  V.  St.  Paul  4c.  Ins.  Co.,  50 
CoDii.  233;  Young  v.  Lyona,  8  Qill, 
162,  166;  Gnna  b.  Davis,  87  Tenn.  226, 
II  S.  W.  92,  10  Am.  St.  Rep.  635; 
TwicheU  t>.  Askew  (Tex.  Civ.  App.),  141 
S.  W.  1072;  PTMton  v.  Preeton,  4 
Gratt.  88,  47  Am.  Dec.  717;  Cummings 


v.  May,  91  Ala.  233,  8  So.  790.  See 
also  Young  e.  Clark,  2  Ala.  264. 

"  Security  Ina,  Co.  p.  St.  Paul  Ac 
Ina.  Co.,  GO  Conn.  233;  Whitman  e. 
Porter,  107  Mass.  G22;  Boardman  «. 
Paige,  11  N.  H.  431;  Heftoma  *. 
George,  2  Rich.  Eq.  IS. 

M  Michael  v.  AUbnght,  128  Ind.  172, 
25  N.  E.  902;  Boaidman  v.  Paige,  11 
N.  H.  431;  Mills  v,  Hyde,  19  Vt.  59, 
46  Am.  Dec.  IH;  LiddeU  n.  WisneU, 
59  Vt.  365,  S  AU.  680.  In  En^and 
mnoe  the  Judicature  Act,  36  A  37  Vict., 
e.  86,  8.  25,  the  equity  rule  preraila  in 
all  casee.  Lowe  v.  Dixon,  16  Q.  B.  D. 
455.  And  in  States  in  this  country 
where  procedure  at  law  and  that  in 
equity  are  asstmilated,  the  same  result 
may  be  expected. 

"  See  infra,  H  1277  tt  aaq. 

'  See  it^ra,  H  1026,  1631. 

"Whitcomb  ■>.   Whiting,  2  Doug. 
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There  is  nothing  in  the  inherent  nature  of  joint  indebted- 
ness which  should  warrant  the  conclu^on  that  one  joint  debtor 
may  by  a  new  promise  bind  his  co-obligors^  The  question 
should,  on  principle,  depend  upon  the  authority  in  fact  of 
the  promisor  to  act  as  agent  for  his  co-obligors.  In  decidii^ 
such  a  question  of  fact  it  may  be  a  h^hly  material  circum- 
stance that  the  joint  obligors  are  partners,  and  other  circum- 
stances from  which  an  inference  of  actual  or  apparent  authority 
may  be  drawn  will  be  similarly  important.  If,  however,  Lord 
Mansfield's  ruling  is  adopted  to  its  full  extent,  all  these 
questions  become  immaterial.  In  every  case  the  payment  or 
new  promise  of  one  joint,  or  joint  and  several  obligor  will  have 
the  same  effect  as  if  jointly  made  by  all.  This  was  the  law  in 
England  "  until  changed  by  statute,"  by  virtue  of  which  the 
right  of  one  joint  debtor  to  bind  another  by  a  new  promise  or 
part  payment  is  dependent  upon  authority  in  fact.*" 

In  America  the  tendency  has  been  strongly  away  from  ihe 
early  law  laid  down  by  Lord  Mansfield.  In  a  very  few  juris- 
dictions the  old  rule  may  perhaps  prevail."  Generally,  how- 
ever, after  a  debt  is  already  completely  baired  by  the  statute, 


662.  This  ruling  of  Lord  M&uafield 
ma  contrary  to  that  in  an  early  case. 
Oamd  tr.  Hasdrig,  2  Vent.  161. 

■Wood  V.  Braddick,  1  Taunt.  104 
(an  acknowledgmeut  by  one  partner 
atttr  disaolution);  Burleigh  n.  Stott, 
8  B.  A  C.  36;  Pease  v.  Hint,  10  B.  & 
G.  122;  Dowling  p.  Ford,  11  M.  &  W. 
329;  Fordham  v.  Wallis,  10  Hare,  217. 

"The  Statute  of  I^uds  Amend- 
nmt  Act  (1828),  i  1,  provided  that 
no  written  aoknowledgment  or  promise 
by  orte  joint  debtor  should  bind  the 
others,  and  the  Mercantile  Law 
Amendment  Act  (1856),  $  14  provided 
tliat  no  payment  of  principal  or  in- 
tenst  by  one  co-debtor  should  bind 
another. 

"Watson  t>.  Woodman,  L.  R.  20 
Eq.  721  ;/nrfl  Tucker,  [1894]  3  Ch.  429. 

"Bound  V.  lAthrop,  4  Conn.  336, 
10  Am.  Deo.  147  (.ef.  later  Connecticut 
3  dted  in  subsequent  notce); 


Austin  v.  BoBtwiok,  9  Conn.  406,  25 
Am.  Dec.  42;  Casebolt  e.  Ackeiman, 
46  N.  J.  L.  169;  Turner  v.  Rose,  1  R.  I. 
88.  In  the  three  decisions  lost  cit«d 
the  debt  was  not  barred  at  the  time 
of  the  new  promise,  but  the  court  does 
not  seem  to  rely  on  this  distinction. 
(C/.  wittrthe  last  decision  Woansocket 
Inst.  K.  Ballou,  16  R.  I.  351,  16  Atl. 
144.)  Lord  Mansfield's  rule  formerly 
prevailed  in  Maine  and  Maasaohuaetta, 
North  Carolina  and  Vermont,  White 
V.  Hale,  3  Pick.  291,  15  Am.  Dec.  209; 
Colburn  p.  Averill,  30  Me.  310;  WeU- 
man  v.  Southard,  30  Me.  425;  Cady 
f.  Shepherd,  11  Pick.  400,  22  Am.  Dec. 
379;  Vinal  v.  Burrill,  16  Pick.  401;  11s- 
ley  V.  Jewett,  2  Mete  168;  Mclntire 
IT.  Olivo-,  2  Hawks,  209,  11  Am.  Dec. 
760;  Wheelock  ■>.  Doolittle,  18  Vt 
440,  46  Am.  Deo.  163;  Noyn  v.  Cusb- 
man,  25  Vt.  390,  but  in  these  States 
has  been  (Ranged  by  statute. 
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one  joint,  or  joint  and  several  debtor  witiiout  authority  from 
his  co-debtors  cannot  revive  the  obligation.  Thus  after  dissolu- 
tion of  a  partnership,  one  partner  cannot  bind  others  by  new 
promise  or  part  payment.'*  And  tiiere  seems  no  reason,  on 
principle  or  authority,  to  give  any  greater  force  to  the  acts 
of  a  joint  debtor,  who  is  not  a  partoer,  in  the  absence  of  evi- 
dence showing  actual  authority.'*  There  seems,  on  principle, 
tittle  reason  to  distinguish  a  case  where  the  new  promise  or 
part  payment  is  made  before  the  statute  has  run.  During 
the  continuance  of  a  partnership  there  can  be  no  doubt  of  the 
implied  authority  of  one  partner  thus  to  prolong  the  statutory 
period; "  but  there  seems  no  reason  to  infer  such  authority  in 
the  case  of  a  joint  debtor  who  is  not  in  partnership  with  his 
co-debtors,"  or  in  case  of  a  partner  after  dissolution.  It  is 
true  that  a  joint  debtor,  even  in  these  cases,  may  property 
make  full  payment  or  promise  of  it,  and  if  he  pays  exact 
contribution  from  his  co-debtor  because  the  debtor  who  paid 
was  bound  to  pay  the  joint  obligation.   But  it  is  the  infeience 


■■  Bdl  v.  Morrisra,  1  Pet.  391, 87^^ 
7  L.  Ed.  174;  Wilson  v.  Torbol,  3 
Stew.  206,  21  Am.  Deo.  632;  E^y  p. 
Comer,  76  Ak.  fiOl;  Burr  p.  WiUiaioB, 
20  Ark.  171;  BiieeU  o.  Ad&ms,  36  Conn. 
299,  302;  Conkey  v.  Barbour,  22  Ind. 
196;  Merritt  v.  PoflyB,  16  B.  Mon.  356, 
367;  W&lBh  k.  Cane,  4  La.  Ann.  633; 
ElUcott  V.  Nichols,  7  Oill,  86,  4S 
Am.  Deo.  646;  Newm&n  v.  McComas, 
43  Md.  70;  Wilmo'  «.  Gaither,  68  Md. 
342, 345, 12  AU.  263;  Whitney  e.  Reese, 
11  Minn.  138;  Van  Kueren  t>.  Plwiiielee, 
2  N.  Y.  623,  51  Am.  Dec  322  (orm- 
nihng  Smith  t>.  Ludlow,  6  Johng.  267); 
Bloodgood  V.  Bruen,  8  N.  Y.  362;  Rep- 
pert  V.  Calvin,  48  Fa.  248  (unless  the 
jvomieor  is  liquidating  partner  of  a 
solvent  firm);  Fiaher  d.  Tucker,  I  Mc- 
Cord  Ch.  169;  Steele  0.  Jennings,  1  Mo- 
Mull.  297;  Belot'a  Ex.  t>.  Wayne,  7 
Yerg.  634;  Cocke  c  Hoffman,  6  Lea, 
106,  111,  40  Am.  Rep.  23,  and  cases 
infra,  n.  36,  holding  that  even  before 
the  statute  has  completely  run,  one 
debtor  has  do  power  to  bind  others. 


"  Lowths  V.  Chaniell,  8  Ala.  353, 
42  Am.  Dec.  643;  Myatta  v.  Bt^  41 
Ala.  222;  State  Loan  &c.  Co.  v.  Coclf 
ran,  130  Cal.  246,  266,  62  Pao.  466; 
Bogera  V.  Burr,  106  Ga.  432,  447,  31 
S.  £.  438,  70  Am.  St.  Rep.  60;  Kallen. 
bach  V.  Dickinson,  100  Dl.  427,  39 
Am.  Rep.  47;  Dickeraon  v.  Turner,  12 
Ind.  223,  230;  Bottlis  o.  Miller,  112 
Ind.  6S4,  14  N.  E.  728;  Hayman  o. 
Lambden,  97  Md.  33,  64  AtL  962; 
Briscoe  t>.  Anketell,  28  Misa.  361,  61 
Am.  Deo.  663;  Mayborry  u.  Wilioughby, 
fi  Neb.  368,  25  Am.  Rep.  491;  Omaha 
Sav.  Bank  v.  Simeral,  61  Neb.  741,  86 
N.  W.  470;  Exetw  Bank  v.  Sullivao, 
6  N.  H.  134;  Bush  p.  StoweU,  71  Pa. 
208,  10  Am.  Rep.  694;  Muse  n.  Donel- 
Bon,  2  Humph.  166,  36  Am.  Dec 
309. 

"  Tate  p.  Qements,  16  F1&.  339,  354, 
26  Am.  Ii«p.  709;  Mann  v.  Locke,  U 
N.  H.  248,  260;  l^pau  p.  Kimball,  30 
N.  H.  136,  141. 

"  Hayman  n.  I^mbden,  97  Md.  33, 
64  Atl.  962. 
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of  a  new  proniise  by  the  other  debtor  which  is  here  in  questi 
and  while  a  new  promise  on  the  part  of  the  one  who  pays  n 
properly  be  inferred  from  a  part  payment,  or  may  be  mi 
expreealy  by  one  joint  debtor,  no  reason  can  be  found  v 
this  promise  should  bind  any  one  but  the  debtor  who  mal 
it.  This  view  prevails  in  many  States,*'  but  other  States  h( 
the  new  promise  or  payment  effectual  to  prolong  the  de 
against  all,''  thou^  if  the  debt  were  barred  when  the  at 


••  Mystto  p.  BeO,  41  Ala.  222;  Cun? 
c  White,  61  Cal.  630;  Teny  v.  Piatt, 
I  Pemtewill,  186,  40  AU.  243;  Tate  t>. 
CSonents,  16  V\a,.  330,  28  Am.  Rep. 
7W;  Rogsn  v.  Burr,  106  Qo.  432,  447, 
81  S.  E.  438,  70  Am.  St.  Rep.  50;  Mo- 
lin  e.  Harvey,  8  Qa.  App.  360,  60 
a  E.  123;  Boynton  ir.  Spafford,  162 
HI.  113,  44  N.  E.  370,  63  Am.  St.  Rep. 
274;  McDonald  v.  Weidiner,  103  Dl. 
An>.  300;  Yandefl  ».  LrfaTour,  2  Blaokf . 
371;  Bottles  v.  Miller,  112  Iixl.  SS4,  14 
M.  E.  728;  Momngo  v.  Sam,  ISO  Ind. 
688,  60  N.  E.  867,  41  L.  R.  A.  612, 
06  Am.  St.  Rep.  387;  Tbaa  b.  Wood, 
238  Mo.  642, 142  S.  W.  431  (a  decision 
mider  tbe  law  (rf  Kansas);  Terrell  v. 
Rowland,  86  Ey.  67,  81,  4  S.  W.  825; 
Gates  c  FSsk,  4S  Mich.  522,  8  N.  W. 
668;  Willou^by  v.  Irish,  36  Mimt.  63, 
27  N.  W.  370,  60  Am.  Rep.  207;  Pfen- 
ninger  r.  Kokewh,  68  Minn.  81,  70 
N.  W.  867;  Monidah  Trust  o.  Kemper, 
44  Mont.  1,  118  Fao.  811;  Mayberry 
V.  Willou^by,  5  Neb.  368, 2S  Am.  Rep. 
401 ;  Tappaa  s.  KimbaU,  30  N.  H.  136, 
141;  Shoonaker  v.  Benedict,  11  N.  Y. 
176,  62  Am.  Dee.  06;  Hoovo-  o.  Hub- 
banl,  202  N.  Y.  280,  06  H.  E.  702; 
Cohen  v.  Diamond,  132  N.  Y.  8.  356, 
74  Mine.  444;  Hance  v.  Hair,  26  Ohio 
St.  340;  Kerper  v.  Wood,  48  Ohio  St. 
613,  20  N.  E.  601,  IS  L.  R.  A.  666; 
WJhon  e.  Waugh,  101  Fa.  233  (unlen 
the  promiaor  is  a  Uquidating  partner); 
lAeggmtt  c.  Finney,  4  Strobh.  L.  220; 
Fortune  ■>.  Hayea,  6  Rich.  Eq.  112; 
Qoudy  t.  Gillam,  6  Rich.  Law,  28; 
MiMe  V.  Donebon,  2  Humph.  166,  36 


Am.  Deo.  300;  Haddock  v.  Crocherc 
32  Tbk.  276,  6  Am.  Rep.  244;  Carit 
t>.  Ludlow  Woolen  Milb,  27  Vt.  4 
(statutory);  Stubblefield  v.  MoAuIi 
20  Wash.  442,  66  Pac.  637  (if.  Gehp 
t>.  Orlowski,  36  Wash.  166, 78  Pac.  702 
Conrad  «.  Budc,  21  W.  Va.  306,  40'. 
Cowhide  V.  Shingle,  S  Wyo.  87,  37  Pa< 
680,  26  L.  R.  A.  608,  63  Am.  St.  Rei 
17.  See  also  State  Loan  Co.  D.Cochmii 
130  Cal.  245,  255,  62  Pao.  466,  and  a 
to  the  a[q>Iioation  of  State  law  by  ttii 
Federal  Courts,  Cronkhite  «.  Henin 
IS  Fed.  888;  Betsmaa  p.  Bly,  66  Fed 
40,  27  U.  8.  App.  eSO,  13  C.  C.  A.  310. 
''Burr  p.  Williams,  20  Ark.  171; 
Biesell  p.  Adams,  36  Conn.  299;  Beards- 
ley  p.  Hall,  36  Conn.  270,  4  Am.  Rep. 
74;  White  v.  Connecticut  Insurance 
Co.,  34  App.  D.  C.  460;  Brewster  v. 
Hardeman,  Dudley  (Oa.),  138;  Cox 
p.  Bailey,  0  Ga.  467,  64  Am.  Dec.  3S8; 
but  see  flist  Nat.  Bank  v.  EUa,  68 
Oa.  192;  Rogers  e.  Burr,  105  Ga.  432, 
447;  McIAn  p.  Harvey,  8  Ga.  App.  380, 
09  S.  E.  123;  Van  Staden  p.  Kline,  64 
Iowa,  180,  20  N.  W.  3;  Wikner  p.  Qat- 
ther,  68  Md.  342,  345,  12  AU.  8,  253; 
Haynuu  e.  Lambden,  07  Md.  33,  64 
Atl.  062;  Clinton  County  v.  Smith,  233 
Mo.  US,  141  S.  W.  1001,  37  L.  R.  A. 
(N.  8.)  272;  Merritt  p.  Day,  38  N.  J.  L. 
32,  20  Am.  Rep.  362;  Casebolt  p. 
Ackerman,  46  N.  J.  L.  169;  Wood  P. 
Barber,  90  N.  C.  76;  Turner  p.  Ron,  1 
R.  I.  88;  Fisher  p.  Tuckw,  1  McCord 
Cb.  160;  Veale  p.  Hassan,  3  MoCord  L. 
278;  Woonsocket  Inst.  p.  Ballou,  16 
R.  I.  3S1,  16  Atl.  144.  1  L.  R.  A.  665: 
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promiae  was  made,  one  debtor  would  have  no  power  to  re- 
vive it. 

In  every  jurisdiction  if  one  co-debtor  has  actual  authorily 
to  pay  or  promise  on  behalf  of  aU,  all  will  be  botmd.  Therefore 
payment  by  one  joint  debtor  at  the  request  or  by  direction  of 
another  revives  the  statute  as  to  the  latter;  ^  and  not  only 
actual  authorily  from  his  co-debtors  at  the  time  the  new 
promise  is  made  by  one  will  bind  all,  but  a  semblance  of 
authority  (or  which  the  co-debtors  are  responsible  is  certainly 
sufficient  if  the  new  promise  is  made  before  the  debt  is  barred. 
Therefore  a  partial  payment  made  upon  a  partnership  debt 
after  the  dissolution  of  the  firm  will  suspend  the  operation  of 
the  statute  as  to  other  partners  in  favor  of  the  creditor  receiv- 
ing such  payment  if  he  has  had  dealings  with  the  partnership 
during  its  continuance  and  has  had  no  notice  of  its  dissolu- 
tion.** If,  however,  the  new  pronuse  is  not  made  tmtil  after 
the  debt  is  barred,  no  forbearance  injurious  to  the  creditor 
can  have  been  caused  by  relying  on  the  supposed  revival  of 
the  debt,  and  no  element  of  estoppel  can  prevent  those  who 
made  no  promise  from  showing  that  no  authority  in  fact  existed, 
as  by  proving  a  dissolution  of  a  partnership,  even  without 
proper  notice  to  creditors.  Ratification  of  a  payment  or  new 
promise  made  by  a  co-debtor  is  as  effectual  as  authority 
originally  given  to  bind  the  party  ratifying;  ^  biit  m^%  con- 
temporary knowledge  of  payments  being  made  bv  a  co-debtor 
is  not  of  itself  sufficient.^'     Nor  will  a  subsequent  verbal 

Wheelook  k.  DooUttle,  IS  Vt.  440,  46  N.  H.  136;  Oravee  t>.  Umj,  9  Cow. 
Am.  Deo.  163;  Mix  f.  Shattuck,  SO  701,  16  Am.  Dee.  471;  Clement  v. 
Vt.  «21,  28  Amer,  Rep.  511;  /»  rw  Clement,  69  Wis.  S9»,  35  N.  W.  17, 
Smith's  EBtat«,  43  Oregon,  596,  75  2  Am.  St.  It«p.  760.  But  see  Green  p. 
Pbc.  133.  See  also  Emmons  e.  Over-  Baird,  63  111.  App.  211;  Tate  ■>.  Clem- 
too,  IS  B.  Mon.  643.  ente,  16  Flo..  339,  26  Am.  Rep.  709. 

>I^a  V.  Hunt,  6  Lans.  146;  Cole-  'GranviUe  p.  Young,  85  lU.  App. 

man  e.  Ward,  85  Wis.  328,  65  N.  W.  167;  McDonald  t>.  Weidmo-,  103  lU. 

696.  App.  390;  Pfenninger  v.  Kokesch,  68 

» Austin  V.  Boatwiok,  9  Conn.  496,  Minn.  81,  70  N.  W.  867;  Wbipide  p. 

26  Am.  Deo.  42;  Beardsley  c  HaU,  Stevens,  22  N.  H.  219;  First  Nat.  Bank 

36  Comi.  270,  4  Am.  Rep.  74;  Sage  t>.  of  Utioa  v.  Baliou,  49  N.  Y.  155. 

Ensign,  2  Allm,  245;  Buxton  «.  Ed-  "  Pfenninger  v.  Eokesoh,  68  Minn. 

wards,  134  Mass.  667;  Robertson  Lum-  81,  70  M.  W.  867;  McMuUen  o.  Raf- 

bw  Co.  t>.  Anderson,  96  Minn.  527,  106  ferty,    89    N.   Y.    466;    UtUefield  v. 

N.  W.  972;  Tappan  v.  KimbaU,  30  LitUefietd,  91  N.  Y.  203,  43  Am.  R^. 
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promise  to  ^y  the  b^bnce  amount  to  a  ratification  of  a  prior 
payment  by  a  co-debtor,  or  bind  the  promisor  in  a  jurisdiction 
where  new  promises  must  be  in  writing  in  order  to  be  binding.*^ 
In  a  number  of  jurisdictions  the  whole  matter  is  settled  by 
statutes,  which,  in  effect,  generally  provide  that  an  admission 
or  a  new  promise  is  ineffectual  against  any  one  but  the  party 
makii^  it,  in  the  absence  of  actual  authority.  Some  States, 
however,  follow  the  first  English  statute  on  the  subject;  r 
and  do  not  limit  the  effect  of  a  part  payment  but  only  deprive 
a  co-debtor  of  the  power  without  actual  authority  to  make  a 
promise  which  will  bind  others.** 

663;  Fnkma  t>.  Jenniii^  27  Wash.  146,  *■  See  tupm,  a.  29. 

67  Fac.  590.     But  see  Grannlle  e.  -  Vernoa  County  e.  Stewart,  64  Mo. 

Young,  85  m.  App.  107;  McDonald  v.  408,  410,  27  Am.  Rep.  250;  Clinton 

WeidnMr,  103  lU.  App.  390.  County  s.  Sautik,  238  Mo.  118,  141 

«>  Ffenningo-  v.  Ec^eaoh,  OS  Minn.  S.    W.   1091,  37  L.  R.  A.    (N.  S.) 

81,  70  N.  W.  867.  172. 
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Property  rights  dietinguiafaed  from  contiact  righta 348 

Property  rights  distinguished  from  revocable  agendee 349 
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Receipt  of  property  ae  consideration  for  a  pramise  to  make  a  pt^nneut 370 

No  distinotion  if  promise  based  on  other  valid  consideration .-y. . .  371 

Bonds  to  secure  performance  of  building  contracts  or  other  duty 372 

Contracts  of  pubUc  service  corporations 372a 

Contraote  for  the  sole  benefit  of  inhabitants  of  a  community 373 

Contract  to  perform  a  duty  of  a  munioipalitj 374 

Obligation  of  carrier  in  regard  to  mail 37S 

Tdegraph  company  cases 376 

Charitable  subscriptions 377 

Action  by  an  undetermined  benrfciary 378 

Enforcement  of  beneficiary's  right  by  injunction 379 

Confusion  in  regard  to  contracts  to  discharge  a  debt 380 

Most  jurisdictions  allow  the  creditcn-  an  action  at  law 381 
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the  mortgage 383 

Enforoement  in  equity  (rf  the  mortgagee's  right  against  the  grantee 384 
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Succeesive  purchases  <^  mortgaged  property S86 
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AflBuniptian  of  mortgaee  ^  aeoond  mortgagM 3S7 

Aanimption  of  liabilities  of  outgoing  p&rtner 388 

Ri^t  of  holder  of  check  against  bonk 389 

Hi^ta  of  the  promisee 390 

Ground  for  daijing  recomy  1^  the  ixwnisee 391 

Reoovsrby  tlw  promisee  genaally  allowed 392 

Creditor's  light  to  sue  both  debtor  and  new  promisor 393 

DefenoeB  good  against  the  (Komiaee  good  against  the  OMdittM' 394 

Non-^Mifonnanoe  by  promiaee  a  good  defence 395 

Reeoiaaion  or  releaae — aole  benefidary 396 

Fraternal  benefit  societies 396a 

Distinction  between  sole  benefidaiy  cues  and  otheni  often  not  observed .  . .  396b 

Rceoisaion  or  releaae — debtw  and  creditor  oases 397 

Statute  of  Limitations 398 

InTalidity  of  debt  aaaumed 399 

All  portiee  should  be  joined 400 

Contracts  under  seal 401 

Feraon  inddeatally  benefited 402 

Fnrtber  illuatrationa 403 

§  347.  Nature  of  contracts  for  the  benefit  of  a  third  person. 

^  contract  in  which  the  promisor  engages  to  the  promisee  to 
render  some  performance  to  a  third  person)is  generally  called 
a  contract  for  tiie  benefit  of  a  third  person  witib  little  regard 
to  whether  the  purpose  of  the  promisee  in  entering  into  tbe 
contract  was  his  own  benefit  or  the  benefit  of  the  person  to 
whom  performance  was  to  be  rendered.  The  inherent  difficulty 
of  correctly  detennining  the  legal  rights  under  such  contracts 
is  shown  txith  by  the  varying  attempts  at  tiieoretical  analysis 
and  the  •contradictory  results  reached  by  the  decisions.  The 
intrinsic  difficulty  of  the  problem  is  also  shown  by  the  fact 
that  in  the  Roman  Law  and  the  Modem  Civil  Law,  as  well  as 
in  T^gliwh  and  American  Law,  the  questiam  involved  have 
been  a  source  of  trouble  and  confusion.'  Any  attempt  to  clear 
up  the  confu^on  must  be  based  in  the  first  place  on  an  imder- 
standing  and  differentiation  of  8ev^:al  varying  types  of  cases 
in  which  third  persons  may  be  interested  in  {^[reements  made 
between  contracting  parties. 

§  348.  Pn/pexty  rights  distingukhed  from  contract  rights. 

Rif^ts  of  property  may  arise  simultaneously  with  the  mak- 
ing of  a  contract,  and  may  be  enforced  by  the  owner  though 

1  For  some  examination  of  the  Civil  Iaw  on  the  aubiect,  see  16  Harv.  L.  Rev. 
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he  was  not  a  party  to  the  contract.  His  ri^t  of  action  is  not 
based  on  the  law  of  contracts,  but  on  the  law  of  property.  Such 
a  right  may  be  legal  or  equitable.  When  a  seller  ships  goods 
in  fulfilment  of  an  order,  for  instance,  the  l^jial  title  to  the  goods 
ordinarily  passes  to  the  consignee  at  the  time  of  ehipm^it, 
which  is  the  time  when  the  carrier  contracts  with  the  consignor 
to  dehver  the  goods  to  the  consignee.  If  the  carrier  loses  or 
misdelivers  the  goods  the  consignee  can  sue  the  carrier  or  indeed 
anyone  .else  who  may  have  dealt  with  the  goods  wrongfully,  not 
by  virtue  of  the  contract  which  the  carrier  has  made,  but  be- 
cause of  his  ri^t  of  properly  which  arose  when  that  contract 
was  made.  If,  indeed,  the  liabihty  of  the  carri^  depends 
wholly  on  a  promise  in  the  bill  of  lading,  then  the  question 
must  arise,  who  can  sue  on  contract  contained  in  the  bill  of 
lading.*  The  case  of  the  carrier  iftypical.  Whenever  property 
other  than  money  or  negotiable  paper  payable  to  bearer  is  de- 
livered, in  accordance  with  a  contract  of  sale,  to  a  third  per- 
son for  the  purchaser,  the  title  will  ordinarily  pass  to  the  pur- 
chaser at  that  time,  and  he  will  acquire  bright  of  action  thou^ 
not  a  party  to  the  contract  made  between  the  seller  and 
bailee.'  The  right  of  property  transferred  in  many  cases, 
however,  is  equitable.  Whenever  property  is  delivered  to  one 
person  under  such  circumstances  that  the  l^al  title  passes 
to  him,  but  he  undertakes  to  deliver  that  specific  property  or 
its  proceeds  to  a  third  person  or  use  the  property  for  his  benefit, 
the  relation  of  trustee  and  cestui  que  trust  arises.*  When  money 
or  negotiable  paper  payable  to  bearer  or  indorsed  in  blank  is 
delivered  to  another  the  l^al  title  will  generally  if  not  nec' 
essarily  pass,  and  the  right  of  the  person  for  whose  benefit  the 
delivery  is  made  will  be  equitable,  though  in  the  case  of  money 
the  appropriate  remedy  of  the  cestui  yu«  trust  is  ordinarily 
money  had  and  received.^    The  fact  that  the  remedy  in  such 

'  See  Elliott  on  Railroads,  i  1692;  scieiitiously  retain  fiom  another,  the 

Williston  on  Sales,  i  426.  latter  may  leooTer  it  in  this  fona  of 

*  See  ThomaH   i>.   Atkinson,    94  S.  action,  eubjeot  to  the  restriction  that 
Car.  126,  77  8,  E.  722.  the  mode  cd  trial  and  the  reUef  wlacb 

*  Forbes  v.  Tliorpe,  209  Man.  570,  can  be  given  in  a  \ef^  action  are 
96  N.  E.  055.  adapted  to  the  exigencies  of  the  partio- 

■  "Whenever  one  person  has  in  poe-      ular  case,  and  that  the  transaetioti  is 
Beemon  money  which  he  cannot  con-      capable  of  adjustment  by  that  ptoc»- 
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cases  is  in  assumpsit  has  often  blinded  courts  to  the  fact  that 
the  right  of  action  is  not  based  on  principles  of  contract.*  Such 
rights  of  property  are  not  generally  hard  to  distii^uish  from 
contract  rights,  though  in  many  cases  courts  have  confused  the 
two.  The  inquiry  whether  a  specific  fund  or  res  is  to  be  trans- 
ferred to  the  beneficiary  furnishes  a  ready  test.'  In  the  early 
English  law  prior  to  the  introduction  of  assumpsit  a  beneficiary 
was  allowed  to  enforce  a  claim  throu^  tiie  actions  of  debt  and 
accoimt  as  if  he  had  a  property  right  under  circiunstancee 
where  according  to  modem  law  he  would  have  neither  legal  nor 
equitable  title,  and  it  has  been  ingeniously  argued  that  as  in- 
debitatus assumpsit  was  allowed  after  its  introduction  wherever 
a  debt  existed,  the  beneficiary  should  still  be  permitted  to  re- 
cover in  such  cases.^  But  the  modem  division  between  con- 
tract and  property  is  not  based  merely  on  mles  of  procedure  in 
assumpdt  and  other  actions;  but  because  as  matter  of  sub- 
stantive law  that  division  is  accurate.  The  equitable  rules 
defining  a  trust  have  superseded  the  old  distinctions  in  debt 


dure  without  prejudice  to  the  intaeeta 
ot  third  penoQs.  No  fvivity  of  cod- 
tnct  between  the  partiea  ie  required, 
eoco^  tb&t  which  results  from  the 
oircumatanoes."  Robots  o.  EU;,  113 
N.  Y.  128,  131,  20  N.  £.  606.  To  nm- 
ilor  effect  see  McKee  v.  Lamon,  159 
U.  S.  317,  322,  40  L.  Ed.  165,  16  Sup. 
Ct.  11;  NdirMka  B&nk  e.  Nebraska 
Hrdimilia  Co.,  14  Fed.  763;  Bither 
■r.  Fack&rd,  115  Me.  306,  312,  98  Ati. 
929,  932;  Nash  v.  Commonwealth,  174 
Mas.  335,  337,  54  N.  E.  865;  Edwards 
p.  Thoman,  187  Mich.  361,  153  N.  W. 
806;  Devries'  Estate  u.  Hawkins,  70 
Neb.  656,  97  N.  W.  792;  Commercial 
ItevelerB'  Home  Assoc  v.  McNamara, 
42  N.  Y.  Misc.  258,  86  N.  Y.  8.  608. 
*The  migtjil™  are  twttfold.  Cases 
at  trust  are  treated  as  involving  merely 
questioUB  of  contract.  Alkn  e.  Thomas, 
3  Met.  (Ky.)  198,  77  Am.  Dec.  169; 
Bank  of  I^donia  v.  BrighMikiy 
Comm.  Co.,  139  Mo.  App.  110,  120 
S.  W.  648;  Prioe  v.  TrusdeU,  28  N.  J. 
Eq.  200,  202;  Burnett  6.  Merchantr 


ville  Building  Assoc.,  44  N.  J.  Eq.  116; 
Delaware  A  Hudson  Canal  Co.  ■>. 
Westcheeter  Bank,  4  Denio,  97.  Cases 
of  mae  oontraot  rights  are  called 
trusts.  Follansbae  e.  Johnson,  28 
Minn.  311,  9  N.  W.  882;  Rogers  t>. 
Gosnell,  51  Mo.  466,  469.  Ilie  true 
distinction  is  well  presented  by  the 
facts  and  is  explained  in  the  opinions 
in  Fay  n.  Sanderson,  48  Mich.  259,  12 
N.  W.  161;  Hidden  o.  Chappd,  48 
Mich,  527,  12  N.  W.  687.  See  also 
Miller  r.  Farr,  178  Ind.  36,  98  N.  E. 
805;  Staley  v.  Weston,  92  Kan.  317, 140 
Pac.  878;  Beattie  Mfg.  Co.  v.  Gerardi, 
166  Mo.  142,  65  S.  W.  1035;  Belknap 
V.  Bender,  75  N.  Y.  446,  31  Am.  Rep. 
476;  Roberts  o.  Ely,  113  N.  Y.  128, 
20  N.  E.  606. 

'Thomas.!!.  Atkinson,  94  S.  Car. 
125,  77  S.  E.  722  W.  O'Connell  v. 
Mwcantile  Trust  Co.,  165  Mo.  App. 
398,  147  S.  W.  841). 

"43  Am.  L.  neg.  (N.  S.)  764,  44 
id.  112;  47  id.  73,  by  Fntfwca'  Craw- 
ford D.  Hening. 
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and  account  because  they  are  IntrinBically  sounder,  and  thou^ 
in  contracts  for  the  benefit  of  third  persons  or  in  which  third 
persons  are  interested  if  the  old  analf^es  of  debt  and  account 
were  followed  a  better,  because  a  more  liberal,  doctrine  might 
be  reached  than  that  which  the  modem  English  courts  have 
attained,  that  doctrine  would  nevertheless  itself  be  narrow  and 
wholly  unsatisfactory,  with  liniits  indefensible  on  any  grounds 
but  those  of  ancient  history  in  the  main  repudiated  or  forgott^i 
hy  the  courts  centuries  ago.'  This  ancient  history,  however, 
certainly  makes  even  more  strikii^  the  attitude  of  the  modem 
T^^gliah  courts  in  wholly  denying  relief  to  third  persons  inter- 
ested in  contracts,  since  that  attitude  is  to  be  contrasted  not 
only  with  the  law  of  Continental  Europe  and  of  the  United 
States,  but  also  with  the  early  law  of  Ei^Iand  itself. 

§  349.  Pn/perty  rights  distinguished  from  revocable  agencies. 

Mc»%  difficult  than  the  distinction  between  contract  rights 
and  property  rights  is  the  distinction  between  cases  involving 
such  ri^ts  and  cases  of  revocable  ag^icy.  Unquestionably  a 
man  can  create  a  trust  for  the  benefit  of  another  so  absolute 
that  \he  settlor  cannot  regfun  the  i»<operty  forming  the  sub- 
ject of  the  trust.  On  the  other  hand,  one  may  give  money-  or 
pn^>erty  to  an  ag^t'with  instructions  to  give  it  to  a  third 
person,  and  before  the  mandate  is  executed  it  may  be  revoked.*" 
Where  is  the  line  which  divides  the  first  from  the  second  case? 
No  other  test  can  be  fotmd  than  that  fumi^ed  by  the  inten- 
tion of  the  settlor  or  principal  as  indicated  by  his  words  and 
conduct,  when  he  enters  into  the  transaction.  If  his  expressed 
intention  read  in  connection  with  all  the  circumstances  of  the 
case  indicates  that  the  delivery  was  to  be  a  finality,  that  the 

*In  Fennaylvaoia,   the  boundariea  promiae  baaed  on  other  ix»uidna,ti(m 

limjtjr^g  the  right  of  a  third  peraon  to  ie  unenforceable.    Sweeney  e.  Houatoo, 

Bue  are  perhaps  based  on  the  early  dis-  243  Pa.  642,  90  Atl.  349,  L.  R.  A.  1915 

tinctiwi.   If  aaseta  are  put  in  the  hands  A.  779. 

of  the  promisor  as  a  considnation  for  "  See,  ».  g.,  Shaokleford  v.  Kiser  Co., 

his  promise  to  pay  a  third  person,  tlie  131  Ala.  224,  31  So.  77;  Halliburtoii 

latter  may  sue,  though  the  promieor  v.  Nance,  40  Ark.  1S1;  Brockmeyear  v. 

was  undn'  no  duty  to  triply  the  spe-  Washington  Nat.  Bank,  40  Kan.  744, 

dfic  asKte  he  had  received  to  the  pay-  21  Pac.  300;  Bosea  v.  Lrait,  44  N.  Y. 

ment.    In  n  Edmundson's  Estate,  259  Misc.  437,  90  N.  Y.  9ufp-  41;  Been 

Fa.  429,  103  Atl.  277.    But  a  similar  v.  Spoonw,  9  Ldgh,  153. 
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money  or  property  was  to  be  from  that  moment  dedicated  to 
the  third  person,  the  law  will  give  effect  to  the  intention  and 
give  the  latter  a  property  right  from  that  time.  It  is  true  that 
this  cannot  be  done  ^unst  his  will,  but  if  there  is  no  duty  or 
obligation  required  from  him  in  return  for  \he  property  he  is 
to  receive,  no  eKpression  of  assent  is  required."  Assent  may 
be  imphed  or  it  may  be  said  perhaps  more  accurately  that  the 
property  ri^t  vests  without  assent  subject  to  the  possibility  of 
rejection.  On  the  other  hand,  if  tiie  use  of  the  money  or  prop- 
erty was  intended  to  be  subject  to  the  directions  of  the  person 
delivering  it,  if  the  holding  was  for  his  benefit  and  under  his 
orders,  the  relatirai  is  that  of  principal  and  agent  and  the  third 
person  can  acquire  no  ri^ts  until  the  agency  has  been  executed 
dther  1^  actual  transfer  to  the  third  person  or  by  some  express 
OT  implied  attornment  to  him  by  the  agent.  Mere  notice  to 
the  third  person  that  an  agency  has  been  created  cannot  make  it 
irrevocable,  nor  can  even  acceptance  or  chai^  of  position  by 
liie  third  person,  miless  either  the  principal  or  the  agent  with 
authority  from  the  principal  has  made  an  offer  that  the  hold- 
ing shall  be  for  tiie  benefit  of  the  third  party  if  he  so  elects. 
Not  only  are  property  rights  thus  to  be  distinguished  from 
revocable  agencies,  but  contract  rights  must  similarly  be  dis- 
tinguished. A  man  may  by  contract  with  another  be  bound 
to  pay  the  latter's  debt,  or  he  may  simply  be  authorized  to  do 


§  360.  Application  of  foregoing  principles. 

The  stutement  of  these  principles  is  easier  than  the  appli- 
cation of  I  them  to  concrete  facts.  One  of  the  commonest  cases 
involving  the  distinction  is  that  of  a  general  assignment  by 
a  debto^Tfor  the  benefit  of  his  creditors.  The  English  comla 
hold  that  the  delivery  of  such  an  assignment  vests  no  rights  in 
the  creditors.'*  Yet  it  gives  rise  to  something  more  than  a 
mere  avency,  for  when  the  creditors  assent,  the  assignment 
cannot  [be  revoked."  It  is  in  effect,  therefore,  under  the  Eng- 
lidi  vie^,  an  offer  to  the  creditors  of  a  trust  for  their  benefit. 

,  Cas.  Trusts,  2d  ed.,  232,  "  Garrard  i>.  I^uderdale,  3  Sm.  1. 

in  Trusts,  fith  ed.,  {  105.      Smith  i>.  Keating,  6  C.  B.  136. 
I,  {  38&.  '*Ibid. 
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Until  the  offer  is  accepted,  but  no  longer,  the  assignee  is  agent 
or  trustee  for  the  assignor.  In  the  United  States  such  assign- 
ments are  held,  with  better  reason,  to  create  irrevocaJ3le  trusts 
from  the  moment  the  deed  is  e:rocuted.^* 

§  351.  Furtlier  illustrations. 

Another  illustration  is  fiunished  by  the  facts  of  a  New  York 
case."  Money  was  deposited  in  a  bank  by  a  corporation  which 
owed  coupon  bonds  to  meet  a  series  of  coupons  about  to  fall 
due.  The  bank  agreed  to  apply  the  money  to  the  payment  of 
the  coupons.  Before  the  coupons  had  actually  been  paid  a 
creditor  of  the  corporation  sued  it,  and  gamiaheed  the  bank. 
It  was  held  that  the  bank  had  become  a  trustee  for  ihe  coupon 
holders,  and  that  the  corporation  had  no  right  which  could  be 
attached.  But  where  goods  were  put  into  A's  hands,  to  sell 
as  the  owner  should  direct  and  distribute  the  proceeds  among 
certain  creditors,  it  was  held  that  only  a  revocable  agency  was 
created."  So  where  an  ^ent  who  received  money  from  his 
principal  to  pay  over  to  a  creditor  Bubsequeutly  \ised  the  money 
otherwise  for  his  principal's  benefit,  and  the  principal  assented, 
it  was  held  that  the  creditor  had  acquired  no  rights."  But 
where  an  insm*ance  company  gave  to  the  insured  at  his  request 
checks  for  a  commission  payable  to  an  insurance  i^ent,  the 
insured  was  held  liable  for  refusing  to  deliver  tliSi  checks  to  the 
agent  and  returning  then  to  the  insunmce  compan^^'* 

§  352.  Agency  and  contracts  iar  the  benefit  of  a 

In  another  respect  the  law  of  agency  touches  t] 
land  of  contracts  for  the  benefit  of  a  third  person, 
miliar  law  that  if  a  contracting  party  either  is  or  assur| 
the  agent  of  another,  the  latter  may  sue  upon  the  c 
The  right  of  a  third  person  benefited  by  a  contract  to  s' 
it  has  sometimes  been  defended  on  the  ground  that  the  pi 


21  N.  E.  135.    Sec  bIbO  K^^:^  *■ 
Pitman,  40  Mo.  App.  596;  bI**^™'?  ■- 

Baboock,  49  N.  Y.  318.         ^ „ 

-* See 


"fiurrill  on  Anjgnmetita,  8tb  ed. 
Si257«ig. 

"  Rogera  Locomotive  Works  v.  Kel 
ley,  88  N.  Y.  234.    Cf.  Mayer  v.  Cliat^         ■•  Diwm  v.  Pace,  63  N.  C.  — 
tahoochee  Bank,  51  Gs.  325.    See  also      alao Cmt«r e.  McQueeten,  18  1  T^'  fi",' 
supra,  {348,  ad  fin.  "Thomaa  v.  Atkinaon,  9c  •  **■  ^*'" 

"Comley^.  Daaan,  J14N.  Y.  161,      126,  77  S.  E.  722. 
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'was  the  agent  of  the  third  person.  But  the  existence  of  an 
agency  is  a  question  of  fact.  It  cannot  be  assumed  as  a  con- 
voiient  piece  of  machinery  when  in  fact  there  was  no  agency. 

§  363.  ITovatlons. 

Novations  and  ofiFers  of  novation  must  also  be  distinguished 
from  the  other  l^al  relations  with  which  this  chapter  deab. 
The  aim  of  the  novation  is  to  substitute  for  an  existii^  obhga- 
tion  anotiier  ri^t.  To  work  a  novation,  it  is  not  enough  that 
a  promise  has  been  made  to  the  original  debtor  to  pi^  the  debt; 
nor  does  the  assent  <^  the  creditor  help  the  matter  tmless  an 
c^er  was  made  to  him.  The  theory  of  novation  is  that  the  new 
debtor  contracts  with  the  old  debtor  that  he  will  pay  the  debt, 
and  also  to  the  same  effect  with  the  creditor,  while  the  latter 
agrees  to  accept  the  new  debtor  for  the  old.  A  novation  is  not 
made  out  by  EJiowii^  that  tibe  substituted  debtor  agreed  to  pay 
the  debt.  It  must  appear  that  he  agreed  with  the  creditor  to 
do  so.  Moreover,  this  agreement  must  be  based  on  tiie  con- 
^deration  of  the  creditor's  agreement  to  look  to  the  new  debtor 
instead  of  the  old.  The  creditor's  assent  to  hold  the  new  debtor 
liable  is  therefore  immaterial  unless  there  is  assent  to  give  up 
the  original  debtor.** 

§  304.  Pnnnises  to  <Mie  who  did  not  furnish  the  consideration. 

Promises  for  the  benefit  of  a  third  party  must  also  be  distin- 
guished from  promises  to  one  who  has  not  given  the  consido^ 
ation  for  the  promise.  It  is  sometimes  laid  down  in  the  books 
that  consideration  must  move  from  the  promisee,  and  it  is 
occaaonally  supposed  that  infringement  of  this  rule  is  the 
basis  of  the  objection  to  allowing  an  action  by  a  third  person 
upon  a  promise  made  for  his  benefit.  This  is  not  the  case.  In 
such  promises  the  consideration  does  move  from  the  promisee, 
but  the  beneficiary  who  seeks  to  maintain  tai  action  on  the 
promise  is  not  the  promisee.  Consideration,  therefore,  does 
not  move  from  the  plaintiff,  and  this  fact  has  been  thought 
a  fundamental  objection;'*  but  the  rule  that  consideration 

'See  ii^ra,  H  1866  el  »eq.,  aIbo  an         "See,  e.   g.,    Hue    on    Contncta, 
artiole  on  Noratioa  by  Frofeasor  Ames,      14S. 
6Ht>rv.L.Rev.  184. 
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must  move  either  from  the  plaintiff  or  from  the  inxmusee,  bo 
far  as  it  exMts,  is  purely  technical,  and  in  a  developed  system 
of  contract  law  there  seems  no  good  reason  why  A  should  not 
be  able  for  a  consideration  received  from  B  to  make  an  effective 
promise  to  C.  Unquestionably  he  may  in  the  form  of  a  prom- 
issory note,**  and  the  same  result  has  been  generally  reached 
in  the  United  States  in  the  case  of  an  ordinary  dmple  contract.** 

§  S5B.  When  cestui  que  trust  can  sue  on  contract  for  his 


One  more  prelinunary  distinction  must  be  made.  A  trustee 
can  make  a  craitract  for  the  benefit  of  his  cestui  que  trust,  and 
if  the  contract  is  not  performed  may  sue  and  recover  full 
dam^es.  A  contract  by  which  A  engages  to  pay  B  money  as 
trustee  f or  C  is  unquestionably  valid.**  And  if  B  refuses  to 
^oTce  the  contract,  C  may  bring  a  bill  in  equity  f^tunst  A 
and  B,  the  primary  equity  of  which  is  to  c(HnpeI  the  trustee 
to  do  his  duty,  but  to  avoid  multiplicity  of  actions  a  court  of 
equity  will  decree  that  A  pay  the  money.**  It  is  only  in  case 
the  trustee,  who  is  the  promisee,  refuses  to  act,  that  the  ben- 
eficiary has  a  ri^t  to  sue  in  this  way." 

§  366.  Two  ^pes  of  case  involving  benefit  of  third  persons. 

There  are  two  quite  distinct  types  of  cases  which  pass 
current  under  the  name  of  promises  for  the  benefit  of  a  third 

*■  See  mpra,   i  114.  to  pay  the  trustees,  who  wve  oontract- 

"Ibid.  lag  parties,   but  the   court   did  not 

**Sudi  oonbwrta  are  illuBtTated  in  clearly  distinguish  the  case  from  that 

Cope  V.  Pan7,  2  J.  ft  W.  638;  Treat  of  a  promise  to  pay  a  benefidafy  di- 

V.  Stanton,  14  Cann.  445;  Maaaachu-  rectly.     Cotton,  L.  J.,  Buggcatod  as 

aetts  Mut.  L.  I.  Co.  e.  Robinson,  98  an  exertion  to  the  general  mla  tor- 

III,  324.  bidding  one  not  a  party  to  a  CMntiaet 

"  Gandy  o.  Gandy,  30  Gh.  D.  ST.  to  sue  that  "if  the  contract  thou^  in 

In  this  case  a  promise  by  a  husband  to  fc^m  it  is  with  A  is  intended  to  aecuia 

pay  trustees  money  for  the  support  of  a  benefit  to  B  so  that  B  is  entitled  to 

the  promisor's  wife  and  for  the  educa-  say  be  has  a  boiefieial  right  as  enfui 

Uon  of  their  children  was  held  enforce-  que  irval  under  that  oontraot,  then  B 

able  by  the  wife  when  the  trustees  would,  in  a  court  of  equity,  be  allowed 

refused  to  sue.    It  waa  said  that  the  to  insist  upon  and  enforae  the  oon- 

tmsteee    metdy    intervened    because  tract."    In  the  aame  case  it  was  held 

husband  and  wife  could  not  contract,  that  the  children  could  not  sue; 

"Hie  reasoning  and  distinctions  in  this  "  Flynn     tr.     Massachusetts     Ben. 

case  are  not  clear.    The  promise  was  Assoc.,  IS2  Mass.  288,  26  N.  E.  716. 
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perscxi.  To  the  firet  class  belong  prcnnigee  jwhece  the-pronuaee 
has  no  pecuniary-iaterest  in  the  performance  of  the  contract, 
his  object  in  entering  into  it  being  the  benefit  of  a  third  person. 
To  the  second  class  belong  proiniam  wh^e  the  promisee  seelra 
indirectly  to  discharge  an  obligation  of  his  own  to  a  third  person 
by  securing  from  the  promisor  a  promise  to  pay  this  creditor. 
These  two  classes  are  frequently  treated  as  if  their  correct 
solution  depended  upon  the  same  principles,  but  there  are 
inqxirtant  distinctions. 

§  807.  Contracts  for  the  sole  benefit  of  a  third  person  shonid 
be  enforceable. 

The  first  class  is  properly  called  a  promise  for  the  benefit  of 
a  third  person,  and  the  phrase  "sole  beneficiary"  should  be 
reserved  for  this  class.  There  may  conceivably  be  several 
promises  in  a  contract  and  only  one  or  a  part  of  them  for  a 
sole  beneficiary.  As  the  promisee  has  no  pecimiary  interest 
in  the  performance  of  such,  a  promise,  he  can  have,  generally 
speaking,  no  other  intention  than  to  benefit  the  third  person, 
to  give  him  a  rif^t.  For  this  reason  he  may  be  called  a  donee 
beneficiary."  A  typical  illustration  is  a  contract  of  life  insur- 
ance payable  to  some  one  other  than  the  insured.  Whatever 
may  be  the  apparent  technical  difficulties,  it  is  obvious  that 
justice  requires  some  remedy  to  be  given  the  beneficiary.  The 
or^^nal  baig^  was  convenient  and  proper,  and  the  law 
should  find  a  means  to  enforce  it  according  to  its  terms.  The 
technical  difficulty  is  twofold.  The  beneficiary  is  not  a  party 
tojhe  contract,  and  apart  from  some  special  principal  govern- 
ing this  class  of  cases  cannot  maintain  an  action.  The  promisee, 
though  entitled  to  sue  on  tiie  promise  on  ordinary  principles 
of  contract,  having  suffered  no  pecuniary  damage  by  the  f  ailiu<e 
of  the  promisor  to  perform  his  agreement,  it  would  seem,  cannot 
recover  substantial  damages;  ^  and  even  if  it  be  granted  that 

"See  21  Yftle.  L.  J.  1008  (Corbin).  Me.  496,  499,  36  AU.  994);  Wataon  p. 

"  Weot  P.  Houghton,  4  C.  P.  D.  197  Randall,   20   Wend.   201;    Adams  o. 

(but  see  Uoyda  o.  Haiper,  16  Ch.  D.  Union  R.  R.  Co.,  21  R.  I.  134,  137,  42 

290;  Be  flavdl,  25  Ch.  D.  89,  97);  At].  515,  44  L.  R.  A.  273.    See  alao 

Fed  «.  Peel,  17  W.  R,  586,  per  Jamee,  Board  of  Commc^oe  v.  Security  Trust 

V.C.;  Burbankp.  Gould,  15  Me.  118  Co.,225Fed.454,463, 140C.C. A.4S6; 

Covernikd  in  Baldwin  ■>.  Emery,  89  Axtd  t>.  Chaae,  77  Ind.  74.    Thwetan 
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the  wrong  of  the  defendant,  not  the  mjuiy  to  the  plaintiff, 
fumishefi  the  measure  of  damages,  the  beneficiary  gaiiu  nothing 
thereby;  for  it  is  no  eader  to  find  a  principle  requiring  the 
promisee  to  hold  what  he  recovezB  as  a  trustee  for  the  bene- 
ficiary than  to  find  a  principle  allowing  a  direct  recovray  by 
the  beneficiary  against  the  promisor.** 

§  SS8.  A  court  of  equity  ia  the  appropriate  torwta. 

There  ie  no  satisfactory  solution  of  tliese  difiScuIties  in  the 
procedure  of  a  court  administeii^  legal  remedies  only.  But 
one  of  the  functions  of  equity  is  to  provide  a  remedy  where 
the  common-law  procediu%  is  not  sufficiently  elastic,  and  no 
opportunity  can  be  found  for  the  exercise  of  this  function 
iRore  appropriate  than  the  sort  of  case  under  consideration. 
Much  of  the  difficulty  of  the  situation  arises  from  the  fact  that 
three  parties  are  interested  in  the  contract.  Common-law 
procedure  contemplates  but  two  sides  to  a  case,  and  cannot 
well  deal  with  more.  Equity  can  deal  successfully  with  any 
number  of  conflicting  interests  in  one  case,  since  defendants 
in  equity  need  have  no  community  of  interest,  and  under  the 
procedure  of  the  so-called  code  States,  the  same  thing  is  poerable 
though  separate  courts  of  equity  are  abolished. 

§  3S9.  Grounds  for  equitable  jurisdiction. 

In  the  case  under  consideration  the  only  satisfactory  relief 
is  something  in  the  nature  of  specific  performance.  The  basis 
for  equity  jurisdiction  is  the  same  as  in  other  cases  of  specific 
performance,  lliere  is  a  valid  contract,  and  tiie  remedy  at 
taw  for  its  enforcement  is  inadequate.  As  the  promisee  and 
the  beneficiary  have  both  an  int^^st  in  the  performance  of 
the  promise,  either  should  be  allowed  to  bring  suit  joining  the 
other  as  co-defendant  with  the  promisor.  In  this  way  all 
parties  have  a  ciuuice  to  be  heard,  lliere  may  always  be  a 
possible  question  as  to  the  respective  rights  of  the  promisee 
and  the  beneficiary,  and  also  whether  the  promisor  has  a  vafid 

a,  chBTtera  of  ft  ship  who  does  not  Fed.  678;  Tho  Habil,  100  Fed.  120. 

own  the  cugo  ean  recover  no  damages  "  Cleaver   v.    Mut.   Reeore   Fund 

for  the  owner's  breach  of  warranty  in  life   Assoc.,    [1S02)    1    Q.    D.    147, 

i^ard  to  the  vessel.     The  Ask,  156  152. 
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defence  against  the  promisee  "'  and  these  questions  should  do 
be  determined  in  any  litigation  in  which  all  three  intereste 
parlies  are  not  joined."  Any  procedure  which  not  only  per 
mite  but  requires  this  meets  tiie  necessities  of  the  case. 


§  360.  English  law. 

The  right  of  the  beneficiary  in  such  a  contract  to  maintain 
an  action  was  suggested  in  a  number  of  early  EngUsh  cases,  but 
judicial  opinion  was  almost  invariably  against  it.''  The  well- 
known  case  of  Dutton  v.  Poole,*'  it  is  true,  allowed  an  action 
by  a  child  on  a  promise  made  to  her  father,  but  this  decision 
seems  to  have  been  exceptional,  and  indeed  professes  not  to 
deny  that  on^  a  party  to  a  contract  could  sue  upon  it.  The 
court  held  that  the  diild  might  be  so  far  identified  with  the 
parent  on  account  of  the  nearness  of  relationship  as  to  be  re- 
garded as  a  party  to  the  contract.  This  fictitious  identification 
of  child  with  parent  may  have  been  more  convincing  form- 
eriy  than  it  is  to-day.  The  same  kind  of  reasoning  is  to  be 
found  in  cases  on  marriage  settlements  where  it  is  said  that 
the  children  of  a  marriage  are  "within  the  consideration  of 
the  marri^e"  and  may  sue  upon  the  covenants  for  their 
benefit.'*  Dutton  v.  Poole  has  be^i  overruled  and  the  marriage 
settlement  cases  are  generally  brought  within  the  principle  of 
trusts.  Whatever  disadvanti^es  the  English  law  on  the  ques- 
tion may  have,  it  has  at  least  the  merit  of  definiteness.  A 
beneficiary  has  no  l^al  rights; "  and  though  the  cases  in  equity 


"See  Wni,{394. 

"In  Peel  d.  Peel,  17  W.  R.  686, 
V.  C  James  decreed  specific  perform- 
ance at  the  suit  <rf  a  ben^daiy,  on  Uie 
ground  that  the  party  who  had  the 
legal  ri^t  had  niSered  no  damage. 

"See  Vmer-s  Abr.  I,  333-337. 

"  1  Vent.  318,  332;  s.  o.  T.  Jones, 
102,  1(3;  2  Lev.  210. 

■*8ee  Peachey  on  Marriage  Settle- 
mmta,   56  et  aeg. 

"  Tweddle  t>.  Atkiiison,  I  B.  &  8. 393; 
Qsana  v.  Mutual  Reserve  Fund  life 
Anoc.,  [1S921  1  Q.  B.  147.  In  the 
latter  case.  Lord  Esher  sud  that  apart 
fron  Bbitute  a  pohcy  of  insurance  on 


A'a  life  payable  to  his  wife  gave  her  no 
rights.-  It  would  be  payable  to  A's 
executors,  and  they  would  not  hold 
aa  trustees.  See  also  Dunlt^  Ihieu- 
matic  Tyre  Co.  v.  SeUridge,  [1915] 
A.  C.  847. 

So  in  Irdand,  McGoubray  v.  lliom- 
Bon,  2  Ir.  Rep.  C.  L.  226;  Clithene  v. 
Rimpaon,  L.  R.  4  Ir.  69;  and  Canada, 
Faulkna  v.  Faulkner,  23  Ont.  252; 
Abbinett  v.  Northwestern  L.  Ins. 
Co.,  21  N.  Brunswick,  216. 

In  Scotland,  however,  a  benefi- 
ciary may  be  entitled  to  sue.  Dunlop 
Pneumatic  Tyre  Co.  d.  SeUridge,  [lOlS] 
A.  C.  847,  8fi3;  Stair's  lost.  (1832)  I, 
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are  not  all  of  them  easy  to  reconcile,  it  seems  probable  that  he 
has  no  equitable  i^ts,  either  against  the  promisor  or  the 
promisee.  Lindley,  L.  J.,  has  said: — "An  agreemait  between 
A  and  B  that  B  shall  pay  C  gives  C  no  right  of  action  against 
B.  I  cannot  see  that  there  is  in  such  a  case  any  difTerence 
between  equity  and  Common  Law.  It  is  a  mere  question  of 
contract."  *" 

The  denial  of  rdief  to  a  baieficiary  is  so  obviousb^  un- 
satisfactory in  the  case  of  life  insurance  policies  that  by 
the  Married  Wranen's  Pn^joly  Act  in  England  a  wife  or 
hiisband  or  child,  named  as  beneficiary  in  a  policy,  is  en- 
titled to  the  proceeds  cS  the  poUcy  though  not  to  sue  for 
them  directly.*^  But  the  same  reasons  which  demand  that 
relief  shall  be  given  in  the  case  of  an  insurance  policy  apply 
to  other  contracts  where  the  intention  of  the  promisee  was 
to  stipulate  for  a  benefit  to  a  third  person.  Such  bargains  are 
unquestionably  valid  contracts  and  the  law  should  have 
sufficient  adaptability  to  enforce  them  according  to  their 
terms.  The  case  of  Tweddle  v.  Atkinson,"  for  instance,  is  open 
to  as  serious  criticism  as  the  life  insurance  case.  There  the 
father  and  father-in-law  of  the  plaintiff  agreed  that  each  should 
pay  the  pluntiff  a  sum  of  money  and  that  he  should  have  power 
to  sue  for  it.  It  was  held  he  could  not  recover  on  the  promise. 
If  the  plaintiff  could  not  recover  against  one  who  promised  to 

lOfi.    A  possible  ezoeptioii  to  the  gea-  **  Be  Rotlierham  Ahim  A  Chemical 

eral  rule  in  Eoghmd  ahsea  where  a  Co.,  is  Oh.  D.   103,  111.     See  also 

(ierise  is  made  subject  to  the  oondi'  Mey  v.  Poaidve,  etc.,  Life  Assunuioe 

tjon  that  the  deriMe  ihall  pay  a  sum  Co.,  1  Ex.  D.  20,  88;  Melhado  o. -Porto 

of  mon^  to  another.    Hie  aooeptuice  Alegre  Ry.  Co.,  L.  R.  9  C.  P.  503; 

of  the  dense  was  held  by  Lord  Holt  Re  Empress  Engineering  Co.,  16  Ch. 

to  (Teate  a  powmal  Uability  to  the  D.  126;GaDdyu.  Gandy,  30Ch.  D.  57. 

benefioiary.    Ewer  t>.  Jones,  2  Ld.  Ray.  The  remarks  in  Touche  v.  Metropolitao 

9H  2  Salk.  415,  6  Mod.  26.    This  was  Ry.  Warehousing  Co.,  L.  R.  fi  Ch.  671, 

followed  in  Webb  v.  JisgB,  4  M.  &  must  be  regarded  as  overruled. 

S.  113,  and  not  denied  in  Braithwait«  The  Irish  case  of  Drinimie  e.  Daviee, 

V.  EOdnner,  5  M.  ft  W.  313,  but  it  was  11899]  1 1.  R.  176,  however,  was  a  clear 

suggested  that  the  value  of  the  deviae  case  of  a  promise  for  tbe  benefit  of  a 

limited  the  liability  of  the  devisee,  third  person,   and   the  proouae  was 

See  also  the  E]n^h  eaaea  stated  in  enforced. 

Qilpatriok  r.  Glidden,  81  Me.  137,  16  "  45  ft  46  Viot.,  o.  76,  { 11. 

Atl.  464.    For  American  cases  holding  "  1  B.  ft  S.  393. 
the  devisee  liable  see  infra,  {  370. 
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pay  him  the  money,  it  seems  clear  that  he  coiild  have  no  more 
r^ta  against  the  promisee  if  the  latter  collected  the  money 
from  the  promisor  by  way  of  damages  for  breach  of  contract. 
Were  it  not  for  strained  decisions  on  the  law  of  trusts,  the 
English  courts  would  be  obliged  to  make  more  unfortunate 
decisions  than  they  do-  In  Moore  t».  Darton,**  money  was 
lent  to  Moore  for  which  he  gave  this  receipt:  "Received  the 
22d  of  October,  1S43,  of  Miss  Darton,  for  the  use  of  Ann  Dye 
£100,  to  be  paid  to  her  at  Miss  Darton's  decease,  but  the 
interest  at  4  per  cent  to  be  paid  to  Miss  Darton."  The  court 
held  that  a  trust  for  Ann  Dye  had  been  created;  but  the  pro- 
vision as  to  interest  is  clear  evidence  that  the  transaction  was 
a  loan,  which  Moore  promised  to  repay  to  a  beneficiary  instead 
of  to  the  lender. 

§  361.  Contract  to  discharge  a  debt  of  die  promisee. 

The  second  type  of  case  which  reference  has  been  made — a 
contract  to  discharge  an  obligation  of  the  promisee — has  been 
held  in  England  enforceable  only  by  the  pronusee;  *  and  the 
law  of  Canada  is  the  same.**  This  rule  does  not  operate  as 
unjustly  as  the  rule  in  the  other  type  of  cases,  for  here  both  the 
promisee  and  the  third  party  have  an  adequate  remedy.  The 
object  of  such  a  contract  must  always  be  primarily  and  gener- 
ally solely  to  secure  an  advantage  to  the  promisee.  He  wishes 
to  be  rdieved  from  liability,  and  he  exacts  a  promise  to  pay 
the  third  person  only  because  that  is  a  way  of  relieving  him- 
self. If  the  promisor  breakB  his  promise  the  promisee  suffers 
material  d^age,  nunely,  the  amount  of  the  liability  which 
"should  have^  been  disdiarged  and  which  in  fact  still  exists,  and 

••4  De  G.  A  8.  517;  Ames,  Caa.  Piice  t>.  liaeton,  4  B.  A  Ad.  433;  Re 

Tnuts,  2d  ed.,  39.    See  aim  M'Fad-  Empreee  Engmeemig  Co.,  16  Ch.  D. 

dea  p.  Jenkyns,  1  FhillipB,  153;  Ames,  125, 129;  Bonner  v.  Tottenham  Society, 

Caa.  TniBts,  47.     In  Wftlford  o.  Lea  [1899]  1  Q.  B.  161.    But  see  Gregory  ». 

AffreteuTB  R£unia  SodfiU  Anonyme,  WlUiams,  9  Met.  582. 

11918]  2  E.  B.  498,  4  iilauae  in  a  ohartar  *>  Henderson  t>.  KiUey,  17  Ont.  App. 


party    provided    that   a    commismon  456;  s.  o.  ra6  ncm.  Osborne  v. 

should  be  paid  by  the  owners  to  the  son,  18  Can.  3.  C.  698;  Robertson  v. 

lookers  in  the  traosaotion.    The  char-  Lonsdale,  21  Ont.  600;  Canadian  Mo- 

twers  were  hdd  entitled  to  sue  upon  lino  Plow  Co.  v.  Troa,  39  D.  L.  R.  681 ; 

this  prmniae  as  toustees  for  the  brokers.  Cochrane  o.  Caie,  3  i^igsley  (N.  Brun»- 

•■Cnw  0.  Rogers,  1  Strange,  592;  wick),  224. 
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according  to  ordinary  rules  of  contract  the  promisor  is  liable 
for  this  damage.**  The  third  person,  moreover,  can  sue  his 
original  debtor.  This  was  the  right  for  which  he  bargained. 
If  he  is  given  also  a  direct  right  against  the  promisor,  the  latter 
is  subjected  to  a  double  r^t  of  action  on  a  single  promise,  and 
the  creditor  is  allowed  to  take  advantage  of  a  promise  for  which 
he  did  not  furnish  the  consideration  and  in  which  the  contract- 
ing parties  had  their  own  advantage,  not  his,  in  mind. 

§  362.  Creditor's  interest  in  such  a  promise. 

Yet  the  creditor  is  not  wholly  without  interest  in  the  prom- 
ise to  pay  his  claim.  That  promise  is  a  valuable  right  belong- 
ii^  to  his  debtor.  If  a  solvent  promisor  has  agreed  to  dis- 
charge a  debt  of  the  promisee  to  the  amount  of  a  thousand 
doUajs,  it  is  as  real  an  increase  of  the  assets  of  the  promisee  as 
a  promise  to  pay  tiie  latter  directly  that  sum,  or  indeed  as  the  ac- 
tual payment  thereof.  It  should  make  no  difference  what  form  a 
debtor's  assets  take.  The  law  should  be  able  to  reach  than  in 
whatever  shape  they  may  be,  and  compel  their  application 
to  the  payment  of  debts.  Obvious^  a  promise  to  pay  a  debt 
due  from  the  promisee  to  a  third  person  cannot  be  taken  on  an 
execution  against  the  promisee,  nor  be  the  subject  of  garnish- 
ment. It  cannot,  at  least  before  breach,  be  attached  by  cred- 
itors other  than  the  one  whose  claim  the  promisor  undertook 
to  pay,  for  the  promisor,  if  he  is  willing  to  perform  his  promise, 
cannot'  be  compelled  to  do  anytiiing  else."  Nor  can  the  very 
creditor  whom  the  promisor  undertook  to  pay  generally  gar- 
nishee the  promisor  tmder  existii^  statutes,  which  usually 
provide  for  the  attachment  only  of  debts  due  the  debtor,  and 
here  the  promise  is  to  pay  not  tie  debtto-  but  the  creditor.  The 
aid  of  equity  is,  therefore,  necessary  in  order  to  compel  the 
application  of  such  property  even  to  this  creditor's  claim,  and 

"  iTifra.  S  1408.  ham,  27  VTis.  187,  9  Am.  Rep.  4S0. 

••  Coleman  v.  Hatoho',  77  Ala.  217;  See  alao  Founds  «.  Chatham,  96  Ind. 

Qinton  Bank  v.  Studemaim,  74  la.  342.    But  one  who  haa  merely  a  revoo- 

104,  37  N.  W.  112;  Riclonan  v.  Miller,  able  agency  to  pay  a  debt  of  his  princi- 

39  Kan.  362,  18  Psc.  304;  Edgell  v.  pal  may  be  gamiflheed  by  the  latt^s 

Tuclcer,  40  Mo.  £23;  Baker  ».  Eglin,  creditora.     Mayer   e.    Chattahoochee 

11  Oreg.  333,  8  Pac.  280;  Vincent  v.  Bank,  51  Ga.  325;  Center  p.  McQues- 

Watson,  18  Pa.  96;  Putney  «.  Fam-  ten,  18  Kan.  470. 
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acting  as  it  does  l^  personal  decree,  equity  can  readily  give  the 
required  relief.  In  a  bill  against  the  indebted  promisee  and  the 
prtonisor,  the  court  can  order  the  promisor  to  perform  hig  prom- 
ise by  paying  the  plaintiff.  As  the  promisee  is  a  party  to  the 
litigation,  his  r^ts  will  be  concluded  by  such  a  decree,  and  the 
promisor  will  not  be  subjected  to  the  hardship  of  the  possibility 
of  two  actions  ag^nst  him  by  virtue  of  a  single  promise.  Aa  iu' 
the  case  of  garnishment,  the  payment  to  the  plaintiff  will  dis- 
chai^  the  oblation  to  the  promisee.  Indeed  the  statutes 
pennittii^  garnishment  might  readily  be  extended  bo  as  to 
cover  this  kind  c^  transaction.** 

S  363.  Vtigbt  not  available  far  every  creditor. 

It  is,  then,  a  peculiarity  in  regard  to  the  application  of  such 
a  promise  to  the  debt  of  the  promisee,  that  the  promise  is  an 
asset  of  which  not  every  creditor  can  take  advantage.  As  to 
most  property,  the  creditor  who  first. attaches  or  files  a  bill 
acquires  whatever  rights  his  debtor  has;  but  as  stated  in  the 
previous  section  certainly  so  loi^  as  a  promise  to  pay  A's  debt 
to  B  is  not  l^oken,  it  cannot  be  made  available  by  any  cred- 
itor except  B,  san.ce  ihe  promisor  cannot  be  required  to  do  any- 
thing other  than  what  he  prcnnised.  On  the  other  hand,  it 
seems  clear  that  if  B  should  sue  A  and  collect  his  daim.  out  of 
A'e  general  assets,  the  liability  which  would  arise  on  the  part 
of  the  |»t>misor  to  A  because  of  the  promisor's  fiulure  to  pa^ 
the  debt  could  be  made  available  by  any  creditor.  It  may  also 
be  urged  that  after  breach  of  his  contract  by  the  promisor 
even  though  B  has  not  been  paid,  a  right  of  action  for  damages 
arises  in  favor  of  the  promisee  of  which  he  could  avail  himself 
for  his  own  advant^e;  *^  and,  of  which  tiierefore,  any  creditor 
should  be  able  to  avail  himself.** 

"In  VennDot  ganuBhinait  by  the  vrfiethflr  the  taustee's  right  to  be  ii^ 

cnditw  wpta&ed  in   the  promiae  is  demnified  from  )j&bility  on  a  contract 

allowed.    Corey  o.  Powera,  18  Vt.  587;  mode  by  him  in  punnunee  of  the  trust 

Cht^HWui  0.  Mears,  S6  Vt.  386.    See  was  to  be  treated  aa  aaaets  for  the  gen- 

abo  Hmry  u.  Murphy,  £4  Ala.  246.  eral  creditors  or  oould  only  be  applied 

••  See  Wn>i  St  390,  392.  for  the  benefit  of  the  particular  cred- 

•  Qnnpare  In  re  Richardaon,  [1911]  itor  with  whom  the  truetee's  oontract 

2  K.  B.  705,  in  which  on  the  bank-  had  been  made.    The  court  took  the 

roptcy  cd  a  tniatee,  the  queetion  arose  latter  view,  but  distinguished  the  equi- 
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§  364.  Creditor's  right  derivative. 

If  the  analyst  in  the  preceding  sections  is  sound  the  claim 
of  the  creditor  is  a  derivative  one.  His  on^  interest  in  the 
promise  is  the  interest  which  he  has  in  any  property  belong- 
ing to  his  debtor.  This  view  has  considerable  support  in  the 
decimons  in  many  jurisdictirais  in  r^ard  to  promise  to  assume 
mortgages.'^  A  promise  to  assume  and  pay  a  mortgage  for 
which  the  promisee  is  liable  can  hardly  diff^  in  principle  from 
a  promise  to  pay  any  otlier  debt  of  the  promisee,  but  the  mort- 
gage cases  are  frequently  treated  as  a  class  by  themselves.  A 
few  cases  also  of  promisee  to  pay  unsecured  debts  are  based  on 
substantially  this  theory.** 

§  36S.  Statutes. 

Hie  law  in  the  United  States  has  not  been  much  affected  be 
statute.  Such  statutes  as  exist  are  generally  of  limited  appli- 
cation. Many  States  make  a  policy  of  life  insurance  for  the 
beaefit  of  a  wife  or  a  wife  and  children  good  against  creditors,* 
but  these  statutes  are  siloit  as  to  the  respective  rights  of  tiie 
bfflieficiary  and  promisee.  In  Massachusetts,  however,  the 
beneficiary  of  a  life  insurance  policy  is  given  a  right  of  action.** 
California,*'  Nortii  Dakota/*  and  South  Dakota,"  Montana  ^* 
and  Idaho,**  have  the  same  provision  that  "a  contract  made 

attachment  vliich  can  be  reached  id 


table  right  of  a  tniatee  from  a  laese  ocm- 
teactual  right, 

<  See  ir^ra,  i  384. 

*Jwup  V.  minois  Central  R.  Co. 
43  Fed.  483,  493;  MercautUe  Trust 
Co.  V.  Baltimore,  etc.,  R.  Co.,  94  Fed. 
722;  Goff  c.  Ladd,  ISl  Calif.  257,  118 
Pac.  702;  Sheppard  v.  Bridgee,  137 
Gft.  616,  74  S.  E.  245;  Congregational 
Soc.  c.  Flagg,  72  Vt.  248,  47  AU.  782; 
VamnetaiB'  Ek.  n.  Vanmetera,  3  Gratt. 
148.  In  Forbea  d.  Thorpe,  209  Mass. 
670,  05  N.  E.  055,  the  oouit  bus- 
tained  a  suit  in  equity,  saying:  "The 
contract  being  made  by  the  finn  for  the 
benefit  of  their  creditors,  the  latter  may 
in  equity  enforce  the  rights  of  the  co- 
partners to  compel  the  corporation  to 
perform  ita  agreement  in  this  regard. 
This  'us  B  property  right  not  subject  to 


equity  and  made  available  for  t^e 
benefit  of  tba  creditor."  Conaid^ 
also  the  rights  of  a  creditor  of  a  tnis- 
tee  to  reach  the  trust  efltate  or  ontui 
que  trust.    See  twpn,  {  313. 

03  Am.  &  Eog.  Cyc,  2d  ed., 
981. 

"  Rer.  L.  c.  118,  !  73. 

"Civ.  Code,  S1659. 

"Comp.  L.  (1913),  Qv.  Code, 
S5841. 

"Comp.  L.  (1913),  Civ.  Code, 
S1193. 

"Rev.  Codes  (1907),  Civ.  Code, 
{4970.  But  this  seems  to  be  very 
narrowly  construed.  McDonald  v. 
Amn'ican  Nat.  Bank,  25  Mont.  4£S, 
65  Pac.  896, 

"  Rev.  Stat.,  {  3221. 
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express^  for  the  b^iefit  of  a  third  person  may  be  enforced  by 
him  at  ai^  time  before  the  parties  thereto  rescind  it."  The 
Louisiana  Code  "  allows  suit  by  the  beneficiary  of  a  contract, 
and  Vir^nia  ^'  and  West  Vii^pnia  "  have  the  same  i^ovision 
tiiat  "if  a  covenant  or  promise  be  made  for  the  sole  benefit  of 
a  person  with  whom  it  is  not  made,  or  with  whom  it  is  made 
jointty  with  others,  such  person  may  nuuntfun  in  his  own  name 
any  action  thereon  which  he  might  maintain  in  case  it  had 
been  made  with  him  only,  and  the  consideration  had  moved 
frcan  him  to  the  party  making  such  covenant  or  promise."  The 
Geoi^  Code  provides  "  tiiat  "if  there  be  a  valid  condderation 
for  the  [H'omise,  it  matters  not  from  whom  it  is  moved,  the 
promisee  may  sust^  his  action  though  a  stranger  to  the 
C(Hisideration." 

§  366.  Code  provisions  as  to  real  party  in  interest 

The  common  provision  in  the  so-called  code  States,"  tiiat  ac- 
tions shall  be  brought  in  the  name  of  the  real  party  in  interest, 
though  sometimee  referred  to  as  controlling  the  question,"  seems 
properly  to  have  Uttle  bearing  upon  it.  The  difficult  question  is 
whether  the  third  person  is  the  real  party  in  interest.  It  is  a 
question  of  substantive  law  as  to  the  existence  of  rights  rather 
than  (tf  the  procedure  appropriate  for  their  enforcement.  If,  as 
matter  of  common  law,  the  third  person  is  held  entitled  to  sue  in 
the  name  of  Hie  promisee  or  to  treat  the  promisee  as  a  trustee 
for  him,  the  proviaon  would  enable  the  third  person  to  sue  di- 
rectly in  his  own  name.  The  English  common  law,  certainly, 
does  not  admit  ihe  indirect  right  any  more  than  the  direct.  The 
provision  has  served  in  some  States  to  add  another  element  of 
confusion. 


•*Art.  1880;  Code  of  Fraotioe,  Art.  'iPBducah  Lumber  Co.  p.  Paducah 

36.  Water  Supply  Co.,  89  Ky.  340,  12 

"  Code,  S  2416.  8.  W.  664, 13  S.  W.  249,  7  L.  R.  A.  H, 

■•Code,  {3740.  26  Am.  St.  Rep.  636;  Smith  v.  Smith, 

•■  Code,  (1914)  S  4249.  6  Bush,  626,  632;  Eilia  v.  HarrisoD,  104 

-Tbtee  BtatutM   are   coUeoted    io  Mo.  270,  277,  16  S.  W.  198.    See  aim 

Hqibum,    Caoee   od   Code   Fleadiog,  Preston  v.  Preston  (Mich.),  172  N.  W. 

188.  371. 
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$  367.  Massachusetts  law. 

In  no  jurisdiction  in  the  United  States  is  the  law  as  strict 
in  denying  relief  to  a  stranger  to  the  contract  as  it  is  in  Eng- 
land. But  there  is  no  unifonmty  in  the  law  of  the  several 
States.  That  (rf  MasBachusetta,  untal  recently  at  least,  most 
nearly  approached  the  English  rigor.  Early  decisions  which 
followed  what  was  then  supposed  to  be  the  English  law,  and 
gave  a  direct  right  to  the  sole  ben^ciary  of  a  contract  and  to  a 
creditor  agiunst  (me  who  had  promised  to  pay  his  debt,  have 
been  overruled.**  But  by  statute,  if  not  otherwise,  the  bene- 
ficiary of  a  life  insurance  policy  is  entitled  to  the  proceeds  of 
the  policy  as  against  the  personal  representatives  of  the  in- 
sured," and  by  a  later  statute  "  may  sue  the  insurance  ctaa- 
pany  in  his  own  name.  Further,  the  Massachusetts  court  has 
held  that  a  policy  of  fire  insurance  insuring  the  premises  of  a 
mortgagor  and  taJcen  out  and  paid  for  by  him,  if  made  payable 
to  the  mortgagee,  may  be  sued  upon  by  the  latter  in  his  own 
name.'*   The  mortagee's  intfflest  in  such  a  poHcy  is  eesentialty 

■*Ten7  v.  Brightman,  132  Maw. 
318;  Manton  v.  Bigelow,  150  Maw. 
45,  22  N.  E.  71,  6  L.  R.  A.  43;  Nims  v. 
Ford,  159  Maw.  675,  35  N.  E.  100; 
Wright  V.  Vennont  Lifa  Ins.  Co., 
1S4  Man.  302,  41  N.  £.  303;  Clare  b. 
Hotch,  180  Maw.  194,  62  N.  E.  2S0; 
OTwruling  Felton  t>.  DickinaoD,  10 
Mara.  287;  Feloh  v.  Taylor,  13  Pick. 
133;  Bacon  o.  Woodward,  12  Gray,  376, 
382.  Cf.  Naoh.  V.  Commonwnaltli,  174 
Maw.  335,  54  N.  E.  866. 

••  Stat.  1887,  c.  214,  aec  73.  This 
statute  aod  that  refwred  to  in  the  fol- 
lowing  note  are  incorporated  in  Rev. 
L.  (1902),  lis,  c.  S73.  See  also  a« 
to  fraternal  benefidar}'  aseociationa 
Stat.  1888,  c.  429,  {£  8,  fl;  Rev.  L.,  o. 
119,  under  which  a  benefidaiy  was 
allowed  to  sue  in  his  own  name  in 
Dean  v.  American  Legion  of  Honor, 
1S6  Man.  43S,  31  N.  E.  1;  Timberlake 
V.  Supreme  Commandray,  208  Mass. 
411,  94  N.  E.  685. 

«  By  statute  of  1894,  o.  225,  a  bene- 
Hwy  nxy  sue  in  bis  own  name  upon 


sH  policies  of  life   i 

since  that  date.    A  decision  in  regard 

to  this  statute  is  Wright  p.  VermMit 

Life  Ins.  Co.,  164  Man.  30%  41  N.  E. 

303. 

**  Palmer  Savinip  Bank  v.  loauranoe 
Co.,  106  Mass.  189,  44  N.  E.  211,  32 
L.  R.  A.  616,  65  Am.  St.  Rep.  387, 
following  previous  [Hactice,  which  had 
not  befwe  been  diqxited.  The  MaB»- 
chusetta  oourt  rdies  on  the  fact  Utst 
meet  ootirts  in  the  country  allow  the 
mortgagee  to  sue.  Hiis  is  true.  See 
11  Am.  Enoyo.  of  PI.  and  Pr.  394. 
But  most  American  oourte  also  allow 
any  creditor  to  Bue  on  a  promise  to 
pay  him  made  to  another,  so  that  such 
holding  by  them  as  to  the  mortgagee's 
right  is  in  aoowdanoe  with  their  other 


In  Michigan,  wheze  as  in  MasBa- 
chusette  a  creditor  cannot  sue  upon  a 
prmmae  to  pay  his  debt,  a  mortgagee 
cannot  sue  upon  insurance  of  the  mort- 
gagor made  payable  to  the  mortgagee. 
Hartford  Fire  Ins.  Co,  v.  Davenport, 
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the  same  as  any  creditor's  interest  in  a  promise  made  to  his 
debtor  to  pay  the  debt.  It  is  true  the  promise  oi  the  insurance 
company  is  conditional  and  is  not  to  pay  the  debt  as  such,  but 
any  payment  made  by  the  insurer  operates  as  payment  of  the 
debt  pro  larUo,  and,  if  all  the  parties  are  solvent  it  is  the  mort- 
gagor not  the  mortgagee  who  derives  benefit  from  the  payment. 
The  only  distinction  that  seems  possible  to  accept  this  case 
from  the  general  rule  in  r^ard  to  promises  to  pay  a  debt  to  a 
tJiird  person  is  to  regard  a  policy  of  insurance  as  a  mercantile 
instrument,  the  effect  of  which  is  largely  determined  by  busi- 
ness custom  "  and  which  may  be  sued  on  like  negotiable  pap^ 
I:^  the  party  to  whom  it  is  made  payable  without  regard  to  who 
furnished  the  consideration  or  negotiated  the  contract.  This 
distinction  seems  sound.  There  are  also  decisions  in  Masssr- 
i^usetts,  not  overruled,  which  hold  a  devisee  who  has  accepted 
a  devise  made  conditional  on  payment  to  another  personally 
liable  to  the  beneficiary."^  Finally,  it  has  recently  been  held 
that  a  promise  to  a  parent  to  give  the  latter's  child  a  sum  of 
money  may  be  enforced  by  the  child."  The  reasons  given  for 
distinguishii^  the  case  from  earlier  decisions  "  seem  inadequate, 
but  it  may  induce  the  Massachusetts  court  to  recognize  in  the 
future  more  fully  than  in  the  past  that  a  sole  beneficiary  should 
be  entitied,  under  some  form  of  procedure,  to  enforce  a  prcHnise 
made  for  his  benefit. 


37  Mich.  609;  Mmnock  r.  Eareka  F.  « Felch  c   Taylor,    13   Fiok.    133; 

k  H.  Job.  Co.,  W  Mich.  236,  61  N.  W.  Adams  v.  Adams,  14  Allai,  66.     In 

367;  eonf.  Hopkins  Mfg.  Co.  v.  Aurora  Prentice  v.  Brimhall,  123  Mass.  291, 

F.  &  M.  Ins.  Co.,  48  Mich.  148,  11  293,  Gray,  C.  J.,  explained  thne  ded- 

N.  W.  846.     In  CoUinsviUe  Savings  dons  by  the  lack  of  equity  powers  in 

Society  c  Boston  Ins.  Co.,  77  Conn,  the  court  when  the  firet  decisiim  was 

670,  60  Atl.  647,  60  L.  R.  A.  924,  it  mode.    As  no  equitable  charge  on  tha 

was  also  held  that  m  airing  the  loss  property  cculd  have  been  enforced, 

payable  to  the  miMtgagee  gave  the  the   defendant   would   have   escaped 

latt«c  no  ocmtract  ri^ts  and  that  he  altogether. if  not  held  personally  lia- 

WM  therefore  bound  by  an  arbitra-  ble. 

tion  to  fix  the  loss  under  the  policy,  ■■  Qardnar   v.   Denison,    217   Mass. 

Utou^  not  made  party  to  the  arbi-  492,  105  N.  E.  359,  51  L.  R.  A.  (N.  S.) 

teation.  1108. 

■*  See  IdtngdeU,  Summary  Contracts,  **  Ibid,  at  p.  494; 
{$49,  SI. 
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§  366.  Law  of  other  states. 

A  lai^  majority  of  the  States  allow  the  sc 
to   sue  at  law;™  but  besides  Massachusetts,  the  Federal 


'"Rm  cxninderation  raoree  in  part 
homthe  child,  tilthough  be  is  not  in  a 
padtaon  penon&lly  to  yield  An  assent 
to  the  promiae  at  the  time  it  is  made. 
.  ,  .  lite  drcumBtancee  of  the  parties 
fwnpftnting  the  TiiLTning  of  a  child  are  ao 
peculiar,  the  neameea  of  the  relation 
■0  great,  and  the  obligation  resting  on 
the  father  and  mother  ao  important 
and  the  conaequencea  to  the  child  so 
^tal  that  the  inference  may  be  drawn 
that  the  father  is  acting  in  the  intereate 
of  and  as  agent  for  the  son  in  making 
any  contract  as  to  giving  him  a  name." 

"Insuranoe  cases  are  not  included 
in  this  note. 

Abkahbab.  BogeiB  v.  Galloway  Fe- 
male CoU^e,  M  Ark.  tOT,  44  S.  W.  454, 
39  L.  R.  A.  636.  But  see  Geoi^a 
State  Say.  Assoc,  e.  Dearing,  128  Ark. 
149,  193  S.  W.  612;  Prieat  ».  Murphy, 
103  Ark.  464,  144  S.  W.  921. 

lUiiNois.  I^wimce  V.  Oglesby,  178 
m.  122, 62  N.  E.  945;  Riepe  n.  Schmidt, 
199  m.  App.  129. 

Indiana.  Allen  v.  Davison,  16 
Ind.  416;  Beals  v.  Beals,  20  Ind.  163; 
Mariett  c.  Wilson,  30  Ind.  240;  Millo- 
».  Billin^ly,  41  Ind.  489;  HendeiBOn 
■>.  McDonald,  84  Ind.  149;  Waterman 
*^  Mo^in,  114  Ind.  237,  16  N.  E.  590; 
Stevens  n.  Flannagan,  131  Ind.  122,  30 
N.  E.  898;  Feiria  ir.  American  Brewing 
Co.,  165  Ind.  639,  58  N.  £.  701,  52 
L.  R.  A.  305.  See  also  Reed  t>. 
Adams  Ac.  Works,  57  Ind.  App.  259, 
264,  106  N.  E.  882.  Except  for  the 
Code  the  plaintiff  would  have  to  sue 
in  equity. 

Iowa.  Smead  e.  Steams,  173  la. 
174,  156  N.  W.  307;  Meyer  v.  Stortcn- 
becker  (la.),  165  N.  W.  456. 

KANaAs.  Strong  n.  Marcy,  33  Kan. 
109,  6  Pae.  366. 

ExNTUCKT.  Clarke  c.  McParland's 
Exec.,  6  Dana,  45;  Smith  v.  Smith,  5 


Bush,  625;  Benge  t>.  Hiatt's  Adm.^  82 
Ky.  666,  56  Am.  Rep.  912;  Faducah 
Lumber  Co.  v.  Paducah  Water  Supply 
Co.,  S9  Ky,  340, 12  8.  W.  564, 13  S.  W. 
249,  7  L.  R.  A.  77, 25  Am.  St.  Rep.  536. 
See  also  McGuire  v.  McGuire,  11  Bush, 
Ifi;  Mercer  <r.  Mercer's  Adm.,  87 
Ky.  %,  7  S.  W.  401.  Exm^  for  the 
Code  plaintiff  would  have  to  sue  in 
equity. 

LocisiANA.  Civil  Code,  Arts.  1884, 
1896. 

MaktiiAnd.  Owin^  e.  Owings,  1 
H.  A  G.  484,  491. 

MABSACBUBBTra.  Fdton  r.  Dickin- 
son, 10  Mass.  287  (overruled  by  Tory 
r.  Brightman,  132  Mass.  318;  Maislon 
V.  Bigelow,  150  Moss.  45,  22  N.  E.  71, 
5  L.  R.  A.  43).  See  also  Pelch  v.  Tay, 
lor,  13  Pick.  133;  Bacon  o.  Woodward- 
12  Gray,  376, 382;  Prentice  d.  Brimhall. 
123  Mass.  291,  and  other  oases  cit«d 
avpra,  j  367.  In  Gardner  o.  Deniatm, 
217  Mass.  492, 105  N.  E.  359,  51  L.  R. 
A.  (N.  S.)  1108,  under  the  guise  <tf  a 
fictitious  agency  the  Manachusetta 
court  showed  a  tendency  to  revert  to 
its  early  doctrine. 

MrasiBBiPFi.  Canada  v.  Yaioo  Ac 
R.  Co.,  101  Miss.  274,  57  So.  913. 

MiBBouRi.  St.  Louis  V.  Von  Phul, 
133  Mo.  561,  34  8.  W.  843,  54  Am.  St. 
Rep.  695;  Devera  v.  Howard,  144  Mo. 
671,  46  S.  W.  625;  Crone  v.  Stinde,  X50 
Mo.  262,  55  S.  W.  863,  56  S.  W.  907; 
Weinreich  v.  Weinreich,  18  Mo.  App. 
364;  Markel  ■>.  W.  U.  Tel.  Co.,  19  Mo. 
App.  80;  Glencoe  Lime  Co.  v.  Wind,  8S 
Mo.  App.  163.  But  see  Phoenix  Ins. 
Co.  p.  Trenton  Water  Co.,  42  Mo.  Ah>. 
113;  Howsmon  v.  Trenton  Water  Co., 
119  Mo.  304,  24  S.  W.  784,  23  L.  R.  A. 
146,  41  Am.  St.  Rep.  654. 

Montana.  Civil  Code,  S  2103  (Jbat 
see  McDonald  v.  Amea-ican  Bank,  25 
Mont  456,    66  Pao.  896;    Tatem    d. 
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E^ftnol  Mifuog  Co.,  45  Hont.  307, 
123  Fao.  28). 

NsBBAfiEA.  Hale  o.  Ripp,  32  Neb. 
2&9,  49  N.  W.  218;  Sample  ».  Hole,  34 
Nob.  220,  61  N.  W.  837;  Lyman  8. 
aty  of  LmooUi,  38  Neb.  794,  67  N.  W. 
S31;  Doll  V.  Grume,  41  Neb.  656,  S9 
N.  W.  806;  EcH'smeyer  Co.  r.  MoClay, 
43  Neb.  649,  62  N.  W.  60;  Chicago, 
etc.,  R.  R.  Co.  p.  Bdl,  44  Neb.  44,  62 
N.  W.  314;  Kwifmaon  p.  Cooper,  46 
Neb.  644,  65  N.  W.  796;  Hickman  v. 
Layne,  47  Neb.  177, 180,  60  N.  W.  298; 
Fitigeiald  v.  McClay,  47  Neb.  816, 
66  N.  W.  828;  King  c.  Murphy,  49 
Neb.  670,  68  N.  W.  1029;  Rohman  v. 
Oaiaer,  63  Neb.  474,  73  N.  W.  923; 
Hckle  Ma^e  Co.  o.  McClay,  64  Neb. 
661,  74  N.  W.  1062.  But  see  Eaton 
c  F^bury  Water  Works  Co.,  37  Neb. 
546,  66  N.  W.  201, 21  L.  R.  A.  653,  40 
Am.  Rep.  510. 

Netada.  SwFerrae.  CaisonWato' 
Co.,  16  Nav.  44,  40  Am.  Rep.  486. 

Naw  Juaaer.  Rue  v.  Mein,  43  N.  J. 
Eq.  377,  3S4;  Whitehead  e.  Burgem, 
61  N.  J.  L.  76,  38  Atl.  802;  Deonmieur 
*.  RomH  76  N.  J.  Eq.  304,  74  AU. 


703. 

Niw  YoBK.  Schemorfaora  v.  Von- 
derheyden,  1  Johns.  139,  140;  Glen  e. 
Hope  Mutual  L.  I.  Co.,  66  N.  Y.  370; 
little  0.  Banka,  85  N.  Y.  258;  Todd  v. 
Wdm,  96  N.  Y.  18t,  47  Am.  Rep.  20; 
Rector  v.  Teed,  44  Hun,  349, 120  N.  Y. 
683,  24  N.  E.  1014;  Buchanan  e. 
Tilden,  158  N.  Y.  109,  52  N.  E.  724, 
70  Am.  St.  Rep.  454;  Roberts  s.  Cobb, 
31  Hun,  160;  Knowlea  g.  Erwin,  43 
Hun,  150;  affd.  124  N.  Y.  633,  28 
N.  E.  759;  Whitoomb  tr.  Whiteomb, 
02  Hun,  443,  36  N.  Y.  Supp.  607; 
Babcock  v.  Chase,  92  Hun,  264,  36 
N.  Y.  8.  879;  Imoe  v.  Gray,  92  Hun, 
609,  36  N.  Y.  S.  1066.  But  see  oontra 
Lorillaid  o.  Clyde,  122  N.  Y.  408, 
25  N.  E.  917,  10  L.  R.  A.  113; 
TowiMend  p.  Rackham,  143  N.  Y.  616, 
38  N.  E.  731;  SulUran  v.  Sullivan,  161 
N.  Y.  664,  66  N.  E.  116;  Wainwright  o. 


Queen's  County  Water  Co.,  78  Hun, 
148,  28  N.  Y.  S.  087;  Coleman  v.  HilM, 
86  Hun,  547,  33  N.  Y.  S.  367;  Buffalo 
Cement  Co.  d.  NcNaughton,  90  Hun, 
74,  36  N.  Y.  S.  453,  affd.  156  N.  Y.  702, 
61  N.  E.  1089,  re-argument  denied,  157 
N.  Y.  703,  52  N,  E.  1123;  Qlena  Folk 
Oaa  light  Co.  v.  Van  Yranken,  11 
N.  Y.  App.  Div.  420,  42  N,  Y.  S,  339. 
See  remarks  on  subsequent  New  York 
deciBiona  lat^  in  this  section,  and  ir^ra 
D.  84. 

NoBTB  C&ROLEHA.  GoTTeU  V.  Green»- 
boro  Water  Co.,  124  N.  C.  328,  32  S.  E. 
720,  46  L.  R.  A.  613,  70  Am.  St.  R«p. 
69S;  Chandler  v.  Jouea,  173  N.  E.  427, 
92  9.  E.  145. 

Omo.    Flickinger  f.  Saum,  40  Ohio 

St.  691,  601;  Irwin  v.  Lombard  Univer- 

aity,  56  Ohio  St.  9,  20,  46  N.  E.  63, 

L.  R.  A.  239,  60  Am.    St.  Rep. 


727. 

Okuboua.  Smith  v.  Jos.  W.  Moon 
Buggy  Co.  (Okl.),  169  Pac.  875. 

pBNKBTTiVANU..  Strohecker  v.  Grant, 
16  S.  ft  R.  237,  241,  temble:  Ayer'a  Ap- 
peal, 28  W.  179;  Hostetter  v.  Bollinger, 
117  Pa.  606,  12  Atl.  741.  See  also 
Sweeney  f.  Houston,  243  Fa.  542,  90 
Atl.  347,  L.  R.  A.  1915  A.  779.  But 
see  contra  Edmuodson  v.  Fenny,  1 
Barr,  334,  44  Am.  Dec.  137;  Guthrie 
r.  Kerr,  85  Pa.  303. 

Beoorery  is  allowed  only  where 
mon^  or  property  is  placed  in  the 
hands  of  the  promisor  as  consideration 
for  his  promise.  First  Methodist 
Episcopal  Cburcb  v.  Isenberg,  246  Pa. 
221,  92  AtL  141. 

RaoDB  IsiiAMD.  Adams  v.  Union 
R.  R.  Co.,  21  R.  I.  134,  42  Atl.  516, 
44  L.  R.  A.  273;  Gould  v.  United 
Traction  Mut.  Aid  Assoc,  26  R.  I. 
142,  143,  68  Atl.  624;  Waterhouae  i>. 
Waterhouse,  29  R.  I.  485,  72  Atl.  642, 
22  L.  R.  A.  (N.  S.)  639.  See  also  Blake 
V.  Atlantic  Nat.  Bank,  33  R.  I.  464, 
82  AU.  225,  39  L.  R.  A.  (N.  S.)  874. 
But  see  contra  Wilbur  v.  Wilbur,  17 
R.  I.  295,  21  Atl.  407. 
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Courts^'  Connecticut,''  Georgia,"   Michigan,"  Minnesota," 


9oOTB  Casouma.  llionqMoa  v. 
Gordon,  3  SUdtit.  iga. 

Texas.  Meyer  n.  Walkn^^mith 
QroocT  Co.,  60  Tex.  Ov.  App.  482, 127 
B.  W.  1118;  Peten  tr.  lindsey  (Tex. 
Qt.  App.),  144  8.  W.  094;  Bridge- 
water  p.  Hooka  (Tei.  Gv.  Ak>.). 
ise  S.  W.  1001;  Halee  v.  Peters  (Tex. 
Civ.  App.),  162  S.  W.  386. 

Dtah.  See  MoDtgomeiy  e.  Rid,  16 
Ut^,  496,  50  Pac.  623. 

Vebmomt.  Hodges  i>.  Pbdps,  66  Vt. 
303,  26  Atl.  626.  But  Bee  amira 
Onmpton  v.  Ballard,  10  Vt.  261;  HaU 
V.  Himtoon,  17  Vt.  244,  44  Am.  Dec 
332 ;  Fugure  v.  Mut.  Soo.  at  St.  Joe^h, 
46  Vt.  362. 

ViBOiNiA  (statutory).  Taliaferro  o. 
Day,  82  Va.  79;  But  see  contra  prior 
to  statute  Roes  v.  Milne,  12  Lei^,  204, 
37  Am.  Dec.  646,  also  Newberrr  lAnd 
Co.  B.  Newberry,  96  Va.,  Ill,  27  S.  E. 
897. 

West  Vibqinia  (statutory).  John- 
son tr.  McGlung,  26  W.  Va.  659,  670; 
Butta  *.  ButtB  (W.  Va.),  91  S.  E.  360. 

Wisconsin.  Grant  v.  Diebold  Safe 
Co.,  77  Wis.  72,  46  N.  W.  961;  Tweed- 
dale  f.  Tweeddale,  116  Wis.  617,  93 
N.  W.  440,  ei  L.  R.  A.  fiOft;  Sedgwick 
V.  Blanchard,  164  Wm.  421,  160  N.  W. 
267. 

UNTnm  States.  National  Bank  v. 
Grand  Lodge,  98  U.  S.  123,  26  L.  Ed. 
7S.  Conf.  Constable  v.  National 
Steamship  Co.,  154  U.  S.  51,  14  Sup. 
Ct.  Rep.  1062,  38  L.  Ed.  903;  German 
Alliance  Ins.  Co.  n.  Home  Water  Sup- 
ply Co.,  226  U.  S.  220,  33  Si^.  Ct.  32, 
67  L.  Ed.  195,  42  L.  R.  A.  (N.  S.)  1000; 
Sayward  v.  Dexter,  72  Fed.  Rep. 
44  U.  8.  App.  376,  19  C.  C.  A.  176; 
United  Stat«e  v.  National  Surety  Co. 
92  Fed.  Rep.  619,  34  C.  C.  A.  526 
Brown  &  Haywood  Co.  v.  Ligon,  92 
Fed.  851;  Goodyear  Shoe  Mach.  Co. 
r.  Danoel,  119  Fed.  692,  66  C.  C.  A. 
300. 


"  Goodyear  Shoe  Mach.  Co.  s. 
Dasodl,  19  Fed.  R^.  692,  66  C.  C.  A. 
300,  and  see  cases  in  the  preceding 
paragrapL  But  see  I^nnsylrania  Steel 
Co.  V.  New  York  Q^  Ry.  Co.,  198  Fled. 
721,  117  C.  C.  A.  603. 

"  Baiter  ■>.  Camp,  71  Conn.  245,  41 
Atl.  803,  42  L.  R.  A.  S14,  71  Am.  St. 
R^.  160.  The  court  leaves  the  ques- 
tion open  whetlier  a  suit  in  equity  i^ 
which  the  repreoentatiTes  of  the  pttno- 
isees    were  joined    oould    be  main- 

"Ogjes  0.  NaahviUe  fto.  Ry.  Co.. 
130  Ga.  430,  60  S.  E.  1048,  124  Am. 
St.  Rep.  176.  Cf.  Code,  }  3664;  Wiboo 
V.  First  Presbyteiiaa  Church,  56  Ga. 
654;  Crawford  p.  Wilson,  139  Ga. 
664,  78  S.  E.  30,  44  L.  R.  A.  773; 
Carr  v.  Louisville  Ac.  R.  Co.,  141  Ga. 
219,  80  S.  £.  716;  Jordan  v.  IXiie 
Culvert  &c.  Co.,  146  Ga.  284,  91  8. 
E.  68. 

"Board  of  Commcroe  ».  Security 
'niist  Co.,  225  Fed.  4S4,  464, 140  C.  C. 
A.  486;  Wheekv  e.  Stewart,  94  Mcih. 
41S,  54  N.  W.  172;  Linnonan  v.  Mo- 
rosB,  98  Mich.  178,  57  N.  W.  103  (the 
court  Idt  open  the  question  whether 
there  was  an  equitable  right);  Kui^ts 
of  the  Modem  Maccabees  n.  Shatp,  163 
Mich.  449,  128  N.  W.  786,  33  L.  R.  A. 
(N.  S.)  780;  Signs  o.  Bush's  Est.,  199 
Mich.  192,  165  N.  W.  820;  Prarton  v. 
Preston  (Mich.),  172  N.  W.  371  (suit 
in  equity  allowed). 

"Jefieison  «.  Ascli,  53  Minn.  446, 
66  N.  W.  604,  26  L.  R.  A.  257,  39 
Am.  St.  Rep.  618;  Union  Ry.  Storage 
Co.  V.  MoDermott,  63  Mian.  407,  55 
N.  W.  606.  In  the  first  of  thne  cases 
the  court  says,  "Where  thoeisnothing 
but  the  promise,  no  oonsideraticm 
from  such  stranger  and  no  duty  or 
oMigation  to  him  on  the  part  of 
the 
it." 
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New  Hampehire,"  Vermont,^  Vir^nia,"  and  to  some  d^re 
PeDDsylvania,^  and  Oregon,**  do  not  allow  an  acticm.  But  in  tb 
Federal  Courts  and  those  of  Connecticut,  Michigan,  Vermont 
\^isinia,  it  seems  a  suit  in  equity  may  be  maintained."  Tbt 
law  of  New  Y^k  is  not  very  clear.  It  has  been  held  in  recent 
decifdons  that  in  OTder  to  entitle  one  who  is  not  a  party  to  a  con- 
tract to  sue  upon  it,  the  pronusee  must  owe  him  some  duty; " 
but  it  seems  that  a  moral  duty  is  enough,  and  this  gives 
the  txmit  considerable  latitude."    And  recent  deciaons  make 


"Curry  v.  Rofors,  21  N.  H.  247. 

"  Crampton  t.  BaLllard,  10  Vt.  2S1; 
HaU  v.  Huntoon,  17  Vt.  244,  44  Am. 
Dm.  332;  Fugnre  v.  Mut.  8oo.  of  St. 
Joseidt,  46  Vt.  362.  But  in  Hodgm 
«.  Fhdpe,  65  Vt.  303,  26  Atl.  626,  it 
was  held  that  a  devise  subjeot  to  the 
INkyment  d  b,  legacy  impooed  a  per- 
eonal  liability  on  the  devisee,  if  he 
aooepted  the  deiriae. 

n  Row  v.  Mihie,  12  Lei^,  204,  37 
Jan.  Dec.  046.  But  lee  Code,  B  24IS, 
oODBtiued  in  Newbory  I^nd  Co.  v. 
Newbeny,  96  Va.  Ill,  27  S.  E.  897. 
In  Taliaf«rro  e.  Dmy,  82  Va.  79,  an 
aceepted  devise  subject  to  a  legacy  was 
hdd  to  impose  a  peraonal  liability. 

»  Edmundson  v.  Pomy,  1  Bair.  334, 
44  Am.  Dec  137;  Guthrie  v.  Kerr,  85 
Pa,  303.  8ee,  itcmvnt,  Ayet's  Appeal, 
2S  Pk.  179;  Merrimas  b.  Moore,  90  Pa. 
78,  SI;  Hostettor  v.  Holliii«er,  117  Pa. 
«0e,  12  AU.  741;  /n  n  Edmundson'e 
Est.,  269  Pa.  429,  103  Atl.  277.  If  the 
promisor  reoeivea  property  as  the  oon- 
ndtration  ior  a  promise  to  make  pay- 
ment, though  the  prtxnisor  is  under  no 
obligation  to  use  the  property  reoeived 
or  its  piooeob  for  the  purpose,  the 
PeniuylTania  court  i^^iarently  by  an 
unwarranted  eztennon  of  the  law  ot 
tntsta  holds  the  promisor  liable. 

«'Bee*>^ra,fi371,  n. 

"  See  cases  in  preceding  notes. 

■»  Viooman  p.  Tumw,  69  N.  Y.  280, 
283,  25  Am.  Rep.  196;  Beveridee  tr. 
N.  Y.  Eterated  R.  R.,  112  N.  Y.  1,  26, 
10  N.  E.  480,  2  L.  R.  A.  648;  LorU- 


Isrd  u.  Clyde,  122  N.  Y.  498,  26  N.  K 
917,  10  L.  R.  A.  113;  Dumheir  d.  Rau, 
135  a.  Y.  219,  32  N.  £.  49;  Townsend 
0.  Rsckham,  143  N.  Y.  516,  38  N.  E. 
731;  Sullivan  >.  Sullivan,  161  N.  Y. 
654,  56  N.  E.  116;  Coleman  ■>.  Hiler, 
85  Hun,  547,  33  N.  Y.  S.  367.  Bee 
also  Glens  Falls  Gas  Light  Co.  «.  Van 
Vranken,  II  N.  Y.  App.  Div.  420,  42 
N.  Y.  8.  339;  Oppw  b.  Hirach,  68  N.  Y. 
S.  879,  33  N.  Y.  Miso.  660.  In  Ros- 
seau  V.  RousB,  180  N.  Y.  116,  72  N.  E. 
(H6,  the  court  Biud,  "A  promise  for  the 
benefit  of  a  third  person  must  not  only 
be  supported  by  a  sufficient  considera- 
tion, but  the  one  fumiahing  it  must 
have  a  legal  interest  in  the  performance 
of  the  promise."  Cmnpare  the  cases 
of  little  E>.  Banks,  85  N.  Y.  268,  and 
Todd  IT.  Weber,  96  N.  Y.  181,  47  Am. 
Rep.  20. 

"  Buchanan  v.  Tilden,  158  N.  Y.  109, 
62  N.  E.  724,  44  L.  R.  A.  170,  70  Am. 
St.  454;  Bouton  p.  Welsh,  170  N.  Y. 
654,  63  N.  E.  539;  Case  >.  Case,  203 
N.  Y.  283, 96  N.  E.  440,  Ann.  Cas.  1913 
B.  3U;  Knowla  f.  Erwin,  43  Hun,  150, 
affd.  124  N.  Y.  633,  26  N.  E.  759; 
Whitcomb  v.  Whitcomb,  92  Hun,  443, 
36  N.  Y.  S.  607;  Babcook  v.  Chase,  92 
Hun,  264,  36  N.  Y.  S.  879;  Luce  v. 
Gray,  92  Hun,  699,  36  N.  Y.  8.  1065. 
In  afl  these  eases  the  promise  was  to 
pay  money  to  a  dependent  relative. 
See  also  De  Ciooo  ti.  Schweiier,  221 
N.  Y.  431,  117  N.  E.  807,  L.  R.  A. 
1918  E.  1004,  Ann.  Cas.  1918  a  816 
(affianced  wife). 
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it  probable  tiiat  ultimately  any  contract  for  the  sole  benefit 
of  a  third  person  may  be  enforced  by  him.*^  Minnesota  has 
adopted  the  same  requirement  of  an  obligation  from  the  prom- 
isee to  t^e  beneficiary.^"  Missouii  has  also  held  some  duty  nee-  . 
essary  and  a  moral  duty  sufficient,"  but  a  late  decision  incon- 
fflstently  dispenses  with  the  requirement.^  A  suggestion  of  the 
sort  is  occasionally  found  in  other  States."    The  supposed 


■•  Id  Seavor  r.  R&nsom,  224  N.  Y. 
333,  120  N.  £.  639,  a  promiae  to  pay 
tbe  niece  of  tbe  pconaaee'B  wife  was  en- 
forced. In  Pond  V.  New  Rochelle 
Water  Co.,  183  N.  Y.  330, 76  N.  E,  211, 
1  L.  R.  A.  (N.  S.)  958, 6  Ann.  Cu.  504, 
an  inhabitant  of  a  village  to  which  the 
defendant  had  contracted  to  supply 
water  was  allowed  to  sue  for  breach  of 
the  Doutract.  In  Smyth  c.  New  York, 
203  N.  Y.  106,  S6  N.  E.  40B,  the  plain- 
tiff  was  allowed  to  sue  a  contractor 
who  hod  agreed  with  the  city  to  pay 
for  injuries  to  property  abutting  on  a 
propooed  subway.  The  plaintifF's  i»op- 
erty  was  injured  and  the  court  oon- 
oeded  that  the  plaintiff  had  no  direct 
right  against  the  city.  See  also  Fams- 
worth  p.  Boro  Oil  ft  Gas  Co.,  216  N.  V. 
40,  48,  109  N.  E.  860.  In  Gulla  v. 
Barton,  164  N.  Y.  App.  Div.  293,  149 
N.  Y.  9.  9S2,  the  plaintiff  was  a  mem- 
htx  of  a  trade  union  with  which  the 
defendant  had  contracted  to  pay  his 
employees  oertain  wages.  "Hie  plain- 
tiff was  allowed  to  sue  on  this  {womise. 
In  Seaver  d.  Ransom,  224  N.  Y.  233, 
120  N.  E.  639,  640,  Pound,  J.,  for 
tbe  court  said;  "In  New  York  the 
right  of  the  benefidaty  to  sue  on  oon- 
tracts  made  for  his  ben^t  is  not 
clearly  or  simply  defined.  It  is  at 
I^esent confined:  Slist.  Tocasee  where 
Uiere  is  a  pecuniary  obligation  run~ 
ning  from  the  pranisee  to  the  bene- 
ficiary, 'a  legal  ri^t  founded  upon 
some  obligation  d  the  promisee  in  the 
third  party  to  adopt  and  claim  the 
promise  as  made  for  his  benefit.' 
Secondly.   To   oases  where  the  con- 


tract is  made  for  the  benefit  cS  the 
wife  or  child  of  a  party  to  the  oon- 
traot.  .  .  . 

"The  right  id  the  Uurd  pai^  is  also 
upheld  in,  thirdly,  the  public  contract 
cases,  latere  tbe  municipality  eeeks  to 
protect  its  inhabitauta  by  coreuanls 
for  their  benefit;  and,  fourthly,  the 
cases  where,  at  the  request  of  a  party 
to  the  cootnct,  the  promise  runs  di- 
rectly to  tbe  beneficiary  although  he 
does  not  furniah  the  oonsideration. 
It  may  be  safely  said  that  a  general 
rule  BUstaining  recovery  at  the  suit  of 
the  third  party  would  include  but  few 
classes  of  cases  not  included  in  these 
groups,  either  categorically  or  in  pm- 
dple." 

"Kramer  v.  Gardner,  104  Minn. 
870, 116  N.  W.  926,  22  L.  R.  A.  (N.  a.> 
492;  Clark  c.  P.  M.  Hennessey  Const. 
Co.,  122  Minn.  476,  142  N.  W.  873; 
and  aee  Nfinnesota  cases,  if^ni,  $  381. 

•■  Phcenix  Ins.  Co.  v.  Trenton  Water 
Co.,  42  Mo.  App.  118;  Howsmon  ». 
Trenton  Water  Co.,  119  Mo.  304,  24 
8.  W.  784,  23  L.  R.  A.  146,  41  Am.  St. 
Rep.  6S4;  St.  Louis  e.  Von  Pbul,  133 
Mo.  561,  34  S.  W.  843,  54  Am.  St. 
^tv-  695;  DevBiB  o.  Howard,  144  Mo. 
671,  46  S.  W.  625;  Glenooe  Lime  Go. 
ir.  Wind,  76  Mo.  App.  163. 

"  Crone  d.  Stinde,  156  Mo.  2^  55 
S.  W.  863,  66  S.  W.  907. 

"  Merchants'  Unimi  T^iust  Co.  n. 
New  Philadelphia  G.  Co.  (Dd.  Oh.), 
S3  Atl.  520;  Fidelity  &  Casualty  Co.  ». 
Martin,  163  Ky.  12,  173  S.  W.  307; 
Samrde  c  Hale,  34  Neb.  220, 51  N.  W. 
837;  Lyman  v.  Linoobi,  38  N^.  794,  5T 
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neceasity  results  from  a  conftision  of  the  two  distinct  types  ol 
cases.  The  early  New  York  cases  bearii^  on  the  right  of  a 
creditor  to  sue  one  who  had  promised  the  debtor  to  pay  the 
debt  recognized  tha*  the  creditor's  right  was  derivative  and 
that  it  was  by  virtue  of  his  claim  against  the  debtor  that  he 
acquired  a  right  to  sue  upon  the  promise  to  the  debtor.  But 
the  requirement  of  a  debt  or  .duty  is  whoUy  inapphcable  to 
contracts  for  the  sole  benefit  of  a  third  person.  It  might 
equally  well  be  said  that  a  gift  should  be  invalid  unless  the 
d(Hior  was  under  a  duty  to  make  it.  Moreover,  if  such  a  re- 
quirement were  proper  a  moral  oblation  could  not  suffice. 
When  an  allied  obligation  is  of  such  a  character  that  the 
obligee  cannot  enforce  it  directly  against  the  obhgor,  it  cfui  no 
more  furnish  ground  for  a  derivative  right  against  one  who 
has  promised  the  obligor  to  pay  it,  than  it  could  for  garnish- 
ment as  a  debt  due  to  the  obligor.  In  the  first  case  in  New 
York  which  definitely  established  tie  requirement  of  a  duty 
fnmi  the  pronusee  to  the  plaintifT,*"  it  was  true  not  only  ih&t 
tiie  promisee  was  under  no  duty  to  the  plaintiff,  but  also  that 
the  plaintiff  was  not  intended  by  the  promisee  as  the  bene- 
ficiary of  the  contract.  The  benefit  expected  to  result  to  the 
plaintiff  was  merely  incidental  to  the  general  object  of  the  con- 
tract. This  was  sufficient  ground  for  the  decision;  but  in  the 
later  oases  where  the  doctrine  was  applied  the  result  was  need- 
lessly to  defeat  an  intended  gift;  and  in  other  cases  where  the 
court  enforced  the  promise  imsatisfactory  reasoning  is  re- 
sorted to,  in  order  to  escape  the  supposed  necessity  of  finding 
srane  duty  owed  by  the  promisee. 

§  369.  Life  insurance  cases. 

There  are  several  recurring  situations  which  illustrate  Uie 
contract  for  the  sole  benefit  of  a  third  person.  The  ctnnmon- 
est  is  the  case  ah-eady  referred  to  of  a  life  insurance  policy  for 
the  b»iefit  of  another.  This  case  may  well  be  regarded  as  de- 
pending upon  the  nature  of  a  policy  of  insurance  as  a  mer- 
cantile instrumrait.    At  all  events  the  insurance  decisions  form 

N.  W.  531;  MKk  Hfg.  Co.  v.  Mawo-         ">  Vrooman  p.  Turner,  69  N.  Y.  2S0, 
ohusetts  Ae.  Ina.  Co.,  103  S.  Car.  fiS,      283,  25  Am.  Bep.  195. 
S7  S.  E.  439. 
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a  class  t>y  themselves,  and  but  little  reference  is  made  in  them 
to  the  general  law  of  conducts.  Presumab^  everywhere  a  bene- 
ficiary to  wham  the  insurer  has  promised  the  insured  that  the 
insurance  money  shall  be  paid  is  given  a  right  to  enforce  the 
pohcy,  and  generally  by  a  direct  action.  This  result  has  been 
reached  in  England "  and  Massachusetts "  by  statute,  but  in 
most  states  without  the  aid  of  a  Statute.'*  Where  the  policy 
reserves  to  the  insured  a  right  to  change  the  boieficiary,  there 
is  a  defeasible  vested  interest  in  the  latt^." 

§  370.  Receipt  of  property  as  consideration  t<a  a  promise  to 
make  a  payment 

Another  common  illustration  arises  on  these  or  similar  facts: 
A  parent  gives  property  to  a  son,  who  upon  receiving  it  prom- 
ises to  make  specified  paymente  to  daughters  or  others  either 
at  once  or  upon  the  death  of  the  donor.  There  is  properly  no 
trust  or  even  equitable  charge,  because  it  is  contemplated  that 
the  son  shall  deal  as  he-sera  fit  with  the  property  transferred  to 
him  and  pay  the  beneficiaries  from  any  source  he  chooses. 
Courts  are  rightly  almost  universally  unwilling  to  deny  the 

•°46  A  46  Vict.,  c.  75,  J  U;  Man.  Breard  v.  New  York  Ufe  Ins.  Co.,  138 

Stats.  1887,  0.  214,  1 73;  1894,  c.  225.  La.  n4,  70  So.  799;  MarUn  t>.  ^na 

(^  Cleavet  c.  Mut.  Reserve  Fund  L.  Ins.  Co.,  73  Mq.  26;  Metropolitan 

Life  Anoc.,  [1892]  1  Q.  B.  147.  Ins.  Co.  v.  Cl&nton,  76  N.  J.  Eq.  4,  73 

"  Nima  v.  Ford,  159  Maw.  575,  35  Atl.  1052;  In  re  Gebert,  95  N.  Y.  Miao. 

N.  E.  100;  Wright  o.  Vermont  Life  477,  160  N.  Y.  S.  782;  Mutual  Benefit 

Ins.  Co.,  164  MsK.  302,  41  N.  E.  303.  L.  Ins.  Co.  v.  Cumnunp,  66  Or.  272, 

"  See,  e.  g..  Mutual  Benefit  L.  Ins.  126  Pu.  9S2, 133  Pac.  1169, 47  L.  R.  A. 

Co.  0.  Swrtt,  222  Fed.  200, 137  C.  C.  A.  (N.  8.)  262,  Ann.  Caa.  1915  B.  536. 

640,  Ann.  Caa.  1917  B.  298;  Johnson  v.  Marquet  b.  Mfaa.  I^e  Ina.  Co.,  128 

New  York  L.  Ina.  Co.,  £6  Colo.  178,  Tenn.  213, 159  S.  W.  733,  L.  R.  A.  1915 

138  Pao.  414,  L.  R.  A.  1916  A.  868;  B.  749,  Ann.  Caa.  1915  B.  677.    See 

Neaiy  ir.   Metnqwlitan  L.   Ins.   Co.  also  in^To,  j  396,  n.  8,  and  numeioua 

(Conn.),  103Atl.661;PerryD. Tweedy,  oaaee,  collected  in  Gooley,  Ins.  Briefa, 

12S  Ga.  402,  57  8.  E.  782,  119  Am.  St.  p.  3765.     CJ.  aaea  of  fmtemal  bene- 

Rep.  393,  11  Ann.  Caa.  46;  Mutu^  fidary  societies,  tn/ro,  fi396a. 
Ufe  Ina.  Co.  n.  Devine,  180  111.  App.  .      "  Roberta  v.  Northwestern  &c.  Co., 

422;  Mutual  Life  Ins.  Co.  v.  Culler  143  Ga.  780,  85  S.  E.  1043;  Indiana  fto. 

(Ind.  App.],  119  N.  E.  173;  Townsend  Life  Ins.  Co.  v.  McGinnis,  180  Ind.  9, 

v.  FideUty  &  Casualty  Co.,  163  la.  713,  101  N.  B.  2S8,  45  L.  R.  A.  (N.  S.)  192; 

144  N.  W.  574,  L.  R.  A.  1915  A.  109;  Mutual  Life  Ina.  Co.  v.  Culler  (Ind. 

Filley  v.  lUinois  Life  Ins.  Co.,  91  Kan.  App.),  119  N.  E.  173,  177;  Holder  v. 

220,  137  Pac.  793,  93  Kana.  193,  144  Prudential  Ins.  Co.,  77  S.  C.  29%  07 

Pac.  267,  L.  R.  A.  1915  D.  130,  134;  S.  B.  853. 
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beaiefidaries  a  remedy  in  such  a  case.**  Even  in  England  there 
are  cases  that  have  neVer  been  overruled,  in  which  a  beneficiary 
was  allowed  to  recover  in  an  action  of  debt  against  a  devisee 
whose  devise  was  left  upon  the  condition  that  he  should  mike 
a  payment  to  the  beneficiary.  If  the  devisee  accepts  the  gift 
he  is  personally  liable  to  perform  the  duty  which  he  thereby 
assumes,  and  his  tiabihty  b  not  restricted  to  the  value  of  the 
[Httperty  he  has  received.'*  So  far  as  this  question  of  personal 
liability  is  concerned  these  cases  present  quite  as  much 
difficulty  in  principle  as  the  cases  where  the  fpft  is  made  inter 


X  Beafa  p.  Beala,  20  Ind.  163;  Hen- 
derson V.  McDonald,  84  Ind.  149; 
W&tennan  v.  Morgati,  114  Ind.  237, 16 
N.  £.  600;  Stevena  r.  Fhmnagan,  131 
Ind.  122,  30  N.  E.  888;  Qmnt  ■>.  Bnd- 
Btreet,  87  Me.  S83,  33  Atl.  166;  Wdn- 
teicfa  V.  Wanreidi,  18  Mo.  App.  364; 
Weuhaid  e.  R.  R.  Thompoon  Est. 
Co.,  242  F«d.  316  (D.  C.  Oreg.); 
Ehowks  tf.  E^win,  43  Hvin,  150,  124 
N.  Y.  633,  26  N.  E.  79fl;  Lnoe  e.  Qny, 
92  Hun,  699,  36  N.  Y.  S.  1066; 
Fddmon  v.  McOuire,  34  Ong.  309, 
BB  Ptw.  872;  ThoropBon  p.  Gordon,  3 
Strobh.  IDA.  See  also  Lftwrence  v. 
OglMby,  178  m.  122,  62  N.  E.  946; 
Buraon  v.  Bogart,  49  Col.  410, 113  Pac. 
516. 

Contra  ore  Townmnd  tr.  Rackham, 
143  N.  Y.  516,  38  N.  E.  731;  Coionan 
p.  Hiler,  86  Hun,  647,  33  N.  Y.  S.  357 
(the  promisee  in  tikeae  cases  was  under 
no  moral  duty  to  the  benefidarica); 
Guthrie  V.  Kerr,  85  Pa.  303  (i^.  Hoe- 
tetter  V.  Hollineer,  117  Pa.  606,  12  Atl. 
741).  Bdief  in  an  action  at  law  was  also 
denied  in  Baxter  v.  Camp,  71  Conn.  246, 
41  Atl.  803,  42  L.  R.  A.  614,  71  Am.  St. 
Rep.  169,  and  Unneman  v.  Moroaa,  98 
Mich.  ITS,  67  N.  W.  103,  39  Am.  St. 
Rq>.  628,  but  it  was  suggested  that  the 
l^aintiff  might  have  a  remedy  in  equity. 

••  Ewer  p.  Jones,  2  Ld.  Ray.  934,  2 
Balk.  416;  6  Mod.  26;  Webb  «.  JiggB, 
4  M.  A  8.  113;  Braithwtute  v.  Skinner, 


6  M.  ft  W.  313.  In  the  last  caae  it  was 
said  by  some  of  the  judges  that  the 
(daintiffs  teoovory  would  be  restricted 
to  the  value  of  the  land. 

In  the  United  States  the  devisee  is 
personally  liable  without  reetrietion. 
HarktDd  t>.  Person,  93  Ala.  273,  9  So. 
379;  Williams  p.  Nichol,  47  Ark.  264,  1 
8.  W.  243;  MiUington  v.  HiU,  47  Ark. 
301,  1  8.  W.  647;  Lord  t>.  Lord,  22 
Conn.  505;  OImst«ad  v.  BniA,  27 
Conn.  530;  Zunmer  v.  Sennott,  134 
m.  605,  25  N.  E.  774;  U  Valle 
Droit,  179  01.  App.  484;  Porter 
Jackson,  96  lad.  210, 48  Am.  Rep.  704; 
Owing'B  Case,  I  Bland  370,  17  Am. 
Dec.  311;  Felchn.  Taylor,  13  Pick.  133; 
Bacon  v.  Woodward,  12  Gray,  376, 382; 
Adams  p.  Adams,  14  Allen,  660  Pren- 
tioe  p.  Brimhall,  123  Ma».  291,  293; 
Smith  V.  Jewett,  40  N.  H.  630, 
biggin  p.  Wigg^,  43  N.  H.  661;  Glen 
tt.  Fisher,  6  Johns.  Ch.  33, 10  Am.  Deo. 
310;  Gridley  v.  Gridley,  24  N.  Y.  130; 
Loder  p.  Hat£eld,  71  N.  Y.  92;  Brown 
p.  Knapp,  79  N.  Y.  136;  Yearly 
Long,  40  Ohio  St.  27;  FUokingv 
Saum,  40  Ohio  St.  591;  Hoover 
Hoover,  6  Pa.  351;  Etter  v.  Greena- 
wait,  98  Pa.  422;  Dreer  p.  Penns^- 
vania  Co.,  108  Pa.  226,  Jn  w  Edn 
son's  EM.,  259  Pa.  426,  103  Atl.  277; 
Jordan  p.  Donahue,  12  R.  I.  199; 
Hodges  V.  Phejpe,  A5  Vt.  303,  26  AtL 
B25;  Taliaferro  p.   Day,  82  Va.  79. 
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§  871.  No  distinction  if  promise  based  on  other  valid  con- 
sideratioo. 

In  most  jurisdictJonB  no  distinction  is  made  and  recovery  is 
equalty  allowed  when  the  promise  is  based  on  valid  consider- 
ation other  than  a  transfer  of  property;  for  instance,  services 
or  forbearance  of  a  chum.** 


§  372.  Bonds  to  secure  performance  of  building  contracts  or 
other  duty. 
It  is  a  conunon  stipulation  in  a  building  contract  that  the 
contractor  will  pay  all  bills  for  labor  and  materials.  In  most 
cases  the  fulfilment  of  this  promise  by  the  contractor  operates 
to  discharge  a  liability  of  the  owner  of  the  building,  whose 
building  would  be  liable  to  satisfy  the  liens  given  by  the  law  to 
workmen  and  materialmen.  It  cannot,  therefore,  be  inferred 
that  the  promisee  requires  the  promise  in  order  to  benefit  such 
creditors  of  the  contractor.  The  natural  inference  is  that  his 
object  is  to  protect  himself  or  his  building.  When,  however, 
the  owner  of  the  building  is  a  municipality,  or  county,  or  State 
such  an  inference  cannot  so  readily  be  justified,  for  the  laws 
give  no  liens  against  the  buildings  of  such  owners.  In  such 
cases  if  the  stipulation  can  be  regarded  as  the  result  of  more 
than  the  accidental  insertion  of  a  provi^on  conunon  in  build- 
ing contracts  without  reflection  as  to  ite  necessity,  it  must  be 
supposed  that  the  object  was  to  benefit  creditors  of  the  con- 

MAUen  0.    D&Tison,   16  Ind.   416;  HI.  122,  S2  N.  E.  945;  and  see  oaan 

Maiiett  c  Wilaoo,  30  lod.  240;  Strong  ctt«d  «upra,  j  368. 

V.  Maroy,  33  Kan.  100,  6  Fac.  366;  But  in  Pennsylvaiiia,   thougfa   the 

CUrke  v.  McFarlaod'H  Exec.,  5  Dana,  promise  is  perhaps  enforceable  by  the 

45;  Benge  v.  Hiatt'a  Adm.,  82  Ky.  666,  beneficiary  when  the  coaBideratioa  is 

56  Am.  Rep.  912;  Felton  v.  DickiosoQ,  Uie  transfer  of  property,  it  ie  not  if  the 

10  Mass.  287  (orerruled  by  Maretoa  v.  consideration  is  anything  else.     Ed' 

Bigeknr,  150  Mass.  46,  22  N.  E.  71,  S  mundaon  v.  Penny,  1  Barr,  334, 44  Am. 

L.R.  A.  43);  Todd  V.Weber,  gSN.Y.  Dec.  137.    And  such  is  the  law  of  Ore- 

181,  47  Am.  Rep.  20;  Buchanan  o.  gon.     Weinhard  v.  R.  R.  Thompaon 

Tildai,  1S8  N.  Y.  109,  52  N.  E.  724,  70  Est.  Co.,  242  Fed.  315;  Waahbum  ■>. 

Am.  St.  Rep.  454;  Whitcomb  v.  Whit^  XatersUte  Inyestment  Co.,  28  Oreg. 

comb,  02  Hun.  443,  36  N.  Y.  S.  607;  436,  36  Pac.  533,  38  Pac.  620;  Brower 

Babcock  v.  Chose,  92  Hun,  264,  36  Lumber  Co.  e.  MiUer,  28  Oreg.  666, 

N.  Y.  3.  879.  43  Pac.  650,  52  Am.  St.  807. 

See  also  lAwr»ice  v.  O^eaby,  178 
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tractor.  This  supposition  becomes  a  certfunty  when  the  Ieg< 
islature  in  view  of  htigation  in  the  courts  in  r^ard  to  the  mattei 
enacts  that  all  building  contracts  made  by  towns  or  counties 
shall  contain  such  a  stipulation.  Creditors  have  in  some  States 
been  allowed  not  only  to  take  advantage  of  the  promise  but  to 
sue  the  contractor  and  his  sureties  upon  a  bond  given  by  him 
to  secure  the  performance  of  his  contract."^  Similarly  a  bond 
^ven  by  a  Uquor  dealer  to  a  municipality  to  ensure  performance 
by  him  of  the  requirements  of  law  has  been  held  enforceable  by 
individuals  injured  by  his  failure  to  observe  those  require- 
ments.** This  result  can  hardly  be  supported  on  any  other 
theory  than  that  the  bonds  are  statutory  obligations  and  that 
the  statute  though  not  so  providing  expressly  is  to  be  construed 
as  giving  not  ramply  the  municipahty  but  also  individuals  the 


w  King  D.  Downey,  M  Ind.  App.  262, 
S6  N.  E.  680;  Baker  r.  Bttui,  64  la. 
Ml,  21  N.  W.  83;  Des  Moiiies  Bridge 
Worka  e.  Marxen,  87  Neb.  684,  128 
N.  W.  31  (but  see  Hunt  v.  King,  07  la. 
88, 66 N.  W.  71); St.  Louia c.  Von Phul, 
133  Mo.  Kl,  34  a  W.  843,  54  Am.  St. 
B^.  695  (ovGRuling  Kansas  City 
Bewo'  Pipe  Co.  c.  Hiompson,  120  Mo. 
218),  258.  W.  522;  Devera  b.  Howarf, 
144  Mo.  671,  46  S.  W.  625;  Gi«kcoe 
lime  Co.  d.  Wind,  86  Mo.  App.  163; 
Sample  b.  Hale,  34  Neb.  220,  51  N.  W. 
837;  Lyman  v.  City  of  I^coln,  38 
Neb.  794,  S7  N.  W.  531 ;  DoU  p.  Cnime, 
41  Neb.  655,  69  N.  W.  806;  Koremoyer 
Co.  V.  McClay,  43  Neb.  649,  62  N.  W. 
fiO;  Kaufmann  t>.  Cooper,  48  Neb.  644, 
65  N.  W.  796;  Hickman  v.  Layne,  47 
Neb.  177,  66  N.  W.  298;  King  v. 
Muiphy,  49  Neb.  670,  68  N.  W.  1029; 
Bohmaa  p.  Gaiser,  53  Neb.  474,  73 
N.  W.  923;  Pickle  Marble  Co.  v.  Mo- 

ij,  54  Neb.  661,  74  N.  W.  1062; 
MoEntee-Peterson  Co., 
131  N.  C.  383,  42  8.  £.  858;  Baker 
City  MeroBuUle  Co.  v.  Idaho  Pipe 
Co.,  67  Or.  37%  136  F&o.  23.  Cmira, 
Jefferson  d.  Aach,  63  Minn.  446,  55 
N.  W.  004,  26  L.  a.  A.  257,  30  Am. 


St.  Rep.  618;  Union  Ry.  Storage  Co. 
V.  McDermott,  53  Minn.  407,  Sfi 
N.  W.  606;  Buffalo  Cement  Co.  v. 
McNaughton,  90  Hun,  74,  35  N.  Y. 
S.  453,  156  N.  Y.  702,  51  N.  E.  1089; 
157  N.  Y.  703,  62  N.  E.  1123;  Parker 
V.  Jeffeiy,  26  Or^  186,  37  Pao.  712; 
Brower  Lumbo-  Co.  v.  Miller,  28  Oreg. 
665,  43  Pac.  659,  52  Am.  St.  Rep. 
SD7;  I^neaster  v.  Freecoln,  203  Pa. 
640.  See  also  Montgomery  c  Rief,  16 
Utah,  495,  50  Pac.  623,  and  71  Cent. 
L.  Journal,  429. 

An  action  on  the  bond  presents  the 
difficulty  that  the  creditors  who  re- 
cover not  only  are  not  the  promiBees, 
but  are  not  the  persons  who  are  to  re- 
ceive paymoit.  The  promise  is  to 
pay  the  penalty  of  the  bond,  not  to 
the  orediton,  but  to  the  town  4W 
county.  This  difficulty  is  not  much 
alluded  to  in  the  cases.  See,  howeVN, 
Jefferson  v.  Asch,  and  Buffalo  Cement 
Co.  0.  McNaughton,  supra.  In  some 
of  the  deciaions  where  recovery  was 
allowed,  the  result  was  due  to  statutes. 

"Koski  V.  PakkaJa,  121  Minn.  460, 
141  N.  W.  793,  47  L.  R.  A.  (N.  8.)  183; 
Lynch  v.  Brennan,  131  Minn.  136,  154 
N.  W.  796,  L.  R.  A.  1916  E.  2Wk 
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right  to  enforce  H.    In  some  jurisdictions  statutes  do  expieasly 
BO  provide.** 

§  87Sa.  Contracts  of  public  service  corporatiMis. 

A  public  service  coiporation  frequently  enters  iato  a  con- 
tract with  a  municipality  for  the  performance  of  acts  in  which 
individual  members  of  the  municipality  are  interested  and  when 
a  breach  of  the  contract  inflicts  injury  on  such  an  individual  the 
question  arises  whether  he  may  maintain  an  action  or  whether 
the  right  is  solely  in  the  municipality.  Three  situations  may 
be  distinguished  here:  (1)  The  public  service  corporation  under- 
takes contractually  to  perform  duties  which  would,  in  any 
event,  attach  to  it  by  virtue  of  its  public  profession,  though 
perhaps  the  ^ctoit  of  the  duty  would  not  be  exactly  defined 
except  for  the  contract;  (2)  The  i>raformance  undertaken  is  not 
a  duty  imposed  by  law  upon  the  corporation  or  upon  the  mu- 
nicipality, but  finds  its  only  reason  for  existence  in  tiie  contract 
with  the  municipality.  (3)  The  municipality  is  under  a  legal 
duty  to  the  public  to  perform  the  acts  which  the  corporatioa 
imdertakes  on  its  behalf.  In  the  first  case  Uie  corporation  is 
liable  to  a  member  of  the  public  for  violation  of  the  duty.' 
A  common  carrier  is  bound  on  payment  of  a  reasonable  charge 
to  perform  its  functions  to  every  member  of  the  public  who  ro^ 
make  application.  What  is  a  reasonable  charge  may  depend 
upon  the  terms  upon  which  a  franchise  was  granted  and  ac- 
cepted or  upon  the  provisions  of  a  contract  with  a  municipality. 
If  a  water  company  owes  a  public  duty  to  maintain  its  service 
or  to  maintain  a  certain  pressure  of  water,  a  violation  of  that 
duty  entitles  an  individual  injured  thereby  to  recover  appro- 
priate dam^es.^   So  a  water  company '  or  a  gas  company  *oT& 

"See    Guaranty    Co.     v.    Pieesed  315,  SOS.  Ct.  174;  United  Statu Rdel- 

Brick  Co.,  191  U.  8. 410,  427,  48  L.  Ed.  itj'  Co.  v.  Bartlett,  231  U.  8.  237,  SB 

242,  24  Sup.  Ct.  142;  Hill  v.  American  L.  Ed.  200,  34  8.  Ct.  88. 

Surety  Co.,  200  U.  S.  197,  50  L.  Ed.  'See    Wymaa    Pub.    Serv.    Corp., 

437, 26  S.  Ct.  168;  Mankin  ir.  Ludowici-  ££  330  ef  m^. 

Celadon  Co.,  216  U.  8.  533,  54  L.  Ed.  '  Guardian  IVuat  Ac.  Go.  d.  F^aher, 

>  Pond  tr.  New  Rochelle  Water  Co.,  '  Faraawortb  v.  Boro  Oil  &  Gas  Co., 

183  N.  Y.  330, 70  N.  £.  211,  1  L.  R.  A.      216  U.  Y.  40,  109  N.  E.  860. 
CN.  8.)  968. 
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tel^hone  ctmipany  which  receives  a  franchise  upon  a  contnu 
to  ^ve  service  at  certun  prices,  comes  under  a  duty  to  each  is 
dividual  of  the  community  to  furmsh  service  at  that  price.'  i 
street  railway  company  under  authority  of  law  has  in  many  in 
stances  contracted  with  a  municipality  to  carry  passengers  fori 
five  cent  fare.  A  member  of  the  public  who  is  aggrieved  hi 
breach  c^  such  a  contract  may  sue  the  railway  company;  *  but 
his  right  is  based  on  the  duty  imposed  by  law  to  carry  for  a  re» 
sonable  charge  which  under  the  circumstances  is  five  cents.  The 
inqKtrtance  oi  recognizing  that  the  plaintiff's  right  is  not  con- 
tractual has  heexi  pointed  out.'  li  the  right  were  contractual 
"the  rate  of  fare  could  not  be  raised  without  the  consent  of 
eveiy  one  who  rode  on  the  street  cars,  and  the  city  would 
have  no  I^al  right  to  consent  to  modify  the  terms  of  the 
agreement." 


§  873.  Contracts  f(»-  the  sole  benefit  of  inhabitants  of  a  com- 
mimity. 

The  preceding  secticm  indicates  that  a  contract  with  a 
mimicifulity  for  a  performance  of  public  advantage  can  rarely 
be  regarded  as  made  for  the  sole  benefit  of  the  individual  in- 
habitants, any  more  than  the  contracts  of  a  private  corporation 
can  be  regarded  as  made  for  the  sole  benefit  of  the  individual 
stockholders; '  though  it  need  not  be  denied  that  if  it  is  clearly 


200  V.  a.  57,  26  S.  Ct.  186,  50  L.  Ed. 
367;  Mugge  v.  Tampa  Water  Works 
Co.,  S2  Fla.  371,  42  So.  81,  6  L.  R.  A. 
(N.  S.)  1171.  la  these  dedmoos  it  is 
dearly  stated  that  the  plaintifTs  right 
<rf  recovery  for  loM  of  hia  property  by 
fire  through  the  failure  of  the  supply 
of  water  which  the  water  company  had 
eontract«d  to  mnintjiin  was  based  on 
the  oompany'e  public  duty  and  the 
action  was  ex  detieta.  Cf.  Geaman  Alli- 
ance Ids.  Co.  v.  Home  Water  Supply 
Co.,  226  U.  8.  220,  33  8.  a.  32,  67 
L  Ed.  196,  42  L.  R.  A.  (N.  S.)  1000; 
House  D.  Houston  Waterworks  Co., 
88  Ten.  333,  31  S.  W.  179,  28  L.  R.  A. 
632. 
■  Lutea  V.  F^ette  Home  Telephone 


Co.,  155  Ky.  555,  160  8.  W.  179; 
Rochest«r  Telephone  Co.  p.  Roaa,  195 
N.  Y.  429,  88  N.  E.  793. 

•  Adams  o.  Union  R.  Co.,  21  R.  I. 
134,  42  Atl.  515,  44  L.  R.  A.  273. 

'  International  Ry.  Co.  v.  Rann,  224 
N.  Y.  83,  120  N.  E.  153. 

•  In  Intranational  Ry.  Co.  r.  Rann, 
224  N.  Y.  83,  Pound,  J.,  said,  qwduug 
of  an  agreement  by  a  railway  company 
with  the  city  of  Buffalo  to  charge  only 
five  cents  for  fore; 

"The  agreement  confers  rights  upmi 
the  city  erf  Buffalo.  The  city  may  ter- 
minate it  for  non-^ierformance  c»  it 
may  release  the  railroad  oompanies 
from  performance  or  aonseot  to  modify 
its  terms,  or  it  may  compd  pecfoiSH 
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intended  to  create  righte  in  the  individuals  rather  than  in  the 
community  as  a  whole  the  intent  Will  be  ^ven  effect.'  The 
conunonest  illustration  of  the  foregoing  principles  arises  where 
a  water  company  contracts  to  furnish  water  sufiBcient  to 
supply  the  hydrants  of  a  town  or  district,  and  the  failure  of 
the  water  company  to  keep  its  promise  to  the  town  results  in 
the  destruction  of  a  building  by  a  fire  which  might  have  been 
extinguished  but  for  the  lack  <^  water,  or  in  other  damage.  The 
injured  individual  is  not  generally  allowed  to  sue  on  such  a 
promise.  Though  tiie  town  or  district  whidi  is  the  promisee, 
not  being  itself  liable  for  the  lack  of  water  or  for  the  destruction 
of  the  building,  has  no  pecuniary  interest  in  ihs  pOTformance 
of  the  promise,  yet  it  may  be  doubted  whether  the  stipulation 
was  exacted  for  the  benefit  of  such  people  as  might  have  their 
buildings  destroyed  from  lack  of  water.  It  is  a  more  reasonable 
construction  that  the  object  of  the  promise  is  to  benefit  the 
community  as  a  whole,  and  that  the  city  as  the  representative 
of  the  community  is  the  proper  plaintiff.  In  fact,  the  plaintiff 
is  not  usualfy  allowed  to  recover." 

ance  by  suit.     Waahington   County  1000;    Boston    Safe    Deposit    Co.   v. 

Wftter  Co.  V.  Hagenrtown,  116  Md.  Salem  Water  Co.,  M  Fed.  238,  240; 

497,  82  AU.  826.    Tbe  city  u  the  real  Lovejoy  v.  Beaemer  Waterworks  Co., 

party  to  the  agreement.    The  individ-  146  Ala.  374,  41  So.  76,  6  L.  R.  A. 

uid  inbabitsnta  are  not,  nor  can  they  (S.  S.)  429;  Ukiah  County  v.  Ukiah 

become,  partke  thereto.    They  merely  Water  Co.,  142  Cal.  173,  75  Pac  773, 

have  the  benefit  of  it  nhile  it  remaim  64  L.  R  A.  231,  100  Am.  St.  R^.  107; 

in  force.    Tbe  rule  as  to  private  eon-  Nickerson    o.    Bridgeport    Hydraolio 

tracts  which  p«nnita  the  third  party  Co.,  46  Conn.  24,  33  Am.  R^.  1; 

for  whose  boiefit  it  ia  made  to  become  Fowler  b.  Water  Co.,  83  Ga.  219,  9 

apartytb»«to,Gifronlo.Corrigan,  117  8.  E.  673,  20  Am.  St.  Rep.  313;  Budi 

N.  Y.  257, 22  N.  E.  756,  6  L.  R,  A.  610,  v.  Artesian  Water  Co.,  4  Idaho,  618, 

can  have  no  application  to  contracts  43  Fac.  69,  95  Am.  St   R^.   161; 

like  this  which  are  primarily  municipsl  Fitdi  p.  Seymour  Water  Co.,  139  lad. 

reguUtioDa.    Little  Rock  R.  &  E.  Co.  214, 37  N.  E.  9S2,  47  Am.  St.  Rep.  258; 

V.  DowcU,  101  Ark.  223,  142  8.  W.  165,  Davis  o.  Water  Works,  54  la.  69,  6 

Ann.  Caa.  1013  D.  1086.  N.  W.  126,  37  Am.  Rep.  185;  Becker  v. 

•See  Adams  v.  Union  R.  Co^  21  Keokup  Water  Worka,  79  la.  419,  44 

R.  I.  134,  139,  42  Atl.  61S,  44  L.  R.  A.  N.  W.  694,   18  Am.  St.  Rep.  377; 

273;  Jenkins  v.  Chesapeake  Ac.   R.  Mott  ir.  Choryvale  Water  Co.,   48 

Co.,  61  W.  Va.  597,  67  S.  E.  48,  49  Kans.  12,  28  Pac.  980,  15  L.  H.  A.  375, 

L.  R.  A.  (N.  S.)  1106.  30  Am.  St.  Rep.  267;  Hone  ■>.  Prmjub 

u  German  Alliance  Ina.  Co.  e.  Home  Isle  Water  Co.,  104  Me.  217,  71  AU. 

Wat«  Co.,  226  U.  S.  220.  33  S.  Ct.  769,  21  L.  R.  A.  (N.  S.)  1021 ;  T«lkin- 

32,  67  L.  Ed.  195,  42  L.  R.  A.  (N.  S.)  son  v.  Light,  Hut  A  Water  Co.,  78 
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§  874.  Contracts  to  perfcnm  a  duty  of  a  municipality. 

Where  by  contract  the  duty  of  a  municipality  is  assumed 
by  a  corporation,  the  case  seems  indistinguishable  from  any 
case  where  a  debt  or  obligation  is  assumed,  llie  obligation 
assumed  may  be  pecimiary ''  or  for  performance  of  other 
kinds.  Not  infrequently  a  street  railway  company  under- 
takes the  duty  of  keeping  in  r^air  a  portion  of  the  streets 
adjacent  to  its  tracks.  The  duty  of  repair  is  one  to  which  the 
municipality  is  itself  subject,  and  when  the  rtulway  company 
assumes  the  duty,  it  has  been  held  that  thereby  an  obligation 
is  created  which  may  be  forced  by  an  individual  member 
of  Ihe  public  who  is  injured,  directly  against  the  company; " 
and  the  same  conclu^on  has  been  reached  where  a  railroad 
compai^  contracted  with  a  city  to  assume  the  dam^es  caused 
by  a  chai^  of  grade  made  by  the  city  in  its  streets."  But, 
as  in  any  case  of  the  assumption  of  a  debt,  it  would  seem  that 
any  right  of  such  an  individual  against  the  corporation  was 


Co.  B.  P&ducah  Water  Supply  Co.,  89 
Ky.  340,  12  S.  W.  6M,  13  8.  W.  249, 
7  L.  R.  A.  77,  25  Am.  St.  Rep.  636; 
GorreU  v.  Greeosboro  Water  Supply 
Co.,  124  N.  C.  328,  32  S.  E.  720,  46 
L.  R.  A.  513,  70  Am.  St.  Rep.  598. 
In  Pittsfield  Cottonvear  Co.  e.  Pttte- 
field  Shoe  Co.,  71  N.  H.  622,  53  Atl. 
807,  60  L.  R.  A.  lie  (commented  on  in 
16  Harv.  L.  Rev.  456),  in  a  ease  simi- 
lar in  priociple  the  defendant  was 
held  liable  in  tort.  See  alao  ntpra, 
i372a. 

"  In  Porter  d.  Richmond  ft  D.  R. 
Co.,  97  N.  C.  46,  2  S.  E.  374,  the  de- 
fendant contracted  wit^  the  city  of 
Charlotte  to  pay  part  of  the  aalaiy  of 
a  policeman  on  duty  at  its  depot.  The 
policeman  was  held  entitled  to  sue. 

t'  Jeniee  o.  Metropolitan  St.  Ry., 
86  Kans.  479,  121  Pac.  510,  30  L.  R.  A. 
(N.  S.)  1112;  City  of  Brooklyn  v. 
Brooklyn  City  R.  Co.,  47  N.  Y.  475, 
4S5;  McMahon  c  Second  Ave.  R.  Co., 
75  N.  Y.  231,  237. 

■'  Rigney  v.  New  York  Ac.  Co.,  217 
N.  Y.  31,  in  N.  E.  228. 


Misa.  389,  28  So.  877;  Phcsnix  Ins. 
Co.  t>.  Trenton  Water  Co.,  42  Mo.  App. 
118;  Howsmon  v.  Trenton  Water  Co., 
119  Mo.  304,  24  S.  W.  784,  23  L.  R.  A. 
146,  41  Am.  St.  Rep.  664;  Mets  tr. 
Cape  Qirardeau  Wat«nrorks  Co.,  202 
Mo.  324,  100  S.  W.  051;  Eaton  v. 
Rurbury  Water  WoAs,  37  Neb.  646, 
£6  N.  W.  201,  21  L.  R.  A.  653,  40  Am. 
Rep.  610;  Ferria  v.  Caraon  Water  Co., 
16  Nev.  44,  40  Am.  Rep.  485;  Wain- 
wr^t  V.  Quema  County  Water  Co., 
78  Hun,  146,  28  N.  Y.  S.  987;  Blunk 
p.  Deunison  Water  Co.,  71  Ohio  St. 
250,  73  N.  K  210;  Beck  v.  Kittanning 
Water  Co.  (Pa.),  II  Atl.  300;  Ancrum 
tr.  Camden  Water  Co.,  82  S.  Car.  284, 
64  8,  E.  151,  21I„  R.  A.  (N.  8.)  1029; 
Foster  D.  Lookout  Water  Co.,  3  Lea, 
42;  House  f.  Houston  Waterworks 
Co.,  88  Ta.  233,  31  S.  W.  179,  28 
L.  R.  A.  532;  Brittcnt  v.  Green  Bay 
Waterworks  Co.,  81  Wis.  48,  61  N.  W. 
84, 29  Am.  St.  Rep.  866.  But  see  Mugge 
V.  Tampa  Water  Works,  52  Fla.  371, 
42  So.  81,  6  L.  R.  A.  (N.  S.)  1171,  120 
Am.  St.  R^.  207;  Paduoah  Lumber 
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in  its  nature  merely  dmvative,  and  that  his  direct  rig^t 
remained  after  the  contract,  as  before,  against  the  mtmidpality. 

§  876.  ObUjgation  of  carrier — in  regard  to  maiL 

A  case  which  may  be  compared  with  that  of  a  corporation 
under  contract  with  a  municipality  is  the  case  of  a  carri^ 
under  contract  with  the  national  government  to  carry  m^ls. 
It  has  been  urged  that  such  a  contract  is  made  for  the  bene£t 
of  individuals  who  send  matter  through  the  post.  It  has,  how- 
ever, been  held  that  the  carrier,"  is  not  liable  directly  to  one 
who  sends  m^,  or  to  an  insurance  company  which  has  paid 
a  loss  to  such  a  sender  and  has  becrane  subrogated  to  his 
rights; "  nor  is  a  carrier  who  contracts  with  the  government 
to  carry  a  mail  agent,  -liable  on  this  contract  to  the  agent.'* 
It  is  difficult  to  distinguish  on  principle  these  cases  from  those 
involving  a  mimicipahty.  In  both  it  seems  to  be  true  that 
the  contract  is  made  for  the  b^efit  of  the  people  as  a  «)nmiu- 
nity  rather  than  for  the  benefit  of  particular  individuals,  and 
that  any  right  of  action  should  be  vested  in  the  government. 

§  876.  Telegraph  company  cases. 

A  telegraph  company's  contract  made  with  the  send^  of  a 
telegram  to  dehver  it  to  the  person  addressed  is  sometimee 
treated  as  a  contract  made  for  the  sole  benefit  of  the  latter,  who 
is  allowed  to  sue  for  this  reason.'^  In  some  cases  this  construc- 
tion is  fair  enough,  but  senders  of  tel^rams  perhaps  more 

"  It  should  be  oboerved  Hut  a  cbj-  II  Dl.  App.  289,  2B1  (but  we  Weetan 
rier  wlule  engtiged  in  transportias  m&il  Union  Tel.  Co.  r.  Dubois,  128  lU.  248, 
is  not  a  common  carrier,  but  SD  agency  21  N.  E.  4,  15  Am.  St.  Rep.  109); 
of  gOTemroent,  and  as  atudi  subject  Weetcni  Union  TeL  Co.  tr.  Fenton,  S2 
to  its  laws  and  regulations  as  every  Ind.  1,  3  (statutory);  Markel  >.  West- 
other  btanch  of  the  poet  office.  em  Union  Td.  Co.,  19  Mt>.  App.  80 

■'United  States  v.  American  Surety  (statutory);  Aiken  o.  Western  Union 

Co.,  155  Fed.  Ml;  United  States  c.  Tel.  Co.,  S  S.  C.  358;  Western  Union 

Atlantic  Coast  line  R.  Co.,  206  Fed.  Tel.  Co.  v.  Jones,  81  Tex.  271,  16  8.  W. 

190;   Boston   Insurance  Company  p.  1006.    The  cases  allowing  a  right  of 

Chicago,  etc.,  Ry,  Co.,  118  Iowa,  423,  action,  based  on  various  rcAsons,  an 

»2  N.  W.  88,  59  L.  R.  A.  796.  edleoted  in  Joyce  on  Eaeotric  Uw, 

■*  Nolten  D.  Western  Railroad,  15  {  1008;  Wyman,  Public  Sorioe  Cor. 

N.  Y.  444,  69  Am.  Dec.  623.  porations,  f  348. 

"  Weeteni  Union  Td.  Co.  «.  Hopc^ 
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frequently  are  seeking  objects  of  their  own  rather  than  tl 
ben^t  of  another. 

§  377.  Charitable  sobscriptloiis. 

One  of  the  numerous  ways  of  Tp^^lfing  out  a  fictitious  coo^dai 
ation  for  charitable  sUbscriptionB  is  to  r^ard  the  promises  0 
the  subscribers  as  mutual  promises  to  pay  the  beneficiary,  wb 
is  iheix  allowed  to  sue  as  on  a  contract  made  for  its  benefit.' 
In  fact,  in  such  subscriptions  the  promise  of  each  subscribe 
on  a  fair-  consfaructi(m,  almost  alwa}rs  runs  directly  to  tin 
boi^ciaiy  or  to  trustees  representii^  it.  The  subscriber! 
do  not  mutually  promise  one  another. 

$  378.  Action  by  an  undetermined  beneficiaiy. 

In  a  New  Jersey  case  "  the  beneficiary  was  undetermined 
when  the  contract  was  made.  The  defendant  contracted  to 
pay  $750  to  the  owner  of  the  foal  by  the  defendant's  staUion 
tJiat  first  trotted  a  mile  in  2.30.  The  plaintiff  who  answered 
the  description  was  allowed  to.  sue  on  the  contract  though  not 
a  party  to  it."  So  the  winner  of  a  "popularity  contest" 
instituted  by  a  newspaper  was  allowed  to  recover  the  prize, 
thou^  the  contract  must  have  been  made  with  the  voters 
and  Uie  winner  was  indetenninate  until  the  end  of  the  contest.^' 

S  879.  ^ifOTcement  of  beneficiary's  right  by  injunction. 

An  Indiana  decision  **  presents  the  rather  unusual  case  of 

■■  RogetB  V.  Gallowftr  Female  Col-  dose  their  ehops  on  Sunday.    For  any 

k^  64  Ark.  627,  44  S.  W.  454,  39  breach  it  wu  agreed  that  the  offender 

L.  R.  A.  636;  Wibon  v.  Firet  Preeby-  ehould  pay  the  plaintiff  SIOO.     The 

terian  Chinch,  fi6  Ga.  $54;  Irwin  v.  plaintiff  was  not  allowed  to  recover 

Ii(nnb«d  UniveiBty,  £6  Ohio  St.  9,  beoause  ita  benefit  was  not  the  object 

20,  46  N.  E.  63,  36  L.  R.  A.  239,  60  of  the  oontract. 

Am.  St.  Bap.  727.    See  aim  Hale  «. '  "  Whitehead  c  Bmgcn,  61  N.  J.  L. 

Rinv  82  Neb.  25B,  49  N.  W.  218;  75,  38  Atl.  802. 

Roberts  e.  Cobb,  31  Hun,  ISO;  tupra,  "See  also  eaaes  where  a  creditor 

S  116.  unidentified  at  the  time  of  miAing  a 

Contra  ia  Curry  v.  Rogera,  21  N.  H.  contract  Ut  pay  a  claim  answering  the 

247.    A  curious  oase  where  the  prom-  description  of  hia,  is  allowed  to  sue, 

ins  actually  were  by  the  subeoiberB  ir^/ra,  j  3S9. 

to  each  other  is  New  Orlwns  St  Jo-  "  Smead  t>.  Steams,  173  la.  174,  IS6 

mrpb'B  Assoc,  v.  Magnier,  16  Ia.  Ann.  N.  W.  307. 

33B.    A  number  of  hatters  agreed  to  "Ferris  c  American  Brewing  Co., 
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the  enfoTCffluent  by  injiinotion  of  a  promise  for  the  ben^t  of 
a  third  person.  The  defendant  as  lessee  of  certain  premises 
had  covenanted  with  the  lessor  to  sell  on  the  premises  no  beer 
except  that  manufactured  by  the  plaintiff  company.  The  lessor 
was  a  relative  of  stockholders  in  the  company,  but  had  no 
pecuniary  interest  in  the  matter.  The  company  was  granted 
an  injunction  to  enforce  the  covenant.^* 

§  380.  Confusion  in  regard  to  contracts  to  discharge  a  debt. 

It  is  in  r^aid  to  contracts  to  dischai^  a  debt  of  the  pronusee 
that  the  greatest  confusion  prevails.  In  the  first  place  the  in- 
trinsic difficulty  of  the  case  is  greater  than  where  the  third 
person  is  the  sole  beneficiary  of  the  contract.  Trust,  ^ency, 
novation,  must  here  be  carefully  distinguished,  and  the  facts 
may  not  clearfy  indicate  in  which  class  a  particular  case  belongs, 
since  the  parties  may  not  have  sufficiently  ei^ressed  any 
intention.  Further,  it  is  in  this  class  of  cases  that  the  reasoning 
of  the  courts  is  most  artificial.  New  York,  by  the  decidon  of 
Lawrence  v.  Fox  "  has  done  more  than  any  other  jurisdiction 
to  spread  and  strengthen  the  theory  that  a  third  person  has  a 
db-ect  i^t  of  action  on  such  a  contract.  In  a  later  case  *' 
the  Hew  York  court  said:  "It  is  not  every  pronuse  made  by 
one  to  another  from  the  performance  of  which  a  benefit  may 
inure  to  a  third,  which  gives  a  right  of  action  to  such  third 
person;  he  being  neither  privy  to  the  contract,  nor  to  tiie  con- 
sideration. The  contract  must  be  made  for  his  benefit  as  its 
object,  and  he  must  be  the  party  intended  to  be  benefited. " 

This  language,  or  similar  language,  is  adopted  in  other 
cases.''    It  seems  hard  to  suppose,  however,  that  the  courts 

1.55  Ind.  539,  68  N.  E.  701,  B2  L.  R.  A.  »  8im»n  p.  Brown,  68  N.  Y.  356, 

306.  361. 

"To  atnilar  effect  ia  Amjere  0.  *•  Central  IViut  Co.  f.  Berwiod- 
Ganiiier,  151  N.  C.  604,  66  S.  E.  665;  Wlute  Co.,  95  Fed.  391;  Thomas  Mfg. 
and  in  Chicago,  etc.,  R.  R.  v.  Bdl,  44  Co.  o.  Pmtber,  65  Ark.  27,  44  S.  W. 
Neb.  44,  62  N.  W.  314,  an  agreement  218;  HaU  e.  Alford,  20  Ky.  L.  ttep, 
not  to  sue  a  tUid  penon  was  eff eotlTdy  1482,  49  S.  W.  444;  JefTerwin  r.  AxdL 
used  as  a  bar  to  an  action  against  the  53  Minn.  446,  55  N.  W.  604, 25  L.  R.  A. 
latter.  See  also  Ayer's  Appeal,  28  2S7, 39  Am.  St.  Rep.  618;  Oarks.  Hen- 
Pa.    170.  neesey  Const.  Co.,  122  Minn.  476,  142 

"20  N.   Y.  268.  N.W.  873;  State  p.  St.  Louis,  etc.,  Riul- 
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which  use  it  really  believe  th&t  the  intent  of  the  pnmiisee  in, 
such  a  case  as  Lawrence  v.  Fox  is  to  braiefit  the  third  party.' 
When  a  grantor  of  premises  subject  to  a  mortgage  requires' 
the  grantee  to  assume  and  agree  to  pay  the  mortgage,  is  it  the 

nem  to  the  creditor,  in  equity  subaU- 


rottd,  125  Mo.  696, 617,  23  S.  W.  1074; 
Qaraaeg.  v.  Rogers,  47  N.  Y.  233,  7 
Am.  Rep.  440;  Vrooman  v.  Turner,  69 
N.  Y.  280,  283,  25  Am.  Rep.  195;  Ber- 
cridge  V.  New  York  Elevsted  Railroad, 
112  N.  Y.  1, 26,  IB  N.  E.  489, 2  L.  R.  A. 
648;  Molliflon  t>.  Gubelman,  170  N.  Y. 
8.  985;  Parker  v.  JeSery,  26  Oreg.  186, 
188,  37  Pac.  712;  Davidson  o.  Madden, 
89  Oreg.  209,  173  Poo.  320.  lu  SUver 
King  Coalition  Mines  Go.  v.  Wvtr 
King  C.  M.  Co.,  204  Fed.  166,  17S, 
122  C.  C.  A.  402,  hoiTOver,  Sanborn, 
J.,  Boid,  after  quoting  the  exbaot  tiom 
the  New  York  deciaion  here  quoted 
in  the  text:  "tAaay  authorities  are 
dted  that  have  repeated  or  iqiproyed 
this  statonent  of  the  law.  Austin  v. 
Sehgrnan,  18  Fed.  519,  522;  S&yward  c. 
DCTtar,  H.  4  Co.,  72  Fed.  758,  764, 
765,  IB  C.  C.  A.  176;  C<HiBtable  v. 
National  Steamdiip  Co.,  154  U.  8.  61, 
74,  14  S.  Ct.  1062,  38  L.  Ed.  903; 
American  Exchange  National  Bank  v. 
Northern  Pac  R.  Co.,  76  Fed.  130; 
Central  Trust  Co.  v.  B«rwind-White 
Coal  Co.,  95  Fed.  391;  Electric  AppU- 
anoe  Co.  v.  United  Statu  P.  A  Co., 
110  Wis.  434, 86  N.  W.  648, 53  L.  R.  A. 
609,  613;  Patker  o.  JeSay,  26  Ot.  186, 
37  Pac.  712;  Burton  v.  Larkin,  37  Eans. 
246, 250, 13  Fao.  398, 59  Am.  Rep.  641; 
Howsmoa  v.  Trenton  Water  Co.,  119 
Ho.  304, 308, 24  8.  W.  784,  23  L.  R.  A. 
146,  41  Am.  St.  Rep.  654;  Wright  e. 
Terry,  23  Fla.  160,  2  So.  6.  But  none 
cf  these  cases  was  a  suit  in  equity  and 
in  none  ol  them  wne  the  equitable 
doetrinee  that  a  credibw  may  have 
the  benefit  of  any  security  or  obligation 
given  by  the  principal  debtor  to  the 
aurrty,  aitd  that,  to  avoid  circuity  of 
adiba,  the  creditor  may  be,  and  Li, 
when  he  sues  upon  the  contract  of  tli3 
grantee  to  pay  the  latter's  indebted- 


tuted  for  the  grantee  and  promisee, 
upon  which  this  suit  stands,  either  in- 
voked or  available.  Authorities  are 
conflicting  upon  the  proposition  that  it 
is  essentia]  to  the  maintenance  of  an 
action  at  law  by  the  creditor  c^  a 
grantor  upon  the  contraot  of  his  grantee 
to  pay  the  grantor's  debts  that  the 
contract  should  be  made  for  the  cred- 
itor's benefit  as  its  object  and  that 
he  should  be  the  party  intended  to 
be  benefited.  Costa  v.  M^or,  43 
N.  Y.  399,  411,  and  cases  there  dted; 
Arnold  f.  Nidiofe,  64  N.  Y.  117,  119. 
That,  howevtf,  is  a  moot  question  in 
this  case.  It  is  unnecessary  to  oon- 
lader  or  discuss  it,  and  it  is  here  dis- 
mived,  because  this  is  a  suit  in  equi^, 
and  not  an  action  at  law.  In  such  a  suit 
it  is  sufficient  that  the  grantee  has 
agreed  with  the  grantor  to  be  [rana- 
rily  liable  for  the  latter's  obligation  to 
the  creditor,  so  that,  as  between  the 
parties  to  the  agreemmt,  the  first  is 
the  prindpal  and  the  second  the  surety. 
The  creditor  of  the  surety  is  then  en- 
titled in  equity  to  be  substituted  in 
his  place,  and  to  maintain  his  suit 
against  the  grantee  to  the  same  extent 
as  the  grantor  could  have  maintained 
it,  and  it  is  immaterial  whethec  the 
contract  was  made  and  intended  for 
the  benefit  of  the  creditor  or  of  the 
grantcM',  for  the  creditor  has  all  the 
ri^ts  of  both  to  enforce  the  obligation 
of  the  grantee.  Keller  c.  Ashford,  133 
U.  S.  610,  623,  10  S.  Ct.  494,  33  la  Ed. 
667,  and  the  authorities  there  Cited; 
Barker  r.  Pulhnan's  Palace  Car  Co., 
124  Fed.  556,  66S,  569;  Willard  t>. 
Wood,  164  U.  S.  502,  519,  520,  17 
S.  Ct.  176,  41  L.  Ed.  531;  Johns  v. 
Wilson,  180  U.  S.  440,  447,  448,  21 
S.  Ct.  445,  45  L.  Ed.  613." 
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welfare  of  the  mortg^ee  that  the  grantor  is  craifidering,  ac 
is  it  his  own? 

§  881.  Most  jurisdictions  allow  the  credittn-  an  action  at  law. 

Whatever  may  be  the  answer  to  these  questions,  the  Amer- 
ican jurisdictions  are  few  which  do  not  allow  the  creditor 
a  direct  action  at  law  against  the   promisor."     Connecti- 


*'  The  following  are  onncM  where  am 
action  at  law  or  direct  aetion  was 
allowed  againat  one  who  promised  to 
pt^  the  debt  oi  the  promisee  to  the 
plaintiff.  Caaes  of  asaumptiMi  of 
mortgages  are  not  included.  Suoh 
oases  are  sqKustely  cnlteoted,  it^ra, 
1383. 

Alabama.  Huokabee  v.  May,  14 
Ala.  263;  Hoyt  t..  Murphy,  18  AU.  318; 
Mason  v.  Hall,  30  Ala.  599;  Henry  v. 
Murphy,  64  Ala.  246;  Young  v.  Haw- 
kins, 74  Ala.  370;  Dimtnick  v.  Reeatcr, 
92  Ala.  458,  9  So.  79;  North  Ala.  Ife- 
velapment  Co.  v.  Short,  101  Ala.  333, 
13  So.  386;  Potts  t>.  First  Nat.  Bank, 
102  Ala.  286,  14  So,  663;  Maddntosh 
tr.  Stewart,  181  Ala.  328,  61  So.  956. 

Alaska.  Fish  v.  First  Nat.  Bank, 
157  Fed.  87,  84  C.  C.  A.  502. 

Abkanhas.  Chamblee  v.  McKemie, 
81  Ark.  155;  Talbot  v.  WUkins,  31 
Ark.  411;  Hedit  v.  Cau^iron,  46  Ark. 
132;  Ringo  v.  Wing,  49  Ark.  457,  464, 
S  S.  W.  787;  Benjamin  v.  Binnin^uuo, 
60  Ark.  433,  8  8.  W.  183;  Spear  Min. 
Co.  V.  Shmn,  93  Ark.  346,  124  S.  W. 
1015;  National  Trust  &  Credit  Co.  v. 
Folk,  123  Ark.  24, 183  S.  W.  195;  Orig- 
ler  V.  Slofls,  124  Ark.  599,  186  B.  W.  86. 
But  see  contra  Hicks  it.  Wyatt,  23  Ark. 
66,  and  conf.  Thomas  Mfg.  Co.  d. 
Frather,  65  Ark.  27,  44  S.  W.  218. 

CiuroBNiA.  Levris  o.  Covillaud, 
21  Oal.  189;  Morgan  e.  Oraman  Co., 
37  Cal.  634;  Malone  v.  Crescent  Co., 
77  CiU.  38,  18  Pac,  858;  Smith  v.  Loe 
Angdes,  etc.,  Ry.  Co.,  98  Cal.  210,  33 
Pac  53;  Ahwd  v.  Spring  Valley  Gold 
Co.,  109  Cal.  647,  40  Pac.  27;  Whitney 
e  American  Ins.  Co.,  127  Cal.  464,  59 


Pac.  897  (overruling  Mcl^no  v. 
Hutchinson,  18  Cal.  80,  ooninx);  3.  F. 
Hall  Martin  Co.  v.  Hughes,  18  CaL 
App.  513,  123  Pac.  817;  Sherwood  ». 
GiU  (Cal.  App.),  173  Pao.  171,  </. 
Wilson  V.  Sh»,  29  Cal.  App.  788,  157 
Pac.  543. 

Cou)iUDO.  Lehow  r.  Simonton,  3 
Col.  346;  Green  v.  Morrison,  6  CoL 
18;  Starbirf  ».  Cranaton,  24  CoL  20, 

48  Pao.  652;  Wilson  t>.  I,unt,  11  CoL 
App.  66, 52  Pao.  296;  Burscm  o.  Bc^rt, 

49  0^0.410,  113  1^.516. 
Florida.   Huntw  v.  Wilson,  21  Fla. 

250;  Wright  B.  Terry,  33  Fla.  160,  2 
Bo.    6. 

Illinois.  Eddy  c  Roberts,  17  m. 
505;  Brown  v.  Strait,  19  HI.  88;  Britt- 
tow  V.  Lsjie,  21  m.  IM;  Rabbennann 
r.  mskamp,  64  HI.  179;  Wilson  a. 
Berans,  58  HI.  232;  Beasley  v.  Webster, 
64  BI.  458;  Steele  v.  Clark,  77  HI.  471; 
SaeU  tr.  Ivea,  85  01.  279;  Stober  Co.  v. 
Eerting,  107  01.  344;  Schmidt  ». 
Glade,  126  HI.  485,  18  N.  E.  762; 
Cobb  V.  Heron,  78  HI.  App.  654,  180 
m.  49,  54  N.  E.  189;  Hartman  e.  Pm- 
torius,  248  m.  568,  94  N.  E.  131; 
Mathers  ■>.  Carta',  7  IQ.  .^^.  225; 
Struble  V.  Hake,  14  lU.  App.  546; 
Boala  t>.  Ni»m,  26  HL  App.  617; 
Williamson-Stewart  Co.  o.  Seaman, 
29  111.  App.  68;  McCashmd  v.  Doorley, 
47  tU.  App.  613;  Rotiiennd  e.  Bdl  & 
ZoUer  Co.,  79  lU.  App.  667;  £ee  ». 
Cahill,  86  BI.  App.  661;  Amaican 
Splane  Co.  c  Barber,  91  EI.  App.  359; 
Hartman  v.  Sa,  155  Bl.  A[^.  203; 
Sabo  V.  Ifimett,  178  DI.  A^.  459; 
Stein  V.  Deutsch,  178  HI.  An>.  616. 

iHnuMA.     Ooss  «.  IVuesdale,  28 
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iDd.  44;  Davis  ».  Callomy,  30  Ind. 
112,  95  Am.  Deo.  871;  Haggerty  v. 
Jobnabon,  48  Ind.  41;  Campbdl  «. 
Fatt^son,  58  Ind.  66;  Locb  v.  Weis,  64 
Ind.  2S6;  South  Side  Planing  Mill 
Anoc.  V.  Cutler,  etc.,  Co.,  04  Ind.  660; 
Rhodes  e.  Matthews,  67  Ind.  131; 
Fisher  v.  Wihnoth,  68  Ind.  449;  Qod- 
fdter  V.  Hulett,  72  Ind.  137;  Medsker 
■r.  RichBrdBOn,  72  Ind.  323;  Hendricks 
r.  Fnak,  88  Ind.  278;  Harriiwn  v. 
Wright,  100  Ind.  615,  533,  50  Am. 
Rep.  805;  Warren  v.  Fanner,  100  Ind. 
603;  Wolke  v.  Meming,  103  Ind.  106,  2 
N.  E.  325,  53  Am.  Rep.  495;  Redel- 
aheimer  tr.  Miller,  107  Ind.  485,  8  N.  £. 
447;  Leake  e.  BaU,  116  Ind.  214,  17 
N.  E.  918;  Boniff  e.  Hudson,  138  Ind. 
280,  37  N.  E.  786;  Snider  v.  Gner- 
Wilkinson  Co.,  51  Ind.  App.  348,  96 
N.E.980.  See  abo  Reed  D.Adams  Ac. 
Works,  57  Ind.  App.  250,  106  N.  E. 
8S2.  The  early  Indiana  cases  before 
the  enactment  of  the  code  allowed  re- 
lief only  in  equity.  Salmon  t>.  Broini, 
«  Bkckf.  347;  Farlow  d.  Kemp,  7 
Blackf.  544;  Britidl  c.  Fryberger,  2 
Ind.  176;  Conklin  v.  Smith,  7  Ind.  107, 
109,  63  Am.  Dec.  416;  Bird  v.  Lanius,  7 
Ind.  615,  618. 

Iowa.  Johnson  o.  Knapp,  36  la. 
616;  Blair  Co.  t>.  Walker,  39  la.  406; 
Gilbert  ir.  Sanderson,  56  la.  349,  9 
N.  W-  293,  41  Am.  Rep.  103;  Poole  v. 
Hmtrager,  60  la.  180,  14  N.  W.  223; 
Clinton  Nat.  Bank  v.  Studemann,  74 
la.  104,  37  N.  W.  112;  Knott  tr.  Du- 
buque, etc.,  Ry.  Co.,  84  la.  482,  51 
N.  W.  57;  First  Nat.  Bank  of  Pipestooe 
p.  Rowley,  92  la.  630,  61  N.  W.  195; 
Hawley  v.  Exchange  Bank,  97  la.  187, 
66  N.  W.  152;  Weiser  v.  Ron,  150  la. 
353,  130  N.  W.  387. 

Kansas.  Harrison  v.  Simpson,  17 
Kan.  508;  Kansas  Pao.  Ry.  Co.  v. 
Hopkms,  18  Kan.  494;  Floyd  k.  Ort, 
20  Kan.  1^;  Alliance  Mut.  L.  Ass. 
8oc.  V.  Welch,  26  Kan.  632,  641;  Bren- 
ner V.  Luth,  28  Kan.  681;  West  v.  W. 
0.  Td.  Co.,  39  Kan.  93, 17  Pao.  807,  7 


Am.  St.  Rep.  530;  Manufaoturing  Co. 
IT.  BuiTOWB,  40  Ean.  361,  19  Pao.  809; 
Mumper  d.  KeUey,  43  Kan.  256,  23 
I^.  668;  Howell  v.  Hough,  46  Kan. 
162,  26  Pac.  436;  Hardeety  r.  Cos,  53 
Kan.  618,  36  Pao.  985;  Ballard  ». 
Home  Nat.  Bank,  91  Kan.  91,  136 
Pac.  935,  L.  R.  A.  1916  C:  161;  Staley 
p.  Weston,  92  KaB.  317,  140  Pac.  878; 
SayloTS  D.  Sute  Bank,  99  Kan.  515, 
163  Pac.  464;  Emerson-Brantin^uun 
Co.  V.  Lyons,  102  Kane.  733,  172  Pao. 
513. 

Kentcgxt.  Garvin  p.  MoUey,  1 
Bush,  48;  Dodge's  Adm.  v.  Moss,  82 
Ky.  44t.  But  see  Hall  v.  Alfoid,  105 
Ky.  664,  49  S.  W.  Rep.  444;  Matheny 
D.  Cheater.  141  Ky.  790, 133  S.  W.  764; 
Rrat  Nat.  Bank  v.  Doherty,  156  Ky. 
881,  161  B.  W.  211;  Weber-Wdteis 
Dry  Goods  Co.  v.  Soott,  172  Ky.  280, 
189  S.  W.  223;  Caldwdl  v.  Ryan,  173 
Ky.  233,  190  S.  W.  1078. 

Louisiana.  Mayor  v.  Bfuley,  5 
Mart.  321;  Marigny  ■>.  Remy,  3  Mart. 
(N.  a)  607,  15  Am.  Deo.  172;  Cucullu 
V.  Walker,  16  La.  Ann.  198;  Watson  v. 
Feibel,  139  Ia.  375, 71  So.  585;  People's 
Bank  v.  Shreveport  Ice  Ac.  Co.,  142 
La.  802,  77  So.  636  (after  acceptance 
by  the  creditor).  See  also  Civil  Code, 
Arte.  1884,  1896. 

Maiioi.  Biu'bank  v.  Qould,  15  Me. 
118;  Hinkley  p.  Fowler,  16  Me.  286; 
Bohanan  v.  Pope,  42  Me.  93;  Coffin  c 
Bradbury,  89  Me.  476,  36  Atl.  988; 
Baldwin  0.  Emray,  89  Me.  496,  498, 
36  Atl.  994. 

Mabtland.  Small  v.  Scha«fer,  24 
Md.  143;  Seigman  v.  Hoffaoker,  57  Md. 
321,  326.  But  see  oonfra  Hand  v. 
Evans  Maible  Co.,  88  Md.  226,  40 
Atl.  899. 

M ABBAuu  u  uBi'n.  Arnold  v.  Lyman, 
17  Mass.  400,  9  Am.  Dec.  154;  Camo- 
gie  V.  Morrison,  2  Met.  381;  Htch  p. 
Chandler,  4  Cush.  254;  Brewer  e. 
Dyer,  7  Cush.  337;  Putnam  s.  Field, 
103  Mass.  556,  overruled  by  later  deci- 
sions amlra;  Flint  P.  Pieo^  90  Mass. 
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68,  96  Am.  Dec.  691;  Exchange  Bank 
p.  Rice,  107  Mass.  37,  9  Am.  Rq>.  1; 
Rogers  v.  Union  Stone  Co.,  130  Mass. 
581,  39  Am.  R^.  478;  Aigen  v.  Boston 
&  Me.  R.  R.,  132  Man.  423;  MorriU  ■>. 
Lane,  138  Mass.  93;  Borden  o.  Board- 
man,  157  Man.  410,  32  N.  £.  469; 
Wliite  0.  Mt.  Pleasant  Mills,  172  Mass. 
462,52N.E.632.  See  also  more  recent 
decisions,  ir0M,  n.  29. 

Minnesota.  Sandav  f.  Clasoo,  13 
Mimi.  379;  Hawley  o.  Wilkinson,  18 
Minn.  525;  Jordan  o.  White,  20  Minn. 
91;  Sullivan  v.  Murphy,  23  Minn.  6; 
MaxBeld  tr.  Schwsrti,  43  Minn.  221,  45 
N.  W.  429,  45  Minn.  150,  47  N.  W. 
448,  10  L.  R.  A.  606;  Lovejoy  o.  Howe, 
55  Minn.  353,  57  N.  W.  67;  Sonstiby  v. 
Keeley,  7  Fed.  Rep.  447.  But  see  BeU 
«.  Mendenhall,  71  Minn.  331,  73  N.  W. 
1086;  Gaffney  v.  Sederberg,  114  Minn. 
319,  131  N.  W.  333;  Barry  v.  Joidan, 
116  Minn.  34,  133  N.  W.  78;  Gunn  v. 
McAlpine,  125  Minn.  343,  147  N.  W. 
lit. 

MissiBSiTPi.  Sweatman  o.  J^ker, 
49  Miss.  19,  30;  Barnes  v.  Jones,  111 
Miss.  337,  71  So.  S73. 

MiSBonRi.  Bank  of  Missouri  tr. 
Benoist,  lOMo.  519;  Robbinsr.  Ayree, 
10  Mo.  538,  47  Am.  Deo.  125;  Corl  o. 
Rigga,  12  Mo.  430;  Meyer  v.  Lowell, 
44  Mo.  32S;  Flanogati  v.  Hutchinson, 
47  Mo.  237;  Rogers  v.  Gosnell,  61  Mo. 
466,  58  Mo.  589;  Schuster  v.  Kas.  City, 
etc.,  Ry.  Co.,  60  Mo.  290;  Mosman  v. 
Bender,  80  Mo.  679;  Green  v.  Estee,  82 
Mo.  337;  Ellis  w.  Harrison,  104  Mo.  270, 
16  S.  W.  198;  Winn  r.  Lippinoott  In- 
vestment Co.,  125  Mo.  528,  28  S.  W. 
998;  State  v.  St.  Louis  &  S.  F.  Ry.  Co., 
125  Mo.  596,  615,  28  8.  W.  1074; 
Fort^  u.  Woods,  138  Mo.  539,  540,  39 
8.  W.  794;  Beardslee  v.  Morgncr,  4 
Mo.  App,  139;  Harvey  Lumber  Co. 
V.  Hcrriman  Lumber  Co.,  39  Mo.  App. 
214;  Nelson  Distilling  Co.  t>.  Loe,  47 
Mo.  App.  31;  Tennent-Stribling  Shoe 
Co.  c.  Rudy,  63  Mo.  App.  196;  Street 
V.  Ooodale,  77  Mo.  App.  318;  RothweU 
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p.  Skinker,  84  Mo.  App.  169;  ( 
Bank  «.  Douglas,  178  Mo.  Aiq>.  664, 
161  S.  W.  601.  Two  early  eases  eonfra 
are  overruled.  Manny  v.  Fnaa,  27 
Mo.  419;  Page  p.  Becker,  31  Mo.  466. 
See  also  Davis  v.  Dunn,  121  Mo.  Ai^. 
400,  97  8.  W.  228. 

Nebraska.  %amp  e.  Meya,  20  N^. 
223,  29  N.  W.  379;  Meyer  e.  £liamp,  26 
Neb.  729,  730,  42  N.  W.  757,  51  Neb. 
424;  Fonner  t>.  Smith,  31  Neb.  107,  47 
N.  W.  632, 11  L.  R.  A.  628;  Kaufman  v.  , 
U.  8.  Nat.  Bank,  31  Neb.  661, 48  N.  W. 
738;  Bamett  p.  Pratt,  37  Neb.  349,  55 
N.  W.  1050;  Union  Pfto.  Ry.  Co.  p.  Met- 
calf,  60  Neb.  462,  461,  69  N.  W.  981; 
Tecumseh  Nat.  Bank  p.  Bent,  60  Neb. 
618,  70  N.  W.  41. 

Nkvaua,  Alcalda  v.  Horalee,  3 
Nev.  132;  Biriiop  p.  Stewart,  13  Nev. 
25;  Jones  p.  Pacific  Wood,  L.  &  F.  Co., 
13  Nev.  359,  376,  29  Am.  Rep.  308; 
Miliani  p.  Tognini,  19  Nev.  133,  7  Pac 
279. 

New  Jsbsbt.  Qibeon  p.  Vietor 
Talking  Mach.  Co.,  232  Fed.  225; 
Berry  v.  Doremus,  30  N.  J.  L.  399; 
Joslin  p.  New  Jersey  Csr  Sixing  Co., 
36  N.  J.  L.  141.  See  also  Price  p.  Ttus- 
dell,  28  N.  J.  Eq.  200,  202;  Eati«t- 
baoh  p.  Holt,  43  N.  J.  Eq.  536,  660, 

12  Atl.  383;  Bennett  p.  MerchantviUe 
Buikiing  Assoc.,  44  N.  J.  Eq.  116, 118, 

13  Atl.  862;  Cocks  v.  Vamey,  45  N.  J. 
Eq.  72,  77,  17  Atl.  108;  Collier  p.  De 
Brigard,  80  N.  J.  L.  94,  77  Atl.  513; 
Chambers  P.  I%iladelphia  Pickling 
Co.,  81  N.  J.  L.  388,  79  AU.  273;  Taps- 
oott  V.  McVey,  83  N.  J.  I^w,  747,  85 
AU.  343. 

New  York.  Gold  p.  PhiUips,  10 
Johns.  412;  Farley  p.  Oevdand,  4  Cow. 
432,  15  Am.  Deo.  387,  9  Cow.  639; 
EUwood  D.  Monk,  5  Wend.  235;  BaAar 
p.  Buckhn,  2  Denio,  45,  43  Am.  Dec 
726;  Del.  &  Hudson  Canal  Co.  n.  West- 
chegler  County  Bank,  4  Denio,  97; 
Lawrence  p.  Fox,  20  N.  Y.  288;  Judson 
p.  Gray,  17  How.  Pr.  289;  Dingeldein 
p.  Third  Avenue  R.  Co.,  37  N.  Y.  575; 
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Barker  v.  Bradley,  42  N.  Y.  316,  1  Am. 
Rep.  521;  Coeter  b.  Mayor  of  Albany, 
43  N.  Y.  399;  Seoor  ■>.  Lord,  3  Keyee, 
526;  HutchingB  v.  Miner,  46  N.  Y. 
456,  460,  7  Am.  Rep.  369;  Claflin  «. 
Ortrom,  54  N.  Y.  681;  Barlow  v. 
My«B,  G4  N.  Y.  41,  21  Am.  Rep.  682; 
Arnold  f.  Niohob,  64  N.  Y.  117;  litch- 
eeld  V.  Flint,  104  N.  Y.  543,  11  N.  E. 
S8;  Hallenbeck  v.  Kindred,  109  N.  Y. 
620,  1$  N.  E.  887;  Warren  v.  WMer, 
114  H.  Y.  209,  21  N.  E.  169;  Hannigan 
B.  Allen,  127  N.  Y.  639,  27  N.  E,  402; 
Clail:  c  Howard,  160  N.  Y.  232,  44  N. 
E.  695;  Bradley  p.  McDonald,  157  N. 
Y.  App.  D.  672, 142  N.  Y.  S.  702,  218 
N.  Y.  351,  113  N,  E.  340;  Sewnan  v. 
Hasbrouck,  36  Barb.  151;  Adams  d. 
WadhamB,  40  Barb.  225;  Brown  e. 
Cunran,  14  Hun,  260;  Cock  v.  Moore, 
IS  Hun,  31;  KingBbuiy  v.  Earle,  27 
Hun,  141;  Schmid  u.  New  York,  etc., 
R.  Co.,  32  Hun,  335,  affd.  08  N.  Y.  634; 
Bdick  V.  Green,  38  Hun,  202;  Pulver  v. 
Skioiier,  42  Hun,  322;  Reynolds  tr. 
Uwton,  62  Hun,  696,  17  N.  Y.  8.  432; 
Bogardua  t>.  Young,  64  Hun,  398,  19 
N.  Y.  S.  885;  Cook  v.  Berrott,  66  Hun, 
633,  21  N.  Y.  S.  358;  Beemer  v.  Pack- 
ard, 92  Hun,  546,  38  N.  Y.  8.  1045; 
Anguish  V.  Blair,  160  N.  Y.  App.  D. 
62,  146  N.  Y.  a.  392.  But  see  Mtne. 
Nat.  Bonk  v.  Fourth  Nat.  Bank,  46 
N.  Y.  82,  7  Am.  Rep.  314;  MerriU 
V.  Green,  65  N.  Y.  270;  Wheat  v. 
Rice,  97  N.  Y.  296;  ServisB  e.  Mo- 
Dounell,  107  N.  Y.  260,  14  N.  E. 
314;  Comer  t>.  Mackey,  147  N.  Y.  674, 
682,  42  N.  B.  29;  Rigney  v.  New  York 
Central,  ete.,  R.  Co.,  217  N.  Y.  31,  111 
N.  E.  226;  Fairchild  r.  Feltman,  32 
Hun,  398;  Metropolitan  Trust  Co.  v. 
New  York,  etc.,  Ry.  Co.,  45  Hun,  84; 
Cla^  >.  Howard,  74  Hun,  228,  26  N. 
Y.  S.  620;  Fnet  s.  Schiffer,  79  Hun, 
276,  29  N.  Y.  S.  423;  Mollison  v.  Gu- 
bdnuD,  170  N.  Y.  S.  985. 

NoBTH  Cabouka.  Voorhees  p.  Por- 
to, 134  N.  C.  691,  603,  47  S.  E.  31, 
tie  L.  R.  A.  730;  Orinoco  8upply  Co. 


V.  Shaw  BroB.  Lumber  Co.,  160  N.  C. 
428,  431,  76  8.  E.  273,  42  L.  R.  A.  (N. 
S.)  707;  WithwB  p.  Poe,  167  N.  C.  374, 
S3  S.  E.  614;  Crumpler  e.  Hinos,  174 
N.  C.  283,  93  S.  E.  780.  Earlier  deci- 
siouB  are  expveesly  or  impliedly  over- 
ruled, e.  g.,  Moreiiead  i>.  Wriaton,  73 
N.  C.  398;  Peaoook  v.  Williams,  98 
N.  C.  324,  4  8.  E.  550;  Woodcock  ». 
BoBtic,  lis  N.  C.  822,  24  8.  E.  362. 

Ohio.  Crumbaugh  v.  Ku;^,  3 
Ohio  St.  644,  649;  Bagaley  v.  Waters, 
7  Ohio  St.  359;  Dodge  i>,  Nat.  Exchange 
Bank,  30  Ohio  St  I;  Enunitt  v.  Bro- 
phy,  42  Ohio  St.  82. 

Okuhoua.  Eastman  Land  Co.  p. 
Long-BeU  Lumber  Co.,  30  Okla.  565, 
120  Pao.  276;  Staver  Carriage  Co.  v. 
Jones,  32  Okia.  713,  123  Pac.  148. 

Obkoon.  Baker  v.  Eglin,  11  Oreg. 
333,  8  Pac.  280;  Hughea  t>.  Or^on  Ry. 
ft  NaT.  Co.,  11  Oreg.  437,  5  Pac.  206; 
Schneider  t>.  White,  12  Or%.  503,  8 
Pao.  052;  Strong  tf.  Kamm,  13  Oreg. 
172,  9  Pac.  331;  Feldman  ■>.  MoGuire, 
34  Oreg.  309,  310,  65  Pac.  872;  Ore- 
gon Mill  &  Grain  Co.  v.  Kirkpatrick, 

66  Or.  21,  133  Pac.  69;  Baker  Cily 
Mercantile  Co.  v.  Idaho  Aa.  Pipe  Co., 

67  Oreg.  372, 136  Pac.  23;  Davidson  i>. 
Madden  (Oreg.),  173  Pac.  320.  But 
see  oontra  Waahbom  p.  Intetstate 
Invest.  Co.,  26  Ore«.  436,  36  Pao.  533, 
38  Pac.  620. 

PnNMSTi.TAMiA  (with  some  limita- 
tion). See  iupra,  ii348,  381.  See 
allowing  the  creditor  a  right,  Stroh- 
ecker  b.  Grant,  16  S.  &  R.  237,  241; 
Hind  c  Holdship,  2  Watts,  104,  26 
Am.  Dec.  107;  Commerdal  Bank  o. 
Wood,  7  W.  ft  S.  89;  Beers  v.  Robinson, 
9  Barr,  229;  Bellas  v.  Fagely,  19  Pa. 
273;  Townsend  t>.  Long,  77  Pa.  143,  18 
Am.  Rep.  438;  White  p.  lliielens,  106 
Pa.  173;  IMp  v.  Brewing  Co.,  123  Fa. 
42,  15  Atl.  871;  How»  v.  Soott,  224 
Pa.  7,  73  Atl.  186;  In  re  Edmundson's 
Est.,  259  Pa.  429,  103  Atl.  277.  But 
see  doiying  an  action  Blymire  e. 
BwflUe,  6  Watts,   1        " 
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cut,"  Delaware,**"  Maesachufiette,**  Michigan," are  committed 


Horton,  3  BaiT,  330;  CampbeU  ■>. 
Lftoock,  40  Pa.  US;  Robertacm  v.  Reed, 
47  F&.  IIS;  Ton«DB  v.  Campbdl,  74 
Pa.  470;  Kounti  o.  Holthouse,  85  Pa. 
235,  237;  Adams  v.  Kuehn,  119  Pa. 
76,  13  Atl.  184;  Freeman  p.  Pa.  R.  R. 
Co.,  173  Pa.  274,  33  Atl.  1034.  Seealao 
Brown  v.  German-Amerioan  Title  & 
TniBt  Co.,  174  Pa.  443,  45S,  34  AU. 
335;  Sweeney  e.  Houston,  243  Bk  642, 
90  AU.  347,  L.  R.  A.  1916  A.  779. 

Rhode  Island.  Moriman  v.  So- 
cial Mfg.  Co.,  12  R.  I.  176;  Wood  v. 
Moriarty,  15  R.  I.  518,  9  Atl.  427; 
Kehoe  t>.  Patton,  23  R.  1. 360,  SO  AtL 
665. 

SocTH  GAKOLmA.  See  McBride  v. 
noyd,  2  Buley,  209;  Brawn  e.  CBiien, 
1  Rich.  288,  44  Am.  Deo.  264;  Bed- 
feom  V.  Gnug,  57  S.  C.  534,  36  S.  E. 
1024. 

Tenmxsskb.  Moore  v.  StovaU,  2 
Lea,  643;  Lookout  Mountain  R.  Co.  v. 
Houston,  1  Fiokle,  224;  CConiior  v. 
CConner,  88  Tenn.  76,  82,  12  S.  W. 

■*  Morgan  v.  Raodolidi-Clowes  Co., 
73  Conn.  396,  47  Atl.  658,  51  L.  R.  A. 
663.  See  also  Baxtw  o.  Camp,  71 
Conn.  245,  41  Atl.  803,  42  L.  R.  A. 
614,  71  Am.  St.  Rep.  169.  These  caeee 
ovtxrale  earher  decisions,  e.  g.,  Crock' 
ker  V.  HiggLDB,  7  Conn.  342;  Steene  ■>. 
Aylesworth,  18  Conn.  244,  262;  AU 
wood  V.  Burpee,  77  Conn.  42,  68  Atl. 
237. 

""  Merohanta'  Union  IVust  Co.  v. 
New  Philaddphia  Gr^diite  Co.  (Del. 
Cb.),  83  AU.  620. 

"  Mellen  v.  Whipple  1  Gray,  317; 
Flint  V.  Pierce,  99  Mass.  68,  96  Am. 
Deo.  691;  Exchange  Bank  v.  Biise, 
107  Mass.  37,  9  Am.  Hep.  1;  Rogera  v. 
Union  Stone  Co.,  130  Mass.  581,  39 
Am.  R^.  478;  Aigeu  v.  Boston  & 
Maine  R.  R.,  132  Mass.  423;  MorriU  e. 
Lone,  136  Mass.  93;  Bonlen  v.  Boaid- 
man,  167  Man.  410,  32  N.  E.  469; 


447, 7  L.  R.  A.  33.  But  aee  Camptxdl  d. 
flndley,  3  Humph.  330. 

Texas.  Spann  p.  Cochran,  63  Tex. 
240;  Bennett  v.  Rosenthal,  3  Willaon 
Civ.  Caa.  196;  Hartley  o.  Coon,  4 
Tex.  Qv.  App.  299,  23  a  W.  382. 

Utab.  Brown  v.  Markland,  16 
Utah,  360,  62  Foe.  597,  67  Am.  St. 
Rep.  629. 

Vebmont.  See  Arlington  v.  Hinds, 
1  D.  Chip.  431,  12  Am.  Dec.  704; 
Fangbom  v.  Saxton,  11  Vt.  79,  sembU; 
Corey  v.  Powers,  18  Vt.  587;  Rutland 
A  B.  R.  Co.  D.  Cole,  24  Vt.  33;  Chap- 
man tr.  Meais,  56  Vt.  389;  Congrega- 
tional Soc.  V.  Flagg,  72  Vt.  248,  47 
Atl.  782. 

Wabhinoton.  Don  Yook  n.  Wash' 
ington  Mill  Co.,  16  Wash.  459,  47  Pac 
964;  Union  Machinery  &c.  Co.  p. 
Darnell,  89  Wash.  226,  164  Pac.  183. 

Wisconsin.  Kimball  o.  Noyes,  17 
Wis.  696;  Putney  f.  Famham,  27  Wis. 
187,  9  Am.  R^.  469;  McDoweU  o. 
Uev,  35  Wis.  171;  Baaaett  v.  Hughes, 

White  B.  Mt.  neasant  Mills,  172  Mass. 
462,  52  N.  E.  632.  See  also  caam  of 
mcM^gage,  ir^ra,  n.  43.  Cf.  Bory  v. 
Friedman,  192  Mass.  131,  137,  78 
N.  E.  305;  Forbea  v.  Tliorpe,  209  Man. 
670,  96  N,  E.  955,  959. 

"Pipp  V.  Reynolds,  20  Mich.  88; 
Turner  v.  McCarty,  22  Mich.  28S; 
Haleted  v.  Francis,  31  Mich.  113;  Hart^ 
ford  Fire  Ins.  Co.  ir.  Davenport,  37 
Mich.  609;  Hicks  v.  McGany,  38 
Mich.  667;  Hunt  p.  Strew,  39  Mich. 
368,  371;  Booth  v.  Conn.  Mut.  Life 
Ins.  Co.,  43  Mich.  299,  5  N.  W.  381; 
Ayres  v.  GaUup,  44  Mich.  13,  5  N.  W. 
1072;  Edwards  p.  Qements,  81  Mich. 
613, 45  N.  W.  1107;  Minnock  e.  Euidca 
F.  &  M.  Ins.  Co.,  90  Mich.  236,  61 
N.  W.  367;  Bliss  n.  Plummer'H  EaUte, 
103  Mich.  181,  61  N.  W.  263;  Edwards 
V.  Thomau,  187  Mich.  361,  153  N.  W. 
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against  the  doctrine.    The  United  States  Supreme  Court,'' 
Maryland,*'  New  Hampshire,'* Pennsylvania,**  and  Wyoming,* 

Anoc.,  08  N.  H.  306,  308,  38  Atl  141^ 
38  L.  R.  A.  514,  73  Am.  St.  Rep.  602, 
In  the  case  last  dted  the  court  say, 
"The  debt  is  in  equity  his  debt." 
"If  for  technical  reaaons  the  law  it 
powerless  to  enforce  the  duty,  equity 
is  Bubjeot  to  DO  suoh  weakness." 

u  Blymiie  v.  Boistle,  6  Watt«,  18% 
31  Am.  Dec.  458;  Ramadale  v.  Horton, 
3  But,  330;  Campbell  v.  Lacock,  40 
IV  448;  Robertson  ■>.  Reed,  47  Pa. 
116;  Torrens  n.  Campbell,  74  Pa, 
470;  KountB  v.  Holthouse,  86  Pa.  23S, 
237;  Adams  t>.  Kuehn,  119  Fa.  76,  13 
Atl.  184;  Freeman  v.  Pemisylvaiua 
R.  R,  Co.,  173  Pa.  274,  33  Atl.  1034. 
But  see  Stroheoker  v.  Grant,  16  S.  & 
R.  237,  241;  Hind  u.  Holdahip,  2 
Watts,  104;  Commercial  Bank  v.  Wood, 
7  W.  &  S.  89;  Vincent  p.  Watson,  18 
Pa.  96;  Bellaa  v.  Fagaly,  19  Pa.  273; 
Townsend  v.  Long,  77  Pa.  143,  18  Am. 
Rep.  438;  White  v.  Thidens,  106  Pa. 
173;  Delp  v.  Brewing  Co.,  123  Pa.  42, 
15  Atl.  871;  Howes  t>.  Soott,  224  Pa. 
7,  73  Atl.  186;  Sweeney  o.  Houston,  243 
Pa.  642,  90  Atl.  347,  L.  R.  A.  1916  A. 
779.    See  also  mortgage  casee. 

llie  rule  in  Pennyslraiua  seems  to  be 
that  in  general  the  creditor  cannot 
sue,  but  "among  the  exceptions  are 
cases  where  the  i»omise  to  pay  the 
debt  of  a  third  prason  rests  upon  the 
fact  that  money  or  property  is  placed 
in  the  hands  of  the  promisor  for  that 
particular  purpose,  also  where  one 
buys  out  the  stock  of  a  tradesman  and 
undertakes  to  take  the  place,  fill  the 
contracts,  and  pay  the  debts  of  his 
vendor."  Adams  v.  Kuehn,  119  Pa. 
7B,  86, 13  Atl.  184.  The  first  exception 
thus  stated  is  that  of  a  trust,  but  in  its 
appUcation  of  the  rule  the  Pennsjd' 
vania  court  has  gone  beyond  trusts 
properly  so  called. 

**MeCarteney  o.  Wyoming  Nat. 
Bank,  1  Wyo.  382. 


43  Wis.  319;  Hoile  e.  Bailey,  58  Wis. 
434,  17  N.  W.  322;  Winninghoff  t>. 
Wittig,  64  Wis.  180,  24  N.  W.  912; 
J<dtanne8  v.  Fbenix  Ins.  Co.,  66  Wis. 

60,  27  N.  W.  414,  67  Am.  Rep.  249; 
Jones  V.  Foster,  67  Wis.  296,  309,  30 
N.  W.  697;  Ingram  v.  Osbom,  70  Wis. 
184,  193,  35  N.  W.  304;  Nix  t.  Wiswell, 
84  Wis.  334,  64  N.  W.  620;  Fulmer  v. 
TTi^tman,  87  Wis.  573,  58  N.  W. 
1106;  New  York  life  Ins.  Co.  p.  Ham- 
lin, 100  Wis.  17,  23,  75  N.  W.  421; 
Lhu  v.  Chicago  &  N.  W.  R.  Co.,  Ill 
Wis.  196,  86  N.  W.  607;  Concrete 
Steel  Co.  V.  Illinois  Surety  Co.,  163 
Wis.  41,  157  N.  W.  543. 

■**  National  Bank  o.  Grand  Lodge,  98 
U.  8.  123,  25  L.  Ed.  75.  See  also  Con- 
stable t>.  National  S.  S.  Co.,  1S4  U.  8. 

61,  14  Sup.  Ct.  Rep.  10^,  38  L.  Ed. 
903;  Johns  p.  Wilson,  IgO  U.  8.  440, 
21  Sup.  Ct.  Rep.  445,  45  L.  Ed.  613; 
German  Alliance  Ins.  Co.  c.  Home 
Water  Supply  Co.,  226  U.  S.  220,  33 
Sup.  Ct.  32,  57  L.  Ed.  196,  42  L.  R.  A. 
(N.  8.)  1000;  Nebraska  Bank  v. 
Nebraska  Hydraulic  Co.,  14  Fed. 
763;  Jeeup  f.  Illinois  Central  R.  Co., 
43  Fed.  483,  493;  Hennessy  v.  Bond,  77 
Fed.  403,  23  C.  C.  A.  203;  Mercantile 
Trust  Co.  V.  Baltimore  *  Ohio  R.  Co., 
94  Fed.  722;  Goodyear  Shoe  Mach.  Co. 
p.  Dancel,  119  Fed.  Rep.  692,  56  C.  C. 
A.  300;  Silver  King  Coalition  Mines 
Co.  ti.  Stiver  King  Coneol.  Min.  Co., 
204  Fed.  166,  122,  C.  C.  A.  402.  Cf. 
Guardian  Trust  Ac.  Co.  v.  Fisher,  200 
U.  S.  67,  26  S.  Ct.  186,  60  L.  Ed. 
867. 

•■  Hand  o.  Evans  Marble  Co.,  88  Md. 
226,  40  AU.  899.  But  see  Small  o. 
SchEefer,  24  Md.  143;  Seigman  v. 
Hoffacker,  57  Md.  321. 

*>  Warren  p.  Batchelder,  IS  N.  H. 
129.  Conf.  Warren  p.  Batohelder,  16 
N.  H.  680;  Lang  p.  Boiry,  64  N.  H. 
£7;    Hunt   v.   New    Hampshire    E^ 
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at  least,  do  not  acc^t  it  completely  and  unequivocally.  Several 
other  jurisdictioDB  in  moet  cases,  at  least,  hold  the  creditor's 
only  right  to  be  derivative  and  equitable,  thou^  in  some  of 
them  code  procedure  has  been  substituted  for  a  bill  in  equity 
in  the  enforcement  of  derivative  rights.** 


§  383.  What  amounts  to  an  assumption  of  a  mortage. 

The  most  universal  illustration  of  the  right  of  a  creditor  to 
sue  on  a  promise  to  his  debtor  to  pay  the  debt  arises  where  the 
grantee  of  premises  subject  to  a  mortgage  assumes  and  agrees 
to  pay  the  moriigage  debt.  In  England  one  who  buys  properly 
exprrased  to  be  subject  to  a  mortgage  becomes  thereby  bound 
as  by  contract  to  indemnify  the  mortgagor  from  liabihty  though 
no  promise  in  terms  is  made  to  do  so ;  *"  and  the  same  construc- 
tion is  adopted  in  Pemisylvania.*'  In  the  United  States  gen- 
erally, however,  no  promise  or  l^al  or  equitable  obligation 


"  ShcKNtrd  v.  Bridges,  137  G*.  61S, 
74  8.  E.  245.  Cf.  F<^  v.  ¥uaiey,  35 
Ga.  258,  261.  See  also  Union  City  &o. 
Co.  t>.  Wright,  146  Gft.  730,  89  S.  E. 
822;  Leffln  Co.  v.  Lftne,  146  Oa.  741, 
92  S.  E.  214. 

Tlie  early  Indiana  law  allowed  a 
tfimedy  in  equity  only.  Bird  e.  Iau- 
ius,  7  lad.  615;  and  since  Uie  code  baa 
made  l^al  aod  equitaUe  prooedure  the 
Bame,  it  has  still  been  reo^jused  that 
Uie  creditor's  right  is  equitable.  Davis 
D.  Calloway,  30  Ind.  112,  96  Am.  Dec. 
671;  Hendricks  v.  Frank,  86  Ind.  278, 
284.  How  far  under  a  statute  in  Vu^ 
ginia  and  West  Yirgiiua  the  creditor 
would  be  allowed  more  than  an  equi- 
table ri^t,  is  open  to  question.  Apart 
from  statute  any  right  of  the  creditor 
is  clearly  derivative.  In  Virginia,  aee 
Vanmeters'  Ex.  v.  Vtuunetos,  3  Gratt. 
148  (in  equity);  Jones  n.  Tbomaa,  21 
Gratt.  96  (MmUe  recovery  allowable). 
Contra  is  Stewart  v.  JameB  River  & 
Kanawha  Co.,  34  Gratt,  294.  See  also 
McUvaiue  v.  Big  Stony  Lumber  Co., 
105  Va.  613,  54  S.  E.  473;  Casadman's 
Adm.  c  Gordon,  118  Va.  563,  88  S.  E. 
58.    In  West  Virgiiiia,  recovery  was  al- 


Icnred  in  Hooper  e.  Hooper,  32  W.  Va. 
626,  9  8.  E.  037;  Bensimer  o.  Fell,  35 
W.  Va.  IS,  29,  12  S.  E.  107&  But  aee 
eoTMra  Johnson  v.  McQung,  26  W.  Va. 
659;  King  v.  Soott,  76  W.  Va.  68,  84 
a.  E.  954.  Montana  Civ.  Code,  Sec 
3102,  providee  that  "a  oontract  mads 
ezpreasly  for  the  benefit  of  a  third  per- 
son may  be  enforoed  by  him."  But  in 
McDonald  n.  American  Nat.  Bank,  25 
Mont.  466,  495,  65  Pac.  896,  the  eourt 
said:  "Tha«  must  be  a  consideration 
passing  from  the  third  person  by  virtue 
of  which  he  may  assert  the  eziatence 
of  a  promise  in  his  favor."  See  aba 
TatMn  V.  Ef^anol  Mining  Co.,  46  Mont. 
367,  123  Pac.  28. 

••  Waring  t>.  Ward,  7  Ves.  332;  MiDs 
V.  United  Counties  Bank,  [1912]  1  Ou 
231. 

"Faulkner  v.  McHenry,  235  Pa. 
298,  83  AU.  827.  Tbou|^  thus  held 
liable  to  the  mortgagor,  yet  by  Act  ot 
June,  12,  1878,  the  grantee  is  not  lia- 
ble to  the  mortgagee;  while  he  is  so 
liable  if  he  assumes  the  debt.  See  case 
cited  it\fra,  i  383,  n.  49.  See  also 
Lomka  i>.  Donnelly,  163  la.  266,  143 
N,  W.  869. 
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is  implied  from  wsreiy  purchaang  property  subject  to  a  mort- 
gage, oth&  than  that  the  mortgaged  propraiy  shall  be  primarily 
bound  for  the  debt.  It  is  necessary  that  there  be  a  promise  in 
terms  to  pay  the  mortgage,  in  order  to  inif>ose  personal  liabil- 
ity. The  word  "assume"  is  the  word  of  art  ordinarily  used  to 
express  such  a  promise."  The  rule  generally  prevailing  in  the 
United  States  seems  sound.  There  is  no  reason  why  purchase 
of  an  equity  of  redemption  should  of  itself  in^ly  an  under^ 
taking  by  the  purchaser  to  pay  the  mortgage." 

S  383.  A  mor^agee  is  generally  allowed  an  action  against  a 
grantee  who  has  assumed  the  mor^;age. 

If  it  be  supposed  that  the  mortgagee  undertakes  to  pay  the 
mort^tge,  the  question  then  arises  can  this  undertaking  be  sued 
upon  only  by  the  mortgagor  to  whom  it  was  made,  or  does  the 
mortgagee  acquire  a  right  to  enforce  it.  In  England,***  Ire- 
land,'" and  Canada,**  such  a  promise  gives  the  mortgagee  no 
right.  But  the  only  one  of  the  United  States  where  it  has  defin- 
itely been  decided  that  the  mortgagee  cannot  proceed  against 
the  grantee  is  Massachusetts.**   Of  the  other  jurisdictions  which 

"The  gnntee  is  imder  no  peraonal  "As  to  whether  kcoqitniioe  of  & 
obligation  unless  he  ■""■■man  or  agrees  deed  oontaining  a  statanent  that  the 
to  pfty  the  tnort^^.  Bhepherd  v.  gmntae  assumes  a  mortgage  is  eon- 
Hay,  115  U.  B.  606,  6  S.  Ct.  Rep.  119,  elusive  proof  of  such  assumption,  see 
29  L.  Ed.  456;  Hibemia  8.  A.  L.  Soo.  supra,  f  90. 

t>.  Diddnson,  167  Cal.  616,  140  Pao.  "TweddeU  p.  TweddeU,  2  Bro.  Ch. 

265;  Lloyd  r.  Lowe  (Colo.),  106  Pac  163;  Oxford  r.  Rodney,  14  Vm.  417; 

609;   Hubbard   v.  Enaiga,  46   Conn.  Barham  e.  IliaQet,  3  M.  &  K.  607; 

S76;Raadv.  CiaA,  87  Conn.  667,  SB  JieErrington,  11894)  IQ.  B.  11;  Bonner 

AU.  184;  lipintt  v.  Thames  L.  ft  T.  v.  Tottenham  Sodety,  [1899]  1  Q.  B. 

Co.,  88  Coon.  186,  90  Atl.  369;  Bristol  161. 

SaT.Btutkv.8tiger,86Ia.344,63N^.W.  "Barry  e.  Harding,  1  JonM  &  Lat. 

265;  Flake  v.  Tolman,  124  Mass.  254,  475,  485. 

26Am.  R^.  660;  Chilton t>.  Brooks,  72  oAldous    c    Hicks,    21    Ont    96; 

Md.  554,  20  Atl.  126;  Kerman  r.  Lee-  Prontenao  Loan  Co.  p.  Hysop,  21  Ont. 

per,  172  Mo.  An).  286,  167  S.  W.  084;  677.    See  also  Williams  p.  Balfour,  18 

Uwrenoe   ».   Towle,    6B   N.   H.   28;  Can.  S.  C.  472.    Bs  Coiior,  24  Grant, 

Klapworth  ir.  Dressier,  2  Beas.  Ch.  62,  637,  oontra,  is  ovemiled. 

79  Am.  Deo.  69;  Equitable  Life  Assur.  <>  Mellen  v.  Whipple,  1  Gray,  317; 

Soo.  r.  Bostwick,  110  N.  Y.  628, 3  N.  E.  Pettee  v.  Peppaid,  120  Man.  522,  523; 

206;  Kdler  c.  Lee,  66  N.  Y.  App.  Div.  Frentioe  p.  Brimhall,  123  Mass.  201 

184,  72  N.  Y.  S.  948;  Houy  v.  Heggie,  Coffin  p.  Adams,  131  Mass.  133;  Rice 

163N.C.523,79S.E.982;Van£man  t>.  Sanders,  162  Mass.  108,  24  N.  R 

e.  Mosng,  36  OUa.  666,  120  Pao.  2.  1079,  8  L.  R.  A.  815;  Ctewy  v.  Wi^ 
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do  not  accept  the  doctrine  of  Lawrence  «.  Fox,  Connecticut  ** 
and  Michigan  *^  have  statutes  which  cover  the  case;  Ihe  United 
States  Supreme  Court,*  North  Carolina  *'  and  Vermont,**  give 
equitable  relief  on  substantially  the  principles  herein  advocated; 
and  if  the  attitude  of  the  Maryland  and  Pennsylvania  courts 
towards  this  class  of  cases  is  inconsistent  with  their  general  rule 
governing  promises  to  a  debtor  to  pay  his  debt  they  are  not 
deterred  on  that  account  from  giving  the  mortgagee  relief.** 


ISg  MuB.  249,  34  N.  E.  265.  No  at- 
tempt seema  to  have  been  made  in 
Masachuaette  to  enforce  the  mart- 
gagee'B  claim  by  a  bill  in  equity  against 
the  mortgagor  and  his  grantee.  Ap- 
parently it  ia  assumed  that  no  reli^ 
would  be  granted.  In  Rice  v.  Sanders 
it  is  said  that  the  grantee's  promiae 
"gave  no  additional  ri^te  to  the 
mortgagee."  Hie  language  d  the 
ooiut,  however,  in  Fix-bee  v.  Thorpe, 
209  Maaa.  670,. OS  N.  E.  956,  969, 
quoted  »upra,  i  304,  n.  48,  grvee  some 
reason  to  suppose  that  if  the  mortgage 
debt  could  not  be  collected  from  the 
mor^agor,  a  properly  drawn  bill  in 
equity  mi^^t  make  the  grantee's 
{nomiae  to  the  mortgagor  available 
as  an  asset  of  the  latter. 

"  Gen.  Stat.  (1902),  Sec.  687;  Mor- 
gfm  p.  Randolph-Clowes  Co.,  73  Conn. 
390,  398,  47  Atl.  668,  61  L.  R.  A.  663. 

**Comp,  Iawb  (1916),  {12680; 
Crawford  v.  Edwards,  33  Mich.  354; 
Miller  e.  Thompson,  34  Mich.  10;  Tay- 
lor V.  Whitmore,  35  Mich.  97;  Carley  o. 
Fox,  38  Mioh.  387;  Winans  v.  Wilkie,  41 
Mich.  264,  1  N.  W.  1049;  Uogw  p. 
Smitii,  44  Mich.  22,  6  N.  W.  1069; 
Coming  p.  Burton,  102  Mich.  86,  62 
N.  W.  1040;  Jeble  p.  Brooks,  112  Mich. 
131,  70  N.  W.  440;  Terry  o.  Durand 
lAnd  Co.,  112  Mich.  665,  71  N.  W.  525. 
It  is  essential  that  the  grantee  and  the 
mortgaged  land  be  within  the  jurisdio- 
tion.  Booth  v.  Connecticut  Mut. 
Life  Ins.  Co.,  43  Mich.  299,  6  N.  W. 
381;  Kollen  p.  Sooy,  172  Mich.  214, 
137  N.  W.  808. 


•SeeiiVVa,  {384. 

'  See  North  Carolina  dedsionB  cited 
in  this  section,  in/ra,  n.    8. 

<*  Lamoille  County  Sav.  Ac.  Co, 
p.  Belden,  90  Vt.  535,  98  Atl.  1002. 

**  In  the  following  cases  it  was  held 
^lat  a  mortgagee  may  eue  at  law  a 
grantee  of  the  mortgagor  who  aanimea 
the  mortgage. 

Aii&BAiiA.  Orman  e.  North  Al&< 
bama  Co.,  63  Fed.  469,  55  Fed.  18, 
13  U.  S.  App.  216,  6  C,  C.  A.  22; 
People's  Sav.  Bank  p.  Jordan  (Ala.),  76 
So.  442. 

Abizona.  Johns  v.  Wilson,  180 
U.  S.  440,  446,  21  Sup.  Ct.  Rep.  445, 
46  L.  Ed.  613;  Hohnee  v.  Bennett,  14 
Aril.  298,  127  Pac.  763. 

Abkanbab.  Fatton  v.  Adldns,  42 
Ark.  197;  Benjamin  v.  Birmin^iam,  60 
Ark.  433,  8  S.  W.  183;  Felker  p. 
Rice,  110  Ark.  70,  161  8.  W.  162;  Nak- 
dimen  v.  Branl,  131  Ark.  144, 198  S.  W. 
524. 

Calipornia.  WtHmouth  p.  Hatch, 
33  Cal.  121;  Biddel  p.  Briinlaia,  04 
CaL  354;  Williams  p.  Naftager,  103 
Cal.  438,  37  Pac.  411;  Alvord  p.  Spring 
Valley  Gold  Co.,  106  Cal.  647,  40  Pac. 
27;  Tulare  County  Bank  p.  Madden, 
109  Cal.  312,  41  Pac.  1092;  Hopkins 
V.  Warner,  109  Cal.  133,  41  Pac.  868; 
Roberts  v.  Fitzallen,  120  Cal.  482,  52 
Pac.  818;  DanieU  t.  Johnson,  12S  Cal. 
415, 61  Pac,  1107, 79  Am.  St.  Rep.  123; 
Dodds  p.  Spting,  174  Calif.  412,  163 
Pac.  361. 

CoLOSAim.  Green  p.  Mtwrisoo,  6 
Col.  18;  Stuyveeant  p.  Weeton  Mtga 
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§  384.  Enforcement  in  equity  of  the  mor^agee^s  right  against 
the  grantee. 

It  is  a  curious  circumstance  that  though  a  promise  by  a  third 
person  to  pay  a  mortgage  debt  cannot  be  distinguished  in 


Co.,  22  Ccd.  28,  43  Pac.  144;  Skinner  o. 
Barker,  23  Col.  333,  48  Pae.  018; 
Starbird  t>.  CransUia,  24  Col.  20,  48 
Psc.  652;  Cobb  v.  Fiahd,  15  Cot.  App. 
384,  62  Pac.  Rep.  625.  See  also  Uoyd 
e.  Lowe  (Colo.),  165  Fao.  609. 

CoNNEcnctJT.  See  Baaaett  f .  Brad- 
ky,  48  Conn.  224;  Ljvoh  v.  Moaer, 
72  Conn.  714,  46  AU.  153.  Conf. 
Meeeh  v.  Ensign,  49  Conn.  191,  44 
Am.  Hep.  225;  Rafid  «.  Clark,  87  Conn. 
067,  89  Atl.  184;  Genen^  Stat.,  f  983. 

GiORGU.  See  FWd  v.  Finney,  35 
G&.  258. 

Illinois.  BAgers  d.  Herron,  92 
m.  583;  Thompson  v.  Dearborn,  107 
in.  87;  Bay  v.  WiUiams,  112  111.  91,  64 
Am.  Rep.  209;  Haile  o.  Bondy,-  173 
m.  302,  eO  N.  E.  671;  Webster  t>. 
Fleming,  178  lU.  140,  52  N.  E.  975; 
Cotes  V.  Bennett,  183  HI.  82,  55  N.  E. 
661;  Harts  d.  Entery,  84  HI.  App.  317, 
184  IlL  660,  56  N.  E.  865;  Bser 
Knowiti,  39  HI.  App.  470;  Ingram 
Inpam,  71  111.  App.  497,  172  III.  287, 
GO  N.  E.  198;  Robinaon  v.  Holmes,  76 
HI.  J^>p.  203;  Boisot  v.  Chandler,  82 
HI.  App.  261;  Eggleaton  v.  Morrison, 

84  ni.  Aj^.  625;  Murray  t>.  Emery, 

85  m.  App.  348,  187  Dt.  408,  58  N.  E. 
Rep.  327;  Seeman  v.  Mills,  197  BI. 
App.  589;  Cory  e.  PuUen,  204  HI. 
App.  590. 

Imdlu«a.  Day  v.  PattersOD,  18 
Ind.  114;  McDiU  v.  Ounn,  43  Ind.  315; 
Smith  o.  Oatomeyer,  68  Ind.  432; 
Risk  V.  Hoffman,  69  Ind.  137;  Gama- 
han  t.  Tousey,  93  Ind.  561;  Stanton  tr. 
Kenrick,  135  Ind.  382,  35  N.  E.  19; 
Berkshire  L.  I.  Co.  v.  Hutching  100 
Ind.  496;  Lowe  o.  Hamilton,  132  Ind. 
406,  31  N.  E.  1117. 

Iowa.  Cwbett  v.  Watwman,  11  la. 
88;  Moses  «.  Clerk  of  DaUas  Comt, 


12  la.  139;  Thwnpaon  p.  Bertram,  14 
la.  476;  Soott'a  Adm.  v.  GiU,  19  la. 
187;  Bowen  «.  Kurts,  37  la.  239;  Boas  o. 
Kennisoa,  38  la.  396;  Lamb  n.  Tuckw, 
42  la.  118;  Limey  i>.  Mead,  60  la.  469, 
15  N.  W.  200;  Beeaoa  v.  Green,  103 
la.  406,  72  N.  W.  555;  Boice  v.  Cof- 
feen,  168  la.  705,  138  ^f.  W.  857. 

Kansas.  Anthony  v.  Herman,  14 
Ean.  494;  Schmucker  t>.  Sibwt,  18 
Kan.  104,  26  Am.  Rep.  765;  Rickman 
■>.  Miller,  39  Kan.  362,  18  Pac.  304; 
Searing  v.  Benton,  41  Kan.  758,  21 
Pac.  800;  Anthony  a.  Mott,  10  Kana. 
App.  106,  61  Pac.  Rep.  509. 

Louisiana.  Ferguson's  Sucoeeaion, 
17  La.  Ann.  255;  Vinet  v.  Bree,  48  U. 
Ann.  1254,  20  So.  693. 

Minnesota.  Jordan  c  White,  20 
Minn.  91;  Follansbee  v.  Johnson,  28 
Minn.  311,  9  N.  W.  882;  I^hmns  p. 
Schmidt,  35  Minn.  434,  20  N.  W.  169; 
Sctudan  v.  Grimmer,  71  Minn.  351, 
74  N.  W.  146,  70  Am.  St.  Rep.  326. 

MiBsiBsiFPi.  Vigniau  v.  Ruffins, 
1  Miss.  312;  Lee  v.  Newman,  55  Miss. 
365;  Bamea  v.  Jones,  111  Miss.  337,  71 
So.  673. 

MiaaouBt.  Belt  b.  McLau^ilin,  12 
Mo.  433;  Creee  v.  Blodgett,  64  Mo. 
449;  Heim  c.  Vogel,  69  Mo.  529;  Fit>- 
g^ald  0.  Barker,  4  Mo.  App.   105, 

70  Mo.  685,  13  Mo.  App.  192,  85  Mo. 
13,  96  Mo.  661,  9  Am.  St.  Rep.  375; 
Nelson  p.  Brown,  140  Mo.  580, 41 N.  W. 
960,  62  Am.  St.  Rep.  755;  Pratt  v. 
Conway,  148  Mo.  291,  49  S.  W.  1028, 

71  Am.  St.  Rep.  602;  Saunders  e.  Mo- 
CUntock,  46  Mo.  App.  216;  Conimex>- 
cial  Bank  b.  Wood,  56  Mo.  App.  214; 
Wayman  v.  Jones,  58  Mo.  App.  313; 
Am.  Nat.  Bank  v.  lOock,  68  Mo.  App. 
335;  Citiieos'  Bank  v.  Dougkus,  178 
Mo.  App.  664,  161  9.  W.  601;  Greer  v. 
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principle  from  a  promise  to  pay  any  other  debt,  the  question 
has  been  to  some  ext^it  separately  dealt  with.    Perhaps,  be- 

PsKHBTLVANu.  HofTfl  App.,  24  P». 
200;  Lennig'B  Eat.,  62  Fa.  135,  139; 
Memm&u  n.  Moore,  90  Fa.  7S;  Blood 
tr.  Crew  Leriok  Co.,  177  Pr.  606,  35 
Atl.  871,  55  Am.  St.  Rep.  741 ;  WundR- 
lich  D.  Sadler,  189  Fa.  469,  470,  42  AU. 
109.  See  slso  Sloan  tr.  Klem,  230  Pa. 
132,  79  Atl.  403;  Faulkner  v.  McBauj, 
235  Pa.  298,  83  Atl.  827. 

Rhode  Island.  Urquhart  e.  Bray- 
ton,  12  R.  I.  16Q;  Mechaoios  S&vin^i 
Bank  ■>.  Goff,  13  R.  I.  516. 

South  Dakota.  Gnnger  v.  Roll,  6 
8.  D.  611,  62  N.  W.  970;  Milkr  b. 
Kennedy,  12  8.  D.  478,  481,  81  N.  W. 
906;  HuU  ».  Hayward,  13  S.  D.  291, 
296,  83  N.  W.  270,  79  Am.  St.  R^ 
890;  Conni»-  tr.  Jones,  72  N.  W.  R^ 
463. 


Orchard,  175  Mo.  App.  494,  161  8.  W. 
875.  Page  t>.  Becker,  31  Mo.  406,  cmlra, 
ia  overruled. 

Nebbabea.  Cooper  c.  Pon,  15 
Neb.  516, 19  N.  W.  506;  Bond  v.  Dolby, 
17  Neb.  49,  23  N.  W.  361 ;  RookweU  v. 
Blair  Bank,  31  Neb.  128,  47  N.  W.  641; 
Hare  c.  Murphy,  45  Neb.  809,  64 
N.  W.  211,  29  L.  R.  A.  851,  60  Neb. 
135,  82  N.  W.  312. 

Nevada.  Ruhliag  t>.  Hackett,  1 
Nev.  360. 

New  Youk.  Burr  «.  Beera,  24  N.  Y. 
178,  80  Am.  Dec.  327;  Ricard  v.  San- 
derson, 41  N.  Y.  179;  Thorp  p.  Keokuk 
Coal  Co.,  48  N.  Y.  253;  CampbeU  e. 
Smith,  71  N.-  Y.  26,  27  Am.  Rep.  5; 
Parkinson  v.  Shennan,  74  N.  Y.  88,  30 
Am.  Rep.  268;  Thayer  v.  Maish,  75 
N.  Y.  340;  Ayera  v.  Diion,  78  N.  Y. 
318,  323;  Judeon  v.  Dada,  79  N.  Y. 
373;  Hand  i>.  Kemiedy,  83  N.  Y.  149; 
Root  0.  Wright,  84  N.  Y.  72;  Gifford  v. 
Coni^n,  117  N.  Y.  257,  22  N.  E.  766, 
6  L.  R.  A.  610,  16  Am.  St.  Rep.  608; 
New  York  L.  I.  Co.  t..  Aitkin,  125  N.  Y. 
660,  2fl  N.  £.  732;  Wager  v.  Link,  134 
N.  Y.  122, 31  N.  E.  213, 150  N.  Y.  6*9, 
44  N.  E.  1103;  Blaos  v.  Tetty,  166  N.  Y. 
122,  50  N.  E.  953;  Hyde  v.  Miller,  168 
N.Y.5g0,60N.  E.  1113.  Comparethe 
early  New  York  decisions  cited  irifno, 
G384. 

North  Cabouna.  Springi  e.  Cole, 
171N.C.418,88S.E.721. 

NoBTH  Dakota.  See  Mock«  v. 
Booker,  4  N.  D.  543,  62  N.  W.  607. 

Ohio.  Thompson  v.  Thompeon,  4 
Ohio  St.  333,  363;  Brewer  o.  Maurer, 
38  Ohio  St.  543,  43  Am.  Rep.  436; 
Society  of  Friends  v.  Haines,  47  Ohio 
St.  423,  25  N.  E.  119;  Pendery  p. 
Allen,  60  Ohio  St.  121,  33  N.  E.  716, 19 
L.  R.  A.  367. 

Orxoon.  T^dle  o.  Hughes,  40 
Or.  1, 66  Pac.  1068;  Knighton  f .  Cham- 
berUn,  84  Oreg.  163,  164  Pac.  703. 


Mooie  e.  StovaH,  2 
Lea,  643;  Menimon  v.  Paricey,  136 
Tenn.  646,  191  S.  W.  327. 

Texas.  MeCown  n.  Sdirimitf,  21 
Tex.  22,  73  Am.  Deo.  221;  HufTnUD  v. 
Weatan  Mortgage  Co.,  13  Tex.  Civ. 
App.  169,  36  S.  W.  306. 

Utah.  Clark  v.  Fisk,  9  Utah,  94, 
33  Pac.  248;  Thompson  ir.  Cheesonan, 
16  Utah,  43,  48  Pac.  477;  McKay  p. 
Ward.  20  Utah,  149,  57  Pac  1024.  46 
L.  R.  A.  623. 

VmoiNiA.  Caaadman's  Adm.  v. 
Gordon,  118  Va.  553,  88  a  E.  68. 

WAamNOTON.  Ordway  v.  Downey, 
18  Waah.  412,  51  Pac.  1047,  52  Pac. 
228,  63  Am.  St.  Rep.  892;  Ver  Planck 
■>.  Lee,  19  Wash.  492,  53  I^o.  724; 
Fraaey  o.  Caaey,  96  Wash.  422,  165 
Pac.  101. 

WiacoMBiK.  Bishop  p.  Dou^aaa, 
26  Wia.  696;  KoUock  d.  Parcher,  62 
Wis.  393,  9  N.  W.  67;  Pahneter  ir. 
Carey,  63  Wia.  426,  21  N.  W.  793,  23 
N.  W.  586;  Enog  e>.  Sanger,  96  Wia.  150, 
70  N.  W.  1069,  37  L.  R.  A.  S62,  65 
Am.  St.  Rep.  38;  Morgan  v.  South 
MUwsukee  Co.,  97  Wia.  275,  72  N.  W. 
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cause  the  subject  of  mortgages  fell  within  the  scope  of  equity 
jurisdiction,  the  attempt  was  early  made  by  mortgagees  to 
sue  in  equity  those  who  had  assumed  an  obligation  to  pay  the 
mortgage,  while  no  such  attempt  was  made  with  other  debts. 
The  earlier  cases  were  in  New  York,  and  the  result  of  them  is 
thus  summarized  in  a  later  decision  which  first  extended  the 
mortgf^^'s  ri^t  to  a  ^rect  action  at  law. 

"If  the  plaintiff  had  sought  to  foreclose  the  mortgages  in 
question  and  to  charge  the  defendant  with  the '  deficiency 
which  might  remain  after  applying  the  proceeds  of  the  sale, 
and  had  made  both  the  mcotgagor  and  the  present  defenduit 
parties,  the  authorities  would  be  abundant  to  sustun  the 
action  in  both  aspects.  "^ 

The  earlier  New  York  doctrine  has  had  considerable  follow- 
ing in  other  jurisdictions.  Alabama,^'  California,''  Connecti- 
cut," Indiana,**  Maryland,**  Michigan,"  New  Jersey,*^  North 


872;  StUes  v.  Tbompaon,  S6  Wk.  329, 
73  N.  W.  774. 

»  Burr  5.  Been,  24  N.  Y.  178,  per 
Denio,  J.,  dting  Curtis  f,  Tyler,  0 
Paige,  432;  Heiaey  v.  Reed,  9  Paige, 
446;  March  v.  Pike,  10  Auge,  596; 
King  V.  Whitdy,  10  Paige,  466;  Blyer 
V.  Monholland,  2  Saadf.  Ch.  478;  Vail 
p.  Foster,  4  N.  Y.  312;  Trotter  ir. 
HughM,  12  N.  Y.  74,  62  Am.  Deo.  137; 
Bdmont  t>.  Coman,  22  N.  Y.  438,  78 
Am.  Deo.  213.  See  alao  Wager  t>. 
link,  160  N.  Y.  649,  44  N.  E. 
1103. 

•1  Young  V.  Hawkins,  74  Alft. 
370. 

»Villiams  v.  Noftiger,  103  Cai. 
438,  37  P&o.  411;  Alvtod  o.  Spring 
Valley  Oold  Co.,  106  Oal.  fi47,  40  Pac. 
27;  Tulare  County  Bank  v.  Madden, 
100  Cal.  312,  41  Rtc.  1092;  Ht^kins 
V.  Wania-,  109  Cal.  133,  41  Pao.  868. 
In  CUifonua  by  statute  an  independ- 
ent action  cannot  be  maintained  even 
against  the  mortgagor  on  a  debt  se- 
cured by  mortgage.  Code  Civ.  Proe., 
S  720.    The  mortgaged  property  must 


fiist  be  exhausted.  Stockton  SaTinga 
&  Loan  8oc.  c  Hanold,  127  Cal.  612, 
617,  60  Pac.  165. 

*•  Baaaett  v.  Bradley,  48  Conn.  224. 
See  also  Gen.  Stat.,  £983;  M<»gaQ 
p.  Randolph-Clowes  Co.,  73  Conn. 
396,  398,  47  AU.  668,  61  L.  R.  A. 
653. 

^See  early  Indiana  oaaes  oit«d, 
tupra,  {3SI,  n.  27. 

"George  v.  Andrews,  60  Md.  26, 
45  Am.  Rep.  706;  Chilton  v.  Brooks,  72 
Md.  554,  20  AU.  125;  Stokee  v.  Det- 
rick,  75  Md.  256,  23  Atl.  846. 

"Crawford  v.  Edwards,  33  Mich. 
364;  Miller  v.  Thinapeon,  34  Mich. 
10. 

"Klapworth  c.  Drenler,  13  N.  J. 
Eq.  62,  78  Am.  Deo.  69;  Pniden  c. 
Williams,  26  N.  J.  Eq.  210;  Crowell 
V.  Currira',  27  N.  J.  Eq.  152;  Crowell  v. 
Hospital,  27  N.  J.  Eq.  650;  Wise  o. 
Fuller,  29  N.  J.  Eq.  267;  Green  v, 
Stone,  64  N.  J.  Eq.  387,  34  Atl.  1090, 
56  Am.  St.  Rep.  577;  Whittaker  v. 
Belvidere  Co.,  55  N.  J.  Eq.  674, 688,  38 
Atl.  289. 


re*  WILIJ8T0N  ON  CONTRACTS  §385 

Carolina,"  North  Dakota/"  Vermont,'"  Vii^iiiia,*'  Waahing- 
ton,**  and  the  United  States  Supreme  Court "  have  adopted  it. 
The  phrase  commonly  used  is  that  the  mortg^ee  is  "sub- 
rogated" to  the  rights  of  the  mortgagor,  who  is  the  promisee. 
Tlie  use  of  the  word  subreption  is  not  wholly  fortunate.  It 
suggests  analogies  which  do  not  exist,  with  the  podtion  of  a 
surety  who  has  paid  the  debt.  In  fact,  the  relief  granted  is 
mere^  the  application  towards  the  payment  of  the  debt  by  a 
court  of  equity  of  the  mortgagor's  property,  counting  of  the 
promise  nmnii^  to  him  from  the  grantee  of  the  mortgaged 
prenusee;  and  whatever  terminology  is  used  there  is  no  doubt 
that  this  is  substantially  the  meaning  of  the  courts  whdch  have 
followed  the  early  New  York  decisions. 

§  366.  Mortgagor  should  be  parQr  to  ttie  suit. 

Even  courts  which  derive  the  right  of  the  mortgagee  to  sue 
the  grantee  from  his  right  to  enforce  the  mortgagor's  ri^ts, 
too  frequently  allow  the  suit  to  be  maintained  without  joinder 
of  the  mortg^or.  The  essential  reason  why  the  ptKoeding 
should  be  in  equity  is  because  the  mortgagor  ou^t  to  be 
joined,  since  it  is  his  property — that  is,  a  iMX)miBe  to  him — of 
which  the  phuntiff  is  seeking  to  avail  himself,  and  that  property 
should  not  be  taken  without  giving  the  owner  his  day  in  court. 
Moreover,  it  is  unf^  to  the  grantee  to  charge  him  at  the  suit 
of  the  mortgagee  unless  at  the  same  time  all  claim  against  him 
on  the  part  of  the  mortgi^r  is  extinguished.  This  cannot  be 
judicially  determined  unless  the  mortgagor  is  joined.** 

"Woodcock  V.  Bodio,  118  N.   C.  "  Frarey  o.  Cawy,  96  Wash.  422, 165 

822,  24  S.  E.  302;  Baber  v.  Hanie,  163  Fac.  104. 

N.  C.  688,  80  8.  E.  57.  «•  Kellw  p.  Ashford,  133  U.  S.  610, 

x  Moore  0.  Booker,  4  N.  Dak.  S43, 62  10  8.  Ct.  494,  33  L.  Ed.  667;  Wil- 

N.  W.  607.  lard  ».  Wood,  135  U.  8.  309,  314,  10 

•>DaTiB  V.  Hulett,  58  Vt.  90,  4  Atl.  S.  a.  831,  34  L.  Ed.  210.    See  alao 

139;  Hodgea  v.  Phdps,  65  Vt.  303,  26  Wintere  v.  Hub  Mining  Co.,  67  Fed. 

Atl.  625;  lAinoille  County  Sav.  &e.  287.    But  in  a  case  arisiiig  under  tbe 

Co.  t>.  Belden,  90  Vt.  536,  98  Atl.  1002.  Ariiona  Code,  which  aaaiinilateB  l^al 

"  WUIard  v.  Womfaam,  76  Va.  392;  and  equitable  procedure,  a  direct  ac- 

Osborne  n.  Cabell,  77  Va.  462;  Fran-  tioB  was  allowed  against  the  grantee  in 

Cisco  0.  Shelton,  85  Va.  779,  8  8.  E.  Johns  v.  Wilaon,  180  U.  S.  440,  21  S. 

789;  Fi^er  v.  White,  94  Va.  236,  26  Ct.  445,  46  L.  Ed.  613. 

8.  E.  573;  EUett  o.  McGhee,  94  Va.  «  InKelleri..  Ashford,  133U.  S.610, 

377,  26  8.  E,  874.  626,   10  8.  Ct.  494,  33  L.  Ed.  667, 
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§  886.  Successive  porcliases  of  mortgaged  property. 

It  frequently  happens  that  several  grantees  successivB 
buy  the  premises  and  assume  ptQ^ment  of  the  mortgage.  It 
rightly  held  that  the  last  grantee  can  be  chained  as  well  as  tl 
immediate  grantee  of  the  mortgagor.  The  same  reasonic 
which  justifies  charing  the  first  grantee  throu^  his  obligatio 
to  the  mortgagee's  debtw  requires  the  application  of  tb 
obligation  of  the  second  grantee  to  the  first  grantee  in  order  t 
satisfy  the  obligation  of  the  latter  to  the  mortgagor,  and  s 
on.'*  Moreover,  all  who  have  assumed  the  mortgt^e  may  b 
chai^^  though  they  have  parted  with  the  premises." 

They  have  made  a  valid  contract  to  pay  the  mortgage,  whicl 
they  cannot  abn^ate  by  selling  the  premises,  though  they  ma; 
get  such  jffotection  as  any  promise  which  their  grantee  ma; 
make  to  assume  the  mortgage  can  give.  As  between  thi 
grantor  and  grantee,  the  latter  becomes  principal  debtor  anc 
the  former  a  surety.  Accordingly,  if  the  mortgagee  gives  tinu 
to  the  grantee,  he  is  generally  held  to  forfeit  all  right  to  aasen 
a  cl^m  ag^nst  the  grantor.*^  A  few  decisions  to  the  contrary 

Babo-  V.  Hanie,  163  N.  C.  588,  8( 
8.  E.  57;  Merrimoii  v.  P&rkey,  136 
Teaa.  64S,  191  S.  W.  327. 

■*  Ingnun  c  Ingram,  71  HI.  App.  497, 
172  lU.  287,  60  N.  E.  198;  Cam^uin  p. 
Tousey,  93  Ind.  561;  Corning  o.  Bur- 
ton, 102  Mich.  86,  96,  62  N.  W.  1040; 
Hyde  v.  Miller,  168  K.  Y.  £90,  60  N.  E. 
1113.  In  PennyslvMiia  by  Act  of 
June  12,  1878,  one  who  has  assumed 
a  mortgage  does  not  continue  liable 
to  the  mortgagee  by  virtue  of  his  as- 
sumption after  he  has  himself  conveyed 
the  land  unless  in  conveying  he  ex- 
pressly assumes  a  continuing  liability. 
Bloan  0.  KUne,  230  Fa.  132,  79  Atl. 


the  oourt  noticed  the  question  and 
dispoeed  of  it  thus:  "Althou^  the 
mortgagor  might  properly  have  been 
made  a  party  to  Hub  bill,  yet  as  no 
objection  was  taken  on  that  ground  at 
the  hearing,  and  the  omission  to  make 
him  a  party  cannot  prejudice  any  in- 
tattftcdbia,  or  any  right  of  eitho' party 
to  thia  suit,  it  ^ords  do  ground  for 
refuaiDg  relid."  See  also  Sdvet  King 
Coalitioa  Minee  Co.  p.  Silvn-  King 
Conaol.  Min.  Co.,  204  Fed.  166,  122 
0.  C.  A.  402;  Miller  v.  HiompKm,  34 
Mich.  tO;  Prtiden  d.  mDiams,  26  N.  J. 
Eq.  210. 

•*  8e^  e.  g.,  flint  v.  Codenano,  64 
Cal.  83,  28  Pac.  62;  Ingram  v.  Ingram, 
71  m.  App.  497,  172  Bl.  387,  50  N.  E. 
196;  Risk  v.  Ht^man,  69  Ind.  137; 
Camahan  v.  Touaey,  93  Ind.  £61; 
Boice  p.  CoSeen,  1S8  la.  705, 138  N.  W. 
897;  Corning  v.  Burton,  102  Mich.  86, 
96,  62  N.  W.  1040;  Gifford  v.  Corri- 
gan,  117  N.  Y.  267,  22  N.  E.  756,  6 
L.  B.  A.  610,  15  Am.  St.  Bep.  508; 


"Herd  v.  Twohy,  133  Cal.  65,  66 
Fac.  139;  Wyatt  v.  Oufrene,  106  111. 
App.  214;  Union  Stove  &  M.  Works  e. 
Caswell,  48  Kan.  689,  29  Pao.  1072,  16 
L.  E.  A.  85;  Oeorge  v.  Andrews,  60 
Md.  26,  45  Am.  Bep.  706;  ChUton  «. 
Brooks,  72  Md.  544,  20  Atl.  125;  Mt.« 
V.  l^xld,  36  Mich.  473;  Dedriooik 
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lay  Btrese  on  the  fact  that  there  is  no  direct  contractual  relation 
between  the  creditor  and  the  grantee  of  the  mortgaged  prenH 
ises  and  that  there  is  a  direct  contractual  relation  between  the 
mortgage  and  his  grantee  which  cannot  be  affected  by  any 
amusement  betweKi  the  mortg^ee  and  the  grantee."  But 
as  it  has  been  truly  sfud:**  "The creditor  need  not  be  aparty 
to  the  contract  which  creates  the  relation  oi  prmcipat  and 
surety  between  his  debtors,  or  betweoi  his  debtor  and  a  third 
person ;  neither  is  the  right  cd  subrogation  dependent  on  {ni  vity 
of  contract  between  the  creditor  and  the  surely."  The  rule 
that  the  givii^  of  time  to  a  principal  debtor  dischargee  a  surely 
depends  in  part  at  least  on  the  inq>airment  thereby  caused  to 
the  surety's  right  by  subrogation  to  sue  the  principal  debtor, 
after  the  surety  has  himself  pud  the  debt.  Therefore,  even  '- 
though  the  grantee  of  the  mortgaged  pronisee  takes  them  sub- 
ject (mly  to  the  mortgage  without  «agiimiTig  the  debt,  an 
extension  of  the  mortgage  discharges  the  mortgagor  to  tiie 
extent  of  the  value  of  the  morf^^aged  property,"*  for  the  mort- 

DaiBleyker,  S6  Mich.  475,  48  N.  W.  Put.  1038,  fi6  L.  R.  A.  £52.  Id  tho 
633;  Ndnon  p.  Brown,  140  Mo.  S80,  Federal  oourto  the  law  establiahed  bf 
41  S.  W.  960,  63  Am.  St.  Rep.  7SS;      State  ocnuta  ia  ly^ilied,  ud  in  Mioord- 


Commoroial  Bank  v.  Wood,  66  Mo. 
App.  214;  Wajman  e.  Jones,  5S  Mo. 
App.  313;  Citizeofl  Bank  v.  Dou^aas, 
178  Mo.  An>.  664,  161  S.  W.  601; 
Memam  ».  Miles,  64  N^.  066,  74 
N.  W.  861, 69  Am.  St.  Rep.  731;  Catvo 
V.  Daviea,  73  N.  Y.  211,  29  Am.  Bep. 
130;  Hyde  v.  Miller,  168  N.  Y.  £90, 
60  N.  E.  1113;  Paine  v.  Joaee,  14  Hun, 
577;  Jester  t>.  Steriing,  25  Hun,  344; 
Fish  V.  Haymrd,  28  Hun,  456;  Met»- 
ger  It.  Nova  Realty  Co.,  160  Am>.  Div. 
394,  145  N.  Y.  S.  649;  Walter  t>.  Nova 
Realty  Co.,  160  App.  Div.  400,  146 
N.  Y.  S.  553;  Dillaway  v.  Feteraon,  11 
S.  IHk.  210,  76  N.  W.  925;  Miller  ir. 
Kennedy,  12  S.  Dak.  478,  81  N.  W. 
906;  Hull  V.  Hayward,  13  S.  Dak.  291, 
83  N.  W.  270;  SchroddM-  e.  Kinney,  16 
Utah,  462, 49  Pae.  894.  See  also  Hod- 
ges V.  Elyton  Co.,  109  Ala.  617,  20 
So.  23;  Home  Natl.  Bank  p.  Water- 
man's Est.,  134  HI.  461,  29  K.  E.  603; 
Hnlvane  e.  Sedgley,  63  Kans.  105,  64 


anoe  with  that  law  the  Sapntaa  Court 
h^  die  surety  diaofaarged  in  Unioa 
life  Ins.  Co.  e.  Hanford,  143  U.  S. 
187,  12  B.  Ct.  437,  36  L.  Ed.  US.  Ses 
also  Johi»  v.  Wilson,  180  U.  8.  440, 
448,  21  a  Ct.  445,  45  L.  Ed.  61S. 
But  when  at  libmy  to  apply  ita  own 
rule  the  court  holds  the  surety  still 
bound.   See  oaacs  in  the  following  note. 

•■  Shqtherd  s.  May,  115  U.  S.  505, 39 
L.  Ed.  456;  Keller  p.  Ashfivd,  133  U.  S. 
610,  625,  33  L.  Ed.  667;  nnion  Ufa 
Ins.  Co.  t>.  Hanford,  143  U.  S.  187, 
190,  12  8.  Ct.  437,  36  L.  Ed.  118; 
Beeman  v.  Mills,  107  HI.  App.  689; 
Corbett  v.  Waterman,  11  la.  86; 
James  v.  Day,  37  la.  164;  Conn.  Mut. 
Ins.  Co.  V.  Mayer,  8  Mo.  App.  IS 
(overruled);  see  also  Ridgley  v. 
Robertson,  67  Mo.  App.  45;  Aldoas 
V.  Hidm,  21  Ont.  95. 

"  TVavers  v.  Dorr,  60  Minn.  173, 178* 
62  N.  W.  269. 

xTVavers  s.  Dorr,  60  Minn.  173.  6» 
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gaged  foop^ly  stands  in  effect  in  the  podtion  of  principal 
debtor.  The  possibility  of  injury  in  euch  a  case  is  clear,  for 
though  the  mortg^or  would  still  have  a  right  to  pay  the  debt 
to  the  mortg^ee,  he  would  not  thereby  acquire  by  right  of 
subn^ation  an  immediate  power  of  foreclosing  the  mortgage, 
since  that  has  been  extended.  If  the  grantee  assumes  the 
mOTtgage  debt,  an  extenMon  of  time  given  by  contract  to  the 
grantee  should  fw  the  same  reason  discharge  the  mortgagor 
to  the  extent  of  the  valiie  of  the  mortgaged  invperty. 

Whether  the  mortg^;or  should  be  freed  from  personal  lia- 
bility beyond  that  amount,  depenib  on  whether  the  mortgagee 
is  to  be  regarded  as  having  a  direct  right  of  his  own  t^ainst  the 
grantee,  to  which  right  the  mortgagor  may  be  subn^ated  or 
whether,  as  is  believed  the  better  though  not  commonly  held 
view,  the  mortgagee's  right  is  merely  derivative, — a  right  to 
^)ply  to  his  claim  an  obligation  running  not  to  hims^  but 
to  his  debtor.  Even  if  the  mortgagee's  r^t  i^funst  the 
grantee  is  held  to  be  direct  no  more  technical  application  of 
the  doctrine  that  givii^  tjme  to  a  principal  debtor  discharges 
the  surety  can  be  found.  No  posdbility  of  injury  to  the 
mortg^or  beyond  the  value  of  ^e  jnoperty  seems  to  exist, 
tor  the  mortgagor  can  sue  his  grantee  for  damages  if  the  latter 
fuls  to  pay  the  mortgage  as  he  agreed.  Moreover,  the  mort- 
gagor if  he  likes,  when  the  debt  is  due,  can  pay  it  himself,  in 
spite  of  the  fact  that  the  creditor  has  made  an  agreement  with 
the  grantee  to  extend  the  debt.  And  if  the  mortgagor  dis- 
charges the  debt  he  would  have  an  action  for  money  paid 
against  "the  grantee,  since  the  payment  was  not  made  officiously 
but  in  discharge  of  his  own  I^al  liability,  which  the  grantee 
had  assumed  but  failed  to  discharge.  The  only  posuble  right 
of  which  the  mortgagor  is  deprived  is  the  right  to  be  sub- 
n^ated  to  the  direct  claim  which  it  is  assumed  that  the 
mortgagee  has  gainst  the  grantee  personally;  and  there  is 

N.  W.  200;  Murray  v.  Marahall,  04  14  Utah,  100,  46  Fao.  766.    But  see 

N.  Y.  611;  Antiadel  v.  WiUiamsoa,  165  amira,  Chilton  «.  Brooks,  72  Md.  561, 

N.y.372,375,59N.£.207;MetigBrf.  20  Atl.  125;  and  the  dedsiona  dted 

NovB  Realty  Co.,  ISO  N.  Y.  App.  D.  above  which  hold  that  the  mortgagor 

3M,  14fi  N.  Y.  S.  540;  Walter  v.  Nova  ia    not    diBchaigad    even    wboe    the 

lUttlty  Co.,  160  N.  Y.  App.  D.  400,  grantee  baa  assumed  payment  of  Vbia 
145  N.  Y.  a  563;  Bunnell  v.  Carter, 
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no  real  injury  to  the  mortga^r  in  failing  to  get  this  sub- 
notion, since  the  right  of  payii^  the  debt  himself  and  suing 
for  money  paid  ia  in  every  respect  a  practical  equivalent.  On 
the  other  hand,  if  the  mortgagee  has  no  direct  contractual 
right  t^funst  the  grantee,  but  only  a  right  against  the  mortr 
gagor,  through  which  the  obhgation  of  the  grantee  to  the 
mortgagor  may  be  reached,  the  absurdity  of  talking  about 
Bubrogation  to  such  a  right  of  the  mortgaigee  is  apparent.  The 
only  right  the  mortgagee  has  is  to  enforce  the  oblation  of 
the  grantee  to  tiie  mortgi^or,  and  no  action  of  the  mortgagee 
can  deprive  the  mortgagor  of  this  right.  He  does  not  need  to 
be  subrc^ted  to  the  right;  he  has  it  without  subrogation.  The 
doelrine  of  giving  time  to  the  principal,  therefore,  should  have 
no  application  beyond  the  value  of  the  mortg^ed  property. 
A  ciirious  »tuation  arises  when  a  mortgagor  transfers  the 
premises  to  one  who,  though  taking  them  subject  to  the  mort- 
gage, doee  not  ^ree  to  pay  it,  and  this  grantee  th^^t^ 
transfers  the  premises  to  another  who  by  the  deed  assumes 
and  agrees  to  pay  the  mortgage.  The  promisee  has  no  interest 
in  the  performance  of  this  promise,  since  he  is  not  peraonally 
liable  for  the  debt,  and  he  is  no  longer  the  owner  of  the  premises. 
It  may  be  thought  that  the  only  intelligent  object  for  requiring 
the  proouse  from  the  grantee  is  a  v.'iBh.  to  benefit  the  mortgagee. 
In  that  view  the  case  woiild  fall  within  the  first  type  of  promises 
for  the  braiefit  of  a  third  person  and  the  mortgagee  would  be 
the  sole  beneficiary.  But  it  is  hard  to  suppose  that  the  promisee 
had  any  such  intention.  The  object  in  fact  of  such  a  stipulation, 
if  its  insertion  is  not  altc^ther  a  mistake,  in  which  case  the 
grantee  would  be  entitled  to  reformation  of  the  deed,  is  doubt- 
lees  to  guard  against  a  supposed  or  possible  liability  on  the 
part  of  the  promisee  which  in  fact  does  not  exist.  The  decidons 
which  generally  deny  the  mortgagee  a  right  to  recover  in  such 
a  case,  therefore,  seem  sound.^* 

"  Ward  V.  De  Oca,  130  Cal.  102,  52  Miim.  103,  40  N.  W.  S26;  Crau  •. 

Pao.  130;  Sherwood  n.  LoweU   (Cal.  Stinde,  68  Mo.  App.  122  (revened); 

AppO,    167  Pac.  554;  Colorado  Sav.  Hicks  o.  Hwnilton,  144  Mo.  495,  46  S. 

Bank  v.  Balee,  101  Kan.  100,  166  Pao.  W.  432,  66  Am.  St.  R«p.  431   (over- 

843;  MorriB  v.  Mix,  4  Kan.  App.  654,  ruled) ;  Harb^rg  v.  Arnold,  78  Mo.  App. 

46  Pac.  58;  Brown  v.  StiUmoo,  43  Minn.  237  (oTerruled) ;  Wise  e.  Fuller,  29  N.  J. 

126,  45  N.  W.  2;  Nelson  ».  Rogera,  47  Eq.  257,  266;  Norwood  ».  De  Hart, 
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§  387.  Assumption  of  mortage  by  second  mor^agee. 

Another  peculiar  Bituation  arises  where  a  mortgagor  makes 
a  second  mortgage  and  the  second  mortg^;ee  i^ees  to  pay  off , 
liie  first  m<Hi;g^;e.  Subsequent^  the  first  m<nrtgagee  endeavors 
to  take  advantage  of  this  promise.  He  is  denied  the  right  and 
justly.  In  the  ordinary  case  where  a  purchaser  assumes  and 
agrees  to  pay  a  mortgage  he  has  received  a  quid  pro  gtio  for  the 
amotmt  of  the  mortgage.  He  owes  the  amount  of  the  mortgage 
to  some  one.  In  the  case  under  consideration,  however,  the 
second  mortgagee  does  not  owe  the  amount  of  the  first  mort- 
gage. He  has  agreed  virtual^  to  lend  the  amount  of  it  to  the 
mortgagor  by  paying  the  first  mortgagee.  A  promise  to  lend 
a  debtor  money,  though  on  technically  good  consideration,  is 
not  one  which  a  court  of  equity  should  ^oroe  for  the  benefit  of 
a  auditor.  Nor  can  breach  of  the  promise  by  the  second  mort- , 
g^^  be  ground  for  substantial  damages.  The  only  conse- 
quence of  the  breach  is  that  the  debtor  continues  liable  to  the 
first  mortgagee  instead  of  to  the  second  mortgagee  for  the 
amount  of  the  first  mortgage.  As  the  rights  of  the  first  mort- 
gagee gainst  the  promisor  cannot  exceed  the  rights  of  the 
promisee  there  is  no  asset  of  value  applicable  to  the  mortgage. 
As  the  court  said  in  the  first  case  that  presented  these  facts,  \ 
"if  the  action  were  allowed,  any  one  who  promised  to  advance  \ 
money  to  another  to  p^  his  debts  would  be  liable  to  an  action 
by  the  creditor."  '* 

30  N.  J.  Eq.  412;  Mount  t>.  Vut  Ness,  Am.  Kep.  467;  Marble  Bank  v.  Meaa> 

33  N.  J.  Eq.  262,  286;  EaJdn  e.  Bhulti,  vey,  101  la.  2S5,  70  N.  W.  198;  Heim  v. 

61  N.  J.  Eq.  166,  47  AU.  274;  King  Vogd,  69  Mo.  S29;  Crone  n.  Stinde, 

V.   Wbit^,   10    Paige,   46S;  Trotter  166  Mo.  262,  66  S.  W.  863;  LleweUyn 

p.  Busies,  12  N.  Y.  74,  62  Am.  Deo.  e.  Butler,  1S6  Mo.  App.  525,  172  B.  W. 

137;  ViooDUUi  v.  Tunw,  69  N.  Y.  413;  Hare  t>.  Murphy,  45  Neb.  809,  64 

280,  2fi  Am.  Rep.  196;  Smith  t>.  Crose,  N.  W.  211,  29  L.  R.  A.  851;  McDonald 

16  Hun,   487;  Young  Men's  Amoc  v.  Fixmetb,  32  N.  Dak.  400,  165  N.  W. 

p.  Croft,  34  Oreg.  106;  Portland  Trust  863,  L.  R.  A.  1916  D.  149;  Brewer  v. 

Co.  D.  Nunn,  34  Or^.  106,  65  Pao.  439,  Mauer,  38  Ohio  St.  543,  43  Am.  Rep. 

7SAin.St.Rep.663;Fryo.Auaman,29  436;  Metriman  v.  Moore,  SO  Pa.  78; 

8.  Dak.  30, 136  N.  W.  708,  39  L.  R.  A.  McKay  e.  Ward,  20  Utah,  149,  57  Pac. 

(N.  S.)  160;  Oeborae  9.  CabfH,  77  Va.  1024,  46  L.  R.  A.  623;  Caasebnan's 

462.  Adm.  !>.  Gordon,  118  Va.  653,  88  S.  E. 

RecOTcry  was  allowed  in  Cobb  v.  58;  Enoe  v.  Sanger,  96  Wis.  ISO,  70 

PUkI,  16  Col.  App.  384,  63  Pm.  Rep.  N.  W.  1069,  37  L.  R.  A.  862. 

626;  Vna  v.  Walkv,  107  lU.  610,  47  '*  Gamsey  ».  Hogers,  47  N.  Y.  233, 
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§  388.  Asanmptlon  of  Uabfllties  of  ontKoing  partner. 

Another  class  of  pronuses  to  satisfy  a  debtor's  liabilify  de- 
.  serves  particular  mention — the  promise  of  an  individual  or  finn 
to  pay  the  liabilities  of  an  outgoing  partner.  It  is  in  this  kind 
of  case  that  tiie  greatest  difficulty  arises  in  determining  whetha" 
there  is  a  novation.  On  principle  it  is  clear  that  to  work  a 
novation  the  jn'omisor  must  make  an  agreement  vith  the  cred- 
itor to  beccmie  directly  liable  to  him  in  consideration  that  the 
creditor  will  acc^t  him  as  debtor  in  place  of  the  original 
debtor.^'  It  is  not  enough,  therefore,  for  the  creditor  to  learn  of 
the  promise  to  the  ori^nal  debtor  and  express  assent  to  that 
arrangement.  Such  assent  does  not  necessarily  include  an 
agreement  to  0.ve  up  the  claim  against  the  ori^nal  debtor. 
Moreover,  the  promisor  must  assent  to  enter  into  a  contractual 
relation  directly  with  the  creditor.  Assuming  that  there  is  no 
novation  the  case  is  indistinguishable  from  any  contract  to 
discharge  a  procusee's  debt  to  a  third  person.  By  a  curious 
freak  the  law  of  New  York  ^*  does  not  allow  the  creditor  a  rem- 
edy on  a  promise  made  to  his  debtor  in  this  class  of  cases.  The 
law  of  Fenusylvania,'*  on  the  other  hand,  though  not  generally 

7  Am.  Rq>.  440.     The  further  dia-  the  case,  it  appearing  that  the  gtKat«e 

tinotion  roggested  by  the  court  that  had  knowledge  ol  the  deed,  he  waa  held 

the  piomiBe  waa  not  made  fur  the  bene-  liable  though  a  bare  trustee.    Gifford 

fit    of    the    mortgagee    amounts    to  p.  Corrigan,  117  N.  Y.  257,  22  N.  E. 

nothing.    It  ia  true,  but  it  is  also  true  756,  6  L.  R.  A.  610. 

in  any  case  where  a  grantee  agrees  to  "  See  MffVn,  {  1808. 

pay  a  mortgage.  "  Merrill  o.  Gnmi,  66  N.  Y.  270; 

The  case  has  been  followed  several  Wheat  v.  Rice,  97  N.  Y.  296;  Sa-vin 

timen,  and  it  haa  been  held  immst«nal  ■>.  McDoonell,  107  N.  Y.  260,  14  N.  E. 

that  the  deed  creating  the  second  mort-  314;  Comer  p.  Mackey,  147  N.  Y.  S74, 

gage  is  on  it«  face  absolute.    Pardee  v.  42  N.  E.  29;  Edtok  s.  Greoi,  38  Hon, 

Treat,  82  N.  Y.  385;  Roe  p.  Barlrar,  Sa  202.     But  see  Glaflin  ■*.  Oatrom,  64 

N.  Y.  431;  Root  v.  Wright,  84  N.  Y.  72;  N.  Y.  581 ;  Arnold  v.  Nidbola,  64  N.  Y. 

Cole  V.  Cole,  110  N.  Y.  630,  17  N.  E.  117;  Haonigan  p.  Allen,  127  N.  Y.  63* 

682;  Smith  o.  Croea,  16  Hun,  487.    See  27  N.  E.  402,  oompore  Lyon  ".  aocb- 

alao  ScLvinga  Bank  o.  Thornton,  112  «y,  86  N.  Y.  S.  246, 43  N.  Y.  Misc.  67. 

Calif.    255,    44    Pac.    466;    Boyd   v.  "  Townaend  v.  Long,  77  Pa.  143,  18 

Winte  (Okl.),  164  Pac.  '^1.  Am.  Rep.  433;  White  v.  Thidena,  106 

A  similar  tninciple  was  api^ied  in  Pa.  173;  Adama  p.  Kuehn,  119  Pa.  76, 

favor  of  a  grantee  ia  wboee  name  aa  86,  13  AU.  184;  Dalp  p.  Brewing  Co., 

trustee  a  deed  with  a  clauae  of  aeeump-  123  Pa.  42,  15  AU.  871;'Sarg«it  •. 

tioD  bad  been  tafccm  without  his  know]-  Johns,   206   Pa.   3S6,    65   Atl.    1051. 

edge.    Gifford  p.  Corrigan,  lOS  N.  Y.  But  it  is  essential  under  the  Pennsyl- 

223, 11  N.  E.  498.    Li  a  seMXtd  trial  of  vania  law  that  propesty  ■h'^  lu^ve 
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adoptmg  the  doctrine  of  Lawrence  v.  Fox,"  makee  an  except 
here  in  favor  of  the  creditor.  In  fact,  there  is  no  reason 
diacnniiiiating  in  this  class  of  cases  for  or  against  the  credit 
and  so  the  matter  is  generally  treated."  Questions  of  sure 
ship  may  arise,  analogous  to  those  in  mortgage  cases  wh 
the  party  wwnmiTig  the  debt  is  r^arded  as  the  princi] 
debtor." 

§  389.  lUght  of  holdar  of  check  against  bank. 

On  the  same  priuc^le  the  holder  of  a  check  has  sometin 
been  given  a  right  ^;^nst  the  bank  on  which  the  check  w 
drawn."*   The  common  argument  in  favor  of  such  a  right 
that  a  check  is  an  equitable  assignment  of  part  of  the  fund 
the  bank."    If  it  be  granted  that  this  is  unsound,  that  a  che 
is  in  its  nature  a  general  order  to  pay  its  amount  not  an  assig 
ment  of  a  part  of  a  particular  deposit,  the  further  arguma 
remains  that  the  bank  has  promised  its  depositor  to  pay  ti 
latter's  checks  and  that  the  holder  of  a  check  may  sue  upon  tb 
promise.    It  may  be  urged  that  the  bank  in  effect  promises  ' 
pay  such  debtors  of  the  depositor  as  the  latter  indicates,  upc 
presentation  of  a  check  in  proper  form.    No  distinction  can  I  : 
made  because  the  creditor  to  be  paid  is  indefinite  at  the  tin  i 
the  pronuse  was  made.    Such  is  the  fact  in  manycases  ( 
pronuses  to  discharge  debts,  and  it  is  rightly  regarded  as  in 


bem  tnuiafeiTed  whui  the  ptasniBe 
IB  made.  Campbell  e.  Looook,  40 
Pft.  US;  ItobertBon  v.  Reed,  47  P&.  116; 
ToirenB  v.  Campbdl,  74  Pa.  470; 
Swoener  e.  Houetoa,  243  Pa.  642,  90 
Atl.  347,  L.  R.  A.  1615  A.  779. 

wao  N.  Y.  268. 

""  Bee,  e.  g.,  allowing  the  action,  Fieit 
t>.  First  Nat.  Bank,  167  Fed.  87,  81 
G.  C.  A.  602;  Leffler  Co.  n.  lAne,  146 
Go.  741,  92  S.  E.  214;  Masfield  v. 
SchwarU,  43  Miim.  221,  46  N.  W.  429; 
Loveioy  tr.  Howe,  56  Minn.  353,  67 
N.  W.  St;  EUis  v.  Harrison,  104  Mo. 
270,  19  S.  W.  19S;  Sbamp  o.  Meyer, 
20  Neb.  223,  29  N.  W.  379;  Mem- 
man  B.  Social  M[g.  Co.,  12  R.  I.  175; 
^)ann  v.  Cocfann,  63  Tex.  240;  denying 
tbe    action,    Moigan    v.    Randolphs 


Cloww  Co.,  73  Conn.  306,  47  At 
658,  61  L.  R.  A.  663;  Ayraa  v.  GaUuj 
44  Mich.  13,  6  N.  W.  1072. 

nOokeley  v.  PasheUer,  4  01.  ft  I 
207;  Sheppard  v.  Bridges,  137  Gi 
616,  74  B.  E.  245.  See  also  w/H 
S12S8. 

"»  HaniMm  p.  Wright,  100  Ind.  6K  , 
633;  Hawley  c  Exchange  Bank,  97  la 
1S7,  66  N.  W.  152;  Harrison  e.  Simp 
son,  17  Kan.  508;  Chanute  Bank  ■ 
CroweU,  6  Kmi.  App.  633,  61  Pac.  676 ; 
Fcmner  i>.  Smith,  31  Neb.  107,  47  M.  W 
632,  11  L.  R.  A.  528,  28  Am.  St.  R«p 
610.  Conf.  MttM  Nat.  Bank  t>.  Fourtli 
Nat.  Bank,  46  N.  Y.  82,  7  Am.  Rep. 
314.  See  also  i^ra,  {{  426.  1200,  ocl 
fin. 
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material;  *"  but  the  transactioD  when  carefully  considered  seems 
to  indicate  an  intent  to  make  the  bank  an  agent  of  the  depositor, 
rather  than  an  independent  contractor  even  after  a  check  is 
drawn.  Thus  the  bank  pays  the  first  check  presented,  not  the 
first  check  drawn,  without  inquiry  whether  more  checks  have 
been  drawn  than  the  balance  available  to  meet  them.  The 
bank  also  obeys  the  order  of  its  depositor  to  stop  payment  <^ 
a  cheek.*' 

§  390.  Rights  of  the  promisee. 

It  is  when  the  rights  of  the  promiaee  are  considered  that  the 
difficulties  in  the  American  law  become  apparent.  It  seems  ob- 
viously unfair  to  subject  the  prranisor  to  suits  both  by  the  cred- 
itor and  the  promisee,  and  on  the  other  hand  the  doctrine  that 
a  promisee  in  a  contract  made  upon  good  consideration  fur- 
nished by  him  cannot  sue  upon  it  is  hard  to  reconcile  with  prin- 
ciple. In  cases  where  the  third  person  is  the  sole  beneficiary 
the  injury  to  the  promisee  in  depriving  him  of  a  ri^t  of  action 
is  purely  technical,  because  breach  of  the  promise  causes  him 
no  pecuniary  damage ;  but  in  the  case  of  a  pronuse  to  pay  a  debt 
the  promisee  is  vitally  interested  in  the  perf ormaooe  <^  the  prom- 
ise. The  results  reached  by  the  courts  are  various.  In  Ala- 
bama, in  a  case  of  the  latter  type,  the  court  said:  "The  prom- 
ise enured  to  the  benefit  of  the  creditors  and  prima  fade  they 
alone  can  claim  payment  or  sue  for  the  breach  of  the  agree- 

">  Tbomas  Mfg.  Co.  v.  Frether,  65  Leu  o.  Chioago,  etc.,  Ry.  Cki.,  Ill  Wia. 

Ark.  27,  44  S.  W.  218;  Morgan  d.  198,  86  N.  W.  607.    Maay  otbea  deo- 

Orennan  Co.,  37  Cal.  534;  Whitney  eions  might  be  added.    Dow  tr.  Clark, 

t>.  AmoicaQ  Ins.  Co.,  127  Cal.  464,  59  7  Gray,  lois,  decided  whx^  the  Maaaa- 

Pac.  897;  WilliamBon  Stewart  Co.  v.  chusetts  court  was  diqKwed  to  restrict 

Seaman,  29  HI.  App.  68;  Brenaer  v.  the  creditor's  right  of  action,  seems  to 

lAitb,  28  Kan.  581;  Ballard  ir.  Home  be   the  only  contrary  decisian.     In 

Nat.  Bonk,  01  Kan.  91,  136  Pac.  936;  Gunn  i>.  McAlpine,  12S  Minn.  343,  147 

Saylora  v.  State  Bank,  99  Kan.  515,  N.  W.  Ill,  where  tha«  was  a  partial 

163  Fac.  454;  Bdl  «.  Mendenhall,  71  failure  of  considra^tion  the  court  held 

Minn.  331,  73  N.  W.  1086;  Gaffaey  o.  that  from  each  creditor's  claim  thm 

Sederbei^,  114  Minn.  319,  131  N.  W.  should  be  deducted  the  »me  propot^ 


333;  State  v.  St.  Louis  &  S.  F.  Ry.  Co.,  tion  that  the  portion  of  the  o 

I26Mo.  696,  615,28  S.W.  1074;  Glen-  tion  which  failed  bore  to  the  toUl 

ooe  Lime  Co.  e.  Wind,  86  Mo.  App.  163 ;  agreed  condderaUon. 

Johannes  v.  Hieniz  Ins.  Co.,  66  Wis.  "  See  nipro,  {  3S0. 
50,  56, 37  N.  W.  414,  57  Am.  R^.  249; 
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ment,"  "'  and  in  Maine,  it  was  said  in  an  early  case,  "the  prom- 
isee can  recover  only  nominal  damages  since  the  defendant 
may  be  liable  to  the  beneficiary,"  "  but  this  case  has  been  over- 
ruled.**  In  Nebraska  the  consignor  cannot  sue  on  a  bill  of 
lading,  though  the  contract  is  wil^  him,  in  the  absence  of  proof 
that  he  was  the  owner  of  the  goods,  that  he  was  liable  for  their 
loss,  or  that  he  had  sustained  special  damage."  In  Nevada, 
also,  it  was  held  that  a  promisee  without  pecuniary  interest  in 
the  performance  of  a  promise  could  not  sue  upon  it.**  In  Rhode 
Island  tiie  rule  is  the  same.*^  In  New  York  if  the  third  person 
can  sue,  it  seems  the  promisee  cannot.  A  more  complete  somer- 
sault than  the  New  York  court  has  made  on  this  subject  when 
dealing  with  mortgages  cannot  be  imagined.  In  the  days  before 
I^wrence  v.  Fox"  was  decided  it  had  been  held  that  tiie  mort- 
g^ee,  though  not  entitled  to  sue  directly  a  grantee  who  had 
assumed  tiie  mortgage,  might  be  "subrogated"  to  the  right 
of  the  mortgagor — tiie  promisee.  Now  the  court  holds  that 
the  promisee  cannot  sue,  but  upon  paying  the  mortgage  debt 
he  is  entitled  to  be  subrogated  to  the  ri^t  of  the  mcnrtgagee 
to  sue  upon  this  promise.^    Ohio  has  reached  the  same  con- 

"  Dinuoiok  o.  Segiater,  92  Ala.  468,  R.  I.  134,  42  AU.  SU,  44  L.  R.  A. 

4eO,  9  So.  70;  North  Alabama  Develop-  273. 

meot  Co.  t>.  Short,  101  Ala.  333,  13  "SO  N.  Y.  268. 

So.  385.  ••  MOIer  v.  Winotkell,  70  N.  Y.  437, 

"Burbank  v.  Gould,   15  Me.  118.  439;  Ayeref.  Dkon,  78N.  Y.318.    For 

H  Baldwin  n.  Emeiy,  89  Me.  496,  36  the  earlier  New  York  deciaioiia,  see 

Atl.  994.    In  Martin  v.  ^tna  Ins.  Co.,  avpra.    In  Claflin  n.  Ostrom,  64  N.  Y. 

73  Me.  25,  28,  it  was  held  in  a  case  of  581,  584,  it  was  held  that  the  promi- 

the  BcJe  beneficiary  type  that  the  prom-  see  or  bis  assignee  might  sue  upon  a 

iaee  might  sue  as  trustee  for  the  bene-  promise  to  assume  the  debts  of  a  firm, 

ficiary.  and  in  Ward  v.  Cowdrey,  51  Hun,  641, 

»  Union  I^ofio  Ry.  Co.  c  Metcalf,  5  N.  Y.  S.  2S2,  aSd.  119  N.  Y.  614,  23 

G0Neb.4S2,69N.W.961.  See,<»nlni,  N.  E.  1143,  it  was  held  that  a  promisee 

Snider  tr.  Adams  Express  Co.,  77  Mo.  mi^t  sue  in  the  absence  of  proof  that 

S23,  whwe  coKOgnor  was  allowed  to  the  tMrd  person  knew  of  or  acquiesced 

noover  as  trustee  for  consignee.    See  in  the  arrangement.    The  beneficiary 

4  Elliott  on  Railroads,  { 1692.  in  these  cases  could  not  have  sued. 

**  Ferrb  v.  Carson  Water  Co.,   16  A  grantor  who  had  paid  the  debt  was 

Nev.  44,  40  Am.  Rep.  485.    It  is  to  be  held  not  entitled  to  sue  on  the  promise 

obeerved  that  the  promisee  has  a  very  as  the  land  was  the  principal  debtor 

marked  pecuniary  interest  in  a  promise  in  Keller  v.  Lee,  66  N.  Y.  App.  Div. 

to  discha^e  hie  debts.  1S4,  72  N.  V.  S.  948. 

"Adams  ir.  Union  R.  R.  Co.,  21 
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elusion  **  thou^  it  is  in  conflict  with  an  earlier  Ohio  decifdon 
which  was  not  cited.*^ 

§  391.  Ground  for  dei^ing  recovBiy  by  the  promisee. 

The  idea  behind  the  cases  which  deny  the  promisee  a  rij^t 
of  action  is  that  by  the  assent  of  the  third  person  a  novation  is 
created;  **  but  as  has  been  already  shown,  a  contract  with  a 
debtor  to  pay  his  debt,  even  though  the  creditor  assents,  does 
not  amount  to  a  novation. 


I  S92.  Recoveiy  by  the  promisee  genetally  allowed. 

Whatever  the  hardship  upon  the  promisor  may  be  in  being 
liable  to  two  persons  when  he  promised  but  one,  most  courts 
have  foimd  it  the  simpler  alternative,  a  recovery  by  either 
party  being  a  bar  to  an  action  by  the  other.**    In  mortgage 


••  Poe  V.  Dixon,  60  Ohio  St.  124,  71 
Am.  St.  Rep.  713,  54  N.  E.  86.  Cf. 
Blood  V.  Crew  Levick  Co.,  171  Pa. 
328,  337,  33  AU.  344.  The  oourt  there 
said:  "Ab  to  the  amount  still  due  and 
unpaid  on  the  mortgages  .  .  .  the 
plaintiff  cannot  recover  to  her  own  use 
until  she  has  been  oompelled  to  make 
payment  lUtd  then  only  to  the  extent 
of  payments  actuidly  mode.  An  action 
might  be  maintained  by  the  holder  of 
the  mortgage  in  the  name  <rf  the  cov- 
enantee for  his  use  upon  the  express 
ooveoant  to  pay  oontained  in  the  deed ; 
and  I  see  no  reason  why  on  aotion 
might  not  be  brought  by  a  oovenantee 
to  recover  damages  sustained  by  reason 
of  the  brea4±." 

*'  Wilson  D.  Stilwell,  6  Ohio  St.  467, 
75  Am.  Dec.  477.  A  retiring  partner, 
who  bad  receiyed  a  promise  from  the 
remaining  partner  that  the  latter  wot^d 
pay  the  firm  debts  was  held  entitled 
to  sue  upon  the  promise  without  hav- 
ing Gist  paid  the  debts  himself. 

"See  also  Brewer  f.  Dyer,  7  Cuah. 
337,  341.  The  promisee  "might  like- 
wise have  a  remedy  on  the  (xmtract 
in  case  the  plaintiff  sixiuld  not  deot 
to  adopt  it." 


"  Union  Mut.  L.  I.  Co.  t.  Hanford, 
143  U.  S.  187,  12  S.  Ct.  437,  36 
L.  Ed.  118;  8te«ie  v.  A^eswofth,  IS 
Conn.  244,  252;  Tinkler  p.  Swaynie,  71 
Ind.  562;  Rodenbai^er  o.  Btamblett, 
78  Ind.  213;  Fostcc  ■>.  Marsh,  2S  la. 
300;  Smith  r.  Smith,  5  Bush,  fU25,  632; 
Baldwin  v.  Emeiy,  89  Me.  496,  36 
Atl.  994;  Rogers  v.  Goendl,  51  Ho. 
466,  469;  Snider  v.  Adama  Expreea 
Co.,  77  Mo.  623;  Beardslee  t>.  Morgner, 
4  Mo.  App.  139,  143;  Me^o'  v.  Stew- 
art, 6  Mo.  App.  498,  SOO;  Weinr^ch  v. 
Weinreich,  18  Mo.  App.  364,  373; 
Anthony  v.  Geman  Am.  Ins.  Co.,  48 
Mo.  App.  65;  American  Nat.  Bank  *. 
Klock,  68  Mo.  App.  336;  Ounndl  *. 
Emerson,  73  Mo.  App.  291  (iW- 
Bethany  ».  Howard,  149  Mo.  GOt,  61 
S.  W.  94);  Strong  v.  Kamm,  13  Ong. 
172,  9  Poc.  331;  Edmundson  t>.  Penny, 
I  Barr,  334,  44  Am.  Dec.  137;  HirfPa 
Appeal,  24  Pa.  200;  Blood  v.  Crew 
Levick  Co.,  171  Pa.  328;  Snyder  ■>. 
Summers,  1  Lea,  534;  Callenda  «. 
Edmison,  8  S.  Dak.  81,  65  N.  W.  426; 
Hull  ».  Hayward,  13  S.  Dak.  291,  83 
N.  W.  270;  Jones  v.  'nmmas,  21 
Gratt.  06.    See  also  authorities  in  next 


§  392       CONTRACTS  FOR  THE  BSNEFIT  OF  THIRD  PERSONS  735 

cases  especially  the  promisor  may  titaa  find  himself  in  a  difficult 
position  between  the  mortgagee  and  the  promisee,  the  grantor 
of  the  premises.  If  the  proniisor  fails  to  keep  his  promise  to 
pay  the  debt,  he  is  Uable  to  the  promisee  to  the  fuU  amount  of 
the  debt;  **  and  imlees  the  promise  can  bear  the  construction 
of  a  promise  to  indemoify  agiunst  loss,  this  seems  sound.  But 
the  recovery  c^  the  promisee  cannot  affect  the  mra>tgagee'B 
n^ts  against  the  property,  and  if  he  forecloses  the  mortgage, 
tiie  promisor  loses  the  property  though  he  has  already  paid  the 
debt.  The  proper  relief  for  the  promisor  is  an  application  to 
equity  when  he  is  sued  by  the  promisee,  for  an  injunction 
against  the  action  on  terms  of  paj^ment  of  the  debt  to  the 
mortgagee.  Equity  should  grant  such  an  injunction,  for  it  does 
not  injure  the  promisee,  mnce  the  terms  imposed  amount  to  a 
decree  of  specific  p^onuance  <tf  the  promise.*'  It  seems  also 
that  if  the  mtotgage  has  heea  foreclosed  and  the  mortgagee 
thereby  paid  and  the  promisee  freed  from  liability  as  mortgagor, 
the  promisor  should  be  entitled  to  an  injunction  against  the 
collection  of  any  judgment  of  the  promisee  ag^nst  him,  or  if 
a  judgment  has  already  been  collected,  to  an  action  on  prin- 
ciples of  quam-eontract  to  recover  back  the  amount  collected 
kss  coste  and  any  payment  or  remaining  liability  of  the  prom- 
isee to  the  mortgagee. 

**  Meyer  v.  Hartman,  72  El.  442;  Mobb.  129.    But  if  the  mortfsngBO  haa 

Stout  V.  Folgw,  34  la.  71,  II  Am.  Rep.  been  paid  from  sale  of  the  land  the 

138;  Furnas  p.  Durgin,  119  Mass.  600,  promisee   can  leoorer  only  nomioal 

20  Am.  Rep.  341;  Looke  n.  Homer,  131  damages.    Muhlig  v.  Fiske,  131  Mass. 

Mass.  as,  41  Am.  Rep.  199;  Walton  110;  Williams  v.   Fowle,    132   Mass. 

o.  Rug^ea,  180  Mass.  24,  61  N.  E.  386.     See  also  Wilson  i>.  Bryant,  134 

267;  Btrohauer  t>.  Volts,  42  Mich.  444,  Man.  291. 

4  N.  W.  161;  Dorrington  v.  Minnick,  IS  •*  Compare  Ford  p.  Hnney,  36  Qa. 

Neb.  397,  19  N.  W.  456;  Rawaon  s.  268.    In  that  case  &e  mortgagee  sued 

Copland,  2  Sandf.  Oh.  261;  Recort  the  mortgagor.    The  totter  having  sc^d 

0.  TTigpn^,  48  If.  Y.  632;  Sage  d.  Trua-  the  pretniaea  to  a  third  party,  who  had 

low,  88  N.  Y.  240;  Wilson  «.  Stilwell,  agreed  to  pay  the  mortga^to,  brought  a 

9  Oiiio  St.  467,  15  Am.  Dec.  477;  Cal-  bill  in  equity  joining  both  the  iiHMt- 

kndo'  t>.  Edmison,  8  S.  Dak.  81,  65  ffigee  and  the  purohaser,  iwaying  that 

N.  W.  426.    See  also  tnJVo,  £1^8.  the  latter  be  oompelled  to  pay  the  debt. 

But  see  Faulkner  d.  McHenry,  236  Pa.  The  bill  was  suatained.    See  also  Wit 

298,  S3  Atl.  827.    And  it  makes  no  dif-  son  0.  Stilwed,  9  Ohio  St.  467,  16  Am. 

ferenoe  that  the  promisor  has  sokl  Dec.  477. 
the  land  again.     Reed  v.  Paul,   131 
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§  393.  Creditor's  right  to  sue  both  debtor  and  new  proinisor. 

Diversity  of  opinion  likewise  prevails  in  regard  to  the  rig^t 
of  a  creditor  whose  debtor  has  received  a  promise  to  pay  tiie 
debt,  to  sue  both  the  new  promisor  and  the  original  debtor. 
Courts  which  hold  that  the  original  contract  is  in  effect  an 
offer  of  novation  to  the  creditor  naturally  hold  that  if  the 
creditor  accepts  the  promisor  as  his  debtor  he  releases  the 
original  debtor,  and  on  the  other  hand  if  he  elects  to  sue  the 
origioal  debtor  he  thereby  rejects  the  proffered  novation  and 
cannot  afterwards  sue  the  new  promisor.**  The  more  common 
doctrine,  however,  allows  the  creditor  a  right  against  botii  the 
original  debtor  and  the  new  promisor.^    And  in  some  States 


•■Henry  t>.  Murphy,  M  Ala.  246; 
HaU  B.  Alford,  20  Ky.  L.  Bep.  14S2, 
49  S.  W.  Rep.  444;  Floyd  v.  Ort,  20 
Kan.  162;  Spring  v.  Benbm,  41  Kam. 
758,  21  Pac.  800  (compare  Kansas  Pac. 
Ry.  Co.  V.  Hopkins,  18  Kaa.  494,  499, 
and  Piano  Mfg.  Co.  v.  Burowb,  40 
Ean.  361,  19  Pao.  809.  In  the  latter 
case  the  court  said  that  "do  one  has 
the  right  to  take  the  objection  that 
the  old  debt  is  not  extjnguished,  but 
the  old  debtor,  and  probably  even  he 
would  not  have  such  ri^t"};  Bohttuan 
t>.  Pope,  42  Me.  93;  Brewer  d.  Dyer,  7 
Cuah.  337;  Warrea  v.  Batchelder,  16 
N.  H.  580;  Wood  v.  Moriarty,  15  R.  I. 
618,  622,  9  Atl.  427;  Phenix  Iron  Foun- 
dry B.  Locikwood,  21  R.  I.  556,  46  Atl. 
648.  See  alao  Steinfeld  v.  Wing  Wong, 
14  Aril.  336,  128  Pac.  354;  Blake  ii. 
Atlantic  Nat.  Bank,  33  R.  I.  464,  82 
AU.  226,  39  L.  R.  A.  (N.  S.)  874; 
Mcllvaoe  b.  Big  Stdny  Lumber  Co.. 
105  Va.  613,  64  8.  E.  473;  King 
w.  Soott,  76  W.  Va.  58,  84  S.  E. 
964. 

In  no  case,  however,  has  a  court  held 
that  a  mortgagee  by  seeking  to  Tecover 
a^inst  one  who  had  assumed  a  mort- 
gage released  the  mortgagor;  and  in 
Rouse  c.  Bartholomew,  51  Kan.  42S, 
32  Pac.  1088,  the  KanBaa  court  held 
the  mortgagor  waa  not  released  though 
the  decision  is  inconsistent  in  princi- 


ple with  the  previous  decisions  of  the 
court  as  to  other  debts. 

In  Young  e>.  Hawkins,  74  Ala.  370, 
it  was  held  that  recovering  judgment 
against  the  original  debtor  in  igncHanee 
that  a  new  promisor  hod  agreed  to 
pay  the  debt  did  not  bar  a  subeequoit 
recovery  against  the  latter.  To  make 
a  binding  election  it  was  said  knowledge 
of  the  facts  is  essential. 

"United  States  b.  lUincns  Sur^ 
Co.,  326  Fed.  653,  661,  141  G.  C.  A. 
409;  Steinfeld  ir.  Wmg  Won^  14  Aria. 
336,  128  Pac.  364;  Hopkins  b.  Warner, 
109  Cal.  133,  41  Pac.  868;  South  Side 
Planing  Mill  Assoc,  ir.  Cutler  Co.,  64 
Ind.  560;  Davis  v.  Hardy,  76  Ind.  272; 
Rodenbajger  v.  Bromblett,  78  lad.  213; 
Stanton  v.  Kendrick,  136  Ind.  382,  389, 
36  N.  E.  19;  Rothermel  e.  BeU  &  Zot- 
ler  Co.,  79  tU.  App.  667;  Wickham  p. 
Hyde  Fork  Assoc.,  80  lU.  Aiq>.  S23; 
Rouse  D.  Bartholomew,  61  Kan.  425, 
32  Pac.  1008;  Leckie  t>.  Bennett,  160 
Mo.  App.  145,  141  S.  W.  706;  Davis  v. 
Nat.  Bonk  of  Commerce,  45  Neb.  689, 
63  N.  W.  852;  Stepbany  v.  More,  S2 
N.  J.  186,  82  Atl.  731;  Fischer  o.  Hope 
Mut.  Life  Ins.  Co.,  69  N.  Y.  161;  Poe 
V.  Di»)n,  60  Ohio  St.  124, 129,  64  N.  E. 
86,  71  Am.  St.  Rep.  713;  Fddman  v. 
McGuire,  34  Oreg,  309,  313,  55  Pac. 
872;  Hawkins  v.  Western  Nat.  Bonk 
(Tex.    Civ.    App.},    146    8.    W.    722, 
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he  is  allowed  to  join  both  as  def^idants  in  the  same  acti<i 
He  ought  to  be  compelled  to  do  so. 

§  394.  Defenses  good  against  the  promisee  good  against ' 
creditor. 

Another  question  concerns  the  admissibility  of  cert 
defences  by  tiie  promisor.  When  sued  }yy  Hbs  third  person,  i 
pronusor  may  rely  on  facts  showing  that  the  promisee  cot 
not  enforce  the  contract.  Is  the  third  person  barred  becat 
the  promisee  would  be?  It  is  necessary  to  observe  some  d 
tinctions  here.  The  foimdation  of  any  right  the  third  pers 
may  have,  whether  he  is  a  sole  beneficiary  or  a  creditor  of  t 
promisee,  is  the  promisor's  contract.  Unless  there  is  a  vai 
contract  no  rights  can  arise  in  favor  of  any  one.  Moreov< 
the  rights  of  the  third  person,  like  the  rights  of  the  promise 
must  be  limited  by  the  terms  of  the  promise.  If  Uiat  is 
terms  conditional,  no  one  can  acquire  any  rights  mider  it  unle 
the  condition  h^pens.**  Further,  if  there  is  a  contract  val 
at  law,  but  subject  to  some  equitable  defence — as  fraud,'  mi 


Johnsoa  v.  Shuey,  40  Wash.  22,  82 
Fac  123.  In  this  oonneetiDn  may  be 
conaidOTed  abo  the  coatinuii^  Ua- 
l»]tt7  of  a  lessee  though  the  lease  has 
been  SBsigned  by  him  and  his  assigaee 
has  also  become  liable.  Wood,  land- 
lord and  Tenant  (2d  ed.),  »  330,  337; 
ZinweU  Co.  e.  llkowiti,  144  N.  Y.  B. 
815,  83  Misc.  ^;  Johnson  s.  Seaborg, 
60  Or.  27,137  Pac.  191. 

*  Robwta  V.  Abney  (Tex.  Civ.  App.), 
189  S.  W.  1101. 

**  EUis  B.  Conrad  Seipp  Brewing  Co., 
207  m.  291,  09  N.  £.  808;  RusseU  v. 
Weston  Union  Tel.  Co.,  S7  Kan.  230, 
45  Pac.  fi98;  Penn  v.  Union  Cftntral 
lite  Ins.  Co.,  48  Ia.  Ann.  641,  19  So. 
623;  Gill  v.  WeUer,  62  Md.  8;  Brown- 
ing V.  North  Mo.  Cent.  Ry.  Co.  (Mo.), 
188  S.  W.  143.  But  see  Orman  o. 
Nwth  Alabama  Co.,  53  Fed.  469, 
66  Fed.  18,  13  U.  8.  App.  216,  5 
C.  C.  A.  22;  East  v.  New  Orleaos  Ins. 
AascK.,  76  MiBS.  697,  26  So.  601;  Oak- 
land loi.  Co.  B.  Bank  of  Commerce, 


47  Neb.  717, 66  N.  W.  646, 36  L.  R. 
673,  58  Am.  St.  Rep.  663.  See  aJ 
Davis  V.  Dunn,  121  Mo.  App.  490, 
S.  W.  226.  In  the  first  case  the  pers 
to  whom  a  telegpram  waa  sent,  v. 
waa  treated  as  the  beneficiary  of  t 
contract  with  the  telegraph  oompan 
was  held  subject  to  the  requireme 
in  that  contract  that  the  claim  mu 
be  presented  within  60  days.  In  tl 
last  two  cases  a  mortgagee  waa  aBowi 
to  sue  on  policies  of  insurance  taki 
out  by  the  mort^igor  "loss  payab 
to  mortgagee"  though  the  mot 
gagor  had  acted  in  such  a  way  as  wou 
avoid  the  poLcy  as  to  him. 

1  Green  n.  Turner,  SO  Fed.  Rep.  4 
86  Fed.  Rep.  837,  50  U.  S.  App.  25 
30  C.  C.  A.  427;  Uoyd  v.  Lowe  (Col. 
1917),  165  Pac.  609;  Union  Gty  & 
Co.  0.  Wright,  145  Ga.  730,  89  i 
E.  822;  B«iediot  c.  Hunt,  32  la.  2* 
Maxfield  t>.  Sohwarti,  46  Minn.  19 
47  N.  W.  448,  10  L.  R.  A.  606;  M 
e.  Harrison,  104  Mo.  270, 278, 16  S.  V 


738 


WILUSTON  ON  CONTRACTS 


§394 


take,*  or  failure  of  consideration,* — the  defence  may  be  set  up 
against  the  third  perscHk.  If  the  undertaking  is  to  pay  a 
debt  or  discharge  a  duty  of  the  promisee,  the  rights  of  ihe 
third  person  can  be  derived  only  through  the  promisee,  and 
whatever  defence  affects  the  latter  affects  the  creditor.  In 
the  case  of  a  promise  for  the  sole  benefit  of  a  third  person,  the 
beneficiaiy  may  indeed  be  regarded  as  having  a  direct  right, 
but  he  is  in  the  position  of  a  donee.  It  is  no  more  equitable 
for  a  sole  beneficiary,  though  himself  innocent  to  try  to  enforce 
a  promise  procured  t^  the  fraud  of  another,  than  for  the  donee 
of  trust  property  to  insiBt  on  his  Ic^  title  as  against  the  cegiui 
que  tnut. 


198;  SaundoB  i>.  HoClintod^  46  Mo. 
App.  216;  Ametiotw  Nat.  Bank  n. 
Klodc,  £8  Mo.  App.  33S;  Johnson  ». 
Moier,  IM  Mo.  App.  169,  187  S.  W. 
143;  Wise  v.  Fuller,  29  N.  J.  Eq.  267; 
Arnold  B.  Nichols,  M  N.  Y.  117;  Moore 
t.  Ryder,  65  N.  Y.  438;  Trimble  v. 
Strother,  26  Ohio  St.  378;  Bradshaw 
V.  Provident  Trust  Co.,  81  Oreg.  56, 
168  Pae.  274;  Junees  c.  Simpson,  81 
Vt.  127,  78  AU.  886;  Osborne  v.  Cabdl, 
77  Va.  462.  But  see  contra,  Geor^ 
Home  Ins.  Go.  e.  Boyldn,  137  Ala.  360, 
34  So.  1012.  Fitigmald  v.  Barker,  96 
Mo.  661,  10  a.  W.  46,  and  Klein  n. 
Isaaos,  8  Mo.  App.  6^  also  to  the 
eontrary  must  be  regarded  either  as 
OTenuled  or  distinguished  on  the 
ground  that  the  plaintiff  bou^t  t^e 
nota,  payment  of  which  waa  aaaumed, 
on  the  faith  of  the  defendant's  iKvm- 
ise  to  pay  it. 

'  Episcopal  MisBon  v.  Brown,  168 
U.  8.  222,  15  S.  Ct.  833,  39  L.  Ed.  960; 
Jonee  v.  Higgms,  80  Ky.  400;  Bogart 
V.  PhiUipa,  112  Mich.  697, 71 N.  W.  320; 
Refers  v.  Oaatle,  51  Minn.  428,  63 
N.  W.  661;  Gold  t>.  Ogden,  61  Minn. 
88, 66  N.  W.  266;  Bull  v.  Titsworth,  2fl 
N.  J.  Eq.  73;  SteveOB  Institute  of 
Technology  v.  Sheridan,  30  N.  J.  Eq. 
23;  O'Ndll  s.  Clark,  33  N.  J.  Eq.  444; 
GreOQ  o.  Stoae,  64  N.  J.  Eq.  387,  34 


Atl.  1099,  66  Am.  St.  Rep.  STJ;  Oom 
«.  Lewin,  96  N.  Y.  423;  Wheat  d.  Bioe, 
97  N.  Y.  296;  Broadbent  c  Huttw,  163 
Wis.  380,  167  N.  W.  1096. 

•Clay  p.  Woodrum,  45  Kan.  11(^ 
26  Fao.  619;  Amonett  d.  Montague,  76 
Mo.  43;  Judson  v.  Dada,  79  N.  Y. 
373,  379;  Osbrane  v.  Cabell,  77  Va. 
462. 

Several  dedaona  preoent  the  case  of 
a  purchaser  wiUi  warranty  nf  land 
subject  to  a  mortgage,  who  has  been 
evicted  from  the  premiaea  and  is  tbere- 
aSta  sued  by  the  holder  ai  the  mort- 
gage. The  defence  was  held  good  in 
Dunning  v.  Leavitt,  86  N.  Y.  30,  39 
Am.  Rep.  617;  C^owa  v.  Lewin,  95 
N.  Y.  423;  GiSoid  v.  Fathw  Matthew 
Society,  104  N.  Y.  130,  10  N.  E,  39. 
But  see  eonira.  Blood  o.  Crew  Levick 
Co.,  177  Pa.  606,  35  Atl.  871,  56  Am. 
St.  Rep.  741;  Haydm  o.  Snow,  9  Bin. 
511, 14  Fed.  70;  s.  e.  sub  nom.  Hayden 
V.  Dniry,  3  Fed.  782.  In  the  laat  case 
the  deciaion  was  based  on  the  fact  that 
the  plaintiff  was  a  purchaser  for  vahie 
of  the  mortgage  note  af  t«r  the  defend- 
ant had  assumed  the  mort^iage.  See 
also  Knapp  t>.  Connectiout  Mut.  L.  I. 
Co.,  86  Fed.  329,  56  U.  S.  A^t.  4S2, 
40  L.  R,  A.  861,  29  C.  C.  A.  171; 
Connectiout  Mut.  L.  I.  Co.  p.  Kna[^ 
62  Minn.  406, 64  N.  W.  1 137. 
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§  396.  Non-peifMmance  by  promisee  a  good  defence. 

A  more  diffictilt  case  arises  where  the  def^ice  does  not  relate 
to  the  origin  of  the  contract,  but  is  baaed  on  supervening 
circumstances,  such  as  non-performance  by  the  promisee  of  a 
counter  promise  made  by  him,  or  discharge  by  the  pronusee 
by  release  or  rescission.  The  defence  of  non-perfomuuice 
should  be  available  against  the  third  person  whether  he  is  a 
sole  beneficiary  or  a  creditor  of  the  promisee.  The  d^ence 
is  properly  based  on  failure  of  consideration.*"  As  the  substan- 
tial matter  the  p^ies  had  In  mind  was  the  performance  of  the 
promises  the  defendant  promisor  has  in  substance  not  received 
what  he  bargained  for.  Under  these  circumstances  it  is  unjust 
to  allow  a  mere  donee  to  enforce  the  promise;  and  if  the  tliird 
person  is  a  creditor  he  is  not  entitled  to  any  greater  ri^t  than 
his  debtor  had.* 

§  S96.  Rescissioii  or  release— sole  boieflciaiy. 

The  commonest  defence,  that  of  discharge  by  rescission  or 
release,  is  different.  In  the  case  of  a  sole  beneficiary  it  is  like 
the  attempted  revocation  of  a  gift.  The  promisor  for  good 
consideration  has  given  the  beneficiary  a  right.  Later  he  seeks 
to  take  it  away  by  procuring  the  extinction  of  the  promise.    If 

*See  infra,  f  813.  pAlit^i  hw  paid  the  oontracbtf  during 

•EiHsoopal  HuBioD  v.  Brown,  168  the  progress  of  the  work  to  an  amount 

V.  S.  222, 15  S.  Ct.  833,  39  L.  Ed.  960;  not  allowed  by  the  oontnot.     The 

Pu^  V.  Barnes,  108  Ala.  167,  19  So.  Miaeouri  deciuon  lelies  on  tiie  fact  tiiat 

370;  Stuyveaant  o.  Weetem  Mort^ige  the  plaintiA  had  beootne  oreditora  on 

Co.,  22  Col.  28,  S3,  43  Pac.  144;  Miller  the  faith  of  the  defendant's  suretyship 

o.  Hughes,  95  la.  223,  63  N.  W.  680;  before  the  promisee  had  committed  any 

see  also  WiUard  f.  Wood,  164  U.  S.  breach  of  duty.    The  Nebraska  deoi- 

502,  521,  17  S.  Ot.  176,  41  L.  Ed.  631;  sions  make  no  suoh  distinction.   Sdbaol 

Led)  p.  Winis,  100  N.  Y.  231,  3  N.  £.  District  v.  Livers,   147  Mo.  580,  49 

177.    But  see  aT^nrently  o(mtra  Ckbb  S.  W.  607;  Doll  b.  Cnune,  41  Neb.  655, 

V.  Bkxjgett,  64  Mo.  44S;  Commercial  59  N.  W.  806;  Kaufmann  p.  Coopn', 

Bank  ■>.  Wood,  7  W.  &  8.  89;  Fuhner  46  Neb.  644,  66  N.  W.  706;  King  v. 

p.  Wi^tman,  87  Wis.  673,  58  N.  W.  Murphy,  40  Neb.  670.  68  N.  W.  1029; 

1106.     In  MitBouri  and  Nebraska  it  Sailing  v.  Morrell,  97  Neb.  464,  150 

has  been  held  that  a  surety  for  the  N.  W.  196.    See  also  United  States  H- 

promise  of  a  oontraetor  to  a  district  delity  Ac.  Co.  v.  United  States,  191 

or  municipality  to  pay  for  his  labw  and  U.  S.  416,  24  S.  Ct.  142,  48  L.  Ed.  242. 

materials  U  liable  to  wtukmen  and  Cf.  State  t>.  Adams,  (Ind.  1019),  118 

material  men  in  8iHt«  ol  the  fact  that  K.  E.  680,  681. 
tite  district  or  muma. 
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it  be  admitted  that  the  beneficiary  has  a  direct  ri^t  of  hia  own, 
it  ought  not  to  be  extinguished  without  his  consent.  The  only 
queetion  can  be,  when  does  the  beneficiary's  ri^t  arise — when 
the  promise  far  his  benefit  was  made  or  when  he  was  notified 
of  it  or  assented  to  it?  For  unless  a  right  has  vested  in  the 
beneficiary  before  the  rescission  or  release  he  cannot  object. 
The  question  is  analogous  to  that  arising  upon  a  gift  of  property 
or  the  creation  of  a  trust  for  the  benefit  of  another.  As  a  g^t 
is  a  pure  benefit  to  the  donee  there  seans  no  reascm  why  his 
assent  should  not  be  presumed,  unless  and  Imtil  he  expresses 
dissent.* 

Accordii^  to  this  view  the  sole  beneficiary  acquires  a  ri^t 
immediately  upon  the  making  of  the  contract  and  any  sub- 
sequ^it  rescission  is  ineffectual.  There  is  weighty  authority 
in  sappart  of  this  view,'  tiiough  there  Is  also  authority  to  the 
contrary.'  The  almost  universal  doctrine  that  the  beneficiary 
of  a  life  insurance  policy  acquires  a  vested  right  of  which  he 
cannot  be  deprived  subsequently  is  in  accord.' 


•  Amee,  Cbb.  TruBtg,  2d  ed.,  232-234. 

'Henderson  v.  McDonald,  SI  Ind. 
149,  and  Waterman  v.  Morgan,  114 
Ind.  237,  16  N.  E.  690;  ThompMn  r. 
Gordon,  3  Strobh.  196.  See  also 
Knowlee  b.  Erwin,  43  Hun,  160,  aBd., 
124  N.  Y.  633,  26  N.  E.  7S9.  A  few 
cases  of  the  debtor  and  creditor  tyi>e 
seem  to  hold  a  Himilar  doctrine.  Star- 
bird  V.  Ciaaaton,  24  Col.  20,  48  Pac. 
662;  Bay  d.  Williams,  112  111.  91,  5i 
Am.  Rep.  20D;  Cobb  «.  Hen»i,  78  lU. 
App.  654,  180  m.  49,  54  N.  E.  189; 
Rogers  V.  GoaneU,  68  Mo.  589;  Tweed- 
d&le  V.  Tweeddale,  116  Wis.  617,  93 
N.  W.  440,  61  L.  R.  A.  609,  96  Am. 
St.  Rep.  1003  (oremiling  Bassett  «. 
Hughes,  43  Wis.  319,  and  apparently 
applicable  either  to  debtor  or  credi- 
tor type  oT  case,  (a*  sole  beneficiary); 
Sedgwick  v.  Bknchard,  164  Wis.  421, 
J60  N.  W.  267. 

'  In  People's  Bank  &  Trust  Co.  v. 
Weidinger,  73  N.  J.  L.  433,  64  Atl.  179, 
a  contract  for  the  sole  benefit  of  chil- 
dren of  the  contracting  parties  waa 


held  revocable  by  either  of  them  until 
acted  on  by  the  other  parties;  bong 
gratuitous  ao  f or  as  the  beQe&dariefl 
were  concerned.  The  death  of  one 
of  the  promiaora  was  accordingly  hdd 
a  revocation.  The  court  treats  tJie 
case  as  analogous  to  promiaee  in  sub- 
Bcription  papers  whitdi  are  Benendly 
held  revocable  until  acted  <hi.  See 
mpra,  i  116.  TIm  analogy,  lunrever, 
seems  far  from  perfect. 

■  Numerous  cases  are  ixdleoted  in 
Coolay,  Ins.  Briefs,  3755,  and  12  Col. 
L.  Rev.  551.  See  mpra,  {  369.  Alaa 
Central  Nat.  Bank  t>.  Hume,  128  U.  S. 
195,  206,  g  S.  Ct.  41,  32  L.  Ed.  370, 
L.  R.  A.  1916  A.  86S;  Johnson  v.  New 
York  L.  1.  Co.,  S6  Colo.  178,  138  Psc 
414;  Deeforges's  Succession,  136  Ia. 
4B,  64  So.  978,  52  L.  R.  A.  (N.  S.)  688; 
Virgin  e.  Marwick,  97  Me.  678,  6S  Ati. 
520;  Jacobs  c>.  Stnunwsseer,  84  N.  Y. 
Misc.  28,  145  N.  Y.  8.  916;  Mutual 
Benefit  L.  1.  Co.  v.  Cummin^  66  Or. 
272,  133  Pac.  116.  Ev«n  the  divoroa 
of  a  wife  named  as  b^^daiy  will  not 


§  396a     CONTIUCTS  for  the  benefit  of  THDtD  PEBS0N8 

§  396a.  Fraternal  benefit  societies. 

On  principles  not  very  easy  to  formulate  Uie  certific 
of  fraternal  associations  have  been  distinguished  in  this  ma 
fnnn  insurance  policies.  In  a  decision  of  the  United  St 
Supreme  Court "  Mr.  Justice  Brandeis,  speaking  for  the  c( 
said: 

"The  difTerence  between  ordinary  life  insurance  and  t 
furnished  by  the  fraternal  benefit  societies  has  been  uni^ 
sally  recognized  in  legislation  and  is  a  matter  of  common  kuo 
edge.  The  differences  in  the  legal  incidents  of  these  differ 
forms  of  protection  have  been  illustrated  by  numerous  dt 
sions.  The  difference  in  respect  to  the  insured's  right  to  chai 
the  beneficiary  has  been  frequently  conunented  on  and 
firmly  established.  In  the  absence  of  a  special  provision  of  I 
or  of  a  rule  of  the  association  to  the  contrary,  the  Tn^TT>iiig  o 
person  as  braieficiary  in  the  benefit  certificate  of  a  fraten 
benefit  association  confers  not  a  vested  right,  but  an  expe 
ancy  merely  which  may  be  defeated  at  any  time  by  act  <^  t 
insured  member." 


dqvive  her  of  her  right  in  the  poUcy. 
Marquet  p.  JEtM  L.  I.  Co.,  128  Teon. 
213,  159  S.  W.  733,  L.  R,  A.  1916  B. 
749;  fllley  v.  Illinois  L.  I.  Co.,  91 
Kan.  220,  137  I^o.  793,  L.  R.  A.  191S 
I>.  130.  Therefim  the  trustee  in 
b(mkiupt<7  of  the  insured  does  not 
taJce  a  policy  payable  to  a  ben^ciary, 
Lordand  on  Banknipt«y,  {398;  and 
the  cases  make  no  inquiry  as  to  whether 
the  benefioiaiy  was  aware  of  the  exist- 
oioe  at  the  policy.  Of  course  if  the 
ptdioy  reeerT«B  the  ri^t  to  change  the 
benefidary,  any  intereet  of  a  benefici- 
ary is  wholly  defeasible.  In  re  Hogan, 
194  Fed.  S46,  114  C.  C.  A.  634;  Town- 
send  V.  FideUty  &  Casualty  Co.,  163  la. 
713,  144  N.  W.  674,  L.  R.  A.  1915  A. 
109;  Jacobs  v.  Strumwasser,  84  N.  Y. 
Misc.  2S,  145  N.  Y.  B.  916;  John  Han- 
cock Mut.  L.  I.  Co.  B.  Bedford,  36  R.  I. 
116,  89  AU.  IH.  Cf.  Neaiy  v.  Metro- 
poUtan  L.  Ins.  Co.  (Conn.),  103  Atl. 
661.  In  ^K^sconsin  even  without  any 
neervation  of  the  right  in  the  poLcy, 


an  insured  person  who  pays  the  p 
mium  may  at  any  time  dispose  of  1   i 
policy  or  will  it  away  without  the  « 
sent  of  the  beneficiary.    Clark  v.  D< 
and,  12  Wis.  223;  AtmBtiong  o.  Blant 
ard,  150  Wis.  31,  136  N.  W.  145.    TJ  i 
local  rule  has,  faowerer,  been  chang 
by  statute  so  far  as  ooncema  insuran  i 
effected  by  a  husband  for  the  benefit    i 
his  wife.    Boehmer  i>.  Kalk,  156  W: 
156, 144  N.  W.  182, 49  L.  R.  A.  (N.  £ 
487. 

'  Supreme  Council  of  Royal  Arcanui  : 
V.  Behrend,  247  U.  8.  394,  38  8.  C 
522,  624,  62  L.  Ed.  1182. 

"'  Citing:  Slaughter  o.  Grand  Lodg 
192  Ak.  301,  68  So.  367;  Jory  v.  St 
preme  Council  A.  L.  H.,  106  Cat.  21 
38  Pao.  524,  26  L.  R.  A.  733,  45  An 
St.  Rep.  17;  Maaouic  Mutual  Benefii 
Assn.  V.  Tolles,  70  Conn.  637,  544,  4 
Atl.  448;  Smith  t>.  Locomotive  En 
pneers  Mutual  Ijfe,  etc.,  Ins.  Assn. 
138  Qa.  717,  76  S.  E.  44;  DeUn^iy  i 
DeUney,  175  01.  187,  61  N.  E.  961 
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The  right  of  a  member  of  a  fratemai  benefit  society  to 
change  the  beaeficiary  has  been  denied  in  a  few  casee  which 
have  failed  to  diatinguish  between  benefit  colificatee  and  ordi- 
nary life  policies."  A  different  case  is  presented  where  the 
insured  has  contracted  with  the  beneficiary  that  he  shall  re- 
main such.  A  contract  of  that  nature  may  be  enforced  by 
appropriate  proceeding  if  consistent  with  the  general  law  and 
with  the  laws  of  the  association."  ^* 

§  S96b.  Distinction  between  sole  beneficiary  cases  and  otbers 
often  not  observed. 

In  most  jurisdictions  the  distinction  has  not  been  clearty 
stated  in  the  decisions  between  cases  of  sole  beneficiary  and 
cases  of  debtor  and  creditor.  Most  of  the  cases  have  been  of  the 
latter  sort,  and  it  has  generally  been  laid  down  broadly  as  true  ai 
bH  casee  that  prior  to  tbe  assent  or  acting  upon  the  jHomise  by 


Maaonio  Mutual  Benefit  c.  Burkhart, 
110  Ind.  189,  194-196,  10  N.  W.  79, 
11  N.  W.  «9;  Carpenter  v.  Knapp, 
101  Iowa,  712,  70  N.  W.  764,  38 
L.  R.  A.  128;  TitBworth  v.  TilBworth, 
40  Kan.  671,  20  I^.  213;  Marah  v. 
American  Legicm  of  Honor,  149  Masa. 
612,  21  N.  E.  1070,  4  L.  R.  A.  382; 
Schcenau  p.  Grand  Loe^je  A.  O.  U.  W., 
85  Minn.  349,  88  N.  W.  999;  Caraon  v. 
Vickaburg  Bank,  75  Mis.  167,  22  So. 
1, 37  L.  R.  A.  659, 66  Am.  St.  Rep.  696; 
Maaonic  Benevolent  Aasoc.  v.  Bunch, 
109  Mo.  560,  19  3.  W.  25;  Knighto  of 
Maccabees  d.  Sackett,  34  Mont.  367, 
363, 86  Fao.  423, 115  Am.  St  Rep.  632; 
Ogden  V.  Sovereign  Camp,  W.  O.  W., 
78  NA.  804,  111  N.  W.  797;  Barton  n. 
Frovidoit  Mutual  Relief  Assoc.,  S3 
N.  H.  635,  3  Ati.  627;  Spender  o. 
Spengler,  65  N.  J.  Eq.  176,  66  Atl.  285; 
Ijihey  ».  Lahey,  174  N.  Y.  146, 66  N.  E. 
670,  61  L.  R.  A.  791,  96  Am.  St.  Rep. 
654;  PoUock  v.  Household  of  Ruth, 
150  N.  C.  211,  63  8.  E.  940;  Lenta, 
Ez'r,  V.  FHtter,  92  Ohio  St.  186,  110 
N.  E.  637;  Noble  c.  Police  Beneficiary 


Aaaoc,  224  Pa.  298,  73  Atl.  338,  132 
Am.  St.  Rep.  783;  Cathi^c  Knights  lA 
America  v.  Moniaon,  16  R.  L  468,  17 
Atl.  67;  Chrifltenaon  t.  El  Riad  T»nide, 
37  S.  D.  68,  71,  166  N.  W.  581;  Alben 
■>.  Crouch,  1 16  Tenn.  362,  89  S.  W.  329; 
Byrne  v.  Casey,  70  T«t.  247,  8  8.  W. 
38;  Cade  d.  Head  Camp,  W.  O.  W., 
27  Wash.  218,  67  Pac.  603;  Suprane 
Conclave,  Royal  Addi^iia  e.  C^ipdla 
(C.  C.),41Fed.l. 

"Citing  Kttinger  *.  Pittinger,  2S 
Colo.  308,  64  Fao.  195,  89  Am.  Bt. 
Rep.  193. 

"  ating  OrimUey  v.  HarraM,  136 
Oal.  24,  67  Ihwi.  668,  73  Am.  Bt.  Rep. 
19;  McOrew  «.  McGrew,  190  HI.  604, 
60  N.E.  861  ;7nMRdd's  Estate,  170 
Mich.  476,  136  N.  W.  476;  CathoUo 
Benevolent  Legicm  e.  Murphy,  66 
N.  J.  Eq.  60,  66  Atl.  497;  Stronge  t. 
Knights  of  Pythias,  189  N.  Y.  346,  82 
N.  E.  433,  12  L.  R.  A.  (N.  S),  1206, 
121  Am.  St.  Rep.  902, 12  Ann.  Gas.  941; 
Supreme  Lodge  Ksi^ts  and  Ladies  of 
Honor  v.  Ulanowsky,  246  Pa.  691,  93 
Atl.  711. 
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Hie  third  party  but  not  afterwards,  a  rescission  or  release  is 
operative." 

§  397.  Rescission  or  release.   Debtor  and  creditor  cases. 

In  theory^  however,  in  a  case  of  debtor  and  creditor  the 
situation  is  very  different  from  that  ari^ng  where  the  third 
person  is  a  sole  beneficiary.  The  creditor's  right  is  purely  de- 
rivative, and  if  the  debtor  no  longer  has  a  right  gainst  the 
promisor  the  creditor  can  have  none.  On  aae  ground  only  has 
the  creditor  ai^  right  to  object  to  a  rescission  or  release.  The 
proniise  to  the  debtor  to  pay  the  debt  is  a  valuable  right  belong- 
ing to  tiie  debtor.  Like  his  otiier  property  the  debtor  has  no 
right  to  give  it  away  if  he  thereby  deprives  himself  of  sufficient 


>•  Biddd  V.  BrinolATA,  64  CbI.  354, 
30  Pac.  G09;  Merrick  v.  GiddingH,  1 
Maokej-  (D.  C.},  394;  Durham  t>. 
Bischot,  47  Ind.  2U;  Carnahan  v. 
Tousey,  93  lud.  661;  Smith  v.  FlAck,  95 
iDd.  116,  120;  Gilbert  v.  Sandereon,  66 
ia.  349,  9  N.  W.  293,  41  Am.  Rep.  103; 
Cohrt  V.  Kock,  66  la.  658, 10  N.  W.  230; 
Seiffert  I^unbc*  Co.  u.  Hartwell,  94  la. 
576,  632,  63  N.  W.  333,  68  Am.  St. 
Rep.  413;  Dodge's  Adm.  v.  Moea,  82 
Ky.  441;  MitcheU  v.  Cooley,  5  Rob. 
240;  Cuoullu  0.  Walker,  16  Ia.  Arm. 
198;  GamBey  t>.  Rogers,  47  N.  Y.  233, 
242,  7  Am.  Bep.  440;  Gifford  v.  Cw- 
rigan,  117  N.  Y.  257,  22  N.  E.  756,  6 
L.  R.  A.  610;  Seaman  v.  Hasbniuck, 
35  Barb.  151;  May  v.  National  Bank,  9 
Hun,  108,  affd.  73  N.  Y.  509;  Wilson 
StUwc^,  14  Ohio  St.  467,  75  Am.  Dec. 
477;  Trimble  v.  Strotber,  25  Ohio 
378;  Brewer  v.  Maurer,  33  Ohio  St. 
543,  43  Am.  Rep.  436;  Eromitt  t> 
BnqAy,  42  Ohio  St.  82;  MeCown  p, 
Schrimpf,  21  Tex.  22, 73  Am.  Dec  221 , 
Huffman  v.  Weston  Mortgage  Co., 
13  The.  Ot.  Ar».  169,  36  S.  W.  306; 
Clark  p.  Fiak,  9  Utah,  91,  33  I^.  248; 
Basaett  v.  Hughee,  43  Wis,  319; 
Stqiheos  v.  Caabacker,  8  Hun,  116, 
is  amira.  See  aloo  Saiikiy  t.  Hairiaon, 
24  N.  Y.  170. 


What  is  required  in  the  way  of  aaaent 
or  acting  upon  the  promise  is  not  de- 
fined. Doubtleea  in  many  jurisdictions 
if  the  third  peiaon  had  knowledge  of 
the  promise  and  made  no  objection  he 
would  be  regarded  as  assenting.  But 
in  CroweU  v.  Cumer,  27  N.  J.  Eq.  162 
(a.  c,  on  appeal  tub  nam.  Crowdl  p. 
Hospital,  27  N.  J.  Eq.  660),  it  was  held 
that  reacisaion  was  permissible  beesuse 
the  third  party  had  not  altered  his 
position,  the  court  apparently  requiring 
something  like  an  estoppel  to  prevent  a 
rescission;  and  in  Wood  e.  Moriarty, 
16  R.  I.  201,  14  AU.  355,  a  rdeaae  by 
the  i»omiBee  was  held  effectual, 
though  the  ereditors  had  made  a 
demand  upon  the  promisor  for  the 
money,  because  the  creditors  "did  not 
do  or  say  anything  inconsistent  with 
their  continuing  to  look  to  T  (the 
original  debtor)  for  the  debt."  In 
California  (Civ.  Code,  J 1559)  and 
Oklahoma  [Rev.  L.  (1910),  Sec  895] 
it  ia  declared  by  statute:  "A  contract 
made  exin^esly  for  the  benefit  of  a 
third  party  may  be  enforced  at  any 
time  before  the  parties  th««to  re- 
scind." See  J.  F.  Hall  Martin  Co.  p. 
Hughes,  18  Cal.  App.  613,  123  Fao. 
617;  Hines  c  Washita  Valley  Bank 
{GkL).  162  Pao.  112. 
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means  to  pay  lus  debte.  Even  though  insolvent,  however,  he 
has  a  right  to  change  the  form  of  his  assets.  Consequently  to 
a  rescission  or  release  for  adequate  consideration  paid  to  the 
debtor,  the  creditor  should  never  have  a  right  to  object.  A 
release  or  rescission  by  an  insolvent  debtor,  without  any  ctm- 
sideration,  or  without  adequate  consideration,  however,  is  a 
fraudulent  conveyance.  It  is  a  gift  of  property  by  aae  whose 
circunistances  do  not  justify  ^ving,  and  tbe  creditor  may 
disregard  the  gift.  Here,  too,  the  knowledge  of  the  pronuse  by 
the  third  person  or  his  assent  thereto  should  make  no  difference. 
A  promise  to  a  debtor  to  pay  his  debt  is  a  valuable  asset  whether 
the  creditor  knows  of  it  or  not,  and  the  debtor,  if  insolvent,  has 
no  right  to  dispose  of  it  without  receivii^  an  adequate  price  for 
it.i*  Where  the  contract  to  pay  the  debt  is  executory  on  both 
sides  tiiere  can  be  no  objection  on  this  theory  to  mutual 


§  898.  Statute  of  Umltatioiu. 

The  nature  of  a  creditor's  right  against  one  who  has  prom- 
ised the  debtor  to  pay  the  debt  is  also  involved  In  determining 
when  the  Statute  of  Limitations  bars  the  creditor's  action.  On 
principle  the  creditor  must  have  a  claim  that  has  not  been 
barred  against  the  original  debtor,  and  the  latter  must  also  have 
such  a  claim  against  the  promisor.  But  courts  which  allow  a 
direct  right  to  the  creditor  against  the  promisor  hold  that 
though  the  creditor's  original  claim  is  barred  he  may  neverthe- 
less enforces  claim  against  the  promisor  if  the  statutory  period 
has  not  run  since  the  debt  was  asBumed." 

"This  analynB  finds  some  support  "They  were  as  free  to  cancel  and  sbsit' 

ia  the  cases  of  Trustees  v.  Anderson,  don  their  contract  as  they  had  been 

30  N.  J.  Eq.  366;  Youngs  u.  TruetoeB,  to  enter  into  it,"    The  case  is  sound, 

31  N.  J.  £q.  290,  and  WUlard  n.  Wor-  but  it  cannot  be  supported  if  the  theory 
sham,  76  Va.  392,  triiere  the  validity  is  accepted  that  a  contract  to  p«y  sn- 
of  a  release  by  the  mortgagor  of  one  other's  debt  gives  the  creditor  an 
who  had  purchased  the  equity  of  re-  irrevocable  right  either  immediately 
demption  from  him  and  assumed  the  or  as  soon  as  be  knows  of  the  promise, 
mortgage  waa  made  to  depend  on  the  "  Daniels  v.  JohnBon,  129  Cal.  115^ 
solvency  of  the  mortgagor.  61  Pae.  1107,  79  Am.  St.  B«p.  123; 

"This  was  so  held  in  Hartman  v.  Kuhl  i'.  Chicago  ft  N.  W.  Ry.  Co.,  101 
Kstorius,  248  III.  MS,  91  N.  E.  131,  Wis.  42,  77  N.  W.  165.  See  also  Rob- 
tbe  court  saying  (248  ni.  at  p.  573):      eiU  n.  Fitiallen,  120  Od.  482,  62  Psc 
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§  390.  Invalidity  of  debt  assumed. 

Another  kind  of  defence  to  a  promise  to  pay  a  debt  has  ^ 
rise  to  considerable  litigation.    May  the  proniisor  set  up  i 
the  debtor  did  not  owe  the  debt  or  that  it  was  an  ill^;al  del 
The  answer  to  Hob  question  depraids  upon  the  true  mean 
in  fact  of  the  promise  rather  than  upon  any  rule  of  law.   If  i 
promise's  agreement  is  to  be  construed  as  a  pnanise  to  c 
diai^  whatever  liability  the  proousee  is  under,  the  promif 
must  coliunly  be  aUowed  to  show  that  the  promise  was  unc 
no  liability.'^  Thus  one  who  in  return  for  an  aesignm^it 
property  assumed  all  the  gruitor's  debts  would  certainly 
allowed  to  dispute  the  validly  of  any  debt."    On  the  otb 
hand,  if  the  i»omise  means  that  the  promisor  agrees  to  pay 
sum  of  money  to  A,  to  whom  the  pronusee  says  he  is  indebte 
it  is  immaterial  whether  the  promisee  is  actually  indebted 
that  amount  or  at  all.   The  pronusee  has  decided  that  questit 
himself.    Where  the  promise  is  to  pay  a  specific  debt,  for  c 
aa^le  to  assume  a  specific  mortgage,  especially  if  the  amoui 
of  it  is  deducted  from  the  consideration  paid  by  the  promise 
for  the  mortgaged  property,  this  construction  will  generall 
be  the  true  one.^'    Most  of  the  cases  accordingly  refuse  t 
allow  one  who  has  assumed  a  specific  debt  to  set  up  usury 

818;  Robertaon  ».  Stuhlmillm,  93  la.  deraon  t>.  Bellew,  46  HI.  322;  VaJentii 

326,  61  N.  W.  eS6.  v.  Hsh,  45  tU.  462;  BsBley  v.  SIo&d,  ] 

"  Paul  V.  Vancouver,  89  Waah.  331,  HL  App.  63;  Flauden  i>.   Doyle,   3 

IM  Pac.  453,  and  see  caseB  in  the  Rl.  App.  fiOS;  Clearer  o.  Burcky,  1 

foHowing  note.  Rl.  App.  92;  Stephen  c.  Muir,  8  Ini 

"  See  Gate  City  Nat  Bank  E.  Caiick,  352,  6S  Am.   Dec   764;  Spinney 

170  Mo.  App.  343,  ISO  S.  W.  743;  Miller,  114  la.  210,  86  N.  W.  3i; 

Crowe  V.  Malba  Land  Co.,  76  M.  Y.  WillianiB  v.  Eagle  Bonk,  172  Ky.  S4 

MiBO.  676,  135  N.  Y.  8.  464.  189  8.  W.  883;  Hough  o.  Hofsey,  3 

>•  If  the  debt  in  fact  was  not  due  the  Md.  181;  Log  Cabin  Anoo.  v.  Groafi,  I 

promise  will  be  to  pay  a  sole  ben-  Md.  456,  18  Atl,  896;  Scanlan  v.  Grin 

efiduy;  if,  howerer,  the  debt  waa  due,  mer,  71  Minn.  351,  74  N.  W.  14S,  7 

the  promisee  will  be  of  the  debtor  and  Am.  St.  Rep.  326;  Cramer  v.  Lej^ 

creditor  type.     It  seems  immaterial  26  Ohio  St.  59,  20  Am.  Rep.  75< 

that  the  parties  are  ignorant,  when  Jones  ».  Insurance  Co.,  40  Ohio  St.  68! 

they  oontoaot,  to  which  class  the  prom-  ^muldii^  v.  Davis,  51  Vt.  77;  Conon 

ne  belong  v.  Hobart,  24  N.  J.  Eq.  120;  Post  i 

■•  MiUington  b.  Hill,  47  Ark.  301,  Dart,  8  Paige,  639;  Ck>le  v.  Savage,  1 

1  S.  W.  647;  Pecqile'a  Bank  f.  Colliiis,  Piuge,  583;  Root  i>.  Wri^t,  21  Hui 

27  Comi.  142;  Key  West  Cool  Co.  v.  344;  Sands  c  Church,  6  N.  V.  34: 

Varter,  03  Ha.  448,  58  So.  699;  Hen-  Hartley  f.  Harriscm,  24  N.  Y.  f7( 
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or  other  d^ences,*'  of  which  the  debtor  might  have  availed 

himself. 


§  100.  All  parties  should  be  joined. 

In  dealii^  with  ai^  of  these  defences  it  is  obvious  that  all 
three  parties  should  have  an  opportunity  of  litigating  the  ques- 
tion since  all  are  interested  in  it,  and  it  is  desirable  to  have  all 
concluded  by  the  judgmrait.  If  a  creditor  who  sues  the  prom- 
isor and  is  met  by  the  defence  of  fraud  or  mistake  in  the  con- 
tract nevertheless  prevails,  but  being  unable  to  collect  his 
judgment  sues  the  original  debtor,  as  he  would  be  allowed  to 
do  in  many  jurisdictions,  clearly  the  debtor  cannot  be  ccmcluded 


Ratter  p.  PhmipB,  S3  N.  Y.  686  (pay- 
moit).  But  see  MoUohas  v.  Mastwa, 
45  App.  D.  C.  414;  Knickerbocker  Life 
Ins.  Co.  tr.  NelBon,  78  N.  Y.  137.  The 
same  result  has  been  reached  even 
though  the  purchaser  of  the  equity 
of  redemption  does  not  assume  the 
mortgagB  provided  the  amouat  of  the 
mortgage  is  deducted  from  the  pur- 
chase price.  Scull  v.  Idler,  79  N.  J.  Eq. 
466, 81  Atl.  746;  Hi^bee  s.  Mtua  Build- 
ing &  Loon  Assn.,  26  Okla.  327,  109 
Pac.  236.  But  if  the  amount  d  the 
mortgage  is  not  thus  deducted,  nor 
pigment  of  the  mortgage  aaaumed, 
the  purchaser  m^  set  up  usury.  First 
Nat.  Bank  v.  Drew,  226  Dl.  622,  80 
N.  E.  1082,  117  Am.  St.  Eep.  271, 
10  L.  R.  A.  (N.  S.)  867;  Grove  v.  Great 
Northern  Loan  Co.,  17  N.  Dak.  362, 
116  N.  W.  345,  138  Am.  St.  707.  See 
also  Ford  v.  Washington  Nat.  Building, 
etc.,  Co.,  10  Idaho,  30,  76  Pac.  1010, 
100  Am.  St.  Rep.  102. 

"  Pope  V.  Porter,  83  Fed,  7  (informal 
execution);  Santa  Qiiz  o.  Wykea,  202 
Fed.  357, 120  C.  C.  A.  486;  Kennedy  v. 
Brovn,  61  Ala.  206  (coverture);  Davis 
V.  Davie,  19  Cal.  App.  797,  127  Pac. 
1051  (statuteof  limitations);  Key  West 
Coal  Co.  V.  Part«r,  63  Fla.  448,  5S  So. 
690  (failure  of  consideration);  Mackey 
V.  Ballou,  112  Ind.  198,  13  N.E.  715; 
(ktwans  v.  Pierce,  67  Kan.  180,  45  Pac. 


586  (unautboriied  signature  to  note) ; 
Cox  V.  Hoxie,  116  Mas.  120  (errtmeous 
amount) ;  Comstock  v.  Smith,  26  Uich. 
306  (coverture);  Miller  t>.  ThonqiaoD, 
34  Mich.  10  (invalid  execution);  Craw- 
ford F.  Edwuds,  33  Mich.  351  (failure 
of  consideratjon) ;  Lee  t>.  Newman,  55 
Miss.  365  (invalidity);  Johnson  v. 
Farmely,  14  Hun,  398  (payment); 
Ferns  v.  Crawford,  3  Dkuo,  595  (pay- 
ment); Horton  r.  Davis,  26  N.  Y.  495 
(want  of  record);  Freeman  v.  Auld,  44 
N.  Y.  60  (failure  of  consideration); 
Parkinson  e.  Sherman,  74  N.  Y.  88. 
30  Am.  Rep.  268  (failure  <tf  consider- 
ation}; Bennett  v.  Bates,  94  N.  Y.  354, 
370  (invalidity  of  mortgage);  Howard 
r.  Robbina,  67  N.  Y.  App.  Div.  245, 
73  N.  Y.  8.  172;  Newton  tr.  Erera, 
143  N.  Y.  App.  Div.  673, 128  N.  Y.  S. 
337  (lack  of  title  in  mortgagor).  As 
stated  in  Oglesby  d.  South  Geor^a 
Grooory  Co.,  18  Ga.  App.  401,  402,  89 
S.  E.  436: 

"If  one  asounes  to  pay  a  definite 
amount  of  the  indebtednem  of  anotha-, 
it  is  none  of  his  concern  whether  tbe 
debt  thus  assumed  is  greato"  or  lees 
than  the  actual  indebtedneo.  Bu^  v. 
Roberts,  4  Ga.  App.  531,  62  a  E.  92." 
But  see  Goodman  o.  Randall,  44  Conn. 
^1;  Bowser  *.  Fatrid^  23  Ey.  L. 
Rep.  IS78,  65  S.  W.  824  (<^mp. 
erty). 
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by  the  judgment  in  the  first  case  aad  the  creditor  must  try  the 
Bame  question  again  and  perhaps  with  a  difFerent  result.** 


§  Ml.  Contracts  under  seal. 

None  of  Hie  earlier  cases  which  allowed  a  rig^t  of  action  to 
one  who  was  not  a  party  to  the  contract  related  to  contracts 
under  seal,  and  where  atatutee  have  not  taken  away  the  im- 
portance of  the  distinction  between  sealed  and  parol  contracts 
the  rule  that  one  who  is  not  a  party  to  a  contract  under  seal 
cannot  sue  upon  it  is  still  applied  to  contracto  to  benefit  or  pay 
a  debt  to  a  third  person.^'  But  in  some  States  the  rules  of  the 
common  law  distinguishing  contracts  imder  seal  from  other 
written  ccmtracts  have  been  abolished  or  diminished,  so  that 
it  is  not  surpridng  that  the  distinction  as  to  the  right  of  a 
third  person  t«  sue  has  often  been  disr^arded.** 


» In  Green  v.  Stone,  M  N.  J.  Eq. 
387,  34  Atl.  1009,  6S  Am.  St  Rep.  S77, 
the  c:urt  held  that  the  defence  that 
the  clause  asuiiiing  payment  of  a  mort- 
age waa  inserted  in  a.  deed  by  mia- 
talce  must  be  afserted  by  a  cron  bill 
to  which  the  promisee  must  be  made 
a  party. 

"  Hendrick  v.  Lindst^,  93  U.  S.  143, 
23  L.  Ed.  855;  WiUard  >>.  Wood,  136 
U.  a  309,  10  8.  a.  831,  34  L.  Ed.  210, 
311,  313;  164  U.  S.  502,  17  S.  Ct.  176, 
41  L.  Ed.  531;  Dou^aas  v.  Branch 
Bank,  19  Ala.  659;  Hunt«r  v.  Wilson,  21 
Fla.  250, 252;  Gunt«r  v.  Mooney,  72  Ga. 
205;  Moore  v.  House,  64  111.  162; 
GautEcrt  p.  Hoge,  73  lU.  30;  Harms  v. 
McConnick,  132  lU.  104,  109,  22  N.  E. 
611  (now  changed  by  statute)  ;Hinkley 
p.  Fowkr,  15  Me.  285;  Fanuingt«t  v. 
Hobart,  74  Me.  416;  Seigman  v.  Hof- 
faek^,  57  Md.  321 ;  Montague  c.  Smith, 
13  Mas.  396;  Millard  v.  Baldwin,  3 
Gray,  484;  Bobb  v.  Mudge,  14  Gray, 
534,  538;  Flynn  u.  North  Amerioaa 
life  Ins.  Co.,  115  Mass.  449,  27  N.  J. 
Eq.  152;  Jodin  t>.  New  Jersey  Car 
Spring  Co.,  36  N.  J.  L.  141,  146;  Cocks 
t.  Vamey,  45  N.  J.  Eq.  72, 17  Atl.  108; 
StykB  *.  Long  Co.,  07  N.  J.  L.  413, 418, 


51  Atl.  710  (but  by  Stat.  <tf  1898  the 
rule  was  extended  to  sealed  contracts. 
ibid.).  Lee  v.  Newman,  65  Miss.  36S, 
374;  How  e.  Haw,  1  N.  H.  49;  Stro- 
hecker  v.  Grant,  16  S.  &  R,  237;  De 
BoUe  tt.  Pennsylvania  Ins.  Co.,  4  Whart. 
68,  33  Am.  Dec.  38;  Misaiaaiiq>i  R.  R. 
Co.  c.  Southern  A»ac.,  8  Phtla.  107; 
McAlistra  V.  Marberry,  4  Humph.  426; 
Fiurchild  v.  North  Eastern  Assoc,  61 
Vt.  613;  Jones  v.  Thomas,  21  Gratt.  90, 
lOi  (now  changed  by  statute) ;  MoCart- 
eney  o.  Wyoming  Nat.  Bank,  1  Wyo. 
382. 

■•Central  Truae  Co.  v.  Berwind- 
White  Co.,  95  Fed.  Rep.  391;  Starbird 
V.  Cranston,  24  C<d.  20,  48  Fao.  062; 
Webster  c.  Fleming,  178  111.  140,  B2 
N.  R  978;  Tapsoott  i>.  McVoy,  83  N.  J. 
L.  747, 86  Atl.  343;  Harts  c.  Emery,  184 
m.  500,  56  N.  E.  865;  Hartman  e. 
Pislorius,  248  III.  568,  94  N.  E.  131; 
Robinson  o.  Holmea,  75  111.  App.  203; 
Ammican  Splane  Co.  v.  Barber,  91  lU, 
App.  369;  Torpe  v.  John,  177  BI.  App. 
85;  Jefferson  v.  Asch,  63  Minn.  446, 
55  N.  W.  604,  26  L.  R.  A.  267,  39  Am. 
8t.  R(q>.  618;  Rogen  b.  Goniell,  61 
Mo.  466,  68  Mo.  589;  Van  Sduuok  v. 
Railroad,   38  N.   Y.   346;  Coster  t>. 
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§  403.  Person  inddentally  benefited. 

It  Bometimes  happens  that  a  person  who  is  neither  the  prom- 
isee of  a  contract  nor  the  party  to  whom  performance  is  to  be 
rendered  will  derive  a  benefit  iiom.  its  poformance.  A  typical 
case  is  where  A  promises  B  to  pay  him  money  for  his  expenses. 
A  creditor  of  B  is  not  generally  allowed  to  sue  A.'^  It  is  ob- 
vious that  such  a  creditor's  right  can  at  moet  be  only  a  deriva- 
tive one. 

So  under  a  promise  made  in  a  building  contract  that  there 
may  be  retained  fr<nii  payments  due  the  contractor  a  sufficient 
sum  to  pay  claims  for  labor  and  material,  there  can  be  no  re- 
covery by  a  creditor  of  the  contractor  for  labor  or  material." 

In  Missouri  and  Nebraska,  however,  bonds  for  the  erection 
of  public  buildings  containing  such  a  clause  are  intended  for 
the  protection  of  the  creditors  as  well  as  of  the  public  corpora^ 


Mayor  of  Albany,  43  N.  Y.  399;  Rioi^ 
doD  V.  Fmt  Church,  26  N.  Y.  S.  38,  6 
N.  Y.  Misc.  84;  Vulcan  Iron  Worla  p. 
Rttaburg  Eastern  Co.,  144  N.  Y.  App. 
Div.  827,  129  N.  Y.  S.  67fl;  Lookwood 
t>.  Smith,  SI  N.  Y.  Misc.  334, 143  N.  Y. 
a  480;  Emmitt  t>.  Brophy,  42  Ohio  St. 
&2;  HughcH  p.  Or^on  Ry.  A  N.  Co.,  11 
Oreg.  437,  fi  PBo.  200;  McDoweU  v. 
Laev,  35  Wis.  171;  Bosaett  v.  Hu^ks, 
43  Wia.  319;  Houston  v.  Milbum, 
54  Wis.  654, 12  N.  E.  23, 11  N.  E.  517; 
8tit«8  o.  Tliompflon,  98  Wis.  329,  331, 
73  N.  W.  774.  A  third  person  was  a^ 
lowed  to  enforce  a  promise  under  seal 
also  in  the  following  castt,  but  the 
point  was  not  disoiueed:  South  Side 
Absoc.  d.  CutlM  Co.,  04  Ind.  560;  An- 
thony V.  Herman,  14  Kan.  494;  Bren- 
ner V.  Luth,  2S  Kan.  581.  See  also 
Va.  Code,  i  2416;  Newberry  Land  Co. 
B.  Newberry,  96  Va.  Ill,  27  S.  E. 
897. 

oCr^in  0.  Lorell,  109  U.  S.  194, 
199,  3  S.  Ct.  132,  27  L.  Ed.  903; 
Thomas  Mfg.  Co.  v.  Prather,  06  Ark, 
27,  44  S.  W.  218;  Burton  v.  Lwkin,  36 
Kan.  246,  13  Pm.  398,  69  Am.  R^. 
541.     See  also  Jaolmon  Iron  Co.  v. 


Negauitee  Conoentrsting  Co.,  65  Fed. 
29S,  31  U.  S.  App.  1,  12  C.  C.  A.  636; 
Hill  f.  Omaha,  etc.,  R.  Co.,  82  Mo. 
App.  188;  Lockwood  ».  Smith,  81  N.  Y. 
Miso.  334,  143  N.  Y.  S.  480;  Fish  & 
Hunta  Co.  c.  New  Enj^and  Home- 
stake  Co.,  27  S.  D.  221, 130  N.  W.  841. 
But  see  eonbra  BothweD  ir.  Skink«r,  M 
Mo.  App.  169;  Rounserel  e.  Osgood, 
68  N.  H.  418,  44  Atl.  636;  Houston 
p.  Milbum,  54  Wis.  654,  12  N.  E.  23, 
11  N.  E.  617.  And  where  an  insurance 
company  had  reinsured  its  risks,  a 
policy  holder  was  allowed  to  sue  the 
reinsuring  company  directly  in  den  v. 
Hope  Mut.  Life  Ins.  Co.,  66  N.  Y.  379; 
Fisohei'  v.  Hope  Mut.  Ltfe  Ins.  Co.,  69 
N.  Y.  161;  Johannes  v.  Phenix  Ins. 
Co.,  66  Wis.  60,  27  N.  W.  414,  67  Am. 
Rep.  249. 

X  Kellas  V.  Stack  A  Slack  Co.,  129 
Md.  636,  99  AU.  677;  Orassmann  v. 
Bonn,  30  N.  1.  Eq.  490;  United  States 
FideUty,  etc.,  Co.  v.  Newark,  79  N.  J. 
Eq.  684, 81  Atl.  758, 37  L.  R.  A.  (N.  S.) 
675;  Standard  Gas  Fowtr  Ctvp.  p. 
New  England  Casualty  Co.,  90  N.  J.  L. 
670,  101  AU.  281. 
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tion  erecting  the  buildii^,  and  the  creditors  are  allowed  to 
on  ihe  promise." 


§  403.  Fur&er  illnstratioiis. 

A  mere  promise  to  indemnify  against  danu^^  must  aisc 
distinguished.  Here  the  promisor's  liability  does  not  a 
imtil  the  promisee  has  suffered  loss  or  expense.  Until  then 
promisee  has  no  rig^t  of  acticm,  and  consequently  one  clain: 
damages  can  assert  no  derivative  right  against  the  promi 
much  less  a  direct  right.**  Nor  can  the  promisee  sue  for 
benefit  of  persons  claiming  damages." 

A  third  person's  benefit  under  a  contract  may  be  still  m 
incidental;  for  instance,  where  the  failure  of  a  grantee  of  h 
to  keep  his  promise  to  the  grantor  to  pay  a  mortgage,  resul 
in  a  loss  to  the  plaintiff  of  an  interest  in  the  land  when 
mortgagee  foreclosed  the  mortgage.  The  New  York  co 
rightly  refused  rehef.*°  So  a  contractor  cannot  enforce  a  o 
tract  made  by  a  lumber  dealer  for  his  own  benefit  with 
owner  of  a  house,  which  provided  that  the  contractor  should 
employed  to  make  the  repairs  for  which  the  lumba'  deii 
advanced  mon^."  The  contract  was  not  made  even  partiti 
for  the  plainti£f's  benefit,  and  as  the  promisee  was  under 
obligation  to  the  plaintiff  it  is  not  possible  to  work  out  an 
direct  rigjit.**  A  Louisana  case  **  suggests  another  distinctii 


"Seetupra,  {395,  a.  4. 

"WilsMi  V.  Sbea,  29  Cal.  App.  788, 
167  Poc.  543;  Hill  i>.  Omaha,  etc.,  R.  R. 
Co.,  82  Mo.  App.  188;  Frenofa  v.  Vix, 
143  N.  Y.  90,  37  N.  E.  612;  Embler  v. 
Hartford  Ins.  Co.,  158  N.  Y.  431,  58 
N.  £.  212;  Maosfidd  v.  Mayor  of 
New  York,  165  N.  Y.  208,  58  N.  E. 
889.  An  insured  person  was  denied  a 
li^t  of  action  against  a  oompany  re- 
insuring the  insurer  in  Vial  v.  Norwich 
Union  F.  Inc.  Co.,  2S7  Hi.  355,  100 
N.  E.  929, 44  L  R.  A.  (N.  S.)  317,  Ann. 
Caa.  1914  A.  1141.  Cf.  the  cases 
dted  tiierein  where  the  reinsurer  under- 
took to  pay  directly  to  the  insured, 
instead  of  to  Uie  insurer,  and  where  the 


latter  was  allowed  a  direct  acl 
against  the  reinsurer. 

"  New  Haven  v.  New  Haven  & 
R.  Co.,  62  Conn.  252,  26  Atl.  !: 
18  L.  R.  A.  256. 

"  Dumhenr  v.  Rau,  135  N.  Y.  S 
32  N.  E.  49.  See  also  Pearsoc 
Bail^,  180  Mass.  229,  62  N.  E.  C 
266. 

*t  HoUistcr  0.  Sweet,  32  S.  Dak.  1 
142  N.  W.  265. 

"See  also  Constable  v.  Natic 
Steamship  Co.,  154  U.  S.  61,  14  8. 
1062,  38  L.  Ed.  903;  Henneesy 
Bond,  77  Fed.  Rep.  403,  405,  48  U 
App.  89,  23  C.  C.  A.  203. 

"  New  Orleans  St.  Joseph's  Asi 
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A  number  of  hatters  ^reed  to  close  their  shops  on  Sundays, 
and  for  any  breach  it  was  ^reed-  that  the  offender  should  pay 
$100  to  a  specified  charitable  society.  It  was  held  that  the 
society  could  not  recover.  The  main  object  of  tiie  contract 
undoubtedly  was  not  to  benefit  the  plaintiff,  but  to  enforce 
performance  of  a  promise  entered  into  by  the  parties  solely  for 
their  own  benefit  by  the  impodtion  of  a  penalty,  but  on  a  cer- 
tain contingency  the  promise  to  pay  $100  was  performable.  If 
this  contingency  happened,  there  was  a  clear  intent  that  the 
plaintiff  should  have  the  sole  benefit.  There  seems  no  difficulty 
in  having  in  the  same  contract  septate  promises  for  the  benefit 
of  different  perBona.  The  plaintiff  imght  well  have  been  allowed 
to  recover  as  sole  beneficiary  of  the  promise  sued  upon.'*  But 
nowhere  would  the  mere  fact  that  one  not  a  party  to  a  contract 
would  be  benefited  by  its  performance  give  him  a  right.'^ 

X  See  aoa»ShefiSdd  S.  ft  I.  Co.  p.  Gas   Power   Corp.   e.    New    En^and 

Tiylor  (Ala.  App.),  77  So.  79.  CoBualty  Co.,  90  N.  J.  L.  570,   101 

»  Kenfield  Publishing  Co.  r.  Buim-  Atl.  28;  Holliatflr  v.  Sweet,  32  8.  Dak. 

gutner,  189  lU.  Ar).  413;  Standard  141,  142  N.  W.  2S6. 
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§  404.  Meaning  of  assignment. 

Much  of  the  difficulty  regarding  assignment  of  contracts 
is  due  to  different  meanings  which  may  be  attached  to  the  word 
assignment.  A  promissory  note  is  assignable;  so  too  is  a  horse. 
An  assignment  by  a  thief  or  finder  of  negotiable  paper  payable 
to  bearCT  transfers  a  complete  title  to  a  purchaser  for  value  in 
good  faith.  This  is  not  true  of  the  assignment  of  a  horse.  By 
the  assignment  of  a  horse,  however,  title  to  which  was  procured 
by  fraud,  a  good  title  passes  to  such  a  piutihaser.  Even  tliis 
la  generally  held  not  true  of  the  assignment  of  a  chose  in  action. 
If  it  is  said  then  that  a  chose  in  action  is  assignable,  probably 
what  is  generally  understood  is  that  the  assignee  acquires 
rights  similar  to  those  of  the  assignor,  and  is  put  in  the  same 
position  as  that  in  which  the  assignor  stood.  A  trustee  in 
bankruptcy  is  an  assignee  of  whom  this  is  true,  but  an  ordi- 
nary assignee  of  a  contract  rig^t  is  not  even  so  completely 
protected  as  this.  The  rights  of  a  trustee  in  bankruptcy  are 
not  subject  to  subsequent  contingencies  whereas  the  rights  of 
an  ordinary  assignee  of  a  chose  in  action  are  so  subject.  Thus, 
defences  against  the  assignor,  though  arising  subsequent  to 
the  assignment,  if  acquired  before  notice  of  it  to  the  debtor  are 
available.  The  assignment  for  value  of  an  intangible  contract 
right  may  be  moat  accurately  looked  upon  as  creating  an  irrev- 
ocable legal  power  of  attorney  to  enforce  the  assignor's  right 
with  authority  to  keep  the  proceeds  when  reduced  to  posses- 
sion, coupled  with  an  equitable  ownership  of  the  right  prior  to 
its  collection.'  It  is  impossible,  however,  to  avoid  use  of  the 
word  assignment,  and  all  that  can  be  done  to  secure  clearness 
of  thought  is  to  point  out  the  meaning  of  the  word  in  conneo* 
tion  with  choses  in  action  and  the  possibility  of  confusion  owing 
to  the  use  of  the  same  word  in  other  connections,  where  it  has 
a  wider  meaning. 

>  Fes  definitiMk  of  what  is  meant  hy  this  see  infra,  %  446ft. 
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§  40S.  Choees  in  action  were  not  assignable  in  the  eaily 
ctrnmumlaw. 

It  is  a  familiar  statement  in  the  law  books  that  choeea  in 
action  are  not  aamgnable.  This  was  carried  so  far  in  the  early 
law  that  an  assignee  of  a  right  in  contract  acquired  absolutely 
no  right  as  such.'  Coke  states  as  the  reason  of  this  principle 
that  the  "wisdom  and  policy  of  the  sages  and  founders  of 
our  law  "  discouraged  maintenance.*  But  had  this  been  tiie 
basis  of  the  rule  the  courts  would  not  have  permitted  suit  by 
an  attorney  with  power  to  retain  the  proceeds  of  the  suit.  The 
true  reason  for  Qie  non-assignabihty  of  choses  in  action  in  the 
T^gliah  Law  as  well  as  in  the  Roman  Law  seems  to  have  been 
that  the  relation  between  the  original  obligor  and  obligee  was 
r^;»rded  as  a  vital  part  of  the  obligation  which  could  no  more 
be  changed  than  any  other  term  of  the  obligation.^ 

M  any  rate,  in  so  far  as  maintenance  ever  was  an  objection 
to  the  assigmnent  of  choses  in  action,  it  has  ceased  to  be  so.' 

whom  the  aaaigDor  owes  nothing  jm- 
cedent,  bo  that  tiie  asaignment  is  vot- 
untary  or  for  mosey  then  given.' 
Freem.  C.  C.  145.  See  Chadwick  v. 
^»it«,  Ctd.  El.  821.  In  Fenaon  v. 
Hickbed,  Cro.  El.  170  ^  EI.)  an 
objection  waa  made  by  oounad  that 
'this  buying  of  biUa  of  debt  ia  maio- 
tenanoe.'  But  the  court  hdd  other- 
vise,  'foritisusuaiamongatmerchaiits 
to  make  eKobange  of  money  for  bills 
of  debt,  tt  0  eonira.  And  Gawdy,  J., 
said  it  is  not  niaiot«iiance  to  aasign  a 
debt  with  a  letter  of  attorney  to  sue  for 
it,  except  it  be  assigned  to  be  recoToed, 
and  the  party  to  have  part  of  it.'  See 
S.  C.  4  Leon.  QO.  In  Bairow  s.  Ghay, 
Cn>.  El.  551  (39  13.)  the  Court  held 
that  'the  assignment  of  a  debt  or 


■  Mowse  V,  Edney,  Roue's  Abr.  20, 
plao.  12;  Penaon  A  Higbed's  Case, 
4  Leon.  90. 

•  I^npet's  Case,  10  Coke,  46a,  48a. 
Hackstone  gives  substantially  tiw 
same  reason,  2  Bl.  Com.  290. 

'  Ames'  Lectures  on  Legal  Hiatcvy, 
258.  Professor  Ames  thus  shows. the 
inadsquacy  at  the  exidanatitm  of  main- 
(otanoe:  "The  wrong  of  maintenance 
1^  in  exeotiting  and  exercising  the 
power  ot  attorney.  The  distinction 
was  established  at  an  early  period, 
that  the  grant  of  a  power  of  attorney 
to  a  creditor  was  not  maintenance, 
while  a  smilar  grant  to  a  purobaso'  or 
donee  was  maintenance.  34  Hen.  VI, 
30-1 S;  37  Hen.  VI,  13-3;  15  Hoi. 
VII,  2-3;  South  v.  Marsh  (1590), 
3  Le(Ht.  234;  Harroy  »■  Beekman 
(1600),  Hay,  S2.  As  kite  as  1667- 
1072  the  same  distinction  {wevailed 
also  in  equity.  "The  Lord  Eerier 
Biidgman  will  not  protect  the  aseiga' 
ment  t£  any  chose  in  action  unless  in 
satisfaatioD  <tf  some  ddbt  due  to  the 
aasignae;  but  not  when  the  debt  or 
chose  in  action  is  assigned  to  one  to 


and  void  consideration;  but  to  assign 
it  to  the  terre-tenantilay  way  of  dis- 
Aaige  of  his  land,  is  clearly  lawfuL', 
See  Michael  k.  Garden,  f  Vin.  Ab.  290, 
pi.  12;  Loder  v.  Chesl^yi^  1  Sid.  212, 1 
Keb.  744." 

•  Clark  >.  Crab,  81  N.  Y.  Miso.  407, 
142  N.  Y.  S.  906. 
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§  406.  Exceptions  to  the  non-assignabtlity  of  dioses  in  action. 

Tlie  law  recognized  from  ear^  times  certain  exceptions  to 

the  ncm-asaignability  of  choses  in  action  in  the  following  cases: 

1.  The  crown  could  make  an  assignment  of  a  claim  due  to 
it,  and  an  assignment  to  the  crown  was  equfdiy  effective."  This 
doctrine  has  been  held  applicable  to  assignments  to  the  United 
States  Governments 

2.  Executors  and  administrators  and  in  some  cases  heirs  were 
permitted  from  very  early  period  to  enforce  contractual 
rights  due  to  the  deceased  persons  whom  they  represented,' 
and  became  subject  to  the  liabilities  of  such  persons  to  the 
extent  of  the  assets  received. 

3.  Assignees  in  bankruptcy  were  tiie  creation  of  statute; 
and  bankruptcy  statutes  have  vested  in  such  officers  the  con- 
tractual chosee  in  action  of  the  bankrupts  whom  they  r^resent. 
Hiese  statutes  make  the  assignee  or  trustee  in  banloiiptcy  the 
real  owner  of  the  chose  of  action,  so  that  after  the  day  fixed  by 
statute  for  the  transfer  of  the  debtor's  estate,  a  payment  to 
him  by  one  who  owed  hiiti  money  would  not  dischai^  the 
debt  even  though  the  payment  was  made  in  good  faith  in  igno- 
rance of  the  bankruptcy.*  Liabilities  due  from  the  bankrupt 
become  provable  claims  against  hb  estate."' 

4.  By  virtue  of  the  Law  Merchant,  bills  of  exchai^  and 
(subsequently)  promissory  notes  are  negotiable  prior  to  matu- 

•Com.  Dig.  Angnineot,  D;  Allen's  Colaa,  6  Hare,  617;  Be  Ctdoott,  (1898 

Case,  Owen,  113;l4>mbertti.  Taylor,  4  2  Ch.  460;  Coddn  v.  Long,  101  U.  S. 

B.  A  C.  138.  228,  232,  26  L.  Ed.  723;  £T««tt  v. 

'  United  States  v.  Buford,  3  Pet.  12,  Judson,  228  U.  S.  474,  83  S.  Ct.  £68, 57 

7L.  Ed.  266;UnitedSteteei'.White,  2  L.  Ed.  927;  Bailey  ».  Baker  Ice  Macb. 

HiU,  59,  37  Am.  Dec.  374.  Co.,  239  U.  S.  268,  27B,  36  8.  a.  50, 


•  Y.  B.  20  &  21  Edw.  I,  304,  374; 
Wheatley  o.  Lane,  1  Wme.  Saund. 
21fla. 

'Howard  e.  Crompton,  14  Blatch. 
S28;  Butler  v.  Mullen,  100  Mass.  453; 
Stevens    v.    Mechanics'     Bank,    101 
Mass.  109,  3  Am.  Rep.  325;  Bni< 
Anderaon,  176  Mass.  161,  57  N. 
854;  Duffield  v.  Horton,  73  N.  Y.  218. 
See  also  more  generally  on  the  title      title  against  oompetiog  righta. 
tnnaferred    by    bankruptcy,     Willis      ir\fra,iid5. 
V.    Freeman,    12   East,    656;   Cole   v.  "  See  infra,  S  1983  at  aeq. 


L.  Ed.  275;  Be  Gregg,  1 1 
Re  Lake,  3  Bias.  204 ;  Sicard  v.  Buffak», 
eto.,  Ry.  Co.,  15  Blatch.  525;  Rand  v. 
Iowa  Central  Ry.,  186  N.  Y.  58,  78 
N.  E.  574,  116  Am.  St.  Rep.  530.  In 
England  an  aMgnee  in  bankruptcy 
must  give  notice  to  the  debtor  of  the 
alignment  to  him  of  the  bankrupt'H 
choses  in  action  in  order  to  protect  hia 
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rity,  and  after  maturity  though  th^  loee  the  attribute  of  nego- 
tiability they  are  still  fully  asEdgnable." 

5.  Certain  covenants  in  conveyances,  including  leases,  are 
said  to  run  with  the  land;  that  is, — ownership  of  the  land  may 
involve  a  right  to  enforce  a  covenant  or  an  obligation  to  per- 
form it. 

"  The  test  whether  a  covenant  runs  with  the  land  or  is  merely 
personal  is  whether  the  covenant  concerns  the  thing  granted  and 
the  occiqmtion  or  enjoyment  of  it,  or  is  a  collateral  and  personal 
covenant  not  immediately  concerning  the  thing  granted.  If 
a  covenant  concerns  the  land  and  the  enjoyment  of  it,  its  bene- 
fit or  obligation  passes  with  the  ownership,  but  to  have  that 
effect  the  covenant  must  respect  the  thin^  granted  or  demised, 
and  the  act  to  be  done  or  permitted  must  concern  the  land  or 
estate  conveyed."  " 

The  law  upon  this  subject  has  grown  up  rather  in  connec- 
tion with  the  law  of  real  property  and  ^ce  it  is  ordinarily  con- 
sidered in  that  connection  will  not  here  be  discussed,  though 
analytically  the  subject  belongs  with  contracts.  It  is  ithen  the 
asMgnment  of  contractual  rights  and  duties  not  falling  within 
these  exceptional  cases  which  will  be  considered  in  this  chapter. 

§  i07.  Distinction  between  assignment  of  rights  and  assign^ 
ment  of  duties.  \ 

A  clear  conc^tion  of  the  law  governing  assignment  of  con- 
tracts can  only  be  obtained  by  sharply  distinguishing  between 
attempted  assignments  of  rights  and  of  liabilities.  Where 
assignment  of  choses  in  action  is  spoken  of,  assignment  of 
rij^ts  is  properly  to  be  imderstood;  but  as  every  bilatwal  con- 
tract involves  not  only  rights  but  duties  on  each  side,  any 
attempted  assignment  of  such  a  contract  while  both  sides  are 
still  executory,  requires  consideration  o^  its  effect  on  both 
rights  and  duties.  The  discussion  of  the  subject  has  been  much 
confused  and  is  made  intrinsically  more  difficult  by  the  fact 
tiiat  the  common  worck,  contract,  debt,  obligation,  are  used 

"  Bet,  wfTa,i  1136  etteq.  L.  R.  A.  1917  A.  323;  Kom  p.  Gamp- 

"  Purviso.  Shuman,  273  lU.  2S6, 112  beU,  192  N.  Y.  490,  86  N.  B.  687,  37 

N.  E.  B79,  682.    8m  also  Wright  v.  L.  R.  A.  (N.  S.)  1  {note  on  p.  12),  127 

Pfimmer,  99  Neb.  447, 166  N.  W.  1060,  Am.  St.  926,  and  notes  thereto. 
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to  express  both  the  right  of  the  obligor  and  also  the  duly  of 
the  obligee.  If  specific  attention  is  directed  to  whether  it  is 
a  contractual  right  or  a  duty  or  both  to  which  a  proposed  trans- 
fer relates,  the  gain  to  clearness  of  thought  is  considerable.  The 
problem  of  assignment  of  contractual  rights  was  earUest  con- 
sidered by  the  law,  and  is  properly  here  first  conddered. 

§  408.  Enforcement  of  rights  by  power  of  attorney. 

The  way  in  which  the  common  law,  at  least  partially  over- 
came the  non-assigoability  of  choses  in  action  was  by  means 
of  powers  of  attorney.  Though  the  assignee  could  acquire 
no  ri^ts  of  his  own,  as  such,  the  possibility  was  early  recc^- 
nized  of  ^ving  a  power  of  attorney  to  an  assignee  enabling 
him  to  sue  in  the  name  of  the  assignor,  and  it  could  further  be 
^reed  that  what  the  assignee  thus  •collected  as  attorney,  he 
could  keep  for  himself.'*  The  right  of  the  assignee  was  still 
further  assured  by  a  covenant  on  the  part  of  the  assignor  not 
to  revoke  the  assignment.  The  next  step  taken  by  the  law 
was  to  recognize  tb&t  any  assignment,  though  not  expressly 
stating  that  the  assignee  ^ould  have  power  to  collect  or  bring 
suit  as  the  assignor's  attorney,  necessarily  implied  authority 
to  do  BO,  and  an  ^reement  not  to  revoke  the  power, 

§  409.  Inadequaqr  of  a  power  of  attorney  to  protect  tb» 


A  mere  authority  created  by  a  power  of  attorn^  is  not  in 
all  respects,  however,  an  adequate  protection  for  the  assignee 
of  a  claim.    Several  difficulties  may  be  enumerated. 

1.  In  spite  of  a  covenant  not  to  do  so,  the  assignor  mi^t 
attempt  to  revoke  the  power  of  attorney  eiqiressly,  or,  revo- 
cation might  be  effected  by  unplication  of  law,  as  by  death. 

2.  If  the  assign^H^ill  remains  the  owner  of  the  claim,  his 

/    ^  "  Polkidc  and  M altland  find  thai,  on  his  own  belulf  and  not  for  aimthts. 

'  ^       tliia  practice  was  recogniwd  by  the  The  critioiBm  seema  just,  but  it  is 

/  middle  of  the  IStb  centuiy.    2  Hist,  merely  verbal.   The  owner  of  property, 

Eng.  Law,  226.     See  also  1   Lilly's  tangible  or  intangible,  may  give  an< 

Abr.  103;  Lilly's  Practical  R^pster,  48.  other  the  power  or  auUiority  to  reduce 

The  BssigDee  has  often  been  called  the  the  properly  to  poeseaaiQn  and,  bf  so 

agent  of  the  assignor,  but  it  has  been  doing  and  not  beforo,  to  become  the 

pointed  out  that  the  assignee  is  acting  owner  of  it. 
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baiikTupt<7  by  virtue  of  the  bankruptcy  statute  mi^t  b^ 
pected  to  give  title  to  his  assignee  in  bankruptcy  to  thd 
elusion  of  an  assignee  claiming  under  a  prior  assignment  if  i 
is  interpreted  as  giving  a  mere  power  of  attorney,"  and 
attachment  by  garnishment  of  the  debt  by  a  creditor  of 
assignor  might  be  expected  to  prevail  over  a  prior  assignnu 
3.  The  assignor  might,  by  other  assignments,  appoint  o1 
persons  with  authori^  to  collect  the  claim,  and  either  theg 
the  assignor  himself  might  collect  the  claim  in  fraud  of 
original  assignee.  These  diffictdties  were  partly  met  by 
jurisdiction  which  equity  assumed  over  assignments  at  an  ea 
date. 

§  410.  Equitable  protection  of  asslgnmentB. 

Presumably,  because  of  the  difficulties  enumerated  in  1 
preceding  section,  Courts  of  Equity  undertook  as  a  braz 
of  their  jurisdiction  to  ^ve,  so  far  as  possible,  the  effect  to 
assignment  which  the  parties  intended.^^  As  will  be  sc 
equity  did  not  go  so  far  as  to  treat  the  assignee  as  a  true  si 
cesser,  like  an  assignee  in  bankruptcy,  but  they  foimd 
possible  in  ^ect  to  enforce  specifically  a  covenant  on  the  pt 
of  the  assignor  not  to  revoke  the  power  {^ven  to  the  assigm 
and  indeed  without  the  aid  of  a  covenant  against  revocati 
or  of  any  -power  of  attorney  other  than  that  necessarily  impli 
from  the  asidgnment  itsdf,  to  hold  thai  the  assignee  had 
irrevocable  right,  commensurate  with  thai  which  tiie  part 
contemplated,  in  any  controversy  between  the  parties  the 
selves  or  with  tiiose  in  similar  position.  Accordingly,  Courts 
Equity  held  that  an  assignee  for  value  "  would  be  protect 


M  Thia  wu  stated  to  be  the  Uw  in 
1660  in  BukweU  v.  Litoott,  2  K^.  331. 

"  I^tibably  the  jurisdiction  td  equity 
to  protect  MMgnmenta  of  future  in- 
terestB  in  property  not  recogniced  aa 
«Bt«tes  by  the  Common  Iaw,  aa  ehown 
by  Wumstrey  v.  Tanfield,  1  Rep.  in 
Ch.  IS  (1629);  Goring  v.  BickerataS,  1 
Caa.  in  Gh.  4,  S  (1663);  led  to  Ois 
protection  of  oasigDmentS  of  choaea  in 
adioD,  as  in  Coidero/a  Caae,  Free- 


man, 312  (1676);  Anonymous,  Fi 
man's  Ch.  145  (1676);  Fashion 
Atwood,  2  Gas.  in  Gh.  36  (1680). 

■*  In  Corderoy'a  Case,  Freeman,  3 
Finch,  L.  K.,  held  that  though  a  n 
there  in  question  "is  not  asaigQablc 
law,  yet  it  is  in  equity,  when  there  i 
valuable  consideration;"  and  in  An 
ymous.  Freeman,  Ch.  14S,  it  is  at 
Bridgman,  L.  K.,  would  not  protec 
V<4iintAcy  asHipiment  of  txy  choac 
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agunst  any  person  except  one  who  had  m  good  faith  and  for 
value  reduced  to  possession  the  choae  in  action.  Therefore, 
equity  preferred  the  aesignee  of  a  chose  in  action  over  a 
creditor  of  the  assignor  who  subsequently  ganushed  the  debtor 
I  as  a  means  of  coIlectLQg  his  claim  against  the  assignor."  Equity 
also  held  that  the  assignee  would  be  protected  in  his  right  as 
against  an  assignee  in  a  subsequent  bankruptcy  of  the 
assignor^J'  and  at  the  end  of  the  ei^teenth  century  the  same 
decision^  was  made  by  a  court  of  law,"  which  held  that  it 
would  take  notice  of  the  doctrines  of  equity  in  r^ard  to 
ass^nments  and  apply  them.  At  the  present  time  so  fully 
have  courts  of  law  adopted  the  principle  that  as^oment 
of  choses  in  action  will  be  protected,  that  where  an  absolute 
and  total  assignment  of  a  chose  in  action  is  made,  application 
to  a  court  of  chancery  is  not  often  necessary;  and  where  the 
assignee  has  an  adequate  remedy  at  law,  equity  will  not  take 
jurisdiction  to  enforce  his  rights.**  The  power  given  to  an 
assignee  to  collect  and  keep  the  proceeds  of  the  claim  assigned, 
being  wholly  for  the  interest  of  the  assignee  may  be  delegated 
by  him  to  another,  and  a  sub-assignment  is  protected  as  fully 
as  the  original  assignment.*' 


action.  Thou|^  thii  requirement  d 
value  seems  origfnallf  to  have  been 
aimed  at  maintenaaoe.  Me  tupra, 
S  405,  it  persisted  in  oonrts  ot  equi^ 
after  they  had  ceased  to  be  tnKibted  by 
the  thought  al  msintenaaoe. 

"  Cordeioy'B  Case,  Freeman,  312. 

>•  Pet«TS  V.  Soame,  2  Ventcm,  428; 
StOLO-I^wooa,  I  Vee.  Sr.  331. 

■*Winch_tr.Keeley.  1  T.  R.  619. 

"Cator  pT^B^e,  1  Brown's  Ch. 
Cas.  434;  Hayvrard  v.  Andrews,  106 
U.  S.  672,  27  L.  Ed.  271,  1  8.  Ct.  644, 
bSTk  12  Fed.  786;  New  York  Guai^ 
itnty,  etc.,  Co.  v.  Memphis  Water 
Co.,  107  U.  8.  206,  27  L.  Ed.  484,  2 
8.  Ct.  279;  Glenn  c.  Marbury,  145 
U.  8. 499,  36  L.  Ed.  790,  12  S.  Ct.  014; 
Adair  v.  Wineheeter,  7  G.  &  J.  114. 
Waitet  e.    Brooks,    126    Mass,   241; 


Ontario  Bonk  v.  Mnmford,  2  Baib. 
Ch.  596;  Smiley  v.  BeU,  Mart.  A  Yeig, 
378,  17  Am.  Dec.  813;  Moseley  >. 
Boush,  4  Rand.  382. 

*>  Sutheriand  ■>.  Reeve,  161  HL  384, 
3S  N.  E.  130;  Dawee  r.  fioylston,  9 
Mass.  337,  346,  6  Am.  Deo.  72;  Dexter 
D.  Meip,  47  N.  J.  Eq.  488,  21  AtL  114; 
Bank  of  Spring  City  r.  Rhea  Count; 
CTenn.  Ch.),  69  S.  W.  442.  Thereeults 
readied  in  the  civil  law  are  substan- 
tially the  same  as  in  the  Kpglwh  and 
American  law  (see  the  Genoan  Civ. 
Code,  is  39S-413,  and  the  new  Swiss 
Code  of  Obligations)  thou^  as  the 
division  of  rights  into  legal  and  equita- 
ble is  peculiar  to  the  Common  Law,  the 
qualified  ownership  of  the  assignee  is 
not  stated  in  the  same  w&y. 
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§  411.  Assignment  of  duties. 

The  duties  under  a  contract  are  not  asfdgnable  inter  vivos 
in  a  true  sense  under  any  circiunstances;  tiiat  is,  one  who  owes 
money  or  is  bound  to  any  performance  whatever,  cannot  by 
any  act  of  bis  own,  or  by  any  act  in  t^reement  with  any  other 
perscm,  except  his  creditor,  divest  himself  of  liability  and  sub- 
stitute another's  KabUity.**  This  is  sufficiently  obvious  when 
attention  is  called  to  it,  for  otherwise  obligors  would  find  an 
ea^  practical  way  of  escaping  their  obligations,  and  yet  an 
apparent  neglect  to  recognize  the  principle  causes  considerable 
confuaon  when  assignment  of  bilateral  obligations  is  in 
question.  It  is  true  that  on  the  death  of  an  obligor,  the  duty 
binds  his  personal  representatives  to  the  extent  of  the  assets 
in  their  hands;  *'  but  the  representatives  by  a  legal  fiction 
continue  the  person  of  the  deceased;  and  as  their  liability  is 
limited  to  the  assets  of  the  deceased,  the  fiction  is  justifiable 
because  all  his  aesete  pass  into  their  hands.  Only  an  incomplete  J 
analogy,  tiien,  can  be  drawn  between  the  transfer  of  duties  on  / 
death  and  ivier  vivos,''^  *'  though  the  analc^y  is  closer  between ' 
Uie  r^ts  which  pass  on  the  death  of  an  obligee,  and  those 
which  he  can  transfer  while  alive.*'  ADne  who  is  subject  to  a 
duty  though  he  cannot  escape  his  obligation  may  del^ate 
performance  of  it  provided  the  duty  is  of  such  character  that 
paformance  by  an  f^ent  will  be  substantially  the  same  thing 
as  performance  by  the  obligor  himself.//  The  performance  in 

**"No  one  con  aangn  hia  liabilities  109,  63  Atl.  42S;  Pioneer,  etc.,  Co.  v. 

under  a  oontract  without  the  oonsent  Cowdoi,  128  Hinn.  307,  160  N.  W. 

<rf  the  party  to  whom  he  ia  liable."  903,  and  eases  in  the  following  sec^n. 

EaBt«ra  Advertinng  Co.  v.  McGaw,  89  Thus  the  original  lessee  in  spite  of 

Md.  72,  86,  42  Atl.  923.    "You  have  assigmnent  of  his  lease  and  acceptance 

the  right  to  the  b^efit  you  contemplate  by  the  landlord  of  rent  from  the  as- 

froro  the  character,  credit,  and  sub-  signee,  remains  liable  on  hia  covenant 

stance  of  the  person  with  wtuHU  you  to  pay  rent.     Barnard  d.   Godscal], 

contract."     Humble   P.    Huntv,    12  Cro.  Jao.  309;  Thurri>y  v.  Plant,  1 

Q.  B.  310,  317.    See  also  Oak  Grova  Wms.    Saimd.    237,    240;   Taylor    v. 

Const  Co.  f .  J^erson  County,  219  DeBus,  31  Ohio  St.  468. 

Fed.  868,  135  C.  C.  A.  528;  Gross  v.  »  See  supra,  f  310. 

Thornson's  Est,  286  111.  ISfi,  121  N.  *«■ "  As  was  attempted  in  Columbia 

E.  QOO;  Nelson  «.  Reidelbach,  (Ind.  Water  Power  Co.  v.  Columbia,  5.  8, 

App.),    119  N.  E.   804;  Hambleton  Car.  226,  234. 

t.    Jameson,    162    la.    186,    143    N.  « King  v.  West  Coast  Grocery  Co., 

W.  1010;  Tare  s.  Veas^,   126  Md.  72  Wash.  132,  129  Pac.  1081. 


v/ 
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such  a  case  is  indeed  in  l^al  conteiiv>lation  rendered  by  the 
ori^nal  obligor,  who  is  still  the  party  liable  if  the  perfonuance 
ifl  in  any  respect  incorrect.  In  cimsidering  whether  the  duty 
of  an  obligor  can  be  perfonued  by  another,  the  same  question 
ariaee  when  the  obl^or  dies  as  when  he  atten^>ts  an  asragnment 
/  in  his  life  time.  Death  discharges  personal  obligations  because 
f  in  their  nature  they  are  incapable  of  fulfillment  by  an  executor. '^ 
So  under  an  attempted  assignm^it  inter  vivoa  delegation  of 
the  performance  of  such  obligations  is  ineffectual.  Any  ob- 
ligation either  of  a  master  or  servant  where  the  work  in- 
volves a  personal  relation,  is  of  this  character.*"  And  so  it  is 
where  one  contracts  to  ^ve  a  home  and  support  to  a  relative,*" 
or  where  work  of  any  kind  for  which  a  contractor  is  bound  is 
of  a  sort  requiring  peculiar  personal  skill,  *<>  or  where  profes* 
Honal  services  are  contracted  for."  Nor  can  one  who  has 
undertaken  to  carry  on  a  farm  for  another  on  shares,'*  or  who 
has  undertfiken  to  select  public  land  for  purchase  on  shares,*' 
or  who  has  contracted  to  sell  successive  crops  of  hem.p  of  his 
own  raising,'*  or  to  plant  and  care  for  an  orchard,'*  or  who  in 


>  See  infra,  {  1940. 

■■  See  casea  of  such  oontraota  where 
one  party  or  the  otlier  has  died,  irtfra, 
ii  1940  tl  teg.  See  &lao  caaes  in  the 
following  Bection. 

»  Rollins  p.  Riley,  44  N.  H.  9;  Epper- 
son p.  Eppooon,  108  Va.  471,  62  8.  E. 
344.  See  also  People's  Trust  Co.  i>. 
Weidinger,  73  N.  J.  L.  433,  U  Atl.  179; 
In  re  Sheun's  mt.,  38  Utah,  492, 
U4  Paa.  131,  33  L.  R.  A.  (N.  S.) 
347. 

"  Where  a  promisor  engaged  with 
one  who  bou^t  his  abstract  business 
to  turn  over  to  him  all  future  ordera 
for  abstracts  and  the  buyer  aft^^ards 
sold  out  the  business  to  a  corporation, 
the  latter  could  not  require  that  orders 
for  abstracts  received  by  the  original 
owner  ot  the  bueiness  should  be  turned 
over  to  it.  Linn  County  Abstract  Co. 
V.  Beechley,  124  la.  146,  90  N.  W.  702. 
So  where  a  contract  for  part  of  a 
building  cequiree  professional  or  artistic 
taBt«,  the  duty  cannot  be  delegated. 


Swarts  B.  Namgaosett  Elec.,  etc.,  Co., 
26  R.  I.  388, 436,  £9  AtL  77;  Johnson  e. 
VickBTH,  139  Wis.  145,  120  N.  W.  837, 
131  Am.  St.  Rep.  1048,  21  L.  R.  A. 
(N.S.)369. 

"Taylor  v.  BSaA  Diamond  Min. 
Co.,  86  Cat.  S80,  2S  Pac.  SI;  Sloan  r. 
Williams,  138  III.  43,  27  N.  E.  631; 
Hilton  0.  Crooker,  30  Neb.  707,  47 
H.  W.  3;  Deaton  f.  lAwaon,  40  Wash. 
486,  82  Pac.  879,  2  L.  R.  A.  (N.  S.) 
392,  111  Am.  St.  Rep.  922;  Poling  v. 
Condon-Lako,  etc.,  Co.,  55  W.  Va. 
529,  47  S.  E.  279. 

"Fitch  V.  BrockmoD,  3  Oal.  348; 
RandaU  c.  Chubb,  46  Mich.  311,  9 
N.  W.  429,  41  Am.  Rep.  166;  Lewis  ■>. 
SheMon,  103  Mich.  103,  61  N.  W. 
269. 

"Hudson  V.  rWris,  30  Tex.  574. 

*•  Shulti  p.  Johnson,  5  B.  Mon.  497. 
Compare  La  Rue  «.  Groeiin|^,  84 
Cal.  281,  24  Pac.  42. 

"Edison  p.  Babka,  111  Mich.  235, 
69  N.  W.  499. 
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return  for  a  promised  commission  has  undertaken  to  assist 
the  sale  of  land,**  or  who  is  a  party  to  a  contract  whicti  provit 
for  the  canying  on  by  the  parties  of  their  respective  mercf 
tile  business  in  conjunction, '^  del^ate  the  pa^ormance  of] 
du^  The  duty  to  make  a  warranty  deed,**  or  a  promissc 
note,**  cannot  be  performed  by  any  one  but  the  contract 
nor  the  duties  involved  in  a  contract  for  the  exclusive  agen 
to  sell  certain  goods,^  or  in  a  contract  to  place  advertising  a 
supervise  the  advertising  matter  "as  to  style  and  contents,' 
or  to  do  the  printing  for  a  county,*'  or  to  manufacture  a  spec 
class  of  goods  of  high  quahty — especially  when  the  manufaci 
tot's  obligations  limit  his  right  to  manufacture  for  other  dei 
em,*'  or  to  act  as  a  depositary  of  fimds  of  the  other  party  ai 
use  them  in  certain  ways,^  or  to  perform  other  duties  persoi 
in  their  character.** 

If  the  reason  why  a  right  may  not  be  assigned  or  du 


M  MoGuira  p.  Brown,  114  Va.  235, 
76  S.  £.  295. 

"  Moon  V.  'niompson,  93  Mo.  App. 
836,  67  8.  W.  680.  See  also:  Nawau 
Hotd  Co.  p.  Baniett  ft  Bane  Corp., 
162  N.  Y.  App.  D.  381,  147  N.  Y.  8. 
283. 

>■  Stdns  r.  Zwickey,  41  Miim.  448, 
43  N.  W.  376;  Smith  v.  Pitts,  67  Tex. 
Civ.  App.  97,  122  8.  W.  46. 

"  Rappleye  «.  Radne  Seeder  Co., 
79  la.  220,  44  N.  W.  363,  7  L.  R.  A. 
139. 

•Bancroft  v.  Soribner,  72  Fed. 
988,  21  C.  G.  A.  362,  44  U.  S.  App. 
480;  Central  Bram  &  Stamini^  Co. 
«.  Stuber,  220  Fed.  909,  136  C.  C.  A. 
475;  Rappleye  r.  Racine  Seeder  Co., 
79.  la.  220,  44  N.  W.  383,  7  L.  R.  A. 
139;  Detroit  Poetage  Stamp  Serrice 
Co.  IF.  Sdierma<&,  179  IWt^.  266, 
146  N.  W.  144,  Ann.  Cos.  1916  D.  287; 
Standard  Sew^  Mach.  Co.  n.  Smith, 
61  Mont.  245,  162  Pac.  38;  Lord  e. 
Wtqiato  Irrig.  Co.,  81  Wash.  501,  142 
Pac.  1172. 

*'  Eastern  Adv«tising  Company  p. 
McQaw,  89  Md.  72,  42  Atl.  923. 

"Cunpb^   tr.    Board   of   Commie- 


moners,  64  Kana.  376,  67  F&o.  866.  < 
Browne  v.  Jno  P.  81iukey  Co., 
Ore.  480,  115  Pac.  166,  where  a  cc 
tract  to  "print  and  funuah"  advi 
tising  booklets  was  hdd  asaignat: 
by  the  printer. 

"Dr.  Jaeger's  Co.  ».  Walker,  I 
L.  T.  (S.  S.)  180;  Sohleeainger 
Forest  Producta  Co.,  78  N.  J.  L.  63 
76  Atl.  1D24,  30  L.  R.  A.  (N.  S.)  34 
138  Am.  St.  Rep.  627.  SeeaboWalki 
Electric  Co.  v.  New  York  ShipbuiJi 
ing  Co.,  241  Fed.  569, 164  C.  C.  A.  34 
But  even  in  such  a  ease  the  eontracti 
is  not  neocesorily  bound  to  mani 
facture  all  parte  of  the  goods.  Whi. 
comb  r.  Shulti,  216  Fed.  75,  131  C.  ( 
A. 383. 

"  Marquette  p.  WiUdmnn,  119  Mid 
413,  78  N.  W.  474,  43  L.  R.  A.  84 
See  ^BO  New  York  Bonk  Note  Co. 
Hamilton,  eta..  Printing  Co.,  180  N.  ^ 
2S0,73N.E.4S. 

**  Thus  in  Arkomaa  Valley  Smdtit 
Co.  e.  Belden  Mining  Co.,  127  U.  I 
379,  8  S.  Ct.  1309,  32  L.  Ed.  246,  tt 
assignor  hod  undvtaken  to  receii 
and  assay  the  ore  whioh  was  aubiei 
to  the  contract. 
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del^ated  is  not  one  of  public  policy,  assent  to  the  assignment 
by  the  other  party  to  the  contract  is  sufficient  to  make  the 
assignment  or  delegation  effectual.*  Such  assent  is  often 
called  waiver,  but  it  is  rather  the  acceptance  of  an  offer  to 
form  a  novation,  discharging  the  original  contract  and  sub- 
stituting a  new  one  in  its  place. "  /  k  duty  ^^ch  is  in  its  nature 
personal  camiot  be  del^ated  by  an  assignment  even  to  a 
coTX>oration  or  partnership  with  changed  membership  which 
carries  on  a  business  substantially  in  the  same  way  in  which 
it  was  carried  on  previously.** 

§  412.  Assignment  of  bilateral  coatractB. 

Every  bilateral  contract  while  still  executoiy  on  botib  ades 
involves  both  r^ts  and  duties  for  each  party.  As  has  been 
seen  in  the  preceding  section,  duties  under  a  contract  cannot 
in  any  true  sense  be  assigned.  It  follows  therefore  that  no 
bilato^  contract  still  executory  on  both  sides  can  be  assigned 
in  such  a  sense  as  to  substitute  fully  the  assignee  in  the  place 
of  the  assignor.  What  can  be  done  is:  (1)  A  novation  may 
be  made  eliminating  one  of  the  parties  to  the  original  contract 
and  substituting  anotiier  in  his  stead;  but  this  requires  the 
assent  of  all  three  parties  to  the  transaction.^  (2)  Either 
party  to  the  contract,  without  the  assent  of  the  other,  may 
ass^  such  rights  as  have  accrued  to  him  or  are  expected  to 
accrue  to  him  imder  the  contract,  unless  they  are  personal  or  the 
assignment  is  forbidden  by  the  contract  or  by  public  pohcy. 
An  assignment  of  this  sort  is  in  effect  an  assignment  of  a 
unilateral  right.*"    Thus  assignment  of  money  to  become  due 

••  Cleveland,  eto.,  R.  Co.  e.  Wood,  "  Hoog  ■>.  Beiclkert,  1^  Ky.  298, 

19  lU.  362, 354, 59  N.E.  619;  Weather-      134  S.  W.  191;  Detroit  F 


ehogg  D.  Commiseionera,  158  lad.  14,  Service  Co.  r.  Schennaok,  179  Hieh. 

62  N.  E.  477;  Moffitt  d.  Phenix  Ins.  286,  146  N.  W.  144. 

Co.,  tl  Ind.  App.  233,  38  N.  E.  S3Si  oEemp    a.    Bacndnun,    [19061    2 

Pulaski  Stave  Co.  v.  MiUer'a  Creek  K.  B.  604;  Moore  o.  Thompoon,  93  Mo. 

Lumber  Co.,  138  Ky.  372,  128  9,  W.  App.  336,  67  S.  W.  680;  New  YoA 

96;  Uoag  v.  Reichert,  142  Ky.  298,  Bank  Note  Co.  o.  Hamilton,  etc.,  Print- 

134  8.  W.  191;  Detroit  Poet^e  Stamp  ingCo.,  180N.  Y.280,73N.E.48;»iKi 

Servioe  Co,  v,   Schennack,  179  Mich.  see  aupro,  { 316.                            *- 

266,  146  N.  W.  144;  Harlow  v.  Ore-  •>  Aa  to  how  far  assent  of  ^  pttrtia 

gonian  Pub.  Co.,  53  Ore.  272,  100  Pac.  is  neoessary  in  novations,  me  iafra, 

7;  National  Mutual  Aid  Soc.  ir.  Lupoid,  SJ  1870,  1871. 

101  P».  111.  "See    mSra,    {413.      "And    aagtt- 
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under  a  building  contract  is  frequently  made."  (3)  Either 
party  may  make  such  an  assignment  of  rights  and  also  contract 
with  the  assignee  that  the  latter  shall  perform  the  duties  under 
the  contract  which  bind  the  assignor,  if  th^  are  of  a  kind 
which  can  be  delegated.  It  is  no  doubt  bargains  of  this  last 
character  which  are  commonly  called  assignments  of  bilateral 
contracts,  and  perhaps  no  better  single  word  can  be  found 
though  80  far  as  it  implies  that  the  original  obligor  is  freed 
from  his  liability,  it  is  misleading,  -"^ere  is  an  assignment  of 
rights,  but  a  mere  ddegation  of  duties;  and  inquiry  must  be 
separately  made  as  to  whether  the  right  may  be  assigned,  and 
whether  perfonnance  of  the  duties  may  be  delegate^  Tlie 
assignor  remains  bound  to  perform  tJie  duties,  ^^  and  the 


nmt  of  mone;  due  or  to  become  due 
under  an  exeoubuy  ooDtraot  is  not 
ent  of  the  contract,  and  the 
e  is  not  bound  to  perform  it." 
Lunt  V.  Loncheider,  285  lU.  689,  121 
N.  E.  297,  239. 

"Butler  p.  San  Ttaaaaco  Gas  & 
Eke.  Co.,  168  Cai.  32,  141  Pac.  818; 
Daugherty  b.  Goufl,  23  Neb.  105,  30 
N.  W.  361;  Stott  v.  I^raney,  20  Ore. 
410,  28  Pma.  271;  Philadelphia  e>.  Lock- 
hardt,  73  Pa.  211;  Smith  v.  Hubbard, 
86  Tenn.  306,  2  S.  W.  569;  laege  ■>. 
Boen«ix,  16  Gratt.  83,  7S  Am.  Dec. 
189;  RockwdQ  ».  Danids,  4  Wis.  432. 
So  in  ft  contract  for  the  publication  of 
an  adTcrtiaemait.  Amwicaa  Litho- 
graphic Co.  p.  Zie^er,  216  Man.  287, 
103  N.  E.  909.  See  ako  Leonard  «. 
FuringtoQ,  124  Minn.  160,  144  N.  W. 
763. 

"  Tita  aamgnor'a  "attitude  is  that 
of  a  conttaoting  party  who  called  on 
and  radiated  the  serrices  of  others, 
Til.  his  nnnignrm  to  aid  him  in  per- 
forming the  contract. "  Pulaaki  Stave 
Co.  IT.  Miller's  Creek  Lumber  Co., 
138  Ky.  372,  128  S.  W.  96.  In  Bo- 
tixata  I«ntmi  Company  v.  Stiles  & 
Palmer  PrM  Company,  136  N.  Y. 
209,  31  N.  E.  1018,  one  Kelly  had 
entnred  into  a  contract  with  the  de- 
fendant by  which  the  latter  agreed 


to  make  and  dediver  to  the  former,  tot 
a  Bpedfied  price,  certain  dies  to  be  used 
in  the  manufacture  of  lanterns.  Kelly 
subsequently  aesigned  the  contract 
to  the  plaintiff  corporation,  which 
biou^t  action  to  reooTcr  damages  for 
the  failure  of  the  defaidants  to  furnish 
the  dies.  Earle,  C.  J.,  in  delivering 
the  opinion  of  the  court  said  (at  page 
216):  "After  the  asaipunent  Kelly 
had  no  int^^st  in  the  contract,  and 
the  defendant  owed  him  no  duty  and 
oould  come  under  no  obligation  to 
him  for  dama;^  on  aocount  of  a  breach 
of  the  contract  by  it.  There  is  no 
doubt  that  Kelly  could  assign  this  con- 
tract as  he  oould  have  assigned  any 
other  chcee  in  action,  and  by  the 
assignment  the  affiignee  became  en- 
titled to  all  the  benefits  of  the  eon- 
tract.  Devlin  v.  Mayor,  63  N.  Y. 
8,  17.  The  oontraot  was  not  purely 
personal  in  the  sense  that  Kelly  was 
bound  to  perform  in  person,  as  his 
only  obligation  was  to  pay  for  the  dies 
when  delivered,  and  that  obligation 
oould  be  discharged  by  any  one.  He 
could  not,  howevo',  by  the  asugn- 
ment  absolve  himself  from  all  obliga- 
tions under  the  contract.  The  obligft- 
tiona  of  the  oonbract  still  rested  upon 
him,  and  resort  could  still  be  made  to 
him  for  the  payment  of  the  dies  ia 
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assignee  is  under  no  liability  to  the  other  party  to  the  contract.** 
If  performance  is  not  only  delisted  to  tiie  assignee,  but  a 
promise  exacted  from  him  that  he  will  perfoim  the  del^ated 
duties,  the  right  of  tlie  other  party  to  the  contract  to  take 
advantage  of  this  promise  involves  substantially  the  same 
question  aa  any  case  where  an  obligation  of  a  promisee  to  a 
third  person  is  assumed  by  a  promisor.**  But  even  in  juris- 
dictions wha«  it  has  not  as  yet  been  broadly  held  that  such 
an  assumption  of  an  obligation  ^ves  a  creditor  a  direct  right 
against  the  assuming  party,  it  seems  probable  that  in  equity 
the  obligation  undertaken  by  the  assignee  of  the  contract  may 
be  enforced  by  the  non-asaigning  party  to  the  original  con- 
tract.** If  the  assignee  does  not  expressly  assume  the  obliga- 
tions of  the  assignor  it  becomes  a  question  of  construction 
whether  he  impliedly  prconises  to  perform  the  dd^^ted 
duties.  It  is  doubtless  possible  for  a  party  to  a  bilateral 
contract  to  assign  only  the  rights  that  will  accrue  to  him  under 
the  contract  without  delegating  the  duties.     If  he  dear^ 


case  the  lurignnn  did  not  pay  for  them 
when  tendered  to  it.  After  the  aeaga- 
ment  of  the  contract  to  the  plaintiff 
the  drfendant's  obligation  to  perform 
still  remained,  &nd  that  obligation 
was  due  to  the  plaintiff."  So  in  Clem- 
ent D.  Philadelphia,  137  Pa.  328,  334, 
20  Atl.  1000,  21  Am.  St.  Rep.  876, 
the  court  said  that  in  apite  of  an  aa- 
sigoment  by  the  contractor  C,  "the  city 
could  require  C  ta  complete  the  work 
according  to  his  contract."  See  also 
aa  illustrating  the  continuing  liability 
of  the  assignor.  Oak  Gtore  Const. 
Co.  V.  Jefferson  County,  219  Fed.  858, 
135  C.  C.  A.  S28;  And«9w)n  r.  De- 
Urioste,  06  Cal.  404,  31  Fac.  286; 
Crane  v.  Kildorf,  91  HI.  567;  Branel 
t>.  Troxel,  68  lU.  App.  131;  Hofman  tr. 
Chicago  League  BaU  Club,  105  HI. 
App.  249;  Martin  v.  Omdorff,  22  la. 
504;  Pike  v.  Waltbam,  168  Mass.  581, 
47  N.  E.  437;  Pioneer  Loan  &  I^nd  Co. 
V.  Cowden,  128  Minn.  307,  150  N.  W. 
903;  Currier  v.  Taylor,  19  N.  H.  189; 
Liberty  Wall  Paper  Co.  v.  Stonw  Wall 


PKpet  Mfg.  Co.,  69  N.  Y.  App.  D. 
363,  69  N.  Y.  8.  356,  aff-d  170  N.  Y. 
6B2,  63  N.  E.  1119;  Bret^stone  v. 
Buffalo  Foundry  Co.,  167  N.  Y.  A^), 
D.  62,  152  N.  Y.  S.  304,  and  see  oaan 
in  the  preceding  section. 

"  Gross  e.  Thomson's  Est,  286  HL 
185,  121  N.  E.  600;  A.  S.  Cameron 
Steam  Pump  Works  p.  Lubbock,  «tc., 
Co.  (Tex.  Civ.  App),  167  S.  W.  256. 

xSeefupro,  EE  361,  381. 

"  This  has  bera  so  held  in  Enfjand: 
Mangles  v.  Dixon,  3  H.  L.  C.  702.  In 
the  United  States,  also,  the  law  allowB 
recovery.  Smith  p.  Rogns,  14  Ind. 
224;  Smith  v.  Fladc,  95  Ind.  116;  Wig- 
gins Ferry  Co.  p.  Chicago  &  A.  R.  Co., 
73  Mo.  389,  39  Am.  Rep.  519;  Baoh  *. 
Boston,  etc..  Mining  Co.,  16  Mont. 
467,  41  Pac.  76;  Union  Pkc.  R.  Co.  v. 
Douglas  County  Bank,  42  Neb.  460, 
60  N.  W.  886;  Atlantic,  eto.,  R~  Co.  n. 
Atlantic,  etc.,  Co.,  147  N.  C.  368,  61 
S.  £.  185,  23  L.  R.  A.  (N.  8.)  228, 
125  Am.  St.  Rep.  550. 
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dele^tcB  the  duties  as  well  as  assigns  the  rights  it  seems  a 
reasonable  construction  of  the  baigain  that  the  assignee 
impliedly  undertakes  the  performance  of  the  duties."'*^ 

§  413.  "Wbat  contractual  rights  may  be  assigned. 

Not  all  r^ts  under  conti*acts  may  be  assigned.  The 
difficulty  standing  in  the  way  may  be  either:  (1)  that  the 
nature  of  the  right  is  defined  or  limited  by  the  personality  of 
the  original  promisee  or,  (2),  tiuit  public  policy  forbids  asdga- 
ment  of  the  right.  The  first  difficulty  is  itluslxated  by  rights 
to  have  services  rendered  to  the  promisee  which  would  vary 
in  character  if  performance  were  rendered  to  any  one  else.  A 
promise  to  serve  B  as  a  valet  can  only  be  performed  to  B.  If 
B  were  allowed  to  assign  his  right  to  C,  and  C,  whether  called 
the  agent  of  B  or  not,  were  permitted  to  demand  that  A 
should  serve  him,  a  new  obligation  would  be  created  differing 
in  substance  from  that  which  the  obligor  undertook.  And  the 
same  is  true  of  every  contract  of  service  involving  a  personal 
relation.*  So  the  promisee  under  a  contract  to  support  him 
for  life,  cannot  effectively  assign  his  right."  Nor  can  one  who 
has  a  right  to  free  tmtion  at  a  school  or  college.  ">  A  contract 
by  a  painter  to  paint  a  portrait  of  A  cannot  be  assigned  by  A 
to  B  so  as  to  change  the  obligation  to  one  binding  the  painter 
to  paint  B;  thoiigh  it  would  be  possible  for  A  to  assign  to  B 
the  r^t  to  have  the  picture  of  A  when  painted  by  the  artist. 
The  question  of  assigning  rights  of  a  personal  character  tTiter 
vivos  is  entirely  similar  to  the  question  presented  when  the 

*■• "  See  amea  cited  in  the  i»«oediiig  82  (reprint,  p,  60),  American  Smelt, 

note,    ftbo    Columbis    Water    Power  ing,  etc.,  Co.  n.  Bunker  Hill,  etc.,  Co., 

Co.  e.  ColumUa,  fi  S.  C.  225,  2U.    In  24S  Fed.  172,  184;  Boud  of  Eduov 

Bimrose  ■>.  Matthevrs,  78  Wash.  32,  tion  v.  State  Board,  81  N.  J.  L.  211,  81 

138    Pac.    319,    an    assignee  of   the  Atl.  163;  Glaxem.  Borough  of  Flmning- 

Toidor  me  hdd  not  to  asBume  the  ton,  85  N.  J.  L.  384,  Bl  Atl.  1068.    See 

vendor's  obiigations  to  convey  a  p»-  also  ir^ra,  {  421. 
feot  title,  etc.,  though  the  contract         **  Merchants'  Nat.   Bank  v.  Crist, 

of  sale  provided  that  it  should  bind  140  la.  308,  316,  118  N.  W.  394,  23 

the  assigns  of  the  putiee  and  the  aa-  L.  R.  A.  (N.  S.)  526,  132  Am.  St.  Rep. 

Bgnment  set  over  all  of  the  vendor's  267. 

"right,  title,  and  interest  in  and  to"         "Butts  v.  MoMurry,  74  Mo.  App. 

the  oontraot.  526. 

"Bothick's  Adm,  v.  Purdy,  3  Mo. 
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asaigmnent  is  due  to  c^>eration  of  law  on  tite  death  of  the 
obligor.*'  By  the  terms  of  a  contract  also  the  duration  of  a 
right  may  be  limited  to  the  period  of  its  exercise  by  the 
original  promisee.'* '-^But  to  preclude  the  assignment  of  con- 
tractual rights  not  80  limited,  it  must  appear  that  a  personal 
relation  is  involved  in  the  nature  of  the  rights  themselves.^ 
The  commonest  type  of  right  subject  to  assignment  is  one  for 
the  payment  of  money;'*  and  such  an  assignment  is  per- 
missible not  only  as  against  a  principal  debtor,  but  as  against  a 
guarantor.'*   A  right  to  buy  goods,*  or  land,"  or  the  privil^e 


»  King  t>.  Weot  Coast  Orooer^  Co., 
72  Wash.  132,  129  Pao.  1081.  See 
iTifia,  if  1940  et  teg. 

■*  Thus  the  contract  of  a  railitwd  to 
deliver  coal  on  a  switch  as  kmg  as  the 
purchaser  c(»itinued  in  busiDesa  is  not 
ovigQable  by  him.  Fnmkfort,  etc., 
Ry.  Co.  V.  Jackacm,  163  Ky.  534,  166 
8.  W.  103. 

**Hont  V.  Roehm,  84  Fed.  £65; 
Rodun  V.  Horet,  91  Fed.  345,  33  C.  C. 
A.  560,  178  U.  8. 1,  44  L.  Ed.  963,  20 

s.a.reo. 

**  Campbell  ■>.  Equitable  Life  Aae. 
Soo.,  130  Fed.  780;  Buaoh  tr.  Stramberg- 
Carbon  Tel.  Mfg.  Co.,  217  Fed.  328, 
133  C.  C.  A.  244;  Culver  t>.  Newhart, 
18  Cal.  App.  616,  123  Pac.  976; 
Chicago,  etc.,  R.  Co.  o.  Provolt,  42 
Ocd.  103,  93  Pftc.  1126;  WMtem  Union 
Tdegraph  Co.  «.  Ryan,  126  Ga.  191, 
668.  E.  21;Tmunoiis  v.  CitiEens'  Bank, 
11  Ga.  App.  69,  74  8.  E.  798;  Cleary 
o.  Fawoett,  19  Ga.  App.  184,  91  8.  E. 
227;  Wabuh  R.  Co.  o.  Smith,  134  El. 
App.  674;  William  Gilligan  Co.  v. 
Casey,  206  Mass.  26,  91  N.  £.  124; 
Rodgere  v.  Torrent,  111  Mich.  680,  70 
N.  W.  336;  Ebd  ■>.  Pidil,  134  Mich.  64, 
66  N.  W.  1004;  Quigley  v.  Welter,  95 

oTorkingtoD  v.  Magee,  |1902]  2 
K.  6.  427;  Latimer  n.  Ci^ay  VaUey 
Land  Co.,  137  Cal.  286,  70  Pao.  82; 
Moore  t>.  GarigUetti,  228  111.  143,  81 
N.  E.  826;  Anse  La  Butte,  etc.,  Co.  v. 
Babb,  122  La.  415,  47  So.  754;  Ander- 


Minn.  38S,  104  N.  W.  236;  Alden  i>. 
Geoige  W.  Frank  Imp.  Co.,  57  Neb. 
67,  77  N.  W.  369;  Provenrfjw  r. 
Brooks,  64  N.  H.  479,  13  AU.  641; 
Hf^erbertJi  r.  Dudtett,  175  N.  Y. 
App.  D.  480,  162  N.  Y.  8.  167;  Annis- 
ton  Nat.  Bank  v.  Durham  School 
Comm.,  121  N.  C.  107,  2S  S.  E.  134; 
Browne  r.  Joo.  P.  ^lukey  Co.,  58 
Oi«.  480,  116  Pac.  166;  Galey  p. 
Mdion,  172  Fa.  443,  33  Atl.  560; 
Robinaon  t.  McKenna,  21  R.  I.  117, 
42  Atl.  610,  79  Am.  8t.  Rep.  793; 
Parsons  v.  Baltimore  Building  Assoc, 
44  W.  Va.  335,  29  8.  £.  999,  67  Am. 
8t.  Rep.  769.    Many  other  caaes  might 

oReiofl  8.  MardiB,  18  Cal.  Ai^ 
376,  122  Pac  1091;  Rogers  r.  Harvey, 
143  Ey.  88,  136  8.  W.  128. 

"Tolhurstf.  Associated  Mfrs.,[1903] 
A.  C.  414;  In  re  Niagara  Radiator  Co., 
164  Fed.  102;  Martin-Alexander  Lum- 
ber Co.  0.  Johnson,  70  Ark.  216,  66 
S.  W.  924;  Roberts  Cotton  Oil  Co.  o. 
Horse,  97  A^.  513,  135  S.  W.  334; 
Pulaaki  Stave  Co.  e.  Miller's  Credc 
Lumber  Co.,  138  Ky.  372,  128  8.  W. 
96;  Northwestern  Lumber  Co.  v. 
By«s,  133  Mich.  634,  96  N.  W.  628; 

son  V.  American  Suburban  CorpontiiMt, 
155  N.  C.  131, 71 S.  E.  221, 36  L.  R.  A. 
(N.  S.)  896;  Straaser  v.  Stock,  216  Pa. 
577,  66  Atl.  87;  Royoe  ■>.  Carpentw,  80 
Vt.  37,  66  Atl.  888;  and  see  case  dted 
i7ifra,iU5. 
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of  drawing  water  from  a  ^ling,*'  may  likewise  be  assigned. 
So  a  i^t  to  the  performance  of  any  work  not  of  a  personal 
character,**  or  a  contract  to  refrain  from  competition,  expressed 
or  implied  on  the  sale  of  a  business  or  good  will  ^  may  be  en- 
forced by  an  assignee/'  as  may  the  right  of  a  laud  company  to 
have  a  street  railway  company  operate  Its  line  to  a  tract  of 
land  in  question^'  A  right  to  damages  for  breach  of  contract 
is  also  assignable,'*'  and  a  contract  right  which  was  too  per- 
sonal for  assignment  may  on  its  breach  ffxe  rise  to  an  assignable 
action  for  damages.^' 


Sears  c  CoDorer,  34  Barb.  330,  3 
Keyes,  113;  Rooheeter  lADtem  Co.  v. 
Stiles,  etc.,  Preea  Co.,  135  N.  Y.  209, 
SI  N.  E.  1018;  Liberty  WaU  Pt^jer  Co. 
».  Skmer  WaH  Paper  Mfg.  Co.,  59 
N.  Y.  App.  Div.  353,  6S  N.  Y.  Supp. 
355,  aff'd,  170  N.  Y.  682, 63  N.  E.  1119; 
Smith  t>.  Craig,  211  N.  Y.  466,  105  N. 
E.  798;  SchaSer  p.  Vandewater,  160 
N.  Y.  App.  D.  803, 146  N.  Y.  S.  769; 
Atlantic,  etc.,  R.  Co.  o.  Atlantic  Co., 
147  N.  C.  368, 61  S.  E.  185,  23  L.  R.  A. 
(N.  S.)  223;  Poling  v.  Coadon-Lane, 
etc.,  Co.,  56  W.  Va.  629,  47  8.  K  279. 
The  right  to  have  trading  stampe  re- 
deoned  in  goods  acooiding  to  the 
promise  on  the  stamp  may  thus  be 
aaaigaed;  Speiiy  &  Hutohinson  Co.  c 
Weber,  161  Fed.  219,  22  Harv.  L.  Rev. 
60  (see  also  Pond  CkA  Coal  Co.  o. 
Leater,  171  Ky.  811,  188  8.  W.  907), 
«VMt  though  the  asmgnor  was  given  by 
the  tenDB  of  the  original  contract  a 
ri^t  to  sdect  the  goods.  Gniot  v. 
Story,  41  Vt.  633. 

■■Houston,  etc.,  R.  Co.  e.  Cluck, 
31  Tex.  Civ.  App.  211,  72  S.  W. 
83. 

••British  Waggon  Co.  v.  Lea,  S 
Q.  B.  D.  149;  American  &neltiiig,  etc., 
Co.  t.  Bunker  Hill,  etc.,  Co.,  248  Fed. 
172;  HaakeU  p.  Blair,  3  Gush.  634; 
Voigt  e.  Murphy  Heating  Co.,  164 
Mioh.  639,  129  N.  W.  701;  Rochester 
lantern  Co.  v.  Stiles,  etc.,  Preaa  Co., 
136  N.  Y.  209,  31  N.  E.  1018;  Hand  o. 
Brooks,  21  N.  Y.  App.  Div.  489,  47 


N.  Y.  S.  583;  Merritt  p.  Booklovere' 
Library,  89  N.  Y.  App.  Div.  454,  8S 
N.  Y.  a.  797;  Hudson  River  Water 
Power  Co.  p.  Olens  Falls,  etc.,  Co.,  107 
N.  Y.  App.  Div.  648,  96  N.  Y.  8.  421, 
109  N.  Y.  App.  Div.  919,  96  N.  Y.  a 
1137. 

^  See  infra,  {  1640. 

"Johnston  n.  Blancfaard,  16  Cal. 
App.  321;  and  see  casee  in  the  follow- 
ing note. 

'*Lakeview  Land  Co.  t>.  San  An- 
tonio Traction  Co.,  95  Tex.  252,  66 
8.  W.  786. 

™  Devine  v.  Warner,  76  Conn.  229, 
56  Atl.  562;  Hyland  p.  Crofut,  87  Conn. 
49,  86  Atl.  763;  Lynah  v.  CitiEene*  A 
Southern  Bank,  136  Ga.  344,  71  8.  £. 
469;  Enterprise  Mfg.  Co.  p.  Taulbee, 
152  Ky.  783,  154  S.  W.  27;  Simons  p. 
Diamond  Match  Co.,  159  Mich.  241, 
123  N.  W.  1132;  Semper  v.  Coates,  93 
Minn.  76,  100  N.  W.  662;  Howe  p. 
Smeeth  Copper  Co.  (N.  J.  L.),  48  AU. 
24;  Epstein  i>.  United  States  Fidelity, 
etc,,  Co.,  29  N.  Y.  Misc.  296,  60  N.  Y. 
8.  527;  Johnson  p.  Shuey,  40  Wash. 
22,  82  Pac.  123;  McConaugbey  v. 
Bemett's  Ex'ra,  60  W.  Va.  172,  40 
8.E.640. 

"  HiuB  damagee  for  breach  of  a  con- 
tract to  support  were  held  assignable 
in  Bryne  v.  Dorey,  221  Mass.  899. 
See  also  Merchanto'  Nat.  Bank  e. 
Crist,  140  la.  308,  118  N.  W.  394,  23 
L.  R.  A.  (N.  8.)  526,  132  Am.  St.  Rep. 
267;  Baseball  Pl^yeis'  Fraternity  p. 
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Where  it  is  possible  courts  are  disposed  to  hold  that  a  val- 
uable contract  right  is  not  only  assignable,  but  is  not  confined 
in  its  scope  to  the  person  of  the  assignee.  A  contract  by  one 
who  has  sold  a  business  that  he  will  not  compete  with  the  pur- 
chaser if  strictly  construed  would  not  even  tiiough  assignable, 
forbid  competition  with  an  assignee  of  the  purchase",  Wt  it 
is  rather  construed  unless  a  contrary  intuition  is  e:q>ies8ed,  as 
a  promise  not  to  compete  with  the  business  in  question,  whether 
conducted  by  the  promisee  or  by  one  who  succeeds  to  his 
ownership.  Accordingly  the  promisor  is  Uable  to  an  assignee 
for  competing  with  him.^*  A  right  which  may  be  assigned  by 
the  orig^l  obligee  ma,y  be  again  assigned  by  the  assignee.^^ 
One  of  several  joint  obligees  may  assign  his  interest  in  a  chose 
in  action  though  the  assignee  can  enforce  his  right  only  by  join- 
ing the  other  joint  obligees  either  in  a  bill  in  eqxiity  or  imder 
code  procedure; "  and  one  joint  obligee  may  assign  his  interest 
to  his  co-obligees,"  though  even  here  the  obligation  cannot  with- 
out statute  be  enforced  by  the  latter  at  law."°  An  assignment 
of  money  need  not  specify  the  amount  assigned,  if  it  indicates  a 
method  of  determining  it.  Thus,  the  assignor  may  assign  "such 
amounts  as  may  be  due  him  "  from  a  specified  debtor.'" 

Boflton  Ac.  Chib,  166  N.  Y.  App.  D.  J.  L.  236,  77  Atl.  106S;  PrencHoo  », 

484,  151  N.  Y.  S.  5fi7.  Smith,  143  N.  Y.  488,  38  N.  E.  980; 

"  Knonlw  D.  Jones,  182  Ala.  187,  62  Andeni  r.  Gardnor,  151  N.  C.  604,  66 

So.  514;  California  Steam  Navigation  8.E.665;GDmpera«.Roeheeter, fiSPa. 

Co.  n,  Wright,  6  Cal.  258,  65  Am.  Dec.  104;  PubUo  Opinion  Ac.  Co.  d.  Ran- 

511;  Onca  v.  Kodrigues  (Calif.),  165  som,  34  S.  Dak.  381,  148  N.  W.  838, 

Pao.  1012;  Johnston  t>.  Blanohard,  16  Ann.  Caa.  1917  A.  1010    ButBeeeoiUrtt 

CaL  App.  321;  Hedge-Elliott  Co.  v.  HiUman  v.  Shannahan,  4  Oreg.  163, 

Lowe,  47  la.  137;  Swaneon  v.  Kirby,  18  Am.  Rep.  281. 

98  Oa.  586,  26  S.  E.  71;  Bauwena  v.  '*  Dawea  e.  Boybton,  9  Mass.  337, 

Goethals,  187  lU.  App.  663;  Bennett «.  346,  6  Am.  Deo.  72;  Bank  at  ^ring 

Caimiohael  Produce  Co.  (Ind.  App.),  City  v.  Rhea  County  (Tenu.  Ch.),  S9 

116  N.  E.  793;  Up  River  Ice  Co.  v.  S.  W.  442,  and  see  supra,  Hiaadfin. 

Denier,  114  Mich.  296,  72  N.  W.  167,  "Groves  v.   RiAj,    24   Ind.    418; 

68   Am.    St.    Rep.    480;    Haugen    t>.  3tat«  v.  Styner,  154  Ind.  131,  136,  56 

Sundaeth,  106  Minn.  129,  118  N.  W.  N.  E.  98;  MoPike  v.  JAePhetaan,  41 

666;  Hickey  i>.  Brinkley,  88  Neb.  366,  Mo.  521.    See  alao  Chqxnan  c.  Flura- 

129  N.  W.  653;  Webster  v.  Bu«,  61  mer,  36  Wis.  262. 

N.  H.  40,  60  Am.  Rep.  317;  Flecken-  "  Smith  ir.  Gregory,  75  Mo.  131. 

atein   Bros.   Co.  tr.   Fleckenstein,   66  "°  Haworth  t>.  Fisher,  3  Bladrf .  249. 

N.  J.  Eq.  262,  53  At).  1043;  57  Atl.  "  People  v.  Westchmter  County,  57 

1025;  Trowbridge  t>.  Denning,  80  N.  N.  Y.  App.  D.  136,  67  N.  Y.  8.  gSL 
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§  414.  Asslgnmrat  of  future  rights. 

In  many  of  the  cases  involving  assignments  of  monej^ 
yet  due,  the  analogy  is  suggested  of  contracts  to  sell  ch 
property  which  the  grantor  has  not  yet  acquired." 
analogy  between  choaea  in  action  and  chattels  is,  howl 
not  so  perfect  as  se^ns  to  be  assumed  by  the  decisions, 
legal  title  to  existing  chattels  can  be  presently  transferred, 
the  l^al  title  to  chattels  subsequently  to  be  acquired  cai 
be  transferred  without  further  action  of  the  parties.  This 
is  what  gives  the  court  of  equity  its  opportunity.  Apart  f 
statute,  however,  a  complete  l^jal  title  even  in  existing  ch 
in  action  cannot  be  transferred.^  The  practical  efTed 
assignment  of  such  property  is  produced  whether  the  pai 
so  state  or  not,  by  the  legal  authority  or  power  of  attor 
which  the  owner  of  the  claim  gives  to  the  assignee  to  col 
it  and  keep  the  proceeds,  and  what  may  be  called  an  equitt 
ownership  as  hereafter  defined.  The  same  kind  of  effect 
easily  be  given  if  desirable  to  an  as^gmuent  of  a  future  els 
It  is  possible  to  assign  a  claim  the  perfonuance  of  which  is 
yet  due,  and  apart  from  considerations  of  public  policy  tl 
seems  no  limit  to  this  principle.  An  agent  may  be  appoin 
to  collect  all  money  which  shall  be  due  in  the  future,  not  o 
under  existing  contracts  but  imder  future  contracts,  as  reat 
as  to  collect  what  is  due  at  the  present  time.  There  is  no  do 
that  agents  may  be  and  frequently  are  appointed  with  po' 
to  deal  in  matters  of  interest  to  the  principal's  business  wh 
have  not  yet  arisen.    There  seems  also  no  technical  diffici 

**  Ab  to  moh  oontraots,  lee  19  Harr.  la.  672,  79  Am.  Deo.  613;  8andi 

L.   Rer.  Sfi7;  and  see  the  Collowing  Mfg.  Co.  c  Robinaon,  83  la.  667 

cawB  where  the  same  doctrine  was  N.  W.  1031;  Riddle  o.  Dow,  96  Ii 

applied  to  ohosai  in  action.    Tailby  u.  66  N.  W.  1066,  83  L.  R.  A.  811; 

Official  Receiver,  13  A.  C.  623;  Burdon,  wuda  tf.  Peterson,  80  Me.  367,  14 

etc..  Sugar  RePg  Co.  v.  Ferris  Sugar  936,  6  Am.  St.  Rep.  207;  Schubei 

Mfg.  Co.,  78  Fed.  417,  s.  c.  sub  rum.  Heraberg,  65  Mo.  App.  578;  mili 

Burdon,  etc..  Sugar  ReT;.  Co.  ciPayne,  son  r.  New  Jersey  Southern,  etc., 

81  Fed.  663,  26  C.  C.  A.  562,  167  U.  8.  26  N.  J.  Eq.  398;  Clay  c.  East  T. 

127,  17  S.  Ct.  754,  42  L.  Ed.  106;  R.  Co.,  6  Eeifik.  421.     See  akio 

Pullan  v.  Cincinnati,  etc.,  R.  Co.,  5  L.  R.  A.  338,  u.    Taylor  «.  Bar 

Bis.  (IJ.  8.  C.  C.)  237.     Re  Marine  Child  Co.,  228  Mass.  126,  117  H. 

Constructicm  A  Diydock  Co.,  14  Am.  43. 
Blct^.  Rep.  466;  Jessup  v.  Bridge,  11  "See lupra,  i 447. 
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in  a  covenant  on  the  part  of  the  principal  in  such  a  case  not  to 
revoke  the  power  given  to  the  agent  and  to  allow  the  latter  to 
keep  for  hia  own  benefit  what  may  be  collected  under  the 
power.  The  only  question  is  how  far  courts  will  give  the 
protection  to  such  powers  and  covenants  which  has  been  ^ven 
to  assignments  of  existing  choses  in  action.  It  is  obviously 
opposed  to  public  policy  to  permit  a  man  by  means  of  any 
legal  machinery  to  deprive  himself  of  all  rights  which  he  may 
ever  have  in  the  futiire.  Some  limit  must  be  8et.-^ccordiiigly, 
though  an  assignment  of  a  debt  not  yet  due  and  which  may 
never  become  due  is  valid  if  it  appears  that  there  is  an  existing 
contract  or  employment  out  of  which  the  debt  may  arise,"  it 
is  generally  held  that  an  assignment  of  a  r^t  ejgjected  to 
arise  under  a  contract  not  yet  formed,  or  anployment  not  yet 
easting,  is  invalid.^'^This,  however,  is  an  arbitrary  limit  and 
"  Cox  V.  Hughee,  10  CaL  App.  563,      436,  24  Am.  R^.  599;  Waahag  «■ 


102  Pso.  956;  Union  Collection  Co. 
OUver,  23  Cal.  App.  318, 137  Pao.  10S2; 
Chioago,  etc.,  R.  Co.  v.  Provolt,  42 
Coto.  103,  93  Pao.  1128,  16  L.  R.  A. 
{N.  S.)  537;  Hairop  v.  Landers,  etc., 
Co.,  45  Conn.  661;  Berlin  Iron  Bridge 
Co.  D.  Connecticut  River  Banking  Co., 
76  Conn.  477,  57  Atl.  276;  Walton  ». 
Horkan,  112  Ga.  814,  38  S.  E.  105,  61 
Am.  St.  R«p.  77;  Ison  Co.  t>.  Atlantio 
&c.  R.  Co.,  17  Ga.  App.  469,  87  8.  E. 
754;  MaUin  v.  Wenfaam,  209  U.  253, 
70  N.  E.  664,  101  Am.  St.  Rep.  233, 
66  L.  R.  A.  602;  Monarch  Discount 
Co.  V.  Chesapeake  &  Ohio  Ry.  Co., 
285  lU.  233,  130  N.  E.  743;  Metcalf  ». 
Kincaid,  87  h.  443,  54  N.  W.  867; 
Peterson  v.  Ball,  121  la.  544,  97  N.  W. 
79;  Manly  v-  Bitser,  91  Ky.  696,  16 
8.  W.  464,  34  Am.  St.  Rep.  242;  Farrar 
p.  Smith,  64  Me.  74;  Emenon  c. 
European,  etc.,  Ry.  Co.,  67  Me.  387, 
24  Am.  Rep.  39;  Knevals  v.  Blauvelt, 
82  Me.  458,  10  Atl.  818;  Shaffer  u. 
Union  Minii^  Co.,  S5  Md.  74;  Lan- 
nan  v.  Smith,  7  Gray,  160;  Allen  o. 
Chicago  Pneumatic  Tool  Co.,  205 
Mass.  560,  01  N.  E.  887;  Taylor  f. 
Barton-Child  Co.,  228  Mass.  136,  117 
N.  E.  43;  Kane  i>.  Clough,  36  Mich. 


Stratton,  163  Mich.  408,  128  N.  W- 
028;  Schilling  v.  MuUen,  56  Minn.  122> 
56  N.  W.  S86;  Qu^ley  v.  Welter,  96 
Minn.  383,  104  K.  W.  236;  Leonard 
0.  Farrington,  124  Minn.  160,  144 
N.  W.  763;  BeU  e.  MulhoUand,  90 
Mo.  App.  612;  Close  d.  Independent 
Gravel  Co.,  166  Mo.  App.  411,  138 
S.  W.  81;  Coroell  v.  Mutual  Life  Ins. 
Co.,  179  Mo.  App.  420,  165  8.  W.  858; 
Garland  v.  Harrington,  61  N.  H.  409; 
Runnells  v.  Bosquet,  60  N.  H.  38; 
Provencher  v.  Brooke,  64  N.  H.  479, 
13  Atl.  641;  Brindse  v.  Atlantic  Oty 
Assoc.,  76  N.  3.  Eq.  405,  72  AU.  436, 
77  N.  J.  Eq.  272,  79  Atl.  886;  Rodijkeit 
B.  Andrews,  74  Oh.  St  104,  77  N.  E. 
747,  5  L.  R.  A.  {N.  S.)  564;  Tiemay 
B.  MoGarity,  14  R.  I.  231;  Kennedy  o. 
Tiemey,  14  R.  I.  528;  Chaae  v.  Duby, 
20  R.  I.  463,  40  AU.  100;  Dolan  t>. 
Hu^iea,  20  R.  I.  513,  40  AU.  344,  40 
L.  R.  A.  736;  Carter  t>.  Nichols,  58 
Vt.  563,  5  Atl.  197;  Hawea  v.  Wm.  R. 
Trigg  Co.,  110  Va.  165,  66  S.  E.  538; 
State  Bank  v.  Hastings,  15  Wia.  75; 
Porte  V.  Chicago  &c  R.  Co.,  1^  Wis. 
446,  156  N.  W.  469. 

"  Shacklrford  b.  KIbbt  Co.,  131  Ala. 
224.  3180.77.    See  also  Clanton  Bank 
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the  rule  is  not  universally  followed.  There  are  decision 
holding  an  asaigiunent  of  all  future  book  debts  of  a  basic 
and  assignments  for  value  of  rights  under  contracts  no 
made,  but  e35)eeted  to  be  made,  have  been  upheld  by 
courts  in  the  United  States.**  In  ajty  event  it  would 
that  evety  court  would  admit  that  authority  given  i 
assignee  to  collect  a  claim  arising  imder  a  future  contn 
valid  imtil  revoked  either  in  fact  or  by  operation  of  law,  t 
the  death  of  the  assignor.  The  effect  of  an  assignment  of 
claims  now  seems  in  most  jurisdictions  analogous  to  that 
duced  by  an  assignment  of  a  present  claim  under  the 
existing  prior  to  the  protection  by  courts  of  equity  of 
aseignments.  It  is  to  be  observed  that  the  limit  generall 
by  policy  to  the  effectiveness  of  an  assignment  of  a  cho 


9.  RobiDHm,  196  AU.  IM,  70  So.  270; 
Cm  p.  Hugbee,  10  Cal.  App.  553,  102 
Pm.  056;  Qreen  v.  Consolidated 
Wagtm,  etc.,  Co.,  30  Ida.  369, 164  Pac. 
1016;  Stimobog  ir.  EUI,  170  lU.  App. 
323;  Riohardi  v.  Inte^Ocean  NewB- 
papor  Co.,  181  DL  App.  516;  £tna 
Trust  &  Sav.  Co.  v.  Nadtenboist  (Ind.), 
122  N.  E.  421;  FarUBvorUi  c.  Jackson, 

32  M«.  419;  Li^tbody  r.  ftnith,  125 
Mass.  51;  Herbert  «.   Brooaon,   126 

■  Mass.  476;  Eagan  v.  Luby,  133  Msas. 
643;  Taylor  t>.  Barton-CbUd  Co.,  228 
Ma».  126,  117  N.  £.  43;  Raulins  c 
Levi,  233  Maw.  42,  121  N.  E.  600; 
Neumann  «,  Mining  Co.,  67  Mich.  97, 

33  N.  W.  600;  HeUer  v.  Lutx,  264  Mo. 
704,  164  8.  W.  123,  L.  E.  A.  1615  B. 
191;  Bell  v.  Mulbolland,  00  Mo.  App. 
612;  Thompeon  v.  Gimbel,  71  N.  Y. 
Miw.  126,  128  N.  Y.  a.  210;  Rodijkeit 
V.  AndrewH,  74  Oh.  St.  104,  77  N.  E. 
747,  6  L.  R.  A.  (N.  S.)  564;  Lehigh 
RailiDsd  Co.  s.  Woodring,  116  Pa.  513, 
0  Atl.  68;  Forte  v.  Chicago  &c.  R.  Co., 
162  Wis.  446,  166  N.  W.  460.  An 
aasigniiMnt  after  the  cootract  has  been 
made  or  the  empfeyment  has  begun 
made  by  an  attortKiy  in  fact  whose 
Butiwri^  WM  giv«n  him  prior  to  the 
<odBt«noa  of  the  contract  or  employ- 
tDcnt  is  equally  invalid.    Ellia  v.  Saline 


County  Coal  Co.,  100  III.  App 
In  O'Niel  v.  William  h.  L.  Ker 
124  Wis.  234, 102  N.  W.  573  (a. 
rum.  O'Niel  o.  Hehnke  el  oJ.,  70  L 
338),  it  was  held  that  an  assigi 
<rf  the  proceeds  of  milk  thereafter 
sold  to  a  person  to  whom  the  aa 
r^ulady  sold  milk,  but  with  wht 
had  no  contract  waa  ineffectual,  i 
pare  osheb  in  preceding  note  uph<: 
assigamentB  of  future  earnings  b' 
having  an  existing  employment  b 
executory  contract. 

•>  TaUby  v.  Official  Receiver,  13 
Cas.  623;  Preston  Nat.  Bank  v.  0 
T.  Smith  Co.,  84  Mich.  384,  47  t 
502.  See  also  BisaeU  v.  HiU,  10 
App.  563.  Since  the  Judiciary  A' 
assignment  of  a  future  chooe  in  a 
Btill  is  operative  only  aa  an  equi 
aasignment,  but  on  assignmcD 
existing  r^hts  is  given  the  nan 
least  of  a  legal  asBignment.  Hamb 
V.  Brown,  [1917]  2  K.  B.  93.  Sec 
ther,  iV™,  i  446. 

"  Edwards  v.  Peterson,  80  Me. 
14  Atl.  936,  6  Am.  St.  Rep.  207;  < 
V.  Independent  Gravel  Co.,  156 
App.  411,  138  S.W.  81.  See  also 
daU  V.  United  States,  7  Wall.  11: 
L.  Ed.  85;  Metoalf  0.  Kinoaid,  8 
443,  64  N.  W.  867. 
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action  not  yet  due  is  not  the  same  as  tiiat  applicable  to  chattd 
property.  Where  an  attempted  transfer  of  chattel  -property 
is  protected  by  equity,  the  only  requirement  is  that  Uie  prop- 
erty intended  shall  be  described  with  sufficient  exactness;  "  but 
as  has  been  seen,  it  ia  not  the  exactness  of  the  description  but 
the  present  existence  of  the  contract  or  employment  out  of 
which  a  chose  in  action  arises  that  is  generally  held  important. 
A  present  assignment  of  a  futiu^  debt  must  be  distinguished 
from  a  contract  to  assign  in  the  future  or  to  pay  out  of  a  fund 
to  be  collected.  In  a  transaction  of  the  latter  sort  further 
action  by  the  assignor  is  contemplated.  The  precise  words 
used  by  the  parties  are  not  important,  except  as  aiding  an 
inqiiiry  whether  the  transaction  between  assignor  and  assignee 
was  imderstocd  to  be  c(Hnplete,  and  to  require  no  further 
action  by  the  assignor. 

The  question  whether  an  attempted  assignment  in  any  form 
of  future  earnings  even  und^  an  existing  employment  is  invali- 
dated by  the  bankruptcy  of  the  assignor  as  to  wages  earned  sub- 
sequent to  the  asfflgnment  has  been  somev^t  disputed.  It  is 
generally  true  that  property  transferred  as  security  without 
fraud  or  illegal  preference  may  be  enforced  by  the  creditor  of  a 
bankrupt  even  though  the  personal  liabihty  of  the  debtor  is  dis- 
charged.*' On  the  other  hand,  a  debt  founded  upon  a  contract, 
express  or  impUed,  is  provable  in  bankruptcy  and  not  en- 
forceable against  a  discharged  bankrupt  thereafter." 

As  has  been  seen  the  assignment  of  future  earnings  cannot 
be  regarded  as  an  immediate  transfer  of  any  property,  but  the 
assignee  has  an  authority  or  power  to  collect,  and  an  implied 
agreement  on  the  assigncH-'s  part  not  to  revoke  this  power. 
Furthermore,  unless  the  equity  of  the  situation  shall  induce 
the  court  to  change  its  ordinary  principles  the  assignor's  rif^t 
to  wages  when  they  have  been  earned  will  be  regarded  as  vested 
in  the  assignee  so  far  as  a  right  in  the  chose  in  action  can  be 
transferred.  It  seems  impossible  to  find  aiQ^thing  here  which 
can  be  called  a  provable  claim,  and  a  dischu^  in  bankruptcy 

"  See  19  Hanr.  L.  Rev.  657.  (4).    "Debt"  by  the  statute.  Sec.  1, 

"  Shaw  i>.  Sillow&y,  14S  Mkbr.  fi03,  ia  defined  as  i&duding  "any  debt,  de- 
606, 14  N.  E.  783.  See  also  U.  S.  Bank-  mand  or  claim  [HDv»Ue  in  buk- 
niptcy  Act,  Sec.  67  d.  ruptcy."     Asd  wee  infra,   H  1980  tt 

"  V.  3.  Bankruptcy  Act,  Bee  63  a      tq. 
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is  only  applicable  to  provable  claims.  Even  tbe  implied  con- 
tract not  to  revoke  tbe  authority  of  the  assignee  does  not  seem 
such  a  contract  right  as  is  provable  in  bankruptcy.  Accord- 
ingly no  valid  technical  reason  can  be  found  for  denying  the 
right  of  the  asragnee  to  earnings  after  bankruptcy.^  But  the 
hardship  of  the  case  has  induced  many  courts  to  hold  the 
aseognment  invalid  as  to  such  earnings.^ 

Corporate  mortgages  frequently  assign  in  terms  future  earn- 
ings. Such  a  mortgage  involves  an  attempted  assignment 
of  future  choses  in  action  as  well  as  tuigible  properi^y,  and  is 
generally  held  not  good  against  creditors  xmtil  the  mortgagee 
takes  possession." 

It  has  been  said  by  the  Supreme  Court  of  the  United  States: 
"We  apprehend  that  the  doctrine  has  never  been  held,  that 
a  claim  of  no  fixed  amotmt,  nor  time,  or  mode  of  payment;  a 
claim  which  has  never  received  the  assent  of  the  person  against 
whom  it  is  asserted,  and  which  remains  to  be  settled  by  n^o- 
tiations  or  suit  at  law,  can  be  so  assigned  as  to  give  the  assignor 
an  eqxiitable  rigjit  to  prevent  the  original  parties  from  com- 
promising or  adjusting  the  claim  on  any  terms  that  may  suit 
them."'*  but  if  these  words  can  be  r^arded  as  including  a 
contract  right,  the  accuracy  of  the  statement  is  open  to  ques- 
tion. There  seems  no  doubt  that  so  long  as  a  claim  is  suffi- 
ciently defined  by  an  assignment  so  that  it  can  be  identified, 

"Tbe   Bsngnee    wm    ivotected    in  ■<>  Galveston  Bailroad  n.  Cowdrey,  11 

MaOin  p.  Wenham,  209  UL  252,  70  WaU.  45B,  20  L.  Ed.  199;  Gilmui  t>. 

N.  E.  664,  66  L.  R.  A.  602,  101  Am.  DlinoiB  &  M.  Tel.  Co.,  91  U.  S.  603, 

Bt.  R^.  233;  Monarch  IMsoount  Co.  23  L.  Ed.  405;  American  Bridge  Co.  ■>. 

e.  Cbea^wake  A  Ohio  Ry.  Co.,  285  Heiiielbach,  94  U.  S.  798,  24  L.  Ed. 

m.  233,  120  N.  K  743;  Citizens'  Loon  144;  Sage  «.  Memphie,  etc.,  R.  Co.,  125 

Anoc.  V.  Booton  A  Maine  R^lrbad,  196  U.  S.  361,  8  S.  Ct.  887,  31  L.  Ed.  691; 

Maes.  628,  S2  N.  E.  696,  14  L.  R.  A.  .United  States  Trust  Co.  t>.  Wabash 

(N.  S.)  1026, 124  Am.  St.  584,  13  Am.  Western  Ry.  Co.,  150  U.  8.  287,  307, 

Caa-SeS.    SeealBoRBulinap.LeTi,232  14  S.  Ct.  86,  37  L.  Ed.  1085;  MiseiB- 

Mass.  42,  121  N.  E.  600.  nnii  VaUey,  eto.,  Ry.  Co.  ■>.  United 

»Be  West,  128  Fed.  205;  R«  Home  States  Ex.  Co.,  81  HI.  634;  Eliis  v. 

Difloount   Company,    147   Fed.    538;  Boston,  etc.,   R.  Co.,    107  Maaa.   1; 

Be  Earns,    148  Fed.    143;   He  Line-  DeGrafT  v.  Thompson,  24  Minn.  452; 

beny,  183  Fed.  338;  Levi  f.Loevenhart,  New  York  Security  Co.   s.   Saratoga 

138  Ky.  133, 127  8.  W.  748,  30  L.  R.  A.  Gan  Co.,  169  N.  Y.  137,  53  N.  E.  758, 

{N.  8.)  376,  137  Am.  St.  Rep.  377;  45  L.  R.  A.  132. 

Ltatdi  V.  Northern  Fftc.  Ry.  Co.,  96  *'  Kendall  v.  United  States,  7  Wall. 

Minn.  35,  103  N.  W.  704.  113,  116,  IS  L.  Ed.  85. 
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and  it  arises  out  of  an  existing  contract  the  assignment  is  none 
the  less  valid  because  the  amount  payable  is  subject  to  con- 
tingency or  dispute;  '*  and  if  the  assignment  is  vaUd  it  should 
be  protected  against  destruction  by  the  action  of  the  assigDor 
and  the  debtor."  Limitations  have  sometimes  been  set  by 
statute  to  the  right  to  assign  future  salary  or  wages,**  and 
these  statutes  have  been  held  a  valid  exercise  of  the  police 
power.'* 


§  416.  A  contract  of  option  is  assignable. 

Some  question  has  arisen  of  the  right  of  one  who  holds  an 
option  to  assign  his  i^t  to  another.  An  option  if  giv^i  for 
consideration  or  under  seal  is  a  contract; "  and  the  right  of  the 
promisee  might  be  supposed  to  be  as  assignable  as  any  other 
contractual  ri^t.  But  such  an  option  is  also  an  offer  to  enter 
into  a  further  relation;  namely,  that  of  seller  and  buyer.  And 
it  is  a  general  rule  that  an  offer  can  only  be  accepted  by  tiie 
person  to  whom  it  is  made.*'  It  seems  reasonable  where  a  con- 
tract right  of  value  is  concerned  (and  an  option  often  is  of 
value)  and  the  performance  of  the  offeree  can  be  as  effectively 
rendered  by  any  one  as  by  him,  that  the  rule  generally  appli- 
cable to  offers  E^ould  yield,  and  it  is  accordingly  generally  held 
that  an  irrevocable  option  (that  is  one  which  is  a  contract)  may 


*<  In  /n  re  Wright,  lfi7  EU.  544,  86 
C.  C.  A.  206;  Greene  v.  Barthobmew, 
34  iDd.  236,  and  KneTaJs  v.  BUuvdt,  S2 
Me.  458,  le  Atl.  818,  an  iniiuranoe 
agent  assigoed  his  right  to  renewal 
cotnmusions,  the  amount  of  which  waa 
wholly  uncertain.  The  aasignmeot 
was  sustained.  So  other  ixmtnct 
rights,  the  value  of  which  depended 
upon  uncertUD  future  eventa  have 
been  sustained.  Bank  of  Yolo  o.  Bank 
of  Woodland,  3  Cal.  App.  661,  86  Pac. 
820;  Augur  o.  Couture,  68  Me.  427; 
Johnson  t>.  Donahue,  113  Train.  446, 
83  S.  W.  360;  and  see  other  easea  of 
assignment  of  future  claims  cited  in 
this  section. 

•>  See  infm,  i  444. 

**  See  Bowen  v.  King,  14  Ga.  App. 


319,  80  S.  E.  696.  See  HaU  v.  Boetmi 
GbsB  Co.,  207  Mass.  328,  93  N.  E.  640; 
Fay  v.  Bankers'  Surety  Co.,  125  Minn. 
211,  146  N.  W.  369;  Berlin  Mills  Co. 
V.  Poole,  62  N.  H.  439;  Garland  e. 
Linskey,  19  R.  I.  713,  36  Atl.  837,  and 
cases  in  the  following  note.  Also  5 
L.  R.  A.  (N.  S.)  664  and  note,  L.  R.  A. 
1916  D.  367  n. 

u  Mutual  Loan  Co.  r.  Martell,  222 
U.  S.  225,  32  S.  Ct.  74,  66  L.  Ed.  176; 
affg.,  s.  c.  200  Man.  482,  86  N.  E.  916; 
Fay  r.  Bankers'  Surety  Co.,  125  Minn. 
211, 146  N.  W.  359;  Heller  v.  Luti,  254 
Mo.  704,  164  S.  W.  123,  L,  R.  A,  1916 
B.  191;  "Diompson  b.  Erie  R.  Co.,  207 
N.  Y.  171,  100  N.  E.  791. 

"  See  swpro,  J  61. 

"  See  sapra,  i  80. 
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be  enforced  by  an  asstgnee.'"  And  especially  this  has  been  held 
where  an  option  is  contained  in  a  lease.**  A  few  cases,  how- 
ever, have  held  that  an  irrevocable  offer  partakes  of  the  same 
character  as  a  revocable  offer  in  permittdng  acceptance  only 
by  the  offeree.'  Whether  one  holding  an  option  thereby  ac- 
quires an  interest  in  laad  is  sometimes  discussed  as  if  it  affected 
tiie  question,  but  it  may  well  be  admitted  that  no  interest  in 
land  is  given  by  an  option  and  yet  asserted  that  a  contract 
right  exists  which  may  be  as  valuable  as  an  interest  in  land  and 
which  should  partake  of  an  ordinary  incident  of  property, 
like  assignability;  thoiigh  doubtless  by  the  express  terms  of  the 
option  the  right  may  be  made  personal  to  the  one  to  whom  it  is 


§  416.  AssigiubfliQr  of  right  to  subscribe  to  stock. 

The  right  of  one  who  has  contracted  to  subscribe  to  the 
stock  of  a  corporation  to  assign  this  right  has  been  called  in 
question,*  on  the  ground  that  a  corporation  in  diEfposing  of  its 


NWilkms  p.  Hardamy,  169  Ala. 
S65,  48  So.  678;  CfaeiA>rougli  v.  Vuwrd 
Inv.  Co.,  tW  Ky.  149,  160  B.  W.  735; 
Anae  La  Butte  Oil  Co.  v.  Babb,  122 
Ia.  415,  47  So.  754;  Stnaner  p.  St«ck, 
216  Pa.  Sn,  66  Atl.  87;  Rmglinc  «. 
Smith  Bivn  DeTdopment  Co.,  48 
Mont.  467,  138  Pac.  1008;  Big  Beod 
lAnd  Co.  i>.  Hutchings,  71  Wash.  345, 
12S  Pao.  652;  Kreutier  v.  Lynch,  122 
Wis.  474,  100  N.  W.  S87.  See  also 
Cameroii  r.  Shumway,  149  Mich.  634, 
113  N.  W.  287;  Winalow  s.  Dundom, 
46  Mont.  71,  125  Pac.  136;  ■VTmslow  d. 
Wm.  RichardB  Co.,  3  N.  B.  Eq.  Rep. 
4S1;  CHand  v.  McNeiU,  32  Can.  S.  C. 
23.  So  a  Dovenant  not  to  sell  prop- 
er^ without  fint  offering  it  to  the  oov- 
entee  has  been  held  assignable  by  the 
latter.  H.  J.  Lewis  Oysta'  Co.  v. 
West  (Conn.),  107  AU.  138. 

•*WoodaU  D.  Chfton,  11905]  2  Ch. 
267;  Friary  &e.  Brewwies  v.  Single- 
ton, (18001  2  Ch.  261;  Hitchcock  p. 
I^ge,  14  Gal.  440;  Robinson  v.  Perry, 
21  Ga.  183,  68  Am.  Dec.  466;  Perry  v. 


Paa«hal,  103  Ga.  134,  29  S.  E.  703; 
House  P.  Jackson,  24  Or.  89,  32  Pao. 
1027;  Kerr  p.  Day,  15  Pa.  112,  53  Am. 
Deo.  526;  Napier  p.  Darlington,  70 
Pa.  64;  Ha^r  v.  Buck,  44  Vt.  2S6,  8 
Am.  Rep.  368;  Albert  Brick  Ac  Co.  p. 
Ndson,  27  N.  B.  276. 

'  Wheeling  Creek  Co.  p.  Elder,  170 
Fed.  215;  Newton  p.  NowtMi,  11  R.  I. 
390,  23  Am.  Rep.  476;  ELeaae  p.  Kittle, 
66  W.  Va.  269,  49  S.  £.  160;  VanderUp 
p.  Petersrai,  16  Manitoba  L.  R.  341. 
See  also  Myers  p.  Stone,  128  la.  10, 
102  N.  W.  507,  111  Am.  St.  Re^.  ISO 
(where  the  promise  was  to  the  original 
promisee  and  to  "no  other  person") 
comment«d  on  in  Blank  v.  Independent 
Ice  Co.,  152  la.  241,  133  N.  W.  344,  43 
L.  R.A.  (N.S.)  116. 

<  Myera  v.  Stone,  128  Iowa,  10,  102 
N.  W.  607,  111  Am.  St.  Rep.  180; 
Andrew  v.  Meyerdirck,  87  Md.  511, 
40  Atl.  173;  Fulton  p.  Menenger,  61 
W.  Va.  477,  56  S.  E.  830.  See  also 
oases  cited  supra,  i  411,  ad  fin. 

'Holyoke  p.    MiUmann,    151    Wis. 
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BtFOck  has  an  interest  in  the  persons  who  become  stockholders. 
But  unless  by  the  terms  of  the  charter  the  corporation  has 
power  to  refuse  to  register  as  a  stockholder  any  one  who  may 
purchase  stock  after  it  has  been  once  issued,  there  seems  no 
reason  for  denying  the  ri^t  to  assign  a  contract  to  issue  stock 
in  the  first  place,  and  it  is  generally  permitted.* 

§  il7.  Other  assignments  of  rights  which  are  opposed  to 
public  policy. 

Certain  assignments  may  be  specifically  forbidden  by  statute 
Thus  claims  against  the  United  States  cannot  be  assigned  until 
tiiey  have  been  allowed  and  a  warrant  issued  for  them.'  Asagn- 
ments  by  Indians  of  royalties  due  under  oil  leases  of  their  lands 
are  invalid  unless  approved  by  the  Secretary  of  the  Interior.* 
Without  the  prohibition  of  a  statute,  the  salary  or  psiy  of  a  pub- 
lic ofiScer  not  yet  due,  cannot  be  assigned.  This  principle  has 
been  appUed  to  assignments  by  legal  officers,  as  prosecuting 
attorneys,'  a  master  to  whom  a  case  had  been  referred,'  a  clerk 
551,  139  N.  W.  392.  See  also  Coleman 
V.  Spencer,  5  Blackf .  197. 

•  McGue  0.  Rommel,  148  Cal.  639, 83 


Pac.  100;  Baltimore,  etc.,  R.  Co.  i>. 
Sewell,  36  Md.  238,  6  Am.  Rep.  402; 
Brigham  v.  Mead,  10  Allen,  245; 
Valentine  f.  Berrien  Springs  Wat«r- 
Poww  Co.,  128  Mich.  280,  87  N.  W. 
370;  Mancheeter  Street  Ry.  v.  Wil- 
liams, 71  N.  H.  312,  52  Atl.  461;  Rio 
Grande  Cattle  Co.  r.  Buma,  82  Tex. 
60,  56,  17  S.  W.  1043;  Lipecomb'a 
Adm.  p.  Condon,  56  W.  Va.  416,  49 
8.  E.  392,  67  L.  R.  A.  670,  107  Am.  St. 
Rep.  938.  See  also  Haetings  Lumber 
Co.  e.  Evans,  188  Mass.  687,  75  N.  E. 
57. 

*  See  National  Bank  of  Commerce  e. 
Downie,  218  U.  S.  345,  31  S.  Ct.  89,  54 
L.  Ed.  1066;  St.  Paul,  etc.,  R.  Co.  v. 
Unit«d  8tat«,  112  U.  S.  733,  6  S.  Ct. 
366,28L.R.A.861.  The  abject  of  this 
statute  is,  however,  to  protect  the 
government,  not  the  asugnor,  and  if 
it  chooser  to  recognize  a  forbidden  sa- 
signment,  the  assignor  cannot  com- 
plain, and  the  disposition  of  the  courts 


seems  to  be  to  protect  tbe  a 
far  as  possible.  Price  v.  Forrest,  173 
U.  8.  410,  19  8.  Ct.  434,  43  L.  Ed.  749; 
Dulaney  p.  Scudder,  H  Fed.  6,  36 
C.  C.  A.  62;  York  o.  Conde,  147  N.  Y. 
486,  42  N.  E.  193.  And  assignmenta 
by  operation  of  law,  as  to  executwa 
or  tnistees  in  bankruptcy,  tue  not 
included  in  the  prohibition  ol  the 
statute.  Goodman  v.  Niblack,  102 
U.  S.  666,  26  L.  Ed.  229;  National 
Bank  of  CcHnmoi^  v.  Downie,  218 
U.  S.  34S,  31  S.  Ct.  89,  54  L.  Ed. 
1065. 

•  United  Stat«B  c  Nobl^  237  V.  8. 
74,  35  S.  Ct.  532,  69  L.  Ed.  844;  Dar 
V.  Charlton  (fM.),  160  Pac.  606. 

'Holt  V.  Thunnan,  111  Ky.  84,  63 
a.  W.  280,  98  Am.  St.  Rep.  399;  A&- 
deiBOD  p.  Bmnstrom,  173  Mich.  157, 
139  N.  W.  40,  43  L.  R.  A.  (N.  S.)  422; 
Cooley  Credit  Co.  v.  Townsend,  132 
Mo.  App.  30O,  111  S.  W.  894;  first 
Nat.  Bank  0.  State,  68  Neb.  482,  94 
N.  W.  633;  State  n.  Barnes,  10  B.  Dak. 
306,  73  N.  W.  80. 

,  Brunw,  36  Fbd.  147. 
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of  court,*  a  sherifT,"'  a  police  officer,"  a  fireman,'*  and  to  polit- 
ical officers  like  a  county  treasurer."  It  is  equally  applicable  to 
minor  public  officials,  like  clerks  and  copyists,'*  to  assessors,'^ 
to  a  retired  army  officer,"  and  generally  to  all  public  em- 
ployees.'^ A  few  early  cases  to  the  contrary  '*  would  probably 
not  be  followed. 

In  Minnesota  even  accrued  salary  of  such  an  official  can 
probably  not  be  assigned.  It  has  at  least  been  held  that  it 
cannot  be  seized  by  creditors.""  But  generally  Buller's  state- 
ment would  probably  be  accepted  "If  the  question  had  been 
whether  or  not  the  pay  which  was  actually  due  might  be  as- 
s^ed,  I  should  have  thought  it  like  any  other  debt  assign- 
able." ^  It  has  been  said  that  there  is  no  legal  objection  to  an 
assignment  of  unearned  salary  or  fees  of  a  public  officer  becom- 
ing effective  as  soon  as  the  salary  or  fees  have  been  earned  and 


•FfeM  V.  Chipfey,  79  Ky.  260,  42 
Am.  Rep.  215. 

"  Bowery  Nat.  Bank  v.  Wilson,  122 
N.  Y.  478, 25  N.  E.  866,  fl  L.  R.  A.  706, 
19  Am.  St.  Rep.  607. 

"  Chicago  B.  People,  98  HI.  App.  517. 

"  Schmitt  0.  Doolii«,  145  Ky.  240, 

140  8.  W.  197,  36  L.  R.  A.  (N.  8.)  881. 
"Roeech  o.  W.  B.  Worthen  Co., 

06  Ark.  482, 130  8.  W.  661,  31 L.  R.  A. 
(N.  8.)  374. 

■iRan^  p.  Dunn,  66  Col.  72,  4 
Poc.  963;  Bliae  v.  Lawrence,  S8  N.  Y. 
442,  17  Am.  Rep.  273. 

"  Stewart  o.  8ample,  168  Ala.  270, 
63  So.  182;  Ex  parte  Stewart,  185 
Ala.  216,  64  So.  36;  Stevenson  v. 
Kyle,  42  W.  Va.  22g,  24  S.  E.  886,  67 
Am.  St.  Rep.  854  [Cp.  American 
Nat.  Bank  v.  Petry  (Tm,  Civ,  App.), 

141  S.  W.  1010}. 

u  Lidderdale  v.  Montioee,  4  T.  R. 
248;  Schwenk  b.  Wyokoff,  46  N.  J. 
Eq.  560,  20,  AU.  259,  9  L.  R.  A.  221, 
19  Am.  St.  Rep.  438. 

"Arfauckle  u.  Cowtan,  3  B.  A  P. 
321,  328;  Wells  ir.  Foeter,  8  M.  A  W. 
149;  King  v.  Hawkins,  2  Ariz.  358,  16 
Pac.  434;  Bobmitt  v.  Dooling,  145  Ky. 
240, 140  8.  W.  197,  36  L.  R.  A.  (N.  S.) 


881;  Dickinson  v,  Johnson,  110  Ky. 
236,  61  8.  W.  267,  54  L.  R.  A.  666,  06 
Am.  St.  Rep.  434;  Granger  f.  French, 
162  Mich.  366,  116  N.  W.  181,  125 
Am.  St.  Rep.  416;  Dunkley  c.  Mar- 
quette, 157  Mich.  369,  122  N.  W.  126; 
State  D.  Williamson,  118  Mo.  146, 
23  8.  W.  1051,  21  L.  R.  A.  827, 19  Am. 
St.  Rep.  358;  Bliss  v.  Lawrence,  68 
N.  Y.  442,  17  Am.  Rep.  273;  Walker 
r.  New  York,  72  N.  Y.  Misc.  97,  129 
N,  Y,  S.  1059;  Tribune  Reporter 
Printing  Co.  v.  Cadwell  Transit  Co. 
(Utah)  169  Pac.  170. 

"Braokett  v.  Blake  &  Trustee,  7 
Mete.  335;  State  Bank  i>.  Hastings, 
16  Wis.  76.  See  also  National  Bank  t>. 
Fink,  86  Tex.  303,  24  8.  W.  256,  40 
Am.  St.  Rep.  833. 

"Roeller  f.  Ames,  33  Minn.  132, 
22  N.  W.  177;  Sandwich  Mfg.  Co.  v. 
Krake,  66  Minn.  110,  68  N.  W.  606, 
61  Am.  St.  Rep.  306. 

"Flarty  V.  Odium,  3  T.  R.  681; 
Bx  parte  Stewart,  185  Ala.  216,  64  So. 
36;  Roeach  v.  W.  B.  Worthen  Co., 
96  Ark.  482, 130  S.  W.  651,  31  L.  R.  A. 
(N.  S.)  374;  Birkbeok  v.  StaSoid,  14 
Abb.  Pr.  286;  Thompson  v.  CuUen, 
(Tex.  Civ.  App.),  36  8.  W.  412. 
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are  payable;  *^  but  this  seemfi  inadmissible.**  If,  however,  the 
assignee  has  actually  collected  and  reduced  to  possession  the 
proceeds  of  the  claim,  he  cannot  be  deprived  of  them.**"  As  has 
been  seen  *'  an  agreement  that  the  owner  of  a  claim  will  make 
a  certain  disposition  of  its  proceeds,  when  collected  by  him,  is 
not  an  assignment,  and  public  policy  does  not  invalidate  such 
an  agreement  in  regard  to  o£BciaI  pay.**  A  claim  for  alimony 
cannot  be  asugned  voluntarily  or  subjected  to  involuntary 
alienation  for  the  payment  of  debts.*'  Nor  is  the  right  to  it 
lost  by  the  dischai^  in  bankruptcy  of  a  husband  bound  for 
its  payment.*"  In  many  States  as  previously  observed  limi- 
tations  are   imposed   by  statute   on  the    rig^t   to 


Whether  a  right  is  assignable  voluntarily  involves  in  the 
main  the  same  question  as  whether  it  will  pass  under  an  aadgn- 
ment  in  bankruptcy,  A  pension  solely  for  past  services  will 
pass  to  an  assignee  or  trustee  in  bankn^tcy,  but  not  a  pen- 
sion in  consideration  of  continuing  future  services.^  The  mat- 
ter of  government  pensions  is  now  largely  r^;ulated  by  stat- 
ic Roesoh  ».  W.  B.  Worthen  Co.,  688;  Roniaine  ».  Chaunoey,  12B  N.  Y. 
95  Ark.  4S2, 130  S.  W.  SQl,  31  L.  R.  A.  666,  29  N.  E.  826,  U  L.  R.  A.  712. 
(N.  S.)  374,  dtiog,  Blisa  v.  Lawrence,  26  Am.  St.  Rep.  514. 
J»  N.  Y.  442, 17  Am.  Rep.  273;  Staph-  >  Audubon  t>.  Shufeldt,  181  U.  8. 

enaon  v.  Walden,  24  la.  84,  which,      S75, 21  S.  Ct.  735,  45  L.  Ed.  1009. 
howerer,  do  sot  mipport  the  proposi-  *>  See  tupra,  {  414  ad  fin.    In  New 

ttoQ.  Yorii  assignment  of  a  oontnct  tor 

"  In  re  Wilkes,  8  CbI.  App.  659,  97  the  performance  of  labor  or  fumiahing 
Pa4S.  977;  and  see  casee  dted  lupro,  inat«nala  for  the  improvement  of  real 
n.7--16.  eetat«  is  invalid  unless 


"^Roesch  V.  W.  B.  Worthen  Co.,  is  filed.    Williams  EngiaeeriDg,  etc, 

96  Ark.  482, 130  S.  W.  651,  31 L.  R.  A.  Co.  v.  New  Yorit,  176  N.  Y.  App.  D. 

(N.  S.)  374;  Johnaon  i-.  Pace,  78  Rl.  671, 162-N.  Y.  8.  381. 

143;   Stephenson   v.  Walden,    24  la.  "Spooner  v.  Payne,  1  De  O.  M.  A 

84;   Obeidorfer   ir.   LouisvUle  School  0.  383;  Wells  v.  Fosto-,  8  M.  ft  W. 

Board,  120  Ky.  112,  85  S.  W.  696;  149;  Bx  parte  Huggbs,  21  Oh.  D.  85. 

Carnegie  Trust  Co.  v.  6att«ry  Place  See  also  Oliver  d.  Emaonne,  Dyer  lb; 

Re^ty  Co.,  67  N.  Y.  Misc.  462,  122  York  v.  Twine,  Cro.  Jac.  78;  Heald  ». 

N.Y.8.697.  Hay,  3  Giff.  467;  Cwew  v.  Cooper, 

"  Supnt,  i  414.  4  Giff.  619;  Ellis  f.  Earl  Grey,  6  Sim. 

"McGregprp.McGwsor,  180  Mich.  214;   Tunatall  o.   Boothby,    10  Shn. 

505,  90  N.  W.  284,  97  Am.  St.  Rep.  642;  Knight ».  Bulkeley,  6  Jur.  (N.  B.) 

492;  Thunrton  d.   Fairman,    9  Hun,  817;  Ex  parte  Wd>ber,  18  Q.  B.  D. 

584.  Ill;  McCarthy  v.  Goold,   1  BaU  ft 

>•  Paquine  o.  Snaiy,  [1909)  1  K.  B.  Beatty  (Ir.  Ch),  387. 
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ute."  In  the  United  States  the  pensions  of  soldiers  and  sailors 
cannot  be  assigned.** 

§  418.  Assignable  bilateral  contracts. 

^If  the  duties  to  be  performed  by  a  party  to  an  executory 
bilateral  contract  are  not  of  such  a  personal  character  that  their 
performance  cannot  be  delegated,  and  if  his  rights  are  assign- 
able in  their  nature"  he  may  assign  the  contract,  so  far 
as  bilateral  contracts  are  ever  assignable;  and  when  a  bilateral 
contract  still  executory  on  both  sides  is  spoken  of  as  assignable 
it  can  mean  no  more  than  that  performance  of  the  duties  can 
be  delegated  and  that  the  rights  can  be  asdgned.^  Dif&culty 
more  frequently  arises  in  r^ard  to  the  possibility  of  delegat- 
ing the  performance  of  duties  titan  in  regard  to  the  assign- 
ability of  the  rights  under  a  contract.  The  duty  of  one  who 
contracts  to  do  certain  building  or  enf^eering  work,  unless  it 
requires  peculiar  skill,  may  be  delegated,  and  therefore  one 
who  contracts  to  do  such  work  may  asdgn  his  contract,  with 
the  effect  just  defined."  It  has  sometimes  been  suggested 
that  a  contract  for  public  work  stands  on  a  different  footing 
from  contracts  for  private  work,  presumably  by  analogy  to 
cases  where  the  salary  of  public  officials  has  been  held  non- 
assignable; '*  but  this  distinction  seems  untenable  on  principle 
and  opposed  to  authority .''    An  asdgnment  of  the  right  to 

"TheEngliihAotcrfiaSS,  S53(2),  Oil  Co.  v.  Clevtdaiul  Vitrified  Brick 
pioTidee  that  the  court  nwy  "make  Co.,  27  Qik\.  ISO,  111  Put.  326;  QaXwy 
Buch  order  b8  it  thinka  just,  for  tbe  v.  MeUon,   172  P&.  443,  33  Atl.  G60; 
payment    of  .  .  .  half-pay    or    pen-  Columbia  Water  Poirer  Co.  v.  Co- 
son,  or  <A  any  part  Uieiecrf,  to  tite  luinbia,  5  S.  C.  225. 
trustee."  "  This   is   suggeeted    in    Delaware 
■•U.  8.  Comp.  Stat.,  99077.  County  v.  Diebold  Safe  ft  Lock  Co., 
"  See  mpro,  1 413.  133  U.  S.  473,  10  S.  Ct.  399,  33  L.  Ed. 
"Seesuimi,  iA\2.  674;  Appeals  of  the  City  of  Phila- 
"  AnderaoQ  v.  De  Urioate,  96  Cal.  delphia,  86  Pa.  179.    As  to  oontracta 
4M,  31  Pac.  206;  Pike  v.  Waltham,  with  the  United  States,   see  lupra, 
16S  Man.  581,  47  N.  E.  437;  St.  Louia  %  417. 

D.  Clemena,    42   Mo.    69;    Devlin  v.  "  Andeison  v.  De  Urioate,  96  Cal. 

Mayor,  63  N.  Y.  8,  17;  Now  England  404,  31  Pac.  266;  Carlyle  v.  Carlyle 

Iron  Co.  v.  Qin>ert  Elev.  R.  Co.,  91  N.  Water  Co.,  140  lU.  446,  29  N.  K  656; 

Y.  153;  Janvey  v.  LokeU,  122  N.  Y.  Pike  v.  Waltham,  168  Mass.  S81,  47 

App.  D.  411,  106  N.  Y.  S.  690;  Ernst  N.  E.  437;  St.  Louia  «.  Clemens,  42 

c.  KunUe,  6  Oh.  St.  620;  Minnetonka  Mo.  69;  Ernst  v.  Eunkle,  6  Oh.  St. 
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have  construction  work  performed  may  also  be  made  by  the 
anployer.**  A  contract  for  the  production  and  sate  of  goods 
may  similarly  be  assigned  by  the  seller  if  the  work  of  produc- 
tion did  not  donand  peculiar  personal  skill.*^  Other  illustra- 
tions of  assignable  bilateral  contracts  maybe  found  in  the  note.** 
Even  if  a  promise  in  a  bilateral  contract  provides  for  perform- 
ance involving  such  personal  confidence  or  skill  as  to  make 
them  incapable  of  del^ation,  the  rights  imder  the  contract 
may  be  assigned  by  the  promisor,  if  he  himself  performs  those 
duties  which  cannot  be  delegated.** 


§  419.  Personal  responsibility  in  bilateral  contracts  as  pre- 
venting aguigtiTiiffnt. 

Not  infrequently  it  is  given  as  a  reason  for  holding  a  bi- 
lateral contract  non-assignable  that  the  personal  liabiHty  of  the 
assignor  to  perform  on  his  part,  undertaken  by  him  in  the  orig- 
inal contract  in  exchange  for  the  right  given  him  therein  and 
now  assigned,  was  a  vital  element  in  the  contract.^    The 


620;  Columbia  Wat«r  Power  Co.  v. 
Columbia,  6  S.  C&r.  226. 

» In  American  Bonding  Co.  o.  Bal- 
timore, etc.,  R.  Co.,  124  Fed.  866,  60 
C.  C.  A.  52,  it  WBB  held  that  a  oontract 
for  constniction  work  by  the  receivera 
of  a  railroad  company  might  be  en- 
forced by  a  new  railroad  company  to 
which  the  receivera  had  aaaigned  their 
rights  when  the  old  oompany  was 
reorganiied. 

"  LaRue  v.  Groeiinger,  84  Cal.  281, 
24  Pac.  42,  18  Am.  St.  Rep.  179.  (A 
oontrsct  to  buy  and  sell  all  gn^ies 
to  be  grown  on  certain  vines  for 
ten  years,  assignable  by  the  seller); 
Strong  V.  Mooie,  76  Kans.  437,  89 
Pao.  896.  (A  contract  to  buy  and  kH 
600  young  peach  trees  assignable  by 
the  nursery  company,  the  sdler.)  In 
these  cases,  it  seems  that  if  the  cir- 
cumstances had  shown  special  reliance 
on  tbe  seller's  skill,  the  aaaignmentB 
could  not  have  been  uphdd. 

"American  Smelting,  etc.,  Co.  v. 
Bunker  Hill,  etc.,  Co.,  248  Fed.  172; 


Dorr  t.  Alford,  III  la.  278,  82  N.  W- 
789;  Northwestern  Cooperage,  etc 
Co.  V.  Byers,  133  Mich.  634,  96  N.  W. 
629;  Minouri,  K.  &  T.  R.  Co.  i>.  Carter. 
95  Tex.  461,  68  S.  W.  159;  Poling  ». 
Condon-Lane,  etc.,  Co.,  55  W.  Va.  529, 
47  8,  B.  279. 

"Sloan  u.  Williams,  138  lU.  43,  27 
N.  E.  631,  12  L.  R.  A.  496;  American 
Lithc^Cr^hio  Co.  n.  Ziegler,  216  Maaa. 
287,  103  N.  E.  909;  Houmels  v.  Jacobe, 
178  Mo.  579,  77  S.  W.  857;  Harlow  n. 
Oregonian  Pub.  Co.,  53  Or.  272,  100 
Pac.  7. 

*>  Robwn  V.  Drummond,  2  B.  A  Ad. 
303;  Arkansas  Valley  Smelting  Co.  v. 
Belden  Mining  Co.,  127  U.  S.  379,  8 
8.  Ct.  1308,  32  L.  Ed.  246;  Sims  v. 
Cordele  Ice  Co.,  119  Ga.  697,  46  S.  E. 
841;  Macon  Auto  Co.  t>.  Heard,  142 
Ga.  264, 82  S.  E.  668;  Nelson  v.  Reidd- 
bftch  (Ind.  App),  119  N.  E.  804; 
atockatill  e.Byrd,  132  La.  404,  61  So. 
446;  Lansden  c  McCartJiy,  46  Ma 
106;  D.  G.  Hardy  Imptanent  Co.  c 
Iron  Works,  129  Mo.  222,  31  8.  W. 
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argument  is  made  that  if  the  performances  in  a  bilateral 
contract  are  intended  to  be  concurrent,  or  if  the  performance 
by  the  assignor  is  to  precede  the  performance  of  the  other 
party  to  the  contract,  no  injiistice  is  done  by  upholding  the 
assignment;  but  if  perfonnance  on  the  part  of  the  assignor,  by 
the  terms  of  the  original  contract  is  to  follow  the  performance 
on  the  other  side  the  assignment  cannot  be  permitted  since 
the  credit  given  to  the  assignor  was  personal  to  himself,  and 
justice  requires  that  the  other  party  to  the  contract  should 
not  be  compelled  to  perform  and  trust  to  the  credit  of  the 
assignee."  This  ailment  assimies  that  an  assignment  of  a 
bilateral  contract  involves  a  true  assignment  of  duties;  that  is, 
the  substitution  of  a  new  duty  on  the  part  of  the  assignee,  in- 
stead of  the  ori^nal  duty  assumed  by  tiie  assignor  to  Uie  other 
party  to  the  contract.  It  cannot  be  admitted  that  this  is  the 
true  meaning  of  assignment.  Novation  is  the  word  appro- 
priate to  such  a  changed  relation,  and  as  appears  from  the 
next  section  an  attempt  by  one  party  to  force  a  novation  on 
the  other  party  to  a  contract  will  excuse  the  latter,  but  unless 
the  assignor  repudiates  a  continuance  of  his  liability  on  the 
contract  after  the  assignment,  it  does  not  seem  a  valid  objection 
that  the  performance  of  the  assignor  is  not  due  until  after  the 
performance  of  the  other  party  to  the  contract.*^   If  it  were  in- 

589;  Stamdard  Sewing  Mach.  Co.  p.  to  eidst,  and  throu^  the  assignee  to 
Smith,  SI  Mont.  245, 152  Pac.  38;  Rice  fulfil  ito  obligatione  under  the  contract, 
w.  Gibbe,  40  Neb.  264,  58  N.  W.  724;  the  other  party  to  the  original  con- 
Rosenthol  Paper  Co.  p.  National,  etc.,  tract  had  do  defence.  Bee  alao  oaaes 
Paper  Co.,  176  N.  Y.  App.  D.  606,  162  cited  tvpra,  {  412. 
N.  Y.  S.  814;  Menger  v.  Word,  87  Aesigmnents  of  rights,  for  which 
Tes.  622,  30  S.  W.  853.  See  also  payment  waste  be  made  on  credit  were 
Snow  p.  Nelson,  113  Fed.  353,  and  also  upheld  in  Tolhurat  r.  Portland 
Swaria  v.  Narragansett  Electric  LighU  Cement  Mfrs.,  [1003]  A.  C.  414;  Hew- 
ing Co.,  26  R.  I.  388,  436,  59  AU.  77,  man  v.  Chicago  League  BaU  Club, 
111.  195  III.  App.  249;  Vo^  v.  Murphy 

"  If  the  asignee  waives  the  period  Heating  Co.,  164  Mich.  639, 129  N.  W. 

of  credit,  provided  tor  by  the  contract  701;  Liberty  Wall  Paper  Co.  u.  Stoner 

and  tenders  performance  concurrently,  Wall  Paper  Mfg.  Co.,  50  N.  Y.  App. 

the  objection  eannot  be  made.    In  re  Div.  353,  69  N.  Y.  356,  aSd.  170  N.  Y. 

Niagara  Radiator  Co.,  164  Fed.  162.  582,  63  N.  E.  1119;  Minnetonka  Oil 

"Therefore  in  British  Waggon  Co.  Co.  v.  CleveLuid  Vitrified  Brick  Co., 

V.  Lea,  6  Q.  B.  D.  149,  the  court  held  27  Okl.  180,   111  Pac.  326;  though 

ttie    contract    assignable;    aayii^,—  objection  to  the  assignnienta  on  this 

that  as  long  aa  the  aaa^or  continued  ground  does  not  sefm  to  have  been 
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deed  true  that  the  assignor  was  discharged  of  hia  duties,  tmd  the 
assignee  substituted  in  his  place,  few  bilateral  contracts  even 
though  performances  were  by  their  terms  to  be  concurrent 
would  be  assignable.  It  is  sometimes  assumed  that  in  such  a 
case  the  non-assigning  party  runs  no  risk  because  he  does  not 
have  to  perform  until  performance  on  the  other  side  is  tendered 
to  him,  and  he  is  not  injured  if  such  performance  is  tendered  by 
an  assignee.  But  the  non-assigning  party  is  entitled  from  the 
moment  when  the  contract  is  entered  into  to  the  personal 
responsibility  of  the  assignor  in  Eiuch  a  case  as  well  as  in  cases 
where  the  assignor's  performance  was  by  the  terms  of  tte  con- 
tract to  be  postponed  until  after  his  own  performance.  To 
wait  until  the  time  for  performance  may  involve  serious  det- 
riment if  there  is  no  responsible  person  answerable  if  counter 
performance  is  not  then  made  in  exchange  for  the  performance 
tendered.  Moreover,  the  concurrent  performance  when  ac- 
cepted does  not  necessarily  discharge  the  liability  of  the  as- 
signor.** Acceptance  of  such  performance  is  an  election  to 
continue  performance,  in  spite  of  any  justification  for  refusii^ 
to  do  so,  but  it  is  not  a  dischai^  of  contractual  liability  for  a 
defect  in  the  performance,  especially  if  the  defect  is  latent. 
Accordingly  unless  the  assignor  still  remained  liable  for  any 
defects  even  in  concurrent  performances,  the  assignment  could 
not  be  permitted. 

A  further  ai^^ument  may  be  made  in  support  of  the  non- 
assignability of  a  right  to  the  tnmsfer  of  property  where  the 
assignor's  duty  to  pay,  by  the  terms  of  the  original  contract, 
was  to  be  postponed  till  a  date  later  than  that  at  which  per- 
formance of  the  assigned  right  was  due;  namely,  that  the  as- 
signor even  though  remaining  liable  is  less  entitled  to  credit  if 
performance  by  the  other  party  to  the  contract  must  be  ren- 
dered to  the  assignee,  than  he  would  have  been  if  the  perform- 
ance were  rendered  directly  to  himself,  as  was  ori^nally  contem- 
plated. To  this  it  may  be  answered  that  if  the  asdgnor  had 
received  performance  under  the  original  contract,  he  might 
have  made  an  immediate  transfer  of  what  he  received,  and  there 
seems  no  difference  in  substance  in  allowing  him  to  as^n  the 

taken.      See   tiao   cases   cited   supra,  **  Beeir^^  f  700. 

(412. 
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performaDce  immediately  after  he  receives  it  and  allowing  him 
to  assign  the  ri^t  to  the  performance  immediately  before  its 
transfer  is  due.  In  either  case  the  assignor  if  inaolvent  will 
be  subject  to  the  rules  forbidding  fraudulent  conveyances. 
Moreover,  the  obligation  of  the  assignee  to  the  assignor  to  hold 
the  latter  hannless  is  an  asset  of  the  assignor  which  can  be 
made  available  in  equity  in  favor  of  the  other  party  to  the  orig- 
inal contract.*'  xpersonal  responsibility  may  indeed  in  some 
cases  prevent  a  bilateral  contract  from  being  assignable  even 
in  the  limited  sense  in  which  that  word  is  properly  used — th&t 
is,  it  may  prevent  either  the  duty  under  the  contract  from  being 
del^ated,  or  the  right  under  it  from  being'  assigned,  but  this 
will  only  be  where  either  the  right  is  so  personal  that  it  can- 
not be  transferred,'^  or  the  duty  so  personal  that  performance 
of  it  cannot  be  del^ated  to  an  agent,  even  though  the  orifpnal 
obEgor  still  remains  liable.") 

§  420.  What  is  called  an  assignment  may  be  an  offer  of 
novation. 

The  apparent  misunderstanding  of  some  courts  as  to  the 
meaning  of  assigmnent  in  a  bilateral  contract,  to  which  atten- 
tion is  called  in  the  preceding  section,  is  in  many  cases  probably 
merely  a  reflection  of  a  similiar  miatmderatanding  of  the  parties 
themselves.  Doubtless  parties  to  bilateral  contracts  frequently 
attempt  to  effect  the  substitution  of  the  liability  of  a  new  party 
for  that  of  one  of  the  original  parties,  and  frequently  call  such 
an  attempted  transaction  an  assignment.  By  whatever  name 
the  parties  may  call  the  transaction,  if  it  is  made  clear  that 
the  so-called  assignor  intends  by  the  transaction  to  be  free  from 
all  further  liability,  it  seems  that  acceptance  by  the  other  party 
to  the  contract  of  any  subsequent  performance  from  the  so- 
called  assignee,  would  amount  to  assent  to  a  proposed  novation, 
and  the  so-called  assignor  would  be  dischaiged  from  further  lia- 


).  Dixon,  3  H.  L.  C.  702.  S.  Ct.  1308,  32  L.  Ed.  246;  8 

See  lUflO  copra,  K  361-363.  ir.  Byid,  132  La.  404, 61  So.  446. 

**  Se«  tupra,  ){  4,  13.    E.  g.,  vritere  '  Eastern  AdTertiaing  Co.  r.  Mo- 
tile aaaigDor  was  to  be  entrusted  M  Gaw,  89  Md.  72,  42  Atl.  923;  Tarr  v. 
bailee  with  property  of  the  other.    See  Veaaer,  125  Md.  199,  93  Atl.  428.   See 
Aifcsnaaa    Vallly    Smelting    Ca.    t>.  aupra,  S41L 
Belden  Mining  Co.,  127  U.  S.  379,  8 
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bility.*'  Such  an  offer  may  always  be  refused,  and  if  the  ao- 
called  asaigDor  m  effect  has  indicated  that  he  will  oot  thereafter 
be  responsible  for  the  performance  of  his  promise,  and  that  the 
oth^  party  to  the  contract  must  look  solely  to  the  so-called 
assignee,  there  is  a  repudiation  of  contract  by  the  asfflguor  which 
justifies  the  injured  party  in  refu^ng  altogether  to  continue 
performance.  Repudiation  is  none  the  less  an  excuse  to  the 
other  party  to  the  contract  when  accompanied  by  the  state- 
ment that  the  obligations  of  the  repudiator  have  been  assumed 
and  will  be  fulfilled  by  another  person.**   The  question  of  diffi- 

«  See  Fleming  v.  Uw,  183  Cal.  227, 
124  Pae.  lOlS,  andiTt/ra,  }  187S. 

*ThiB  is  clearly  brought  out  in 
Pike  tr.  Walham,  168  Mass.  fiSl,  47 
M.  E.  437.    See  also  Rooenthal  Fi^wr 
Co.  V.  NaUonal,  etc.,  Paper  Co.,  175 
N.  V.  App.  D.  606,  162  N.  Y.  S.  814. 
It  ia  on  thia  ground  that  the  dedsion 
in  Arkanaas  Valley  Smelting  Co. 
BeMen  Mining  Co.,  127  U.  S.  37 
8  8.  Ct.  1308,  32  L.  Ed.  246,  should  be 
rarted.     So  in  Robaon  v.  Drumnioi; 
2  B.  A  Ad.  303,  a  coach-maker  oo 


tracted  to  furnish  the  defendant  the 
use  of  a  carriage  for  fire  yeoia  at  an 
annual  payable  price  in  advance. 
After  three  years  the  ooachmaker 
"assigned"  the  contract  to  his  secret 
partner.  The  defendant  refused  to 
continue  performance  of  the  contr&ct 
with  the  aasignee  and  was  held  justified 
in  BO  doing.  The  case  is  undoubtedly 
sound,  but  the  objection  is  not  that 
the  price  was  payable  in  advance  and 
therefore  personal  credit  was  involved. 
If  the  original  coachmaker  had  con- 
tinued ready,  willing  tmd  able  to  carry 
out  his  obligation,  he  could  have  au- 
thorized an  assignee  to  collect  the  pay- 
ment in  advance  and  keep  it  as  his  own. 
The  real  ground  for  relieving  the  de- 
fendant from  liability  is  that  the  coach- 
maker  repudiated  his  obligation.  He 
showed  by  BSsigDing  his  business  and 
otherwise  that  he  no  longer  intended 
to  fulfil  his  obligations.  Such  repudia- 
tion was  an  excuse  to  the  defendant 


(we  infra,  H  87S,  1315),  iriiether  the 
coarhmak^a  obUgatioa  was  personal 
I  characta  or  not,  and  whether  or 
not  it  was  accompanied  by  an  offer 
to  substitute  anoUier's  liability  for  hia. 
ien  D.  MoCarthy,  45  Mo. 
106,  the  defendant  was  held  not  bound 
to  continue  to  deliver  meat  on  credit 
)ording  to  the  terms  of  a  written 
contract  with  the  plaintiff's  aasignoTB. 
'Hie  court  well  says:  "The  contract 
impoeed  no  obligation  upon  the  de- 
fendant to  accept  as  his  debtors  any 
other  parties  than  those  with  whom  he 
oontract«d;"  but  tlie  question  shoukl 
at  least  have  beo)  touched  upon, 
whether  he  was  asked  to;  whether  the 
assignors  did  not  contimie  to  be  re> 
Bponaible  for  the  meat  ddivered  after 
the  anaignment,  precisQly  as  before. 
See  Britiah  Waggon  Co.  v.  Lea,  6  Q.  B. 
D.  1«.  U  indeed  the  facta  warranted 
the  conclusion  that  the  aamgnor  dis- 
claimed liability  for  future  deliveries 
of  meat,  the  case  is  well  decided.  So, 
where  a  contract  was  mode  to  sell 
land  on  credit  to  two  jointly,  the 
vendor  was  not  obliged  to  carry  out 
the  contract  when  one  of  the  vendees 
repudiated  his  obligations,  thou^  he 
assigned  his  rights  to  his  co-vendee. 
Hambieton  v.  Jameson,  162  la.  180, 
143  N.  W.  1010.  So  in  Johnson  v. 
Vickera,  139  Wis.  146,  120  N.  W.  837, 
21 L.  R.  A.  (N.  S.)  359,  a  buikling  con- 
tractor assigned  his  contract  "without 
Such    words    neceesarify 
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cvlty  ia  one  of  construction.  In  a  particular  case  when  a  party 
to  a  bilateral  contract  purports  to  assign  it,  does  he  mean  to 
disclaim  further  liability  and  in  effect  to  propose  a  novation? 
It  is  submitted  that  on  these  bare  facts  this  is  not  the  proper 
construction.  It  should  rather  be  assumed  in  the  absence  of 
countervailing  circumstances  that  the  word  assignment  is  used 
in  its  proper  sense,  meaning  a  transfer  of  rights  but  only  a 
delegation  of  the  performance  of  duties." 

Assignment  for  the  benefit  of  creditors  or  in  bankruptcy  of 
a  party  to  a  bilateral  contract  still  partially  unperformed  by 
the  asdgnor  excuses  the  other  party  to  the  contract  from 
giving  credit,"  for  the  same  reason  that  insolvency  without 
an  assignment  would  do  so.*' 

§  421.  Non-ossigiiable  bilateral  contracts. 

No  bilateral  contract  for  personal  service  can  be  assigned 
by  eiUier  party  to  it.**  Nor  can  the  duty  of  one  who  was  to 
execute  a  mortgage  on  certain  land  be  del^^ted  to  any  as- 
signee of  the  land.*' 

The  duty  of  a  publisher  under  a  contract  with  an  author  in- 
volves a  personal  relation  and  therefore  since  the  performance 
cannot  be  delegated,  the  publisher  cannot  assign  the  contract;  ** 

indicate    &    repudi&tion    of    further  *'  Seeir^ra,  i  880. 

liability.    See  also  as  to  the  meaning  **  See  tupra,  i  413;  Hall  v.  Gaidner, 

of  the  words  "without  reoourae"  in  1  Maaa.  172;  Daria  u.  Coburn,  8  Mass, 

assignment  of  non-o^otiable  coDtnot,  209;  Streeter  v.  Sumner,  31  N.  H. 

fiingwanger  c.  Hewitt,  79  N.  Y.  Misc.  •'  Nelson  n.  Reidelbach  (Ind.  App.), 

425,  140  N.  Y.  S.  143.  119  N.  E.  804. 

•See  eases  dted  tapra,  $412.    In  "Reade  v.  Bentley,  3  K.  ft  J.  271: 

Detroit  Postage  Stamp  Service  Co.  v.  Stevens  t>.  Benning,  1  K.  &  J.  168,  6 


:,  179  Mich.  266,  146  N.  W.  DeG.  M.  ft  G.  223;  Hole  i..  Bradbury, 

144,   the  defendante  oontraoted  with  12  Ch.   Div.   880;   Griffith  v.   Tower 

the  pkintifTH  assignor  (or  the  sale  of  Publishmg    Co.,     11897]     1    Ch.    21; 

stamp-vending  machines.     Proof  that  American  Litht^pi&phic  Co.  v.  Ziegler, 

the  defendants  performed  the  contract  216  Mass.  287,  103  N.  E.  009.     C/. 

by  furnishing  machines  to  the  plain-  Sunday  Mirror  Co.  p.  Galvin,  55  Mo. 

tiff's  assignor,  and  accepting  in  pay-  App.  412.    Ilus  was  held  to  be  true 

mest  the  plaintiffs  check,  will  not  even  thou^  the  contract  with  the 

establish    a    novation,    because    not  publisher  provided  that  the  publishing 

establishing  their  aaent  to  the  assign-  corporation  "its  representatives  and 

msit.  assigns, "   should   keep   the   prombes 

"  Rappleye  v.  Racine  Seeder  Co.,  70  contained  in  the  contract.    Wooster  v- 

Ia.22a,44N.W.363,7L.R.A.139.  Crane,  73  N.  J.  Eq.  22,  66  Atl.  1003. 
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and  generally  the  assignability  of  a  bilateral  contract  must  be 
tested  by  considering  separately  whether  performance  of  its  obli- 
gation can  be  del^ated  and  whether  its  ri^^ts  can  be  assigned." 
Sometimes  a  party  to  a  bilateral  contract  without  attempting 
to  delegate  performance  of  his  duties,  assigns  his  rights  un- 
der the  contract.  In  such  a  case  the  question  is  the  same  as 
if  the  promisee  in  a  imilateral  contract  attempted  to  assign 
similar  rights.  In  an  English  decision,  **  an  ownci'  of  chalk 
quarries  attracted  to  supply  a  certain  cement  company  with 
as  much  chalk  as  that  company  should  require  for  the  whole  of 
their  manufacture  of  Portland  cement  upon  their  land  near 
the  quarries.  The  manufacturers  assigned  their  business,  in- 
cluding this  contract,  to  a  larger  company.  The  House  of 
Lords  held,  though  with  divided  opinions,  that  the  benefit  of 
the  contract  might  be  assigned  although  the  word  assigns  was 
not  contained  in  the  promise  of  the  owner  of  the  chalk  quar- 
ries. The  case  must  be  rested  on  a  construction  of  the  conffact 
making  the  test  of  the  amount  of  chalk  to  be  furnished  not  the 
personal  needs  of  the  original  promisee,  but  the  capacity  of 
that  promisee's  land  and  the  machinery  thereon.^  But  in  a 
later  decision  the  English  Court  of  Appeal  held  that  where  a 
cake  manufacturer  contracted  for  a  supply  of  all  the  e^gs  that 
he  should  "require  for  manufactming  purposes  for  one  year," 
promising,  himself,  not  to  purchase  ^gs  &om  any  other  mer- 
chant during  the  year,  the  duty  of  the  manufacturer  could  not 
be  delegated  and  that  when  he  transferred  his  business  to  a  com- 
pany the  seller  was  freed  from  all  further  obligations.^   And 

This  deddon  was  by  a  single  judge,  and  even  though  it  etill  bound  the  origina] 

it  Beeme  that  too  little  effect  was  given  manufacturer,  his  refraining  from  buy-^ 

to  the  uae  of  the  word  "assigns."  ing  ^gs  eleevbere  was  not  a  oontcm- 

"  See  SS  411,  413.  plated  conaidertLtioD  for  selling  eggs  to 

"  Tolhuist  t>.  Portland  Cement  Mfis.  any  one  except  the  manufacturer  him- 

Ck>.,  [ig03!A.  C.  414.  self.   In  a  Georgia  case  a  railroad  com- 

"  See  Kemp  f.  Bferselman,  [1906]  2  pany  had  contracted  to  build  a  aide 

K.  B.  604,  606,  arguerulo.  line,   and  haul   the   entire  output   of 

**Kanp  V.  Btersehnan,  11906]  2  K.  lumber  <rf  the  other  party  to  the  con-- 

B.  604.    The  court  laid  stress  on  the  tract  which  on  ita  part  agreed  to  ship 

fact  that  the  manufactui«r  covNianted  its  entire  output  by  the  railroad.    It 

not  to  purchase  e^s  elsewhere.    After  was  held  that  the  ri^t  to  compel 

tbe  manufacturer  had  conveyed  away  perfonnanoe  by  the  railroad  company 

his  business,  this  covenant  could  not  could  not  be  assigaed  by  the  other 

bind  the  transferee  of  the  business,  and  party.     Tift<m,  etc.,  Railroad  Co.  o. 
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even  though  the  assignee  is  a  corporation  formed  by  the  aa- 
signor  and  controlled  by  him,  the  result  is  the  same." 

S  422.  Express  prohibition  of  assignment 

As  rights  in  contract  are  based  on  ihe  expressed  intention 
of  the  parties,  such  rights  by  agreement  may  be  limited  to 
the  original  promisee.  It  may  also  be  agreed  that  a  contractual 
duty  shall  not  be  del^^ted.*"  Thus,  in  an  agreement  to  conv:^ 
real  estate  It  is  not  unusual  to  provide  that  the  vendee  shall 
not  assign  his  r^t  to  a  conveyance."  The  obligation  of  a 
carrier  to  deliver  goods  is  sometimes  limited  by  making  the 
bill  of  lading  not  asognable."  In  obligations  for  the  payment 
of  money  it  is  not  common  to  forbid  assignment  where  the 
money  is  al»oIutely  due.  In  insurance  policies,  however,  it  is 
ccnnmon  to  prohibit  assignment  bd'ore  loss,  and  in  such  a 
contract  the  provision  is  natural,  for  insurance  is  a  contract 
of  indemnity,  and  the  risk  run  may  well  be  altered  if  the  money 
payable  under  the  policy  is  ass^ed  before  liability  on  it  has 
arisen,*'  though  except  for  such  a  prohibition  in  the  policy  it 

BedgDod,  116  Ga.  MS,  43  S.  E.  267.  N.  W.  14;  Wacner  v.  Cheoey,  16  N<^. 

Bee  alao  Saigoit  Glass  Co.  v.  Matthews  202, 20  N.  W.  222;  and  aee  TluHiiaBBn 

Land  Co.,  36  Ind.  App.  4JS,  72  N.  £.  v,  DeGoey,  133  la.  278, 110  N.  W.  581; 

474.  119  Am.  St.  Rep.  606.  Cf.  Cowart  ■>. 

M  In  Nassau  Hotel  Co.  d.  Barnett  &  Singletary,  140  Ga.  436,  79  S.  E.  196. 

Barse  Corp.,  162  N.  Y.  App.  D.  881,  "  Bonds-FoBtor  Lumber  Co. s.  Nortb- 

147  N.  Y.  S.  283,  the  owner  of  a  bot«l  em  Fae.  R.  Co.,  63  Wash.  302,. 101 

oontraeted  whh  Bamett  ft  Bane  that  Fao.  S77.    See  also  Williston  on  Sales, 

they  should  manage  it  for  a  number  of  i  412. 

years.     Bamrtt  ft  Barne  fonoed  the  "If  mtoh  a  provision,  therefore,  is 

defendant   corpontion   and   aaeigaed  contained  in  an  ioaurance  policy  tlie 

the  contract  to  it.    Tba  cmurt  held  the  policy  is  invalidated  if  an  aasignment 

other  party  to  the  contract  oktitled  is  made  before  loss.    Spare  v.  Home 

to  withdraw  from  it.  Mut.    Ins.   Co.,    17    Fed.   668,   671; 

•■Ocdintuieee  or  statutes  nu^  like-  Ftudential  Ina.  Co.  o.  Ritchey  (Ind.), 

wise  so  provide  as  to  particular  con-  I19N.E.36{>;Moiset>.MutualReMrve 

-     .        .             ^^  p^^^  jjj^  Absoc.,  46  La.  Ann.  736,  13 


Co.  V.  New  YoA,  176  K.  Y.  App.  D.  So.  170  (life  poUcy);  National  Matual 

671, 162  N.  Y.  S.  381.  Aid  Sodpty  e.  Lupoid,  101  Pa.  Ill 

oLockcrby  V.  Amoa,  64  Wash.  24,  (Ufe  policy).    In  Lynde  c.  Nin-rKdc  Ins. 

116  Pac.  463, 36  L.  R.  A.  (N.  S.)  1064;  Co.,  139  Maae.  57,  29  N.  E.  222,  an 

Andrew  v.  Meyeidirok,  87  Md.  511,  40  aasent  to  an  absolute  transfer  on^  of  a 

Atl.  173.    C/.  Cheney  v.  Bilby,  74  Fed.  fire  policy  was  held  not  to  protect  an 

£2,  20  C.  C.  A.  291,  36  TJ.  S.  App.  720;  aaeigoment  abaolute  in  tana,  but  in 

Johnson  v.  Eklund,  72  Minn.  19G,  75  fact  intended  as  oollatend  security. 
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may  be  as^gned  before  maturity/*  But  if  such  a  construction 
of  a  policy  is  possible,  an  assignment  of  a  right  which  has  al- 
ready accrued  xmder  the  policy  is  held  not  to  be  within  pro- 
hibition against  assignment;'^  and  even  thou^  the  poUcy 
dearly  forbids  assignment  after  as  well  as  before  loss,  it  has 
been  held  that  the  provision  is  void,"  and  the  same  decision 
has  been  made  in  regard  to  the  assignment  of  other  money 
claims."^  It  can  hardly  be  admitted,  howev^,  that  public 
policy  forbids  a  contract  to  pay  money  to  the  promisee  and 
to  the  promisee  only  without  the  intervention  of  an  agent,  or 
a  contract  to  pay  money,  only  if  the  beneficial  interest  in  the 
claim  still  is  in  the  promisee."  "A  covenantor  is  not  to  be 
held  beyond  his  undertaking,  and  he  may  make  that  as  narrow 
as  he  likes;'"'  though  doubtless  clear  language  should  be  re- 
quired to  lead  to  such  a  construction.'"'  The  right  of  redemption 


«  Miller  v.  Campbell,  140  N.  Y.  467, 
432,  35  N.  E.  661  Gife  poUoy). 

•>  Moffitt  e.  Phenix  Ids.  Co.,  11  Ind. 
App.  233,  38  N.  E.  836  (6re  policy); 
Morley  v.  LiTerpool,  etc.,  Ins.  Co.,  76 
Minn.  286,  79  N.  W.  103  (fire  poHcy) ; 
Mellen  v.  Eanulton  Fire  Ina.  Co.,  17 
N.  Y.  609,  615  (fire  policy);  Penne- 
baker  e.  Tomlinson,  I  Teim.  Ch.  598, 
601;  Bentlay  v.  Standard  Fire  Ins.  Co., 
40  W.  Va.  729, 23  S.  E.  684  (fire  policy). 
See  also  Lazania  o.  Commonwealth 
Ins.  Co.,  5  Pick.  76  (marine  policy). 

*<  Spare  v.  Home  Mutual  Idb.  Co.,  17 
Fed.  568;  Pennebaker  v.  TomlinBon,  1 
Tens.  Ch.  698,  601;  Nease  v.  £tna  Ins. 
Co.,  32  W.  Va.  283,  9  8.  E.  233  (fire 
policy).  See  also  Hobbe  o.  McLean, 
117  U.  S.  667,  6  8.  Ct.  870,  29  L.  Ed. 
940  (this  case  inToIved  a  statutory 
provision  agaioflt  aaa^;ament);  For- 
tunato  V.  Patten,  147  N.  Y,  277,  41 
N.  E.  572. 

f  In  Bank  of  United  States  t>.  Public 
Bank,  88  N.  Y.  Misc.  668,  151  N.  Y. 
S.  26,  there  was  a  rule  of  the  bank 
which  required  the  depositor  to  appear 
in  perton  to  withdraw  his  account. 
The  depositor  assigned  his  account  to 
the  plaintiff,  who  sought  to  reoover 


fromthebank.  The  court  held  that  the 
rule  waa  a  reasonable  one  as  regards 
the  depositor,  but  that  it  would  not 
justify  the  bank's  refusal  to  pay  the 
assignee  for  the  reason  that  the  bank  ia 
a  dditor  and  "cannot  make  rules  and 
r^ulations  which  will  limit  the  right 
to  assign  the  d^t." 

*•  In  Bonds-Foster  Lumber  Co.  e. 
Northern  Pac.  R.  Co.,  53  Wash.  302, 
307,  101  Pac.  877,  the  court  said: 
"One  who  accepts  an  assignment  of  & 
contract,  which  by  express  terms  is 
made  non-assignable  acquires  only  & 
cause  of  action  against  the  assignor." 

*•  Hohnee,  J.,  in  Portuguese-Amer- 
ican Bank  I..  Welles,  242  U.  S.  7,  37 
S.  Ct.  Rep.3,  61  L.  Ed.  116. 

"  In  Tabler  v.  Sheffield  Land  Co.,  79 
Ala.  377,  68  Am.  Rep.  593,  and  Bar- 
ringer  V.  Bea  Line  Construction  Co.,  23 
Okla.  131,  99  Pac.  776,  21  L.  R.  A. 
(N.  8.)  697,  it  was  provided  that  cer- 
tain time  checks  should  be  payable 
only  when  receipted  in  person  by  the 
payee.  It  was  held  that  an  assignee 
had  no  right  gainst  the  debtor.  See 
also  Burck  w.  Taylor,  162  U.  S.  634, 
38  L.  Ed.  578, 14  S.  Ct.  696;  La  Rue  ■>. 
GnEiinger,  84  Cal.  281,  24  Pac  42, 
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evidenced  by  tradmg  stamps,  though  ordinarily  assignable,^' 
may  by  express  terms  of  the  contract  be  confined  to  aaaigneee 
'  answering  a  particular  description.'*  So  a  duty  which  might 
ordinarily  be  pCTformable  by  an  agent  may  by  the  express 
terms  of  the  contract  be  made  a  personal  duty,  or  oversight  of 
the  performance  may  be  made  a  personal  duty.  Thiis  an 
obligation  to  build  a  house  may  by  its  terms  forbid  assignment. 
This  provision  would  not  involve  the  conclusion  that  any  agent 
over  whom  the  contractor  exercised  supervision  as  a  master 
might  not  be  employed,  but  it  would  forbid  the  delegation  of 
the  duty  of  supervision.  Where  a  bilateral  contract  in  tenns 
forbids  assignment,  it  becomes  a  matter  of  construction  what 
is  meant.  Is  it  intended  that  a  duty  imder  the  contract  shall 
not  be  del^ated,  or  is  it  intended  that  a  right  shall  not  be 
assigned,  or  are  both  prohibitions  intended?  When  a  contract 
for  building  or  other  work  for  instance  forbids  assignment,  does 
it  mean  oiiJy  that  the  builder  shall  not  delegate  his  duties,  or 
not  only  this  but  also  that  he  shall  not  assign  his  right  to  the 
payments  to  which  he  is  entitled?  It  is  probable  that  on  a 
fair  construction  the  prohitition  will  generally  be  found  to 
relate  only  to  the  delegation  of  his  duty  by  the  builder.^'    But 

18  Am.  St.  Rep.  179;  Mueller  d.  North-  v.  Bea  Line  Construction  Co.,  23  Okla. 

western  Univ.,  106  111.  230,  63  N.  E.  131,  09  Pao.  775,  21  L.  R.  A.  (N.  S.) 

110,  88  Am.  St.  Rep.  104;  State  v.  £97;    Bonds-Foster    Lumber    Co.    c. 

Kenb,OSMo.  App.  281,  71S,  W.  1066;  Northern  Pacific  R.  Co.,  53  Wash. 

Devlin  v.  Mayor,  63  N.  Y.  14, 17.   But  302,  101  PtM.  877.    See  aba  De  ViU 

see  Bewick  Lumber  Co.  c.  Hall,  94  v.  Loprete,  77  N.  J.  Eq.  633,  77  Atl. 

G».  639,  21S.E.  164;  Weber  V.  Rosen-  636,    Ann.    Cas.  1913  A.   362;    For- 

hetm,  37  HI.  App.  72;  Heniok  c.  Ed-  tunato  r.  Patten,  147  N.  Y.  277,  41 

wards,  106  Mo.  App.  633,  81  S.  W.  N.  £.  672.    In  Omaha  o.  Standard  Oil 

466;  AIdR<^  Lumber  Co.  c  Graves  Co.,  55  Neb.  337,   76  N.   W.  850, 

(T^  Civ.  App.),  131  S.  W.  846.  however,  a  provision  in  a  contract  for 

"  Spory    A    Hutobtnson    Co.    v,  the  lighting  of  streets  that  the  contract 

Hertsbo^  69  N.  J.  Eq.  264,  60  Atl.  should  not  be  asrignable  was  held  to 

368.  invalidato  an  assignrorait  of  certain 

"  Sperrjr  &  Hutchinson  Co.  v.  Weber,  instalments  of  the  payment  which  had 

161  Fed.  219,  22  Harv.  L.  Rev.  60.  become  due.     It  may  be  questioned 

"  Bank  of  Harlem  v.  Bayonne,  48  whether  this  decision  is  sound.    The 

N.  J.  Eq.  246,  21  Atl.  478.    See  for  court  said  that  the  assignment  would 

other    instancefl    of    such    contracla,  compel "  the  city  to  deal  with  strangen 

Staplee  o.  Somerville,  176  Mass.  237,  and  to  determine  at  its  peril  which  of 

67  N.  E.  380;  Wakefield  v.  American  the  eonteating  claimants  were  entitled 

Surety  Co.,  209  Mass.  173;  Barringer  to  the  fund.    This  may  have  been  one 


790 


WILLIBTON  ON  CONTBACTB 


it  may  be  so  cleaify  stated  to  be  applicable  to  the  right  as  wdl 
as  the  duty  as  to  fort)id  another  conatniction.^* 

And  in  contracts  of  other  kinds  assignment  may  be  pndiib- 
ited,  or  allowed  effect  only  on  certain  conditions.'*  But  a  pn>> 
vision  in  a  conb'act  of  service  that  an  assignment  of  wages 
would  subject  an  eii4>loyee  to  immediate  HigmiBHRl  does  not 
make  an  assignment  ineffectual." 

A  prohibition  of  assignment  or  a  condition  restricting  per- 
formance of  the  debtor's  obligaticm  to  the  original  promisee  is 
intended  for  the  benefit  of  the  debtor  and  cannot  affect  the 
equitable  rights  of  the  assignor  and  assignee  as  between  them- 
selves."' Accordingly  if  the  assignor  should  collect  the  assigned 
claim  he  would  be  bound  to  pay  what  he  had  collected  to  the 
assignee.  The  debtor  also,  though  entitled  to  object,  may 
waive  his  objection  to  the  prohibition; "  and  tacit  permission, 
after  notice  of  the  assignment,  that  the  assignee  may  continue 
performance,  amounts  to  a  waiver."  Nor  can  a  junior  a 


of  the  very 
plftted  bjr  iho  aty  and  Bg&inflt  which 
it  sought  to  provide  by  making  the 
contract  non-MMgnahle.  Their  ob- 
ject in  view  may  have  been  to  prevent 
the  eompany  from  losing  intM«t  in 
the  perfonnance  of  the  oontraot  by 
dtVMting  itself  of  all  beneficial  in- 
terests therein."  While  it  seems  clear 
that  by  plain  language  the  ri^t  to  the 
payments  might  be  confined  to  the 
original  contractor  only,  it  does  not 
seem  that  the  pomibilities  ai^gested 
are  such  as  to  require  the  meaning 
which  the  court  gave  to  the  prohibition 
against  aatignmrat.  See  also  Muify 
IT.  nattsntouth,  78  Neb.  163, 110  N.  W. 
7«. 

"B.B./m  Portugueae-American  Bank 
B.  Welles,  242  U.  S.  7,  37  8.  C.  Hep. 
3,  61  L.  Ed.  116. 

"Zetteiiund  ir.  Texas  I^od  Co.,  S6 
Neb.  366,  75  N.  W.  860.  But  see 
Bswick  Lumber  Co.  o.  Hall,  M  Ga. 
639,  21  S.  E.  154,  in  which  it  was  held 
that  a  statutory  proviairm  making 
choses  in  action  aangnable,  overrode 


the  provision  of  the  obligatioa  as- 
signed. See  also  the  pioviaon  ut  the 
Iowa  statute  Tn»lrinp  the  asaigDmettt  of 
"an  instrument"  effective  in  qiite  of  a 
prohibition  contained  in  it  but  subject 
to  any  defence  or  countoclaim,  which 
the  mak«r  might  have  prior  to  suit 
bfoof^t.  Wing  D.  Page,  62  la.  87,  11 
N.  W.  639,  17  N.  W.  181. 

"  Wabadi  R.  Co.  w.  Smith,  134  IlL 
App.  674. 

"  7n  re  Turcan,  40  Ch.  D.  fi;  Portu- 
gueso-American  Bank  s.  Wello,  242 
U.  S.  7,  37  Sup.  Ct.  Rep.  8. 

"  Union  Collection  Co.  0.  Olivw,  23 
Gal.  App.  318,  137  Fae.  1082;  Todd  r. 
Guffin,  66  Ind.  App.  605, 104  N.  E.  fil9; 
Grigg  t>.  Landis,  21  N.  J.  Eq.  494; 
Hackett  o.  CampbeU,  10  N.  Y.  App. 
Div.  523,  42  N.  Y.  S.  47;  Kewster  e. 
Homellsville,  36  N.  Y.  App.  Div.  161, 
S4  N.  Y.  S.  901;  Sharp  v.  Edfftf,  3 
Sanford,381. 

'*Sti4)les  r.  SomerviDe,  176  Han. 
237,  67  N.  E.  380,  and  see  cases  oted  in 
the  preceding  note. 
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object  to  the  priority  of  a  senior  aseigmnent  on  the  ground  of 
a  prohibition  in  the  contract  against  such  an  assignment,  if 
the  debtor  waives  the  objection.** 

§  423.  Eqiress  pmnissioii  of  assignment 

Rights  which  would  not  otherwise  be  capable  of  aasigiunent 
because  too  personal  in  their  character,  and  duties  the  per- 
fonnance  of  which  for  a  similar  reason  could  not  be  del^;ated, 
may  be  assigned  or  delegated  if  the  contract  so  provides." 
It  is  not  infrequent  far  promises  in  contracts  to  be  made  to  the 
promisee  or  his  assigns.  The  addition  of  the  word  "assigns" 
does  not  make  the  promise  negotiable,  nor  does  it  even  allow 
the  assignee  to  sue  in  his  own  name,  except  when  statutes 
allow  the  asagnee  of  any  assigm^ile  contract  to  sue  in  this  way. 
The  insertion  of  the  word  or  its  equivalent,  however,  does 
indicate  a  willineness  on  the  part  of  the  obligor  to  render 
performance  to  an  assignee  if  so  desired.  Thus  where  an 
option  expressly  states  that  the  right  is  given  to  the  promisee 
or  his  assigns,  it  may  clearly  be  enforced  by  an  assignee.^* 

"InFartunatoe.  Patten,  147  N.Y.  e.    Elder,    170   Fed.   215;    Wilson   o. 

277,  41  N.  E.  672,  a  oontnct  with  a  Seybold,  216  Fed.  975;  I«ffaa  n,  Naglee, 

city    prohibited    asdgninent  'Without  9  Cal.  662,  70  Am.  Dec.  678;  Bkkeman 

eonBent  of  the  city.    Two  tusignmeDta  n.  Mill»,  136  Cal.  138,  68  P&c.  587,  89 

were  made,  the  fint  without  the  oon-  Am.  St.  Rep.  120;  Simmons  f.  Zimmer- 

smt  ot  the  city,  the  second  with  its  man,  144  Cal.  266,  79  Poc.  461;  Gustin 

coDNiit,  but  on  being  sued,  the  city  v.  Union  School  District,  94  Mich.  502, 

paid  money  into  court  to  be  diatrib-  54  N.  W.  156,  34  Am.  St.  Rep.  361. 

uted    as    equity   required;    the  first  Even  without  the  word  asaigns,  the 

nmignno  waa  held  entitled  to  priority,  same  result  should  be  reached.     See 

See  further  as  to  waiver  of  the  objeo-  «upra,  H  415.     See  further  as  t«  the 

tion,  Wilson  «.  Reuter,  29  la.   176;  effect  of  the  word  "aaiigns"  ladd  o. 

Burnett  V.  Jersey  City,  31  N.  J.  Eq.  Unicm  Mut.  L.  Ins.  Co.,  116  Fed.  878; 

341.  American  Smelting  dec.  Co.,  v.  Bunker 

•>  Hus  the  contracts  of  profeadon&l  Hill,  etc.,  Co.,  248  Fed.  172;  Sanborn  t>. 

ban  {dayera  often  contain  praviidons  First  Natl.  Bonk,  9  Colo.  App.  245, 

enabling  a  club  which  has  employed  a  47  Pac.  660;  Chattanooga  R.  &  C.  R. 

playn  to  assign  to  another  club,  the  Co.  v.  Warthen,  98  Oa.  699,  25  S.  E. 

right  to  his  services.     See  Oriffiin  v.  988;  Torrence  v.  Bhedd,  156  111.  194,  41 

Brooklyn  BaU  Chib,  68  N.  Y.  App.  N,  E.  95,  42  N.  E.  171;  Northwestern 

D.  566,  73  N.  Y.  S.  864,  affd.  174  N.  Cooperage  Co.  v.  Byws,  133  Mich.  634, 

Y.536,66N.E.1109,'BaaeballPlayer8'  95  N.  W.  529;  AMen  v.  George  W. 

Fraternity  v.  Boston,  etc.,  Oub,  166  Frank  Imp.  Co.,  57  Neb.  67,  77  N.  W, 

N.  Y.  J^>p.  D.  484,  151  N.  Y.  8.  667.  369;  Rice  v.  Gibbs,  33  Neb.  460,  60 

"Wheding  Creek  Ga9,Coa],  etc.  Co.,  N.    W.    436;    Hudson    EUver    VfaUx 
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Notwithatanding  the  use  of  such  words,  however^  the  intention 
of  the  parties  must  be  gathered  from  a  consideration  of  all 
the  terms  and  of  the  entire  tenor  of  the  contract,  construed 
in  the  light  of  surrounding  circumstances,  and  taking  every- 
thing into  consideration  it  may  appear  that  assigmuent  was 
not  to  be  pemutted  without  the  assent  of  the  other  contract- 
ing party." 

§  424.  What  amounts  to  assignment. 

No  words  of  art  are  required  to  constitute  an  as^gnment; 
any  words  which  fairly  indicate  an  intention  to  make  the  as- 
signee owner  of  a  claim  are  sufficient,  ^^  and  the  same  con- 
struction should  be  given  the  words  whether  they  are  oral  or 
written."'    An  unaccepted  offer  to  assign  a  claim  is  not  itself 


Pawa  Co.  v.  Glens  Falk  Oas,  etc.,  Co., 
90  N.  Y.  App.  Div.  513, 85  N.  Y.  8. 577; 
Douglas  V.  Henneaay,  15  R.  I.  272,  3 
Atl.  213;  Hale  e.  Schulte,  3  McCord, 
218;  Columbia  Water  Power  Co.  t>. 
Columbia,  6  S.  Gar.  225,  234;  PuEfer 
B.  Welch,  144  Wis.  506,  129  N.  W. 
S25. 

"  In  Lockerby  v.  Amon,  64  Wfuih. 
24,  116  Pftc.  463,  35  L.  R.  A.  (N.  8.) 
1064,  a  ooatract  for  the  sale  of  land 
provided  that  no  asaigmnent  of  the 
vendee's  right  should  be  made  without 
the  vendor's  aaseat,  yet  the  vendor's 
promise  was  to  the  vmdee  or  hia  as- 
signs.  It  was  held  that  "aasigna" 
meant  only  such  assignees  aa  had  been 
accepted  by  Oie  vendM.  See  also 
'  Central  Brass  &  Stamping  Co.  v. 
Stuber,  220  Fed.  909,  136  C.  C.  A.  475; 
Montgomery  p.  DePioot,  163  Gal.  509, 
96  Pws.  306,  126  Am.  St.  Rep.  84; 
Wooat^  V.  Ciane,  73  N.  J.  £q.  22,  66 
Atl.  1003;  Jetter  v.  ScoUan,  48  N.  Y. 
Misc.  546,  96  N.  Y.  S.  274;  Nassau 
Hotel  Co.  If.  Bamett  &  Bsrse  Corp.,  162 
N.  Y.  App.  D.  381,  147  N.  Y.  8.  283; 
Swarts  c>.  Namtgansett  Elec.  lighting 
Co.,  26 R.  1. 436, 59  Atl.  111. 
■  •*  Chriatmas  v.  RuBsell,  14  WaU.  69, 
84,  20  L.  Ed.  762;  Clark  v.  Sigua  Iron 
Co.,  81  Fed.  310,  312,  39  U.  S.  App. 


753,  26  C.  C.  A.  423;  United  SUtes 
Guaranty  Co.  v.  United  States,  189 
Fed.  339,  111  C,  C.  A.  71;  Southern 
Mut.  life  Aasoc.  ■>.  I>urdin,  1^  Ga. 
495,  64  S.  E.  264;  Kretier  v.  Lordf 
baugh,  117  Md.  562,  83  Atl.  1027; 
Barry  i..  Curley,  202  Mass.  42, 88  N.  E. 
437;  Macklin  v.  KineaJy,  141  Mo.  113, 
41  S.  W.  893;  Holmea  n.  Evans,  129 
N.  Y^  140,  146,  29  N.  E.  233,  234; 
Levins  ».  Stark,  57  Ore.  189,  110  Pac 
980;  Tatum  v.  Ballard,  94  Va.  370,  26 
S.  E.  871.  In  Goldman  e.  Murray, 
164  Cal.  419,  129  Poc.  462.  one  who 
had  a  claim  against  a  oorporation, 
received  its  notes  therdor,  and  in- 
dorsed than  to  another.  Tie  notes 
were  invalid  but  the  indorsee  was  held 
to  be  the  assignee  of  the  indorser's 
original  claim  against  the  corptwstiix). 
In  Kellas  v.  Slack  A  fflack  Co.,  129  Md. 
535,  99  Atl.  677,  a  oontractm  was 
given  a  voucher  check  which  indicated 
that  the  makw  reserved  part  of  what 
was  due  with  which  to  pay  ooiain 
debts  of  the  conttBetor.  The  indorse- 
ment of  the  check  by  the  Utter  was 
held  to  amount  to  an  assignment  by 
the  contractor  to  their  creditors  spec- 
ified in  the  check  of  the  balance  due 

■■  Sees  infra,  i  430. 
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an  aasigDinent; "  nor  is  a  general  su^estion  that  the  debtor 
pay  the  so-called  assignee; "  nor  an  agreement  which  reserves 
to  the  original  owner  of  the  claim  a  right  of  revocation.^ 

It  is  sometimes  stated  that  acceptance  by  the  assignee  is 
necessary  to  the  vaUdity  of  an  assignment;  but  unless  the 
assignment  is  offered  in  return  for  some  proposed  act  or  promise 
by  the  assignee,  no  formal  acceptance  seems  necessary,  If- 
the  assignment  is  by  deed,  the  requisites  for  making  a  deed, 
including  delivery,  must  be  observed;  and  in  a  jurisdiction- 
where  acceptance  of  a  deed  is  necessary  for  its  inception,  it- 
would  be  necessary  in  case  of  a  deed  of  assignment.*'  But 
under  the  fiction  of  a  presumed  acceptance,  the  requirement 
would  doubtless  be  generally  held  to  involve  no  more  than 
this,  that  the  assignor  must  make  a  clear  expression  to  the 
asEognee,  or  to  some  one  on  his  behalf,  of  an  intention  to  make 
a  presrait  assignment.*" 

§  42S.  Orders  upon  a  debtor,  unless  .directing  payment  on 
account  of  a  particular  debt,  are  not  assignments. 
Whether  orders,  drafts,  and  checks  constitute  assigmnents, 
total  or  partial,  of  the  funds  upon  which  they  are  drawn,  has 
been  much,  litigated.  A  mere  order  to  pay  a  sum  of  money  if 
it  involves  no  assertion  express  or  impUed  that  the  money  is 
owing  to  the  drawer  or  if  it  requests  payment  irrespective  of 
the  existence  of  any  debt,  cannot  amount  to  an  assignment  of 
a  claim  which  in  fact  the  drawer  has  against  the  drawee.  And 
it  is  of  the  essence  of  a  negotiable  bill  of  exchange  that  it  shall 
not  be  made  payable  out  of  a  particular  fund.  Therefore,  a  bill 
of  exchange  is  not  an  assignment,  nor  is  any  order  which,  like 
a  bill  of  exchange,  requests  pajonent  to  be  made  irrespective 
of  any  fund  due  to  the  drawer."'    If,  however,  an  order  which 

■•Commerci^    Bank    o.    Eufe,    92  11  la.  SIS;  Edlas  p.  Slack  &  Slack  Co., 

Fed.  789;  I^Ltnb  v.  Coundl  Blufie  Iub.  129  Md.  S3fi,  99  Atl.  677. 

Co.,  70  la.  238, 30  N.  W.  497.  "  Rodick  i>.  Gandell,  12  Beav.  325; 

» Wataon  v.  Wellington,  1  Run.  &  PerciTal  o.    Dunn,   29  Oh.    D.    12S; 

M.  602.  I^Iede  Bank  v.  Schuler,  120  U.  S.  Sll, 

■  Christmaa  t>.  RueseU,  14  Wall.  69,  7  S.  Ct.  644,  30  L.  Ed.  704;  Boaworth 

70,  20  L.  Ed.  762;  In  re  Wood's  Eel.,  v.  Jacksonville  Nat.  Bank,  64  Fed.  615, 

2«P».21],89AU.976.  24  U.  S.  App.  413,  12  0.  C.  A.  331; 

"  See  mipra,  {  213.  Andenon  e.  Jonee,  102  Ala.  537, 14  So. 

Mgee  Bsndoli^  Bank  v.  AnnBtrong,  871;  Lee  v.  Wimberly,  102  Ala.  539, 
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specifically  requests  payment  of  aU  or  part  of  a  particular 
fund  or  claiin  to  which  the  drawer  is  entitled,  is  delivco^  to  the 
payee,  the  order  is  construed  as  an  asaignment."    If  such  an 


16  8o.  444;  Caabman  v.  Hamson,  90 
Cal.  207,  27  F&c.  283;  Meldrum  n. 
Henderson,  7  Colo.  App.  256,  43  Pao. 
148;  mndsor  Cement  Co.  v.  Thompson, 
86  Conn.  511,  86  Atl.  1;  Tallade^ 
Mercantile  Co.  v.  RabinBon,  etc.,  Co., 
96  Oa.  815,  22  S.  E.  1003;  HaU  t>. 
Flanden,  83  Me.  242,  22  Atl.  168; 
Exdunge  Bank  v.  Sutton  Bank,  78 
Md.  577,  586,  28  Atl.  563,  23  L.  R.  A. 
173;  Holbrook  t>.  Fayne,  151  Mass. 
383,  24  N.  E.  210,  21  Am.  St.  Rep. 
456;  Sunderlin  v.  Mecosta  County 
Savings  Bank,  116  Mich.  281,  74  N.  W. 
478;  Bush  v.  Foote,  58  Min.  6,  38  Am. 
It«p.  310;  Bank  of  Conunerce  v.  Bogy, 
44  Mo.  13,  100  Am.  Dee.  247;  Jonoa 
p.  FaciBe  Wood,  etc.,  Co.,  13  Nev.  359, 
29  Am.  Rq>.  308;  Bradley-Currier  Co. 
V.  Bemi,  55  N.  J.  Eq.  10,  35  Atl.  832; 
Scbmittler  v.  Simtm,  101  N.  ¥,  564,  5 
N.  E.  452,  S4  Am.  Rep.  737;  MuUer 
p.  Kling,  149  N.  Y.  App.  Div.  176,  133 
N.  Y.  6. 614;  Matriner  o.  John  L.  Rop» 
Lumber  Co.,  113  N.  C.  52,  18  S.  E.  9i 
(but  see  HoweU  v.  Boyd  Mfg.  Co.,  116 
N,  C.  806,  22  S.  E.  5);  Firrt  Nat.  Bank 
o.  School  District,  31  Okl.  139,  129  Pac. 
614, 39  L.  R.  A.  {N.  S.)  65S;  Common- 
wealth V.  American  L.  I.  Ins.  Co.,  162 
Fa.  686,  29  Atl.  660,  42  Am.  St.  Rep. 
844;  Harris  County  v.  Campbell,  68 
Tai.  22,  3  8.  W.  243,  2  Am.  St.  Rep. 
467;  First  Nat.  Bank  e>.  Texas  Moline 
Ptow  Co.  (Tex.  Qv.  App.),  IflS  S.  W. 
420;  Gardner  v.  Moore'a  Adm.,  122  Va. 
10;  94  S.  E.  162.  In  Sheets  t>.  Coast 
Coal  Co.,  74  Wash.  327,  133  Pac.  433, 
the  principle  was  stated,  and  applied, 
but  the  order  being  to  pay  "from  my 
monthly  pay,"  the  holding  of  the 
court  that  the  order  was  a  bill  of  ex- 
change was  erroneous.  See  also 
Commercial  Nat.  Bank  v.  Portland, 
37  Or.  33,  64  Pac.  814,  60  Pac.  663. 
But  see  amlra,  Roberts  v.  Corbin,  26 


la.  316,  BO  Am.  Dec  146;  DeLaval 
Separator  Co.  e.  8b»rpi*tm,  134  la.  28, 
111  N.  W.  438;  Columbia  Nat.  Bank 
V.  German  Nat.  Bank,  66  Neb.  803,  77 
N.  W.  346;  Conway  p.  Cutting,  51 
N.  H.  407;  Pollard  p.  Poilawl,  68  N.  H. 
356,  39  Atl.  329;  Howell  o.  Boyd  Mfg. 
Co.,  116  N.  C.  806,  22  S.  W.  5.  Cf. 
McDaniel  v.  MaxweU,  21  Oreg.  202,  27 
Pac.  052,  28  Am.  St.  Rep.  740;  Skobis 
V.  Terse,  102  Wis.  122,  re  N.  W.  426; 
DiUman  v.  Oorlin,  105  Wis.  14,  80  N. 
W.  932,  76  Am.  St.  Rep.  902. 

« Israd  p.  Douglas,  1  H.  Bl.  239, 
242;  Yeatee  p.  Groves,  1  Vee.  Jr.  280; 
Bum  p.  CarvaUio,  4  Myhw  A  C.  690; 
FercivaJ  p.  Dunn,  29  Ch.  D.  138;  Dw 
ham  p.  Robertson,  [1898]  1  Q.  B.  7S5; 
Christmas  p.  Russell,  14  Wall.  69,  84, 
20  L.  Ed.  762;  In  rv  Hanna,  105  Fed. 
587  (partial);  Umt«d  States  v.  Fergu- 
son, 78  Fed.  103,  24  C.  C.  A.  1;  Tbe 
Elmbank,  72  Fed.  610  (partial);  Third 
Nat.  Bonk  p.  Atlantic  City,  130  Fed. 
751,  66  C.  C.  A.  177;  Curtia  *.  Walpde 
Tire  A:  Rubber  Co.,  218  Fed.  145,  134 
C.  C.  A.  140;  CarroU  p.  KeUy,  111  Ala. 
661,  20  So.  456;  Somstag  p.  Orr,  101 
Ark.  582,  142  S.  W.  1127;  WheaU^  ' 
B.  Strobe,  12  Cal.  92,  73  Am.  Dec.  522; 
Goldman  t>.  Murray,  164  Cal.  419,  129 
Pac.  462;  Puterbaugh  p.  McCny,  25 
Cal.  App.  469,  144  Pac.  149;  Coitral 
Nat.  Bank  v.  SpraUen,  7  Col.  Aiq>.  430, 
43  Pac.  1048  (partial);  Walton  v. 
Horkan,  112  Ga.  814,  38  8.  E.  105; 
Iawsod  p.  Lyon,  136  Ga.  214,  71  8.  E. 
149  (partial);  Brown  v.  Southern  R. 
Co.,  140  Ga.  539,  79  S. E.  162;  Youngp. 
Jonn,  180,  lU.  216  54  N.  E.  235  (par- 
tial) ;  MetcaU  v.  Kincaid,  87  la.  443,  S4 
N.  W.  887,  43  Am.  St.  R«p.  391;  FWr- 
banks  t>.  Tafel,  160  Ky.  602,  167  8.  W. 
887;  Philadelphia,  etc.,  Lumber  Co.  «. 
Garrison,  160  Ky.  329,  169  8.  W.  714; 
Harbw  p.  Bartlett,  96  Mb.  294,  ^2  Aa 
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order  is  intended  to  give  a  power  of  attorney  to  the  pay* 
collect  tike  sum  named  in  the  otxler  and  to  keep  it  for  him 
it  may  well  be  regarded  as  manifesting  an  intent  to  make 
payee  owner  of  the  claim;  so  that  it  is  true  not  only  tha 
aamgnment  implies  an  irrevocable  power  of  attorney  but 
a  power  of  attorney  to  collect  with  a  right  to  keep,  import 
ass^^mnent."  And  this  may  be  true  though  the  order  is  ] 
^le  only  upon  a  contingency.'*  It  should  be  observed,  I 
ever,  that  it  is  not  only  possible  but  common  to  give  ordei 
agents  or  servants  to  receive  money  or  goods  on  behalf  of 
owner.  Such  orders  are  not  assignments.  Under  the  fact 
each  case  the  court  mxist  ascertain  the  natural  construe 
to  be  put  upon  the  facts.'^  Whether  a  check  operates  ai 
assignment  j^o  lanto  of  the  acocount  on  which  it  is  drawn 
matter  which  has  involved  a  difference  of  opinion.  Un 
an  ordinary  bill  of  exchange  delivery  of  a  check  amoxmts  i 


638,  go  Am.  St  Sep.  346;  Jameas  r. 
WhRiff,  87  Me.  307,  32  AO.  008; 
Hartley  d.  Tapldy,  2  Gr»y,  566; 
AndreWB  ESeetrie  Co.  v.  St.  Alphonse, 
etc.,  Sdc.  (Mass.),  123  N.  K  103 
(parttsl);  Buab  v.  Foote,  S8  Miss.  5, 
38  Am.  Bep.  310;  White  c  Fenuld- 
Woodward  Co.,  76  N.  H.  83,  79  Atl. 
641;  Bradley  Curriw  Co.  e.  Benu,  55 
N.  J.  Eq.  10,  35  Atl.  832,  Morton  n. 
Naylor,  1  mU,  583;  BriU  r.  Tuttle,  81 
N.  Y.  454,  37  Am.  Rep.  615  (partial); 
Crouch  0.  Muller,  141  N.  Y.  495,  36 
N.  E.  394  (partial);  Robbins  o.  Kloiii, 
60  Oh.  St.  199,  64  N.  K.  94  (partial); 
Gillette  s.  Murphy,  7  Okla.  91,  54  Pac. 
413;  WiOard  o.  BuUfn,  41  Or.  25,  67 
Pac.  924  (partial);  Bank  v.  Rhea 
County  (Jean.  Ch.),  59  a  W.  442 
(partial);  A.  A.  Rdder  Lumber  Co. 
o.  Smith  (Tex.  Qv.  Ari.),  151  S.  W. 
e06;  Youogberg  v.  El  Psao  Brick  Co. 
(Tex.  Civ.  App.),  155  8.  W.  715  (par- 
tial); Johnaoii  n.  Belangra,  85  Vt.  249, 
81  AU.  621;  Chesapeake  Building  Abb. 
c  OdHnaD,  94  Va.  433,  26  S.  E.  843; 
Hawea  e.  Win,  R.  Trigg,  110  Va.  165, 
eS  S.  E.  538;  Dickenion  c  Spokane, 
26  Wash.  292,  66  Fac.  381,  35  Waab. 


414,  77  Pbg.  730  (partial)  (ef.  Ni 
r>.  N^Bon  Bamett  Co.,  31  Wash. 
71  Pan.  749);  Bank  v.  Gibeon,  21 
613;  Quick  v.  Colchester  South,  30  i 
645  (partial).  See  as  to  the  stti 
efiect  of  au  order  for  delivery  of  gci 
Horowit*  o.  David,  145  N.  Y.  8.  9i: 

But  the  rule  of  the  Federal  C' 
ia  said  to  bo  otberwiw  in  regard  ti 
order  for  only  part  of  a  i^)ed6o  f  i 
Boeworth  v.  Jacksonville  Nat.  Bi 
64  Fed.  615,  12  C.  C.  A.  331,  24  I 
App.  413;  SieaU  v.  Markley,  249  ] 
315,  161  C.  C.  A.  323;  Schmitt  v.  SI 
rach,  261  Fed.  874,  164  C.  C.  A. 
Andrews  v.  Frierson,  134  Ala.  626 
Bo.  6. 

**  Such  a  power  of  attorney  amoi 
to  an  naaignment.  Porter  p.  Ham 
36  Ark.  591;  Cobb  v.  ChampUn, 
Miss.  406;  Keys'  Estate,  137  Pa.  I 
20  Atl.  710,  21  Am.  St.  Rep.  896. 
HaU  V.  Jackson,  20  Pick.  194. 

M  CConooU  p.  Worceeter,  226  M 
159,  114  N.  E.  201. 

"Ba  parte  Hall,  10  Ch.  D.  ( 
White  p.  Coleman,  130  Mass.  ! 
See  also  Loughlin  v.  Larson,  27  S.  T 
378,  131  N.  W.  304. 
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representation  that  the  drawee  has  funds  with  which  to  pay 
the  check  and  is  bound  to  do  so.  It  may  be  u^^,  therefore, 
that  a  check  is  an  order  to  pay  a  specific  claim  or  pait  of  it.** 
The  ai^ument  assumes,  what  is  indeed  sometimes  stated,  tliat 
the  reason  why  a  bill  of  exchange  does  not  operate  as  an  assi^i- 
ment  is  because  "the  purchaser  of  a  draft  is  supposed  to  take 
it  in  reliance  upon  the  responsibility  of  the  drawer  and  he  has 
no  other  reliance  until  it  is  accepted. "  "^  The  answer  to  this 
argument,  however,  is  that  a  check  like  any  bill  of  exchange 
is  an  order  to  the  drawee  to  pay  the  sum  ordered  irrespective 
of  the  condition  of  the  drawer's  account,  and  that  this  is  the 
true  reason  why  a  bill  of  exchange  is  not  an  assignment.  The 
drawer  commits  a  fraud  by  drawing  without  funds  to  meet  his 
check,  but  none  the  less  he  orders  the  bank  to  pay.  Accordingly 
the  prevailing  view  is  that  a  check  is  not  an  assignment."   And 

**  Id  the  following  caaes  a  check  was 
held  to  operate  bb  an  aaDgnment: 
Nibl&ck  V.  Puk  Nat.  Bank,  169  m. 
517,  48  N.  E.  438,  39  L.  R.  A.  159,  61 
Am.  St.  Rep.  203;  Gage  Hotel  Co.  v. 
Union  Nat.  Bank,  171  lU.  531,  49 
N.  E.  420,  39  L.  R.  A.  479,  63  Am.  8t. 
Rep.  270;  Ftrst  Nat.  Bank  t.  Keith,  183 
ni.  475,  66  N.  E.  179;  Findlay  v.  Com 
Exohaoge  Nat.  Bank,  166  III.  App.  57; 
Lester  n.  Given  Jonee  &  Co.,  8  Biuh, 
357;  Gordon  v.  MQchler,  34  La.  Ann. 
604;  Wa^att  v.  First  Nat.  Bank,  117 
Minn.  9,  134  N.  W.  224,  43  L.  R.  A. 
(N.  B.)  109;  Columbia  Nat.  Bank  e. 
German  Nat.  Bank,  56  Neb.  803, 
77  N.  W.  346;  Southern  Cabinet  Co. 
V.  First  Nat.  Bank,  87  S.  Car.  79,  68 
8.  E.  962;  Doty  v.  CaldweU  (Tex,  Civ. 
App,),  38  S.  W.  1025  (but  see  conlra, 
House  0.  Kountie,  17  Tex.  Civ.  Ai^. 
402,  43  S.  W.  561);  HuUn^  o.  Huhnge 
Lumber  Co.,  38  W.  Va.  3S1,  18  S.  E. 
620;  Pease  «.  I^ndAuer,  63  Wis.  20, 
22  N.  W.  847,  53  Am.  Rep.  247;  DiU- 
man  e.  Carlin,  105  Wis.  14,  80  N.  W. 
932,  76  Am.  St.  Rep.  902;  Raner  v. 
National  Exchange  Bank,  112  Wis. 
591,  88  N.  W.  618,  56  L.  R.  A.  174,  83 
Am.  St.  Rep.  979.    In  aome  of  thee; 


an  assignmait  tbou^  prior  to  audi 
presentment  it  was  not.  This  distinc- 
tion is  untenable.  If  the  transactiui 
between  drawer  and  payee  amounted 
to  an  assignment,  it  would  be  effective 
without  notice  to  the  bank,  see  it^ra, 
i  434.  On  the  other  hand,  if  the  check 
was  not  in  its  nature  an  aaMgnmtot 
when  ddivered,  presentment  to  the 
bank  of  a  paper  which  was  not  an  as- 
signment could  not  change  its  natiu^ 
In  Walters  Nat.  Bank  t>.  Bantock,  41 
Okl.  153,  137  Pac.  717,  the  bank  had 
received  the  cheek  and  writtok  "in 
escrow"  upon  it  pending  completion 
of  the  transaction  to  which  it  rdated. 
This  was  held  an  sssignmrat. 

•«  Moore  d.  Davis,  57  Mich.  251, 
2S6,  23  N.  W.  800. 

"  Whuton  K.  Walker,  4  B.  A  C.  163; 
Yates  V.  BeU,  3  B.  A  Al.  643;  Schiteder 
V.  Central  Bank,  34  L.  T.  R^.  735; 
Bank  of  Republic  v.  Millard,  10  Wall. 
152,  19  L.  Ed.  897;  first  Nat.  Bank  ■>. 
WbTtman,  91  U.  8.  343,  24  L.  Ed.  229; 
Bien  ir.  lU^nson,  208  U.  8.  423,  28 
S.  Ot.  379,  52  L.  Ed.  556;  Poland  p. 
Lore,  164  Fed.  186,  91  C.  C.  A.  466; 
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this  view  has  found  expression  in  the  Uniform  Negotiable 
Instruments  Law." 

It  is  not  always  easy  to  determine  whether  an  order  directing 
the  payment  of  a  sum  of  money  requests  payment  in  any  event 
or  merely  the  dischai^  or  partial  discharge  of  a  particular 
claim.  It  has  for  centuries  been  settled  law  that  a  bill  of  ex- 
change is  not  rendered  non-negotiable  by  the  fact  that  payment 
acccffdiog  to  the  terms  of  the  bill  is  to  be  chained  to  a  certain 
accoimt,  or  that  the  drawee  is  to  reimburse  himself  in  a  par- 
tieular  way."   This  is  so  provided  in  the  Uniform  N^otiable 


Donohoe-Kelly  Banking  Co.  v.  Soulb- 
em  I^.  Co.,  13S  Cal.  183,  71  P^c.  93, 
94  Am.  St.  Rep.  28;  Le  BretoD  v.  Stan- 
ley Contracting  Co.,  15  Cal.  App.  429, 
114  F&c.  1028;  John  M.  C.  Marble  Ca 
V.  Merchantii'  Nat.  Bank,  15  Cal,  App. 
347,  115  Pac.  59;  Colorado  Nat.  Bank 
p.  Boettcher,  5  Cot.  185,  40  Am.  Rep. 
142;  Bevi^«  v.  Chambliss,  120  G&. 
714,  48  S.  E.  122;  Harriaon,  Reccivfa-, 
p.  Wright,  100  Ind.  515;  Clark  v.  To- 
ronto Bank,  72  Kane.  1,  82  Fao.  582; 
MoBes  t).  Franklin  Bank,  34  Md.  574; 
ISullaid  V.  Randall,  1  Gray,  606,  61 
Am.  Dec  433;  Can-  v.  Natl.  Security 
Bank,  107  Mass.  4S,  9  Am.  Rep.  fl; 
Second  Bank  v.  Wllliama,  13  Mich.  282; 
Hclntyre  v.  Formera',  etc..  Bank,  115 
Mich.  266,  73  N.  W.  233;  Crevding 
e.  Bloonuibui?  Nat.  Bank,  46  N.  J.  L. 
255,  60  Am.  Rep.  417;  Duncan  v. 
Beilin,  60  N.  Y.  151;  Risley  v.  Ph<xmx 
Bank,  83  N.  Y.  318,  28  Am.  Rep.  421, 
affd..  Ill  U.  S.  126,  4  S.  Ct.  322,  28 
t.  Ed.  874;  Chaffee  o.  Bank,  40  Oh.  St. 
I;  first  Nat  Bank  b.  Giah,  72  Pa.  13; 
Kist  Nat.  Bank  trf  Northumberland 
V.  McMicbaO,  106  I^.  460;  Imboden  r. 
Perrie  &  Wife,  13  Lea,  604;  Central 
Bank  ir.  Dans  (Tex.  Civ.  App.),  149 
S.  W.  290. 

"Section  189.  "A  check  of  iteelf 
does  not  operate  as  an  assignment  of 
any  put  of  the  funds  to  the  credit  of 
the  drawer  nith  the  bank,  and  the  bank 
IB  not  liable  to  the  bolder,  unles  and 
until  it  accepts  or  certifies  the  check." 


Ttifm,  S  1200.  For  decisions  under  this 
section,  see  Kaesemeyer  v.  Smith,  22 
Idaho,  1,  123  Pac.  943;  Boswell  v. 
Citixeos'  Savings  Bank,  123  Ky.  486, 
96  S.  W.  797;  First  Nat.  Bank  v. 
Hargis  Ac.  Bank,  170Ky.690, 186  S.  W. 
471;  Allen  v.  Puritan  Trust  Co.,  211 
Mass.  409,  97  N.  K.  916;  Lonier  o. 
State  Savings  Bank,  149  Mich.  483, 
112  N.  W.  1119;  Superior  Nat.  Bank 
p.  National  Bank  of  Commerce,  99  Neb. 
833,  167  N.  W.  1023;  Meuerv.  Pheniz 
Nat.  Bank,  94  N.  Y.  App.  Div.  331, 
88  N.  Y.  S.  83;  Scfalesiuger  v.  Kurerok, 
47  Misc.  634,  94  N.  Y.  S.  442;  Angki- 
South  American  Bank  v.  National  Gty 
Bank,  146  N.  Y.  S.  467, 161  N.  Y.  App. 
Div.  268.  But  see  Hove  v.  Stanhope 
State  Bank,  138  la.  39,  115  N.  W.  476; 
Findlay  r.  Com  Exchange  Bank,  166 
Ul.  App.  57.  Also  see  Uie  argument  in 
2  L.  R.  A.  {N.  S.)  86  n.  that  the  Ne- 
gotiable Instruments  Law  deprives  the 
payee  of  a  check  of  only  one  incident  of 
an  assignment — the  right  to  maintain  a 
direct  action  against  the  bank.  In  view 
of  the  words  of  Sec.  189,  the  argument 
seems  untenable. 

MMacloed  t>.  Snee,  2  Strange,  762; 
Pieraon  o.  Dunlop,  Cowp.  571;  Grif- 
fin V.  Weatherby,  L.  B.  3  Q.  B.  763; 
Banner  v.  Johnston,  L.  R.  5  H.  L.  157; 
In  re  Boice,  33  Ch.  D.  612;  D^ee  v. 
Smith,  43  Ark.  221;  Redman  p.  Adams, 
51  Me.  429;  Whitney  v.  Eliot  NaU. 
Bank,  137  Mass.  361,  GO  Am.  lUp.  316; 
SchmitUer  o,  Smoa,  101  N.  Y.  664, 
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Instruments  Law.'  These  authorities  necessarily  involve  the 
conclusion  that  such  an  order  is  general  and  directs  payment 
unconditionally  irrespective  of  the  existence  or  of  the  sufficiency 
of  the  fund  referred  to.  If  these  decisions  are  sound,  there 
seems  little  reason  why  tiie  same  construction  should  not  be 
applied  to  non-negotiable  orders  of  the  same  sort.  The  New 
York  Court  of  Appeals  so  applied  it  in  one  case.*  But  this  case 
seems  to  have  been  overruled;  *  and  in  spite  of  the  cases  in- 
volving the  negotiability  of  an  instrument  payable  to  order 
it  is  perhaps  g^ierally  a  more  accurate  interpretation  of  the 
intention  of  the  drawer  in  such  cases  to  suppose  either  that  the 
payment  was  int^ided  to  be  conditional  on  the  existeace  of 
the  indebtedness  referred  to,  or  that  that  indebtedness  was 
intended  to  be  security  for  the  payment  of  the  order.  In  each 
case  whether  the  instrument  in  terms  is  or  is  not  payable  to 
order  or  bearer  the  essential  question  is  whether  a  fund  is 
referred  to  as  merely  a  pos^ble  source  of  reimbursement  for 
the  drawee  or  whether  ike  order  is  to  be  paid  only  from  the 
fund. 

§  426.  Whetlier  an  unconditional  order  or  bill  of  ezdumge 
may  ever  be  an  assignment. 
Whether  it  may  be  shown  that  an  assignment  of  a  particular 
fund  or  part  of  it  was  intended,  though  the  order  given  to  the 
intended  assignee  makes  no  mention  of  a  particular  fund,  and 
in  terms  directs  payment  to  be  made  unconditionally,  is  a 
question  which  has  caused  considerable  difference  of  judicial 
opinion.  Some  courts  hold  that  though  a  bill  of  exchange  is 
not  of  itself  an  assignment,  it  is  evidence  tending  to  show  one, 

5  N.  E.  452,  54  Am.  Hep.  737;  Cuntm  Enph  Co.,  67  M.  Y.  4fi«.    As  CM^er 

f.  Little,  40  Oh.  St.  397;  Couraiu  e.  directing  the  payment  of  fifty  doUus 

Ledlie's  Adm'r,  31  Fa.  SOS;  Corbett  a  month  until  three  hundred  dollArs 

B.  Claric,  46  Wis.  403,  30  Am.  R^.  hud   been   paid,   and   directing  that 

763.  the  payments  should  be  charged  to  the 

>  Sec.  3,  ttifra,  i  1137.    See  for  ap-  drawer's  salary  account,  was  held  not 

fdicatione,  Firat  Nat.  Bank  v.  Light-  to  amount  to  an  assignment. 

n»,  74  Kana.  736,  738,  88  Pac.  69,  8  '  BriU  v.  Tultle,  81  N.  Y.  454,  467, 

L.  R.  A.  (N.  a.)  231,  118  Am.  St.  Rep.  37  Am.  Hep.  616;  Crouch  v.  Mullw, 

353;Shei»rdi'.  Abbott,  170  Mas.  300,  141  N.  Y.  495,  36  N.  E.  394.     Cf. 

eO  N.  E.  782.  McDonald  v.  BaUstou  Spa,  34  N.  Y. 

•  Shaver   v.    WMtem   Union   Tele-  Misc.  496,  70  N.  Y.  8.  279. 
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and  in  oonn^Eition  with  facts  indicating  that  such  was  the 
intent  of  the  drawer,  will  give  the  payee  a  right  to  the  indebted- 
ness of  the  drawee  to  the  drawer.'  And  the  fact  that  a  check 
or  draft  is  for  the  exact  balance  of  the  account  due  from  the 
drawee  to  the  drawer  has  been  held  to  show  an  intent  to  as^gn 
the  fund.^  It  is  obvious,  however,  that  if  evidence  that  the 
debtor  owed  only  one  sum  is  to  be  regarded  as  proof  tiiat  the 
drawer  of  an  order  is  requesting  payment  out  of  that  sum 
exclusively,  almost  any  check  or  bill  of  exchange  might  be 
shown  to  be  an  assignment.  There  seems  no  more  reason  to 
suppose  that  a  check  for  the  drawer's  entire  balance  is  an 
assignment  of  the  whole  balance  than  that  a  check  for  part  of 
the  balance  is  a  partial  assignment.  For  in  the  latter  case  as 
well  as  the  former  the  inference  is  strong  that  the  payment  was 
e:q}eGted  to  be  made  from  a  particular  account,  but  that  is  not 
enough.  In  both  cases  the  check  directs  tike  bank  to  pay  the 
amount  of  the  check  irrespective  of  the  debtor's  balance/  and 
the  bank  could  pay  and  chaige  the  drawer,  thoi^  theare  was 
no  balance.  In  opposition  to  the  authorities  which  have  been 
cited,  other  cases  hold  that  a  "written  instrument  which  is 
plain  in  its  terms,  cannot  be  changed  into  something  else  by 
anything  that  the  parties  said  at  the  time  of  mt^lring  it,"* 
These  cases  seem  sound  in  denying  that  an  order  plainly  direct- 
ing payment  without  reference  to  a  fund  can  be  construed  to 
mean  anything  elae.  The  parol  evidence  rule  forbids  it.  Nor 
is  such  an  order  evidence  of  an  assignment  but  rather  the 
contmry.    It  tends  to  prove  that  the  amount  of  it  was  to  be 

*  libst  Nat.  Bank  v.  Dubu<iue,  etc^  of  «xdiaiige  had  been  diawn  againat 

R.  Co.,  62  la.  378,  3  N.  W.  395,  35  a  particular  oooaigiuneot  of  goods  did 

Am.  Rep.  280;  Bank  of  Commooe  v.  not   make   the   bilb  an  aaaignment. 

Bogy,  44  Mo.  13,  100  Am.  Deo.  247;  Cowperthwaite  f.  Sheffield,  3  N.  Y. 

Muth  p.  St.  LottiB  Trust  Co.,  77  Mo.  243. 

App.    493;    Central    Bank    v.    Davis  ■  Lewis  t>.  Traders'  Bank,  30  Minn. 

CTex.  Qv.  App.),  149  8.  W.  290.  134, 14  N.  W.  587.    To  the  same  tfect 

*>  Jennees  v.  WharfT,  87  Me.  307,  32  are,  WatMD  v.  Duke  of  Wellington,  1 

AU.  908;  Muth  c.  St.  Louis  IVust  Co.,  Rubs,  ft  M.  602;  Baero.  English,  840a. 

77  Mo.  App.  493;  Haves  b.  Blackwell,  403,  U  3.  £.  453,  20  Am.  St.  Rep.  372; 

107  N.  C.  196,  12  8.  £.  246,  22  Am.  St.  Hart's  Aasigneee  v.  Dixon,  fi  Ky.  L. 

Rep.  870.    See  aim  Moore  o.  Davis,  67  Rep.  669;  Bush  p.  Foote,  SS  Miss. 

Mich.  261,  23  N.  W.  800;  Gardner  t>.  6,  38  Am.  Rep.  310;  Hutter  n.  Ellwan- 

The  Nat.  City  Bank,  3S  Ohio  St.  600.  ger,  4  Lana.  8.    C/.  Reviere  ■>.  Chamb- 

■  llierefwe,  a  letter  stating  that  UlU  hss,  120  Ga.  714,  717,  48  S.  E.  122. 
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paid  r^ardless  of  the  state  of  accounts  betwerai  the  drawer  and 
drawee.  But  the  discussion  seems  generally  to  have  been 
confined  to  an  inquiry  whether  the  order  itself  could  be  shown 
to  amount  to  an  assignment.  For  the  reasons  given  this  seems 
impossible.  The  fact,  however,  that  an  absolute  order,  nego- 
tiable or  otherwise,  has  been  given  does  not  preclude  the 
possibility  that  an  assignment  of  the  ftmd  also  has  been  made 
to  secure  the  payment  of  the  order.  There  is  nothing  in  the 
writing  to  contradict  such  an  intention.  If  a  written  assign- 
ent  were  given  in  connection  with  a  check  or  other  absolute 
order,  it  seems  difficult  to  suppose  the  writt^  assignmeDt 
would  not  be  given  proper  effect;'  and  dnce  an  assignment 
need  not  be  in  writing,"  except  as  required  by  statutes,*  it  seems 
to  follow  that  any  intent  manifested  by  the  drawer  of  an 
absolute  order  that  a  specific  fund  shall  be  assigned  to  seeing 
payment  of  the  order,  would  be  as  operative  as  a  writing.  The 
weight  of  authority  sustains  the  position  that  such  an  intent 
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the  drawer,"  unless  the  acceptance  is  conditional.**  A  drawee 
who  was  indebted  to  the  drawer  for  the  siun  named  in  the 
order  for  the  same  reason  is  by  his  acceptance  dischai^ed 
from  further  liability  to  the  drawer  of  the  order. '^  An  order 
by  the  creditor  given  directly  to  the  debtor  requesting  him  to 
pay  a  third  person  does  not  in  the  absence  of  notice  to  that 
person  make  him  an  assignee  of  the  claim.  The  request  is 
merely  a  revocable  mandate."  If,  however,  the  creditor  should 
make  a  contract  with  his  debtor  that  the  latter  should  pay  a 
third  person,  the  original  obligation  would  thereby  be  dis- 
charged, and  tmder  the  new  contract  the  rights  of  the  person  to 
whom  payment  was  to  be  made  would  be  governed  by  the  prin- 
ciple appHcable  to  contracts  for  the  benefit  of  a  third  person." 

§  427.  Orders  on  a  drawee  to  pay  when  he  has  collected. 

Sometimes  an  order  is  given  upon  a  drawee  who  has  not  yet 
collected  the  claim  to  which  the  order  refers.  That  such  an 
order  operates  as  an  assignment  of  the  drawer's  claim  against 
the  drawee  when  the  mon^  is  collected,  is  unquestionable," 

II  WftlkCT  o,  Roetron,  9  M.  A  W. 
411;  Delaware  County  CommusioiieTB 

V.  DieboM  Safe  &  Lock  Co.,  133  U.  S.  ^ven  and  accepted  by  (the  debtor)  the 

473,  48a,  33  L.  Ed.  674,  10  S.  Ct.  399;  affair  would  have  reached  the  stage  of 

Barlow  v.  I^uide,  25  Gal.  App.  424, 147  Dovation  and  [the  debtor]  would  have 

Pac.  231;  Page  v.  Danforth,  53  Me.  been  liable  at  law  to  (the  assignee]." 

174;  Burrows  e.  Glover,  106  Mass.  324;  lAoigan  v.  Bradley  &  Currier  Co.,  SO 

Thompson  v.  Einery,  27  N.  H.  289;  N.  J.  Eq.  201,  214,  24  Atl.  505. 

HaU  f.  Jones,  151  N.  C.  419,  66  S.  E.  "  Hogan  v.  Globe  Mut.  Ac.  Assoc., 

350;  Bentley  v.  Standard  F^  Ins.  Co.,  140  Cat.  610,  74  Pac.  153. 

40  W.  Va.  729,  23  S.  E.  5S4;  Mo-  "Buttrick  Lumbw  Co.  v.  Collins, 

Eneaney  v.  ShevHn,  [1912]  1  Ir.  Rep.  202  Mass.  413,  418,  89  N,  E.  138. 

32.     Cf.  CarOHa  v.  Boxley,  203  Fed,  "  Brookmeyer  v.  Waahington  Nat. 

073, 122  C.  C.  A.  69;  Curtis  v.  Walpole  Bank,   40  Kane.   744,   21    E^e.  300; 

^re  Co.,  218  Fed.  145, 134  C.  C.  A.  140.  Schreiber  o.  KeUer  Engraviog  Co.,  57 

In  Getchell  v.  Maney,  69  Me.  442,  443,  N.  Y.  Misc.  644,  108  N.  Y.  S.  658; 

ti>e  court  said:   "In  such  cases  the  Alvord  c.  Luckenbach,  106  Wis.  537, 

ij^ta  of  the  plaintiff  as  asBgoee  are  82  N.  W.  635.    See  also  Glegg  v.  Reea, 

simply  the  oonsideration  for  the  new  L.  R.  7  Ch.  71,  74. 

contract,  and  the  new  oontmot  ie  the  "See  McEneaney  v.  Shevlin,  [1912] 

pound  of  action.   The  suit  is  upon  the  1  Ir.  R.  ^,  278;  Slau^ter  v.  Bank  of 

defendant's  promise  to  the  plaintiff,  Texline  (Teic.  Civ.  App.},  164  S.  W. 

and  not   'upon  the  assignment,'  or  27. 

upon  any  right  derived  from  the  a&.  "  See  supra,  i  414. 
sigmnent  ex  ui  facH." 
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but  whether  it  operates  as  an  assignment  of  the  claim  before 
it  is  paid  to  the  drawee,  is  not  so  clear.  Some  decisions  hold 
that  it  is  not  an  assignment  and  accordingly  a  garnishment  of 
the  ultimate  debtor  befcnre  he  has  paid  to  the  drawee  of  the 
ordCT  is  effective, "  and  also  a  settlement  may  be  made  by 
the  drawer  with  the  ultimate  debtor."  It  seems,  howevCT, 
that  such  an  order  should  operate  as  an  as^gnment  if  the 
payee  is  intended  to  collect  the  claim  and  keep  its  pro- 
ceeds. The  drawer  should  hardly  be  allowed  to  act  in  dero- 
gation of  the  order.  When  he  directs  the  drawee  to  pay  what 
the  latter  collects,  it  is  a  natural  inference  that  he  impliedly 
imdertakes  that  the  drawee  shall  be  allowed  to  collect  without 
interference.  If  this  imphcation  is  proper,  the  payee  of  the 
order  has  in  effect  a  power  which  cannot  be  destroyed  to 
collect  the  claim  from  the  ultimate  debtor  through  the  drawee 
as  an  intermediary.'* 

§  428.  Promises  to  assign  or  to  pay  out  of  a  particniar  fund 
are  not  assignments. 

It  is  sometimes  said  that  "every  assignment  of  a  chose  in 
action  is  merely  an  executory  contract  which  equity  considers 
as  executed,  and  which  the  law  following  equity  regards  as  con- 
ferring certain  rights  which  the  as^gnor  is  botmd  to  respect;"" 
but  there  is  a  distinction  between  the  enforceinent  by  equity 
of  an  agreement  which  the  parties  intended  to  take  effect  as  a 

"  White  V.  Coleman,  130  Mas.  316;  aooeptod   by   the  immediate  drawee 

In  re  Cleaiy,  9  Wash.  605,  38  Pac.  79.  but  the  drawer  had  himself  Mdlected 

But  in  Muller  v.  Kling,  209  N.  Y.  239,  from  the  debtor.    The  payee  sued  tha 

I(@  N.  E.  I3S,  a  purdiaaer  of  a  draft  aaoeptat.     The   court   held    the    ao- 

drawn  on  a  foreign  drawee  necured  by  a  ceptance  in  effect  waa  only  to  pay  when 

draft  in  favor  of  the  foreign  drawee  the  claim  waa  ocdleoted.    The  dedsioa 

drawn  on  a  debtor  of  the  drawer  was  seems  correct,  but  the  court  aaid  also 

held  entitled  to  the  fund  represented  that  the  drawa"  "had  a  p^ect  right 

by  the  collateral  draft  as  against  an  in  law  to  revoke"  the  order  before  the 

ssugnee  for  the  benefit  (rf  creditors,  drawee  oolleoted  it.    This  aeems  quee- 

And  see  Nesmith  v.  Drum,  8  W.  4  S.  tionable. 

9,42  Am.  Deo.260.  "This  view  finds  auwwrt  in  Spofford 

"  Commonwealth  v.  Cummiugfi,  155  k.  Kirk,  07  U.  S.  484,  24  L.  Ed.  1032; 

Pa.  30,  25  Atl.  996;  Lindsay  v.  Price,  Neamith  t>.  Drum,  S  W.  &  S.  9,  42  Am. 

33  Tex.   280.     Bee   also  Clayton  ir.  Dec.  360. 

Fawoett's  Adms.,  2  Leigh,  19.    In  the  "  Williams  p.  IngenoQ,  89  N.  Y. 

case  last  cited  the  order  had  been  508, 51ft. 
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present  tranaaoticm  and  an  a^eement  which  they  Intended  to 
cany  out  in  the  future.  It  is  of  the  essence  of  an  assignment 
that  the  parties  agree  that  the  assignee  shall  immediately  be 
the  owner  of  the  claim  assigned,  and  shall  have  power  to  collect 
it  without  further  action  on  the  part  of  the  assignor.  Because 
such  an  agreement  was  not  wholly  ^ectual  at  law,  equity  gave  ' 
effect  to  and  in  a  sense  specifically  enforced  the  agreement  of  ^e 
parties,  but  such  a  case  must  not  be  confused  with  one  where 
the  parties  make  an  executory  agreement  to  assign  in  the  futm«. 
Such  an  agreement  is  not  in  itself  an  assignment.''  Nor  is  an 
agreement  to  pay  out  of  a  particular  fund  an  assignment/of  the 
fund  or  of  any  part  of  it  to  the  promisee.**  "The  test  ^  even 
of  an  equitable  assignment,  whether  the  debtor  would  be  justi- 
fied in  paying  the  debt  or  the  portion  contracted  about  to  the 
person  claiming  to  be  assignee."*"   The  distinction  to  be  drawn 


'*In  re  Stjger,  202  Fed.  791;  Na- 
tional City  Bank  v.  Torrent,  130  Mich. 
259,  89  N.  W.  038;  Stat«  v.  Lindsay, 
73  Mo.  App.  473;  Aienta  p.  Long 
Island  R.  Co.,  36  N.  Y.  App.  Uv. 
370,  382,  56  N.  Y.  &  401;  Lauerman 
Bros.  Co.  V.  Riehl,  IM  Wis.  12,  145 
N.  W.  174.  See  also  Hale  c.  First  Nat. 
Bank,  60  la.  642. 

M  Christmas  v.  Russdl,  14  WaU.  69, 
20  L.  Ed.  762;  DiUoa  v.  Baman],  21 
Wall.  430,  22  L.  Ed  673;  Trist  v. 
Child,  21  WaU.  441,  22  L.  Ed.  623; 
Removal  Cases,  100  U.  S.  467, 25  L.  Ed. 
eSS;  Smedley  v.  Speckmao,  157  Fed. 
816,  85  C,  C.  A.  179;  Maier  v.  Pree- 
mao,  112  Col.  8,  44  Pac.  357,  63  Am. 
St.  Rep.  161;  De  Winter  o.  Thomas,  34 
App.  Caa.  D.  C.  SO,  27  L.  B.  A.  (N.  S,) 
634;  KeUey  t>.  Newman,  79  lU.  App. 
286;  Steams  d.  Quint^  Mut.  Fire  Ins. 
Co.,  124  Mass.  61,  63,  26  Am.  Rep. 
647;  Hale  v.  Dreseen,  76  Minn.  183, 
78  N.  W.  1046;  Fairbanks  o.  Welshans, 
55  Neb.  362,  76  N.  W.  866;  Phillips 
V.  Hogue,  63  Neb.  192,  88  N.  W.  180; 
Lajiigan  d.  Bradley  and  Currier  Co., 
60  N.  J.  Eq.  201,  205,  24  Ali.  505; 
WillianiBit.  IngeraoU,  80  N.  Y.  508,  518; 
AddiBcm  V.  Enoch,  48  N.  Y.  App.  Div. 


Ill,  62  N.  Y.  S.  613,  affd.,  168  N.  Y. 
658,  61  N.  G.  1127;  Holmes  c.  Bell,  133 
N.  Y.  App.  D.  463,  124  N.  Y.  S.  301, 
affd.,  200  N.  Y.  586,  94  N.  E.  1094; 
Donovan  t>.  Middlebrook,  95  N.  Y. 
App,  Div.  366.  88  N.  Y.  8.  607;  Bank 
of  New  Hanover  v.  Williams,  79  N.  C. 
129;  Christmas'  Adm.  v.  Griswold,  8 
Oh.  St.  658;  Davis  v.  State  Nat.  Bank 
(Teic.  Civ,  App.),  156  S.  W.  321,  327; 
Hicks  v.  Roanoke  Brick  Co.,  91  Va.  741, 
27  S.  E.  596;  Feamster  n.  Withrow,  9 
W.  Va.  206;  Mrimple  v.  State  Bank,  91 
Wis.  601,  65  N.  W.  501.  See  also 
Wylie'a  Appeal,  92  Pa.  196;  Evans  n. 
Rice,  96  Va.  50,  30  S.  E.  463.  But  see 
Durham  f.  Robertson,  il898]  1  Q.  B. 
765,  769. 

"  Donovan  v.  Middlebrook,  95  N.  Y. 
App.  Div.  366,  367,  88  N.  Y.  8.  607; 
citing  Fairbanks  o.  Sargent,  117  N.  Y. 
320,  22  N.  E.  1039,  and  see  Trist  ». 
Child,  21  WaU.  441, 444,  22  L.  Ed.  623; 
Randd  t>.  VanderbUt,  75  N.  Y.  App. 
D.  313,  318,  78  N.  Y.  S.  124;  Davis  v. 
State  Nat.  Bank  (Tex.  (Sv.  App.),  166 
8.  W.  321.  See  also  Schubwt  b. 
Heraberg,  65  Mo.  App.  578,  and  caaes 
cited  in  the  two  preceding  notes.  In 
Elargett  n.  McCadden,  107  Ga.  773, 
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is  between  a  promise  that  the  promisor  will  pay  out  of  a  par- 
ticular fund  and  an  agreonent  that  the  promisee  may  collect 
a  particular  fund,  or  part  of  it,  and  may  pay  himself  wh^i  he 
has  collected.  Therefore  a  promise  to  an  attorney  that  he 
shall  have  as  his  compensation  a  certain  share  or  payment  out 
of  a  fund  in  htigation  creates  a  valid  partial  assignment  if  the 
attorney  is  to  collect  the  claim  and  pay  himself  by  retaining 
his  fee."  Whereas  if  the  fund  is  to  come  into  the  hands  of  the 
elicit,  and  he  is  to  make  the  payment,  there  is  only  a  contract 


§  429.  Whetiier  promises  to  assign  or  to  pay  out  ctf  a  fund 
create  equitable  liens. 

Where  there  is  only  a  promise  to  collect  and  pay  the  prom- 
isee when  the  collection  is  made,  or  a  promise  to  make  an  assign- 
m^it  in  the  future,  a  claim  to  the  fund,  if  allowed,  must  be 
based  on  the  theory  of  an  equitable  lien  given  by  the  specific 
enforcement  of  a  contract  rather  than  on  that  of  a  present 
assignment;  and  to  make  it  possible  to  contend  that  such  en- 
forcement should  be  given,  it  must  first  be  estabUshed  not  only 
that  a  promise  was  made,  but  that  such  consideration  was 
given  for  it  as  to  fulfil  the  ordinary  requirements  of  the  law.    A 


77fi,  33  S.  E.  666,  the  court  nached  a 
cxiiitrary  conoluaton  quoting  from  Jones 
V.  aioTca',  03  Gfk.  484,  487,  21  S.  E.  50. 
"In  order  to  infer  on  equitable  oseigO' 
ment,  such  facte  or  circunutanoeB 
mu«t  appear  as  would  not  only  raise 
an  equity  between  the  assignor  and 
aeeignee,  but  show  that  the  parties 
contemplated  an  immediate  change  of 
ownership  with  respect  to  the  par- 
ticular fund  itt  question,  not  a  change  of 
ownership  when  the  fund  should  be 
collected  or  realised,  but  at  the  time  ef 
the  transaction  reLed  upon  to  con- 
stitute the  aaaigaineut."  But  the 
true  test  is  whether  am  immediate 
power  is  given  \a  collect  the  money 
when  it  is  due.  If  an  itnmediate 
change  of  ownerahip  must  neoeesarily 
have  been  contemplated,  an  anign- 
ment  of  a  future  claim  would  never 


be  possible  unless  the  parties  conceived 
themselves  able  to  b'ansfer  immedi&tdy 
ownership  io  something  not  thm 
enitiog.  CJ.  Kingsbury  v.  Burrill,  151 
Mass.  199,  24  N.  E.  36. 

"Wylie  V.  Coxe,  15  How.  415,  14 
L.  Ed.  753;  In  rt.  Paschal,  10  Wall.  483, 
Id  L.  Ed.  992;  Canty  v.  I^ttenier,  31 
Minn.  239,  17  N.  W.  3S5;  Temey  d. 
Wilson,  45  N.  J.  L.  282;  MaishaU  o. 
Meech,  51  N.  Y.  140,  10  Am.  R^. 
672;  Wright  v.  Wright,  70  N.  Y.  98; 
Patten  v.  Wilacm,  34  Fa.  St.  2W; 
Mihno  Nat.  Bank  v.  Convery,  8  Tex. 
Civ.  App.  181,  27  S.  W.  828. 

'De  Wmtw  V.  Thomas,  34  App. 
Cas,  D.  C.  80,  27  L.  R,  A.  (N.  S.)  634. 
In  Ingersoll  u.  Coram,  211  U.  S.  335, 29 
B.  Ct.  92,  53  L.  Ed.  208,  howevn,  it 
was  held  a  Uen  was  created  thou^  the 
payment    was   to   be    made   by    (he 
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present  assignment  to  secure  or  pay  an  antecedent  debt  if 
No  other  consideration  is  needed,  but  a  promise  to  mak 
an  assignmait  is  not  even  a  contract  to  assign,  unless  so 
quested  promise  or  performance  is  given  in  exchange.    A 
ing,  however,  that  sufficient  consideration  for  the  pror 
given  to  create  a  contract,  whether  such  a  contract  to  mi    i 
assignment  in  the  future  or  to  pay  a  debt  in  the  future  oi 
particular  fund  should  give  rise  to  an  equitable  Hen  in    ■ 
the  same  question  that  arises  wherever  there  is  a  contr. 
transfer  in  the  future  personal  property  not  ordinarily  th    : 
ject  of  ^)ecific  perfonnance.     How  far  such  a  contract    : 
give  rise  to  equitable  rights  in  the  property  is  a  question   : 
which  there  is  much  conflict  of  authority.^    It  has  beei  : 
that  "Hie  doctrine  may  be  stated  in  its  most  general  fom  I 
every  express  executory  agreement  in  writing,  whereby  thi  i 
tracting  party  sufficiently  indicates  an  intention  to  make   i 
particular  property,  real  or  personal,  or  fund,  therein  desc  i 
or  identified,  a  security  for  a  debt  or  other  obligation,  or  wh 
the  party  promises  to  convey  or  assign  or  transfer  the  pro;  i 
as  security,  creates  an  equitable  lien  upon  the  property  t  i 
dicated,  which  is  enforceable  against  the  property  in  the  1:  i 
not  only  of  the  original  contractor,  but  of  his  heirs,  adn 
trators,  executors,  voluntary  assignees  and  purchasers  o; 
cumbrancers  with  notice.""     This  statement  certainly    ; 
beyond  the  law  of  a  ntunber  of  American  jurisdictions.*" 
specifically  applied  to  promises  to  assign  a  fxmd  in  the  fi  I 
the  statement  would  involve  the  consequence  that  an  equil 
Ben  upon  the  fund  would  be  created  by  such  a  promise  to  at 
in  the  future  a  claim  as  security  for  a  debt  thoi^  not  by  a  pi  < 
ise  to  assign  the  claim  in  payment  of  the  debt.    In  fact  t 
are  a  few  decisions  where  an  executory  promise  has  been 
to  create  an  immediate  equitable  right,  but  no  distlnctic: 
taken  in  thrae  cases  between  a  promise  to  assign  as  seen 

origiDal  creditor  when  he  acquired  the        "3    Pomeroy    Eq,    Juriaimidi 

fund.       Tie     dedaion    aeems    incon-  %  1235,  quoted  with  approval  aa  a 

ebtent  with  ChriBtmaa  v.  Russell,  14  for  decision  in  Walker  n.  Brown 

Wall.  6S,  20  L.  Ed.  762;  and  Trist  v.  U.  S.  654,  655,  41  L.  Ed.  865,  J 

Child,  21  Wall.  441,  22  L.  Ed.  623,  Ct.  453. 

"See    Williaton,    Sales,    fi  138;    19         " See  19  Earv.  L.  Rev.  557. 
Harv.  L.  Rev.  657. 
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and  a  promise  to  ass^  in  discharge  of  an  obligation.**  On  fhe 
other  hand  must  be  set  the  cases  previously  cited  **  whit^  hold 
a  promise  to  assign  in  the  future  does  not  amount  to  an  assign- 
ment,** since  these  cases  generally  involve  tiie  question  whether 
the  promisee  had  a,  right  to  the  fund  in  question  without  regard 
to  whe^er  that  right  should  pioperiy  be  described  as  the  ri^t 
of  an  assignee  or  of  a  lien  holder.  In  these  cases,  however, 
tiiere  was  not  alwa}^  present  consideration  for  Que  promise,  and 
l^e  procedure  may  often  not  have  been  such  as  to  permit  the 
assertion  of  an  equitable  right.  Further,  if  it  is  true  that  an 
equitable  hen  arises  whenever  an  intention  is  indicated  to  make 
a  particular  fund  "a  security  for  a  debt  or  other  oblation," 
it  would  seem  that  any  promise  for  consideration  to  pay  out 
of  a  particular  fund  would  create  an  equitable  lien  iq>on  the 
fund,  since  a  promise  to  a  creditor  not  merely  to  pay  when  the 
promisor  receives  a  specific  fund  but  to  pay  out  of  that  f\md, 
manifests  clearly  an  intontlon  to  dedicate  &e  fimd  as  security 
for  the  payment  of  the  debt.  Yet  a  great  weight  of  authority 
sustains  the  view  that  a  promise  to  pay  out  of  a  particular  fund 
gives  no  eqmtable  right  in  the  fimd  to  the  promisee.*' 

•1  Id  Thompson  v.E>ie  Railroad,  207  L.  Ed.  339;  Citueno'  Loan  Amxs.  v. 

N.  Y.  171,  100  N.  E.  7«1,  it  became  BoetoD  ft  Maine  R.  Co.,  19ft  Mas. 

important  to  decide  whether  the  date  628,  S30,  fiSl,  S2  N.  E.  606, 14  L.  R.  A. 

of  an  aaaignment  wu  to  be  regarded  as  (N.  S.}  1025,  124  Am.  St.  Rep.  584; 

the  date  whm  a  written  aougnment  Crumlieh   v.    Central    Imp.    Co.,    3S 

wtu  delivered  or  a  prior  date  when  a  W.  Va.  390,  18  S.  E.  456,  23  L.  R.  A. 

oontraet  to  aadgn  was  made.     "Hie  120,  45  Am.  8t.  Rep.  872. 

court  Bud  at  page  180,  "It  may  be  "Supra,  {42S. 

reasonably  aBBumed  that  an  ogreonent  **  It  was  held  in  Benford  e.  Sanner, 

to  asBtgn  B'e  salary  was  made  at  the  40  Pa.  9,  80  American  Dee.  545,  that  a 

time  H.  &  Co.  purchaaed  the  note.  [HvnuBe  to  assign  poetKiffice  warrants 

8u^  firm  thereby  becune  the  equita-  in  the  future  gave  no  ownmship  in  the 

ble  owner  of  B's  salary  as  d  that  day."  warrants  to  the  promisee. 

In  this  case  the  promised  assignment  "  This   in   neoeesarily   involved    in 

was  for  security,  but  the  importance  those  of  the  dedsioiis  cited  «upra,  J  428, 

<A  that  WHS  not  auggested  by  the  court,  where  there  was  present  {wnsidoation 

and  in  Dext«r  u.  Gordon,  11  App.  Gas.  for  the  jutimise  in  question,  since  thoed 

D.  C.  60,  an  agreement  to  assign  a  part  oases  though  generally  stating  merdy 

of  a  claim  in  the  future  was  held  to  that  such  a  promiHe  did  not  amount  to 

give  an  equitable  right  to  the  promisee  a    partial    assignment    involved    tJ>e 

though  the  assignment  was  not  to  bo  broad  question  whether  the  ptomtsee 

as  security   but   in   payment   of  an  had  any  ri^t  whatever  in  tiie  fund. 

oUigation.    See  also  Oreey  v.  Docken-  Moreover   the   New   York  Court  of 

dorff,  231  IT.  S.  513,  34  S.  Ct.  166,  58  Appeals    has    hdd    that— "Wbatwer 
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§  430.  Fonmdities  requisite  for  assignment 

The  common  law  recognized  two  kinds  of  property,  tangible 
property  of  which  delivery  of  possesion  or  livery  of  seisin  °* 
might  be  made,  and  intan^ble  prepay  which  in  so  far  as  trans- 
ferable at  all  was  appropriately  transferred  l^  deed.  As  has 
been  seen,  a  chose  in  action  was  not  assignable  in  a  strict  sense, 
and  even  by  deed  the  best  that  could  be  done  was  to  create  at 
law  an  irrevocable  power  to  collect  and  a  right  in  equity  to 
enforce  the  assignment  so  far  as  that  could  be  done  without  in- 
jury to  legal  titles  or  prior  equities.  Authority  to  collect,  how- 
ever, can  be  given  without  the  formahty  of  a  deed  or  even  writ- 


the  law  may  be  dBswhcie,  it  must  be 
ragarded  as  tbe  settled  law  of  this 
State  that  an  agreonent,  either  by 
parol  or  in  writing,  to  pay  a  debt  out 
of  a  dea^nated  fund  doea  not  give  an 
equitable  lien  upon  the  fund,  or  operate 
as  an  equitaUe  assignment  thereof." 
Williams  v.  IngerBoll,  89  N.  Y.  608, 
fil8,  adding:  "It  was  so  decided  in 
Sogers  V.  Hosack's  E^eoutora,  IS 
Wend.  319.  That  case  was  followed, 
and  the  same  rule  laid  down  in  Chmt- 
inas  V.  RusseU,  14  Wall.  69,  20  L.  Ed. 
762,  and  l^ist  v.  Child,  21  id.  441," 
22  L.  Ed.  623.  To  the  same  effect  are 
Randel  v.  Vand»bilt,  75  N.  T.  App. 
DiT.  313,  319,  78  N.  Y.  8.  124,  where 
tbe  above  language  was  quoted  and 
applied,  and  Wright  v.  Aeto  Corpora- 
tion, 128  N.  Y.  8.  728.  Derter  v. 
Gordon,  11  App.  Cae.  D.  C.  60,  like 
the  New  York  decisions,  distinguishes 
between  a  promise  to  assign  in  tha 
future  and  a  promise  t«  pay  out  of  a 
particular  fund,  holding  that  the 
former  glTcs  a  lien  but  the  latter  does 
not.  See  also  DeWmtta-  v.  Thomas,  34 
App.  Cas.  D.  C.  80, 27  L.  R.  A.  (N.  S.) 
634.  The  case  lA  logaaoU  v.  Coram, 
211  U.  8.  336,  29  8.  Ot.  92,  S3  L.  Ed. 
208,  seems  a  soUtary  American  deci- 
sion lowing  an  equitable  lien  baaed 
on  a  promise  to  pay  out  of  a  particular 
fund.  It  may  be,  however,  that  this 
represents  the  Tiingiii>ti  law.    See  Dur- 


»8I  1  Q.  B.  765, 
769.  In  EUnore  p.  Symonds,  183 
Mass.  321, 67  N.  E.  314,  the  court  said: 
"We  are  of  the  opinion  that  where 
nothing  more  appears  than  an  agree- 
ment, whether  oral  or  in  writing,  by 
the  owner  of  real  estate,  to  coUect, 
either  peraonally  or  by  hia  agents, 
the  rents  that  may  accrue  therefrom, 
and  turn  them  over  to  his  creditor  in 
payment  of  a  debt,  even  though  the 
money  represaited  by  the  debt  has 
been  used  to  increase  the  value  o!  the 
property,  equity  will  not,  in  the  ab- 
sence of  a  stipulation  to  that  effect,  or 
of  IsDguage  from  which  such  an  inten- 
tion clearly  appears,  create  a  lien  or 
charge  upon  the  estate,  or  the  rents 
arising  therefrom,  to  secure  the  cred- 
itor." Citing — I^nch  v.  Anthony,  S 
Allen,  538;  Fahnouth  Bank  f.  Cape 
Cod  Ship  Canal  Co.,  166  Mass.  550, 
567,  44  N.  E.  617;  Rngeis  v.  Hosack's 
Ex'rs,  18  Wend.  319,  334;  Morton 
D.  Nayior,  1  HiU,  683;  Richorda  b. 
Shingle,  etc.,  Co.,  74  Mich.  67,  41 
N.  W.  860;  Wright  o.  Ellison,  1  Wall. 
16,  17  L.  E.  556;  Walker  v.  Brown, 
165  U.  S.  654,  17  8.  Ct.  463,  41  L.  Ed. 
866.  Cf.  Kingsbury  v.  Burrill,  151 
Mass.  199,  24  N.  E.  36. 

"  Livery  of  seisin  was  as  (^iplicable 
to  chattels  in  the  early  law  as  to  real 
estate.  Ames's  Lectures  on  Legal 
Hist.  172. 
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ii^,  and  if  an  asdgnment  is  intended,  howev^  the  intent  mxy 
be  shoum,  courts  will  carry  out  so  far  as  possible  the  intention. 
It  was  stated  in  an  early  Massachusetts  case  that  "it  is 
unifonnly  holden,  that  an  assignment  of  an  instrument  under 
seal  must  be  by  deed:  in  other  words,  that  the  instrument  of 
transfer  must  be  of  as  high  a  nature,  as  the  instrument  trans- 
ferred." **  No  authority  is  cited  for  this  statement,  but  it  has 
been  several  times  repeated  in  Massachusetts."  There  seems  no 
warrant  for  it  either  on  principle  or  authority,  and  parol  assign- 
ments of  choses  in  action  under  seal  have  been  universally  up- 
held in  other  jurisdictions.'*  It  is  possible  that  the  confusion  as 
to  the  necessity  of  a  sealed  assignment  arose  from  a  failure  to 
distinguish  assignments  of  ordinary  covenants  from  assignments 
of  covenants  running  with  the  land.  In  order  that  the  benefit 
of  a  covenant  shall  run  with  the  land  it  is  essential  that  title 
to  the  land  be  transferred  and  a  larger  estate  than  a  leasehold 
can  on^  be  transferred  by  deed.  Consequoitly,  without  a  deed, 
it  may  be  sud  that  the  covenant  cannot  be  assigned,  so  as  to 
make  the  as^inee  entitled  at  common  law  to  sue  in  his  own 
name  upon  it.  Here,  however,  we  are  dealing  with  an  excep- 
tion to  the  rule  that  choses  in  action  are  not  assignable,  and 
seeking  the  requisites  for  bringing  a  case  within  the  eiECeption. 
Moreover,  even  here  it  is  not  the  ass^punent  of  the  covenant 
which  must  be  under  seal,  but  the  deed  conveying  the  estate." 

x  Wood  c.  Partridge,  II  MaM.  488,      Hoiranl,  H  Ony,  fill,  which  state 


491. 

"Brewer  v.  Dyer,  7  Cush.  337; 
Bridghuu  V.  Tikflton,  6  Allen,  371; 
Sanders  o.  F&rtridge,  108  Man.  fiM, 
668.  Theee  were  all  easee  of  leases 
and  the  question  involred  was  whether 
t^e  assignee  of  a  lease  could  me  in  hia 
uwn  name  on  the  coTenants  contained 
in  the  lease.  The  cose  last  dted  points 
out  that  ownership  of  the  leased  estate 
can  t>e  transferred  without  a  deed  and 
that  ownership  of  the  estate  involves 
a  right  to  sue  on  the  coveoanta.  But 
the  court  in  dlBtinguishing  the  earlier 
decisiona  repeats  the  formula  that  an 
aaaignment  of  a  contract  under  seal 
must  itself  be  under  seal.  Cf,  Dunn  v. 
Snell,  15  Mass.  481,  and  Currier  i>. 


the  contrary. 

"Row  e.  Dawson,  1  Ves.  Sr.  331, 
332;  Moore  v.  Waddle,  34  CaL  146; 
Barrett  ».  Uinokley,  124  III.  32,  14 
N.  E.  863,  7  Am.  St.  Rep.  331;  Mon- 
tague V.  Aygam,  164  111.  App.  SIX; 
Bobbins  e.  Baoan,  3  Greenl.  346; 
Winship  V.  Portland  Base  Ball,  etc., 
Assoc.,  7S  Me.  571,  674,  7  Atl.  706; 
Preecott  v.  Hull,  17  Johns.  284,  292; 
Ford  V.  Stuart,  19  Johns.  342;  Csnnsr 
day  n.  Shepard,  2  Jones  Eq.  224,  228; 
Durtt  w.  Swift,  U  Tex.  273. 

"See  Sanders  t>.  Partridge,  108 
Mass.  656.  So  an  assignment  of  a 
mortgage  of  real  estate,  where  a  seal 
is  neeessary  for  a  conveyance  of  lao^ 
should  be  under  seal,  Deo  b.  Di■■lOi^ 


§  430  assionmunt  of  contracts 

Except  as  Btatutee  have  made  a  change,  an  assignmeal 
not  even  be  in  writing.  An  oral  asBigmnent  for  value  is  sufi 
not  only  to  give  the  ass^ee  a  legal  power  of  attorney  t 
lect  the  claim,  but  also  to  create  an  equitable  right  as  a{ 
the  assignor,  and  any  one  standing  in  no  better  posil 
There  are  occasional  statements  that  to  make  an  oral  sa 
ment  of  a  debt  valid,  as  against  creditors,  or  even  bet 
partiee,  there  must  be  at  least  a  symbolical  or  constructiv 
livery,  although  tlie  delivery  may  be  evidenced  by  a  less 
nificant  act  than  is  required  for  the  assignment  of  a  cho 
acti<Hi  which  is  capable  of  manual  delivery;  *^  but  this  doc 
cannot  be  accepted.  Intangible  choses  in  action  do  not 
in  livery,"  "  and  except  as  statutes  have  changed  the  con 
law,  intent  to  assign  and  consideration  are  the  only  requj 


5  HalEt.  ISO,  Plough  the  mortgage 
debt  might  be  aaggned  without  a  seal 
and  the  ownership  of  the  dd>t  would 
equitdsly  entitle  the  assignee  to  the 
security. 

"Heath  V.  Hall,  4  Taunt.  326; 
TibbitB  e.  George,  5  A.  A  E.  107;  Be 
Macauley,  158  Fed.  322;  Loweiy  v. 
Peterson,  76  Ala.  109;  Wiggins  v.  Mo- 
Dooald,  18  Cal.  126;  Ghamberlin  v. 
Gthnan,  10  Colo.  94,  14  Pae.  107; 
Mason  v.  Chicago  Trust  Co.,  77  III. 
App.  19;  Hyatt  n.  Foster,  196  HI.  App. 
428;  McAleer  0.  McNamara,  140  Iowa, 
112,  117  N.  W.  1122;  Jewett  Lumber 
Co.  e.  Anderson  Coal  Co.,  181  Iowa, 
950,  166  N.  W.  211;  Clark  0.  Wiw,  34 
Kana.  653,  9  Pae.  281;  Newby  ».  HiU, 
2  Mete.  530;  Lexington  Brewing  Co. 
p.  Hamon,  166  Ky.  711, 180  8.  W.  264; 
Edwards  v.  Suooession  of  Daley,  14 
La.  Ann.  384;  Howe  t>.  Howe,  97  Me. 
422,  54  AU.  908;  Onion  c  Paul,  1  H. 

6  J.  114;  Smith  t.  Penn-American 
Plate  Glafff  Co.,  Ill  Md.  696,  77  All. 
204;  Kellaa  i>.  Slack  &  Slack  Co.,  129 
Md. 535,  511, 99  Atl. 677;  Macomber v. 
Doaoe,  2  Allen,  641;  Donovan  v. 
Habey  Fin  Engine  Co.,  68  Mich.  38, 
24  N.  W.  819;  Harris  v.  Chamberlain, 
136  Mich.  280,  85  N.  W.  728;  Hurley 
9.  Beodd,  67  Minn.  41,  69  N.  W.  477; 


Pass  c  MoRea,  86  Miss.  143;  Be 
Clark,  63  Mo.  App.  473;  Oppent 
V.  FJTBt  Natl.  Bank,  20  Mont. 
60  Pao.  419;  Curtis  v.  Zutaver 
Neb.  183,  93  N.  W.  400;  Gage  v. 
69  N.  H.  383;  New  Jersey  Produ. 
V.  Gluck,  79  N.  J.  L.  116,  74  Atl 
JetniHon  v.  Tindall,  87  N.  J.  L. 
99  Atl.  408;  Rialey  v.  Fhenix  Boo 
N.  Y.  318,  38  Am.  Rep.  421,  aff'< 
D.  S.  126,  28  L.  Ed.  374,  4  S.  Ct. 
322;  Belleok  v.  Manhattan  Fiie  A 
Co.,  117  N.  Y.  S.  964;  Hofferbei 
Dudtett,  176  N.  Y.  App.  D.  480 
N.  Y.  S.  167;  Ponton  o.  Griffii 
N.  C.  362;  Roberts  v.  First  Nat.  £ 
8  N.  D.  474,  79  N.  W.  993;  Mill 
Newell,  20  S.  Cat.  123,  47  Am. 
833;  Cleveland  c.  Martin,  2  1 
(Tenn.),  128;  Clark  v.  Gilbepie 
Tex.  513,  8  S.  W.  121;  A.  A.  Fii 
Lumber  Co.  u.  Smith  (Tex.  Civ.  A 
161  8.  W.  605;  Hutchins  r.  Watt* 
Vt.  380;  Wilt  o.  Huffman,  46  W. 
473,  33  S.  E.  279;  Arpin  v.  Buroh 
Wis.  619,  32  N.  W.  681. 

"  White  V.  KOgon,  77  Me.  57 
Atl.  739;  Whittle  i 


"  See  Lehman  Dry  Goods  Co 
Lemoine,  129  La.  382,  66  So.  324. 
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to  transfer  such  rights  as  the  nature  of  the  propo^y  pennite  to 
be  transfared;  and  even  tangible  chosee  in  action  may  be  effec- 
tually as^gned  as  between  the  parties,  without  dehvery.  There- 
fore where  insurance  policies  were  assigned  by  pared,  as  secu- 
rity to  a  creditor,  the  assignment  was  not  invalidated  as  a 
preference,  by  the  fact  that  the  policies  were  not  delivered 
until  later  and  within  foiu-  months  b^ore  the  ass^or's  bank- 
ruptcy.** Statutes,  however,  have  made  writing  of  onportance 
in  many  jurisdictions. 

In  some  States  there  have  beoi  from  an  early  day  statutes 
permitting  the  assignee  of  a  bcmd  or  non-negotiable  note 
or  sometimes  of  any  choee  in  action  to  sue  in  his  own  name  if 
the  asngnment  is  in  writing,  and  such  statutes  have  been  copied 
more  recently  in  other  jurisdictions.**  The  requirement  of  a 
written  as^gnment  in  such  jtuisdictions,  however,  affects  only 
the  right  of  the  assignee  to  sue  in  his  own  name.  In  such  States, 
as  well  as  elsewhere,  an  oral  asEognment,  for  valuable  consider- 
ation, transfers  an  equitable  right  to  the  ass^piee  which  may 
be  enforced  in  the  assignor's  name.**  And  in  a  jurisdiction 
where  by  statute  the  real  party  in  interest  is  always  allowed  to 
sue  in  his  own  name,  the  legal  effect  of  a  previous  statutory 
requirement  of  a  written  transfer  in  order  to  give  the  assignee 
a  right  enforceable  at  law  in  his  own  name,  seems  done  away 
with.**  Where  by  statute  an  assignment  in  writing  is  of  import- 
ance, a  blank  indorsement  of  the  tan^ble  evidence  of  a  claim 
has  been  held  sufficient.*^  In  life  insurance  policies,  it  is  fre- 
quently provided  that  certain  formalities  must  be  observed  in 
mi^lrii>g  an  asugnment,  but  such  provi^ons  are  not  generally 

•>  McDonald  p.  Daakun,  116  Fed.  v.  Rabb,  38  S.  C.  138,  17  S.  E.  463,  19 

276,  53  C.  C.  A.  554    See  also  Rich-  L.  R.  A.  831. 

ardaon  v.  White,   167  Mass.  58,  44  **  Gardner  c  Mobile,  etc,  R.  Co., 

N.  E.  1072.  102  Ala.  635,  15  So.  271,  48  Am.  BU 

**  Enloe    IT.    Reike,    56    Ala.    500;  Rep.  84;  Wilson  v.  BowdeD,  26  Ark. 

Bardie  n.  Milb,  20  Ark.  153;  Herring  151;  Chadsey  Admr.  o.  Lewie,  6  10. 

V.  FiiBt  Nat.  Bank,  13  Ga.  App.  402,  153;  Rittenhouae  v.  Myera,  10  Mo.  306. 

79  S.  E.  350;  Chadsey  Admr.  v.  Lewis,  ••  PlanteTB',  etc.,  Ins.  Co.  v.  IHm- 

6  ni.  153;  Phipps  v.  Bacon,  183  Mass.  stall,  72  Ala.  142;  Lee  t.  Wfanbeify, 

5,  86  N.  E.  414;  Andrews  v.  Carr,  26  102  Ala.  539,  15  So.  444;  Weinwidc  P. 

Mias.  577;  Able  v.  Shields,  7  Mo.  120;  Bender,  33  Mo.  Sa 

Millero.  PaulBeU,8Mo.355;Patteiw>u  ''Small  f.  Bmitii,  120  Minn.  IIG^ 
139  N.  W.  133. 
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held  material  to  the  rights  of  the  asBignee  against  his  aesi 
or  to  the  rights  of  rival  ass^ees  as  against  oue  another.' 
all  jurisdictions  of  the  United  States  as  well  as  in  Ei^^land, 
tracts  for  the  sale  of  an  interest  in  land  must  be  in  writj 
Accordii^y,  an  assignment;  of  a  contract  right  to  buy  ; 
since  the  contract  gave  the  assignor  an  equitable  intere 
the  land,  must  be  in  writing  in  order  to  be  raiforceable  bet^ 
assignor  and  asrignee,^  and  under  recording  statutes,  in  c 
to  be  binding  upon  third  persons,  must  be  recorded.^' 
seventeenth  section  of  the  English  Statute  of  Frauds,  and 
responding  statutes  in  the  various  States  in  America  mo 
the  right  to  assign  orally  choses  in  action  even  though  the; 
not  relate  to  land.  How  far  these  statutes  affect  the  vah 
of  a  ccntract  between  assignor  and  assignee  is  elsewhere  < 
^dered,'^  but  third  persons  cannot  set  up  the  defence  of 
statute,^'  and  there  can  be  no  invahdity  in  an  oral  powe 
attorn^  to  enforce  a  contract  for  the  sale  of  land  or  of  chi 


'  In  Herman  v.  Connecticut  Mut. 
Life  Ins.  Co.,  218  Mass.  181,  105  N.  E. 
450,  451,  the  court  said:  "Ah  between 
the  pltuntiff  and  Somer  it  ia  immar- 
terial  that  the  asHgnment  was  not 
written  upon  or  attached  to  the  policy, 
that  no  reference  to  the  assignment 
was  written  or  noted  on  the  policy,  or 
tfiat  no  notice  of  it  was  pven  to  the 
inmiaDce  company,  either  in  the 
manner  required  by  the  fifth  dauEte 
of  the  poUcy  or  otherwise.  Merrill  v. 
N'ew  En^and  Mut.  Life  Ins.  Co.,  103 
Mass.  245,  252,  4  Am.  Rep.  548; 
Hewins  v.  Baker,  161  Maes.  320,  37 
N.  E.  441;  Atlantic  Mutual  Life  Ins. 
Co.  t>.  Gannon,  179  Mass.  291,  60  N. 
E.  933.  See  also  Nortiiwestem  Mu- 
tual Life  Ins.  Co.  v.  Wr^t,  153  Wis. 
262,  140  N.  W.  1078;  Wood  v.  Phoenix 
Life  Ins.  Co.,  22  La.  Ann.  617;  Man- 
hattan Life  Ins.  Co.  i;.  Cohen  (Tex. 
Civ.  App.>,  139  8.  W.  51;  Howe  v. 
Hagan,  110  N.  Y.  App.  Div.  392,  97 
N.  Y.  S.  86;  Cowdrey  v.  Vandenburgh, 
101  U.  8.  672,  25  L.  Ed.  923;  New 
Y«*  Life  Ins.' Co.  v.  Dunlevy,  204 
Fed.  870;  Fortescue  ir.  Bamett,  3  M. 


&  K.  36.  The  oontrajy  statemen 
Pakner  v.  Merrill,  6  Cush.  282 
Am.  Dec.  782,  have  not  been  foUo 
James  "■  Newton,  142  Maaa.  366, 
8  N.  E.  122,  66  Am.  Rep.  692;  E 
ardaon  f.  White,  167  Mass.  68,  6C 
N.  E.  1072." 

"  See  itifra,  H  487  ei  aeq. 

"  Smith  0.  Bumham,  3  8unui.  '. 
Dougherty  v.  Catlett,  129  lU.  431, 
N.  E.  032;  Emlinger  v.  Paacoe, 
la.  86,  106  N.  W.  362,  3  L.  R.  A. 
S.)  147;  Connor  v.  Tippett,  S7  M 
694;  Hackett  v.  Watta,  138  Mo.  i 
40  S.  W.  113;  Hartwig  v.  Gordon, 
Neb.  657,  660,  56  N.  W.  324;  Wil 
f.  Womble,  90  N.  C.  264;  Bowsei 
(havener,  56  Pa.  132,  140;  Whiti 
V.  StAtfl  Bank,  7  Wig.  620.  See  a 
if^ra,  i  491,  and  as  to  parol  resi 
sion  of  a  contract  for  the  sale  d  lai 
3)id.,  ad  fin.  But  see  Nam)  v.  Loi 
179  Mass.  451,  61  N.  E.  43. 

*' Montague    v.    Aygam,    164    '. 
App.  596. 

»  See  mfra,  E  621, 

"  See  iaSra,  {  530. 
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in  action  which  are  .within  the  Statute  of  Frauds;  and  such  a 
power  is  impUed  in  the  attempted  asMgnment.  The  obligor 
under  such  a  contract,  it  would  seem,  therefore,  cannot  int^- 
pose  ttte  defence  of  the  Statute  of  Frauds  to  a  suit  brought  by 
the  assigDee  to  enforce  the  contract.  If  the  assignor  does  not 
take  the  objection,  no  one  else  can.'*  It  might  be  necessary, 
however,  to  bring  such  a  suit  in  the  name  of  the  asmgnor,  in 
spite  of  modem  statutes,  permitting  an  assignee  to  sue  in  his 
own  name. 

Intangible  choses  in  action  are  not  within  the  meanii^  of 
"goods  and  chattels"  as  these  words  are  used  in  statutes  re- 
quiring ddivery  or  record  of  transfers  of  goods  and  chattds  by 
way  of  securily.*' 

§  431.  Construction  of  aaslgnment 

In  case  of  doubt,  an  assignment  is  construed  most  strictly 
against  the  assignor,"  and  generally  the  rules  ordinarily 
applicable  to  the  construction  of  contracts  are  applied. 

Where  an  attempted  assignment  is  ineffectual  because  Ihe 
supposed  obligation  to  which  it  related  did  not  exist,  the 
assignment  will  generally  be  construed  as  transferring  any 
rights  of  the  assignor  relating  to  the  same  subjeclr-matter  as 
the  supposed  obligation."  But  the  assignment  of  rights  under 
a  continuing  contract  does  not  imply  an  assignment  of  rights 
of  action  for  previous  breaches  of  the  contract,''  though  trans- 
ferring a  right  to  all  payments  becoming  due  in  the  future  even 
for  work  done  prior  to  the  assignment.''  Similarly  a  sale  of 
goods  which  the  seller  had  previously  bought  with  a  warranly 
does  not  operate  as  an  assignment  of  a  right  of  action  for 

**  See  Currier  v.  Howard,  14  Qny,  Keugaaa  v.  New  Orleaiu,  43  Ia.  Aim. 

511;    BulUon    e.    Cunpbdl,    27   Tex.  78,  0  So.  26. 

653.  "Regan    Engine    Co.    n.    FadSa 

"YaunK  i>.  Upson,  llfi  Fed.  192;  Engine  Co.,  49  Fed.  68,  1  C.  C.  A. 

Re  Macnuley,    168    Fed.    322;  Frea-  169;  Chicago  Cheeoe  Co.  v.  Fogg,  S3 

ton  Nat.  Bank  p.  George  T.  Smith  Fed.  72;  Loto  p.  VanEveiT,  18  Ho. 

Co.,  84  Mich.  364,  47  N.  W.  602.  App.  196.   See  also  MuUioas  v.  hawtj, 

"  Swu)  p.  Warren,  138  Mass.  II.  140  Mo.  App.  ^,  124  8.  W.  672;  Stede 

"  Wetmoro    d.    San    Franeisoo,    44  e.  Brasier,  139  Mo.  App.  319, 123  S.  W. 

Cal.  294;  MoConniok  v.  District  of  477. 

Columbia,  18  D.  C.  634;  Oneida  Bank  "Ouinn  p.  Pike,  184  Man.   184, 

u.  Ontario  Bank,  21  N.  Y.  490;  <■/.  68  N.  E.  42. 
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dam^es  for  breach  of  the  warranty."'  Frequently  an  i 
ment  in  terms  absolute  is  intended  to  operate  merely  as  se 
for  a  debt,  and  this  may  be  shown  by  parol."  Whether  i 
which  it  is  attempted  to  assign  or  a  duty  which  it  is  attei 
to  delegate  is  of  so  personal  a  character  as  to  make  the  at 
unsuccessful,  is  a  question  of  construction  to  be  determin 
the  nature  of  the  case  and  the  presumed  intuition  c 
parties.'* 

§  432.  Rights  of  the  assignee  against  the  debtw. 

Ope^  who  has  legal  title  to  real  estate  or  to  chattel  pro 
which  he  holds  subject  to  an  equity,  and  who  transfei 
l^a3_  title  to  a  bona  fide  purchaser  for  value  without  n 
transfers  a  title  freed  from  the  equity.^  But  the  assigE 
a  non-negotiable  chose  in  action,  though  he  buys  it  for  a 
and  in  good  faith,  takes  it  subject  to  all  defences  whicl 
obligcB*  may  have  had  against  the  assignor,'*  unless  the  d 
by  the  form  of  the  instrument  intrusted  to  tJie  assign' 


•*  Smith  e.  WUIiamB,  117  Qa.  782,  46 
8.  E.  394,  S7  Am.  St.  RSp.  220;  Walrus 
Manufacturing  Co.  ».  McMehen,  39 
Okla.  667,  136  Pac.  772;  Williaton  on 
Soke,  {244. 

"Wing  &  Boatwiek  Co.  p.  United 
States  Fidelity  Co.,  150  Fed.  672; 
Caroua  v.  Boxley,  203  Fed.  673,  122 
C.  C.  A.  69;  Deapard  i>.  Walbridge,  15 
N.  Y.  277,  41  N.  E.  672;  ProtBinan's 
Ex.  t>.  Joseph,  66  W.  Va.  788,  66  S.  E. 
461. 

"  King  V.  West  Coast  Qrooery  Co., 
72  Wash.  132,  72  Pao.  1081. 

*•  Bee,  e.  g.,  Ames,  Legal  EssayB,  263. 

"  Mangles  v.  Diion,  3  H.  L.  C.  702, 
731;  Phippe  v.  Lov^rove,  L.  R.  16 
Eq.  80,  88;  Stoddart  v.  Union  Trust, 
Ltd.,  (1912]  1  K.  B.  181,  189,  190; 
Boatmen's  Bank  v.  FritElen,  176  Fed. 
183;  Smith  v.  Catder,  33  Ark.  709; 
^ha  V.  Sacramento  Elec.,  etc.,  Ry., 
168  Col.  1,  141  Pac.  626;  MerenMS  v. 
Dekmos,  91  Conn.  651,  101  Atl.  8; 
ThuntoD  V.  McLetlan,  34  App.  D.  0. 
294;  York  t>.  Soott,  140  III.  Ar)p.  178; 


Rosenthal  v.  Rambo,  165  Ind.  £ 
N.  £.  404;  Crem  v.  Ivens,  163  L 
145  N.  W.  326;  Sawyer  p.  Coo: 
Mass.  163, 166,  74  N.  E.  356;  Bi 
Dorey,  221  Mass.  300,  406,  100 
146;  Gamble  v.  Gates,  97  Mich 
466,  66  N.  W.  855;  Decker  t>.  AAi 
Duteh.  611,  78  Am.  Deo.  65;  M 
dak  p.  Harris,  26  Ohio  St.  379; 
V.  Pelton,  67  Ore.  239,  135  Pac 
Egbert  B.  Kimberly,  146  Pa.  S 
Atl.  437;  Real  Estate  Trust  ( 
Riter-Conlay  Mfg.  Co.,  223  Pa, 
72  Atl,  696;  Trimmier  c.  Valley 
Mfg.  Co.,  85  8.  Car.  13,  66  S.  K 
Ford  V.  Thompson,  1  Head, 
Downer  v.  South  Royalton  Bux 
Vt.  25;  Sekleu  v.  ^nUiams,  108 
642,  62  S.  E.  380.  Consequent 
case  of  conflict  of  laws  the  law  go 
ing  1^  contract  between  creditoi 
debtor  determinea  the  rights  ot 
creditor's  assignee.  Northwe 
Mut.  Life  Ins.  Co.  v.  Adams,  156 
335,  144  N.  W.  1108,  52  L.  I 
(N.  8.)  276. 


otherwise  has  estopped  himaelf  to  set  (q>  a  d^ence,*^  or  has 
given  an  absolute  promise  to  pay  the  assignee  in  substitution 
for  the  assigned  obhgation.**  This  principle  is  applicable  not 
simply  to  defences  Uke  non-perfonnance,  fraud,  duress,  mistake, 
covenants  not  to  sue,  which  are  appUcable  to  the  assigned 
obligation  itself,  but  also  to  rights  of  set-off,  or  counter-claim 
arising  out  of  separate  matto^  which  tiie  obligor  might  have 
asserted  against  his  original  creditor,  the  assignor.*'  But  if  the 
local  law  does  not  permit  a  set-off  of  a  claim  which  is  not  yet 
due,  an  assignment  of  a  claim  which  is  due  cannot  be  met  by 

N.  H. 


**  In  £x  ■p"'^  Asiatic  Bankiiig  Cor- 
pcwutioo,  L.  R.  2  Ch.  391,  Lord  Caims 
Boid:  "Generally  apealdng  &  choee  in 
action  aangnable  only  in  equity  must 
be  aaaigned  subject  ia  the  equities 
ttUBting  between  the  origiDal  portiee 
to  the  contract;  but  this  ia  a  rule  which 
muat  yield  when  it  appeara  from  the 
nature  or  teams  <A  the  oontract  that 
it  muat  have  been  intended  to  be  as- 
signable free  from  and  unaffected  by 
such  equities."  F<w  casee  vrtiere  the 
debtor  was  held  esb^iped,  see  Webb 
n.  Heme  Bay  CommiaaionMe,  L.  R. 
E  Q.  B.  M2;  Dickson  «.  Swansea  Vale 
Ry.  Co.,  L.  R.  4  Q.  B.  44. 

"Held  p.  Beacfa-RobiuBon  Co.,  32 
Cal.  App.  93,  X62  Pac.  661. 

*<  Cavendish  v.  Geavct^  24  Beav. 
163,  174  (but  see  Stoddart  v.  Union 
Trust,  Ltd.,  [1912]  1 K.  B.  181);  Ameri- 
can Sted  Barge  Co.  o.  Chesapeake, 
etc.,  Coal  Agency  Co.,  116  Fed.  669, 
677,  53  C.  C.  A.  301;  Tuscumbia,  etc., 
R.  Co.  V.  Rhodes,  8  Ala.  206;  Adams  o. 
Leavens,  20  Conn.  73;  Hall  d.  Hick- 
man, 2  Del.  Ch.  318;  Oueny  v.  Ferry- 
man, 6  Ga.  119;  Gardner  o.  Risber,  3£ 
Kan.  93,  10  Pac.  584;  Adams  v.  Web- 
stCT,  25  La.  Ann.  117;  Hooper  o. 
Brundage,  22  Me.  460;  Collinsc.  Camp- 
beU,  97  Me.  23,  28,  53  AU.  837,  94 
Am.  St.  Rep.  458;  McKemia  v.  Kirk- 
wood,  50  Mich.  S44,  15  N.  W.  89S; 
Hunt  V.    Shackleford,    55   Miss.    94; 

TTiml    «     n'TVinnoII     JD    Mn      Ann     f.^  ■ 


N.  W.  890;  Sanborn  v.  Little,  3 
639;  Wood  p.  Mayor,  73  N.  Y.  556; 
First  Nat.  Bank  t>.  Bynum,  84  N.  C. 
24,  37  Am.  Rep.  604;  Metigar  o. 
Metigar,  1  Rawle,  227;  Clement  b. 
Philadelphia,  137  Pa.  328,  334,  20 
AU.  1000,  21  Am.  St.  Rep.  876;  Neal 
c  Sullivan,  10  Rich.  £q.  276.  See  also 
Bryne  v.  Dorey,  221  Mass.  399,  109 
N.  E.  146.  C).  Greene  v.  Dariing,  5 
Mason,  201.  So  a  particular  credit 
item  in  a  mutual  account  cannot 
be  separately  -aasigned.  Heiliger  v. 
Ritter,  78  N.  Y.  Misc.  264, 138  N.  Y.  a 
212.  On  the  other  hood  a  claim  ao- 
quired  after  notice  of  the  assignment 
cannot  be  set  i&.  See  cases  (upro, 
also  Campbell  v.  Equitable  Ijfe  Ass. 
Soc.,  130  Fed.  7S6.  And  the  debtor, 
if  he  had  notice  of  a  proposed  assign' 
ment  of  a  claim  against  him,  and  did 
not  inform  the  pwson  proposing  to 
t&ke  the  assignment  of  aA  existing 
right  of  setHiS  a^nst  the  assignor, 
cannot  set  it  up  against  the  assignee. 
King  v.  Fowler,  16  Msss.  397.  Cases 
involving  the  question  of  the  right  of 
the  maker  of  negotiable  paper  to  set 
off  against  a  transfove  after  maturity 
claims  against  the  payee  or  indorsee 
thou^  often  decided  as  if  depending 
upon  the  same  principle,  should  pa- 
haps  be  distinguished,  since  even  after 
maturity  the  legal  title  to  the  note  is 
tianaferable.    As  to  such  cases  see — 

%1  I.   R    A    3m   n     !tQ  I.   n    A    /N  S  t 
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a  set-oET  of  a  cLaim  against  the  assignor  which  was  not  due  at 
the  time  of  the  assignment  and  did  not  become  due  tmtil  the 
debtor  had  notice  of  the  assignment.*^  Even  where  the  debt 
aj^inst  the  assignor  became  due  before  notice  of  the  assign- 
ment, but  aftra*  the  assignment,  the  right  of  set  off  has  been 
denied,''  since  no  action  had  been  taken  by  the  debtor  after 
the  asstgnment  and  prior  to  notice  of  it.  It  has  also  been  held 
that  if  the  assigned  claim  was  not  due  at  the  time  of  the  assign- 
ment, the  debtor  cannot  set-off,  when  later  sued  upon  it,  a 
claim  against  the  assignor  which  was  due  at  the  time  of  the 
assignment; — at  least  if  the  asagnor  is  not  insolvent.'"*  It  may 
be  questioned  how  far  the  denial  of  a  right  of  set-off  because 
either  the  asagned  claim  or  the  cross  claim  was  not  due  at  the 
time  of  the  assignment  is  consistent  with  the  general  priociple 
allowing  set-off  against  the  assignee  of  claims  due  from  the 
assignor.  The  only  groimd  for  supporting  the  general  rule  is 
that  the  legal  right  to  the  assigned  claim  still  is  in  the  assignor, 
and  that  therefore  in  an  action  on  the  claim  there  may  be  set 
off  a  claim  against  him  unless  it  is  inequitable  for  the  defend- 
ant to  assert  the  right.  It  is  inequitable  if  the  set-off  was  ac- 
quired after  notice  of  the  aesignment,^^  and  it  may  be  tuged 
tiiat  it  is  inequitable  in  any  case  for  the  defendant  to  assert 
his  set-off  when  the  real  pladntiff  in  interest,  whether  nominally 
plaintiff  or  not,  is  an  assignee,  unless  the  assignor  is  insolvent; 
since  otherwise  the  defendant  might  collect  his  claim  from  the 


w  Graham  t>.  Tllford,  1  Met.  (Ky.) 
112;  Walker  r.  McKiy,  2  Met.  (Ky.) 
2H  (see  also  Merchantii'  Nat.  Bank 
e.  Rot»Daon,  97  Ky.  5£2,  31  S.  W. 
130,  28  L.  R.  A.  760);  Chamblias  v. 
Matthews,  57  Miss.  306;  Myera  v. 
Davis,  22  N.  Y.  489;  Martin  o.  Kuns- 
mullw,  37  N.  Y.  396;  Roberta  «.  Car- 
ter, 38  N.  Y.  107;  Fera  t>.  VTickham, 
135  N.  Y.  223,  31  N.  E.  1028,  17  L.  R. 
A.  456;  FuUer  v.  Stm^tE,  27  Oh.  St. 
355, 22  Am.  Rep.  312.  See  also  Backus 
V.  Spaolding,  129  Mass.  234;  Huse  v. 
Amee,  104  Mo.  91, 15  S.  W.  965;  FoUett 
e.  Biqrer,  4  (ft.  St.  686.  Cf.  Tub- 
oumbia  &o.  R.  Co.  v.  Rluxiee,  8  Ala. 
206;  Morrow's  AsagDeee  p.  Bright,  20 


Mo.  208;  Williamg  v.  Helme,  1  Dev. 
Eq.  151;  MiUer  v.  Kreiter,  76  Pa. 
78. 

••  Becfcwith  v.  Union  Bank,  9  N.  Y. 
211. 

"  Koegel  0.  Michigwi  Trust  Co.,  117 
Mich.  5^,  76  N.  W.  74;  Henderson  v. 
Midiigan  Tnut  Co.,  123  Mirh.  688, 
82  N.  W.  510;  King  v.  West  Coast  Gro 
cerj-  Co.,  72  Wash.  132, 129  Pac.  1081 ; 
See  also  Stitt  v.  Horton,  165  Ind.  555, 
76  N.  E.  241  (where  the  assignor  ia 
insolvent),  and  see  Scott  o.  Armstrong, 
146  U.  S.  499,  36  L.  Ed.  1059, 13  S,  Ct. 
148;  Matter  of  Hatch,  155  N.  Y.  401, 
60  N.  E.  49,  40  L.  R.  A.  664. 

"  See  ivfra,  i  433. 
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affiignor  who  really  ought  to  pay  it.  Thu  limitation,  however, 
of  the  debtor's  right  of  set-off  does  not  seem  to  have  prevuled.^* 
It  seems  rather  to  have  been  thought  equitable  for  the  debtor 
to  be  allowed  to  assert  the  right  and  to  compel  the  assignee 
then  to  sue  the  assignor.  If  the  same  reasoning  is  followed 
where  one  or  the  other  claim  was  not  due  at  the  time  of  the 
assignment,  it  would  be  reasonable  to  conclude  that  the  debtor 
having  in  such  cases  a  rifi^t  against  the  assignor,  in  whom  the 
l^^I  right  to  the  assigned  claim  still  remained  after  the  assign- 
ment, might  set  the  claim  off.  It  should  be  said,  however, 
that  t^e  particular  words  of  the  statutes  governing  the  right 
of  se1>-off  or  counter-claim  in  different  jurisdictions  may  be  so 
clear  as  to  make  arguments  based  on  general  principles  in- 
applicable. 

A  debtor  is  also  entitled  to  set  off  against  an  assignee  claims 
due  from  the  latter  and  this  la  true  even  thouj^  the  action  is 
brou^t  in  the  name  of  t^e  assignor.^*  As  an  action  on  an 
assigned  claim  at  law  was  until  recent  years  necessuily  brou^t 
in  the  name  of  the  assignor,  it  need  not  ai^>ear  in  the  plaintiff's 
writ  or  declaration  that  the  action  was  for  the  use  of  an  as- 
signee.^* It  might  seem  necessari^  to  follow  from  this  that 
the  validity  of  an  assignment  is  not  an  issue  in  an  action 
brought  in  the  assignor's  name  and  cannot  be  set  iqj;  and 
indeed  this  has  been  held.'*  But  just  as  equity  would  not  per- 
mit the  assignor  whose  name  was  used  in  the  proceedings  to 
control  or  affect  them  to  the  injury  of  the  assignee,  and  courts 
of  law  gave  effect  to  this  equitable  protection  of  the  assignee,™ 
so  courts  of  equity  should  not  allow  the  owner  of  a  claim  to  be 
defrauded  by  having  the  claim  collected  in  his  name  by  one 
not  entitled  to  do  so;  and  as  a  payment  to  one  claiming  falsely 
to  be  an  agent  of  another  would  not  discharge  the  liability  to 

"  See  cases  cited  supra,  a.  67.  '*  Hanultoa  v.  Brown,  18  Pa.  87. 

"  Cavendieh  v.  Geaves,  24  Beav.  ""Nor  vrill  the  ddendont  be  per- 
103,  174;  Winchester  d.  Hackley,  2  mitted  to  controvert  the  validity  of 
CraDch,  342,  2  L.  Ed.  299;  Wartman  the  tranrfer.  The  aamgnee  need  not 
p.  Yoat,  22  Gratt.  696.  In  Pates  v.  St.  show  any  legal  right  in  himself." 
Clair,  U  Gratt.  22,  the  court  gave  Hamilton  v.  Brovn,  18  Pa.  87,  79.  See 
judgment  for  coete  against  the  as-  also  Gilmoi«  v.  Bangs,  65  Ga.  403. 
Bignee  for  whose  benefit  the  action  was  Laneey  d.  Foes,  88  Me.  216,  219,  3S 
b^ng  proaeouted  in  tlie  name  of  the     Atl.  1071. 

»  Bee  infra,  iOa, 
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the  prmcq)al,  Uk  ftttempted  satief action  of  the  claim  of  a  creditor 
by  a  payment  to  one  falsely  claimii^  to  be  assignee  would  be 
equally  invalid.  Elven  though  judgment  in  the  case  goes  in 
favor  of  the  assignor  and  not  of  the  alleged  assignee,  if  the  latter 
b  actively  controlling  the  litigation  and  will  apparently  direct 
the  issue  of  execution  and  coUeotioa  of  the  claim,  the  debtor 
should  not  be  allowed  without  liability  to  allow  the  procedure 
of  the  court  to  be  used  by  the  alleged  assignee  to  defraud  the 
supposed  asaignor.  And  if  the  debtor  is  under  such  an  equi- 
table duty  he  should  necessarily  be  protected  from  judgment 
by  a  defence.  Whether  the  debtor  would  have  to  apply  to 
equity  to  enjoin  prosecution  of  the  action  by  the  alleged  as- 
signee, or  whether  an  equitable  plea  to  the  action  at  law  would 
be  allowed  to  defeat  the  action  and  the  judgment  tiien  rendered 
be  r^arded  not  as  an  adjudicatitm  of  the  claim  itself  but  only 
of  the  right  of  the  alleged  assignee  to  prosecute  an  action  upon 
it,  or  whether  on  motion  in  the  action  at  law  setting  up  tiiat 
the  action  was  being  prosecuted  without  authority  of  the 
plaintiff  the  court  should  stay  further  proceedings,  might 
d^iend  upon  local  procedure."  Wherever  the  right  of  the 
assignee  must  be  enforced  in  his  own  name  any  difficulty  of 
procedure  disappears,  since  it  becomes  part  of  the  plaintiff's 
case  to  prove  a  valid  assignment,"  unless  the  debtor  has  de- 

"In  lUley  o.  Tuber,  9  Gray,  372,  as  the  intereet  of  an  equitable  angnee. 

an  officer  who,  after  receiving  an  eze-  "  Globe  WoAa  v.  United  States,  4fi 

cution  with  notice  that  a  daun  on  Ct.  CI.  407;  Jarrell  n.  Lillie,  40  Ala. 

which  judgment  had  been  lecovn^d,  271;  Stair  o.  Richardson,  108  Ind.  420, 

had  been  assigned  to  another  peison  9  N.  E.  300;  Wood  v.  Neely,  7  Baxt. 

and  proeeouted  at  bis  cost,  collected  586.   So  where  the  dahn  is  based  on  a 

the  amount  of  the  execution  and  paid  o^otiable  instrunient  the  obligor  may 

it  to  the  nominal  plaintiff,  was  held  show  tliat  an  alleged  transfer  was  ]»■ 

tiabb  to  the  assignee.     There  seems  gaily  void.    Bullock  v.  Dodds,  2  B.  & 

equ&lly  good  reason  for  holding  liable  Aid.  268;  Gaither  p.  Farmers'  Bank, 

one  who  with  knowledge  of  an  assign-  .  1  Pet.  37,  7  L.  Ed.  43;  Nichols  v.  Fear- 

ntent  knowin^y  takes  any  step  in  the  son,  7  Pet.  103,  106  9  L.  Ed.  i^; 

oourae  of  Utigation,  or  apart  from  lili'  Stone  v.  Mitchell,  7  Ark.  91;  Lyneh 

gation,  to  satisfy  a  olaim  in  a  method  v.  Dodge,  130  Mam.  458.    In  Comina^ 

technically  valid,  but  which  will  de-  (ual  Nat.  Bonk  o.  Spaids,  8  Bradwell, 

fraud  the  person  beneficially  interested  493,  an  acceptor  who  had  paid  an  iit- 

in  the  claim.    The  beneficial  interest  dotsee  who  claimed  through  a  tranrfer 

of  the  original  owner  of  a  claim  who  for  a  gaming  consideration  made  void 

has  made  no  valid  aadgnment  should  by  statute,  was  held  liable  again  to  tlie 

eertoinly  receive  as  much  protection  payee. 
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barred  himself  &om  coateeting  its  validity  l^  a  recognition  of 
it  after  knowledge  of  the  facte."  So  the  debtor  may  object 
that  the  character  of  the  daim  is  such  that  public  policy  for- 
bids ite  aasigmnent.^ 

If,  however,  the  objection  to  the  validity  of  an  assign- 
ment is  not  that  it  is  void  but  voidable  only  at  the  option  of 
the  assignor,  or  of  some  third  person,  the  debtor  has  no  le^ 
defence  whether  or  not  action  is  brought  in  the  assignee's 
name  for  it  cannot  be  assumed  that  the  assignor  is  desirous 
of  avoiding  the  assignment."'  The  generality  of  the  statanents 
in  some  of  the  cases  so  deciding  would  lead  to  the  belief  that 
t^e  ddbtor  not  only  might,  but  must  pay  an  assignee  who  had 
acquired  his  assignment  by  fraud.  The  correctness  of  such  a 
view  cannot  be  admitted.  It  is  true  that  not  even  an  ordinaiy 
equitable  defence  is  permissible  to  an  action  by  the  assignee."" 
The  de&auded  person  may  not  wish  to  take  advantage  of  his 
right  to  avoid  the  assignment  and  imless  he  does  so,  the  debtor 
should  be  required  to  pay  the  assignee.  The  only  way  to  pro- 
tect the  rights  of  all  persons  is  to  require  the  debtor  to  join, 
by  way  of  interpleader,  the  assignee  and  the  person  who  may 
be  defrauded,  offering  to  pay  to  whichever  of  these  parties 
may  be  held  entitled  to  receive  payment,  and  unless  the  ddbtor 
takes  this  course  he  should  be  liable  to  a  de&auded  third  per- 
son, or  to  any  other  person  having  a  similar  equity.'*    Where 


"Higgi  V.  Northern  Aaeam  Tea 
Co.,  L.  R.  4  Ex.  387;  Ex  parte  Uni- 
Tcnal  Life  ABBuranoe  Co.,  L.  R.  10 
Eq.  458;  Merchant  Banking  Co.  v. 
nusnii  Bteel  Co.,  5  Ch.  D.  205;  Hat- 
ris  r.  Btatimore,  73  Md.  22,  17  All. 
lOU,  20  At].  Ill,  985,  9  L.  R.  A.  677; 
King  V.  WMt  Caafit  Orooeiy  Co.,  72 
Wash.  132,  129  Pac.  1081.  See  also 
Kull  V.  Thompson,  38  Mich.  685. 

"  Colonial  Bank  o,  Sutton,  79  N.  Y. 
Misc.  244,  139  N.  Y.  8.  1002. 

•'  Wood  V.  Steele,  66  AU.  436;  Ldi- 
man  v.  Clark,  85  Ala.  109,  4  So.  651; 
Pniuty  V.  Roberta,  6  Cuah.  19,  G2  Am. 
Dec.  761 ;  Carrier  v.  Sears,  4  Allen,  336, 
33ft;  Blanohard  v.  Conunonweolth,  6 
Watts,  309;  Stonw  v.  Commonwealth, 


16Pa.387.  See  also  EuIlD.Thoa4»on, 
38  Mich.  686. 

*"  Nothing  can  be  allowed  as  an 
equttcd>te  defeooe  at  law  which  would 
not  form  the  basiB  of  an  unconditional 
permanent  injunction  in  equity. 

**  In  Gh^ipelear  k.  Martin,  46  Ohio 
St  126,  12  N.  E.  448,  payment  by  the 
maker  <rf  a  promiaaory  note  to  the 
bearer  was  held  no  diachaige  where 
the  maker  had  notice  that  the  note 
did  not  belong  to  the  person  who  pm- 
sentedit. 

In  Currey  v.  Joplin  Bavinge  Bank, 
100  Mo.  App.  532,  74  S.  W.  1036, 
the  indorsement  of  a  certificate  of 
deposit  was  secured  by  a  tridc  pmo- 
ticed  upon  the  depositor,  and  payment 
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tbs  debtor  has  Botice,  not  Uiat  any  specific  person  has  been  de- 
frauded by  the  assignment,  but  ^t  the  assignment  has  been 
made  in  iisMd  of  creditors,  it  is  certain  that  no  valid  plea  at 
law  based  on  these  facts  can  be  made."*  And  no  procedure 
by  way  of  interpleader  seems  possible  here,  or  necessary  to 
make  safe  payment  by  the  debtor  to  the  assignee.  The  debtor 
cannot  be  required  to  interplead  all  creditors  that  may  be 
defrauded.  The  creditor  acquire  no  rif^t  against  the  claim 
assigned  or  against  any  specific  property  until  they  attach  it.'* 
As  an  assignee  takes  subject  to  defences  there  may  be 
against  his  claim,  so  he  is  entitled  to  any  advantf^es  to  which 
his  assignor  was  entitled  with  reference  to  the  claim.  Thus  an 
assignee  for  value  is  entitled  to  the  benefit  of  any  securities 
for  the  claim,  though  not  in  terms  assigned.**  So  if  the  as- 
signor was  entitled  to  priority  of  payment  from  the  debtor's 
estate,  the  assignee  is  entitled  to  the  same  priority,  since  he 
is  in  effect  enforcing  the  assignor's  i^t.*" 

as  the  fnotioQ  of  the  claim  asngoed 
to  him  bears  to  the  whole.    The  fiist 


by  the  bank  irtuoh  hod  iMued  the 
certifiaale  to  the  indorsee  with  Dotice 
at  the  facts  was  held  no  defraioe  to  an 
netioa  by  the  depositor. 

The  situation  is  iomewhat  analogous 
to  Uiat  (d  a  bfkilee  of  goodB  who  aoda 
to  set  up  a  jut  lerHi  as  a  ddence  to  an 
actiixi  b;  the  bailor.  As  to  this  see, 
Williston,  Bales  i  421.  Wherever  the 
debtor  may  otherwise  be  liable  again 
he  dtould  be  allowed  to  interplead. 

"  Blackfoid  d.  Wefltchc«ter  Fire  Ins. 
Co.,  101  Fed.  90,  41  C.  C.  A.  226; 
Wood  V.  Stede,  66  Ala.  436;  GUmora 
■r.  Ban^  66  Ga.  403;  SuIliTan  c.  Bone- 
Bted,  79  N.  Y.  631;  Kamber  v.  Becker, 
27  Pa.  Super,  266. 

■*  In  Murphy  c.  Marland,  8  Cush. 
576,  the  court  held  that  an  aaaiKnee 
under  an  aasignmait  made  in  fraud  of 
creditors  might  specifically  enforce  the 
aasigned  oontraot  against  the  debtor. 

"Edwards  v.  Bay  State  Gas  Co., 
184  Fed.  979,  and  oases  cited;  Griffin 
V.  Camaok,  36  Ala.  606,  76  Am.  Dec. 
844.  In  ease  of  mreral  partial  assigD- 
ments,  eaoh  assignee  is  entitled  to 
suob  a  ratable  portion  of  the  aeeurity 


partial  assignee  cannot  claim  the  whole 
security  so  far  as  necessary  to  enable 
him  to  ooUeot  the  portion  of  the  debt 
aasigDed  to  him.  Carlisle  e>.  Jumper, 
81  Ky.  282;  Moore's  Appeal,  92  Pa. 


**  Thus  the  oangnee  of  a  olaim  for 
wages  is  entitled  to  the  same  priority 
under  the  National  Bankruptcy  Act  as 
the  assignor.  Sfaropehirc  v.  Bush,  204 
U.  S.  186,  27  8.  Ot.  178,  61  L.  Ed.  436. 
So  the  amignee  of  the  claim  of  a  ma- 
terial man.  In  re  Bennett,  153  Fed. 
673,  82  C.  C.  A.  631.  And  see  to  sim- 
ilar effect  as  to  assignments  of  claims 
entitled  for  various  reasons  to  priority. 
Union  Truet  Co.  k.  Walker,  107  U.  S. 
690,  2  S.  Ct.  229,  27  L,  Ed.  490;  Left- 
wich  Lumber  Co.  v.  Floraice  BIdg. 
Absoc,,  104  Ala,  684,  18  So.  48;  Duo- 
can  V.  Uawn,  104  Cal.  10,  37  Fac.  626; 
McAvity  V.  Lincohi,  etc.,  Co.,  83  Me. 
504,  20  Atl.  82;  Sepp  b.  McCann,  47 
Minn.  364,  60  N.  W.  246.  Qf.  Tewks- 
bury  V.  Bronaon,  48  Wis.  681,  4  N.  W, 
749. 
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§  433.  Notice  to  the  debtor  as  affecting  tiie  a88ijgiiee*s  lij^ 
against  him 
llie  debtor  should  not  be  prejudiced  t^  an  assigoment  of 
which  he  has  no  notice.  Accordingly  if,  prior  to  notice,  he  pays 
the  debt  to  the  assignor  or  is  released  from  it  by  him,  or  acquires 
a  set-off,  or  any  defence  for  value,  he  can  use  his  defence  if  sued 
by  the  assignee; "  and  payment  without  notice  of  a  prior  assign- 
ment, made  in  good  faith  to  a  subsequent  assigaee,  discharges 
the  debtor  within  this  principle,  since  the  subsequent  assignee 


"Williams  t>.  Soirell,  4  Vea.  389; 
Cook  V.  Mutual  Ins.  Co.,  53  Ala.  37; 
Smith  e.  Cudor,  33  Arlc.  709;  Mo- 
Carthjr  e.  Mt.  Teearte  Co.,  110  C«L 
687,  43  I^.  391;  Ballingw  t>.  Vfttea, 
26  Goto.  App.  116,  140  Pao.  Vil;  Tut- 
tie  IT.  Fowkr,  22  Codh.  £8;  Guen;  v. 
ParymBM,  6  Ga.  119;  Metropolitan 
Life  Ina.  Co.  ■>.  Levin,  14  Ga.  App.  10, 
80  S.  E.  17;  Parmly  v.  Buckley,  103 
m.  US;  Barber  t>.  Baith,  192  Dl.  460, 
61  N.  E.  388;  Mien  p.  Oharlee  H.  Ful- 
ler Co.,  1Q7  lU.  App.  49;  Morria  r. 
Hankel  Printing  Co.,  202  111.  App.  331; 
Callaiuui  V.  Wmdaor,  78  la.  193,  42 
N.  W.  652;  BuU  e.  Sink,  8  Kana.  App. 
860,  57  Pao.  853;  Clark  o.  Boyd,  6 
T.  B.  Mon.  293;  Kugler  s.  Tajlor,  19 
La.  Ann.  100;  Brown  v.  Leavitt,  26 
Me.  261;  Robinson  i>.  Marshall,  11 
Md.  261;  Conoor  v.  Paricer,  114  Mass. 
331;  Bbiekis  «.  Tayim,  26  Miss.  13; 
Weinwick  r.  Bender,  33  Ma  80;  Leahi 
V,  Dugdale's  Adm'x,  34  Mo.  99;  fitut- 
lett  V.  Eddy,  48  Mo.  App.  32;  Washoe 
County  Bank  n.  CampbeU,  41  Nov.  153, 
167  Pao.  043;  Mai«h  c.  Oamey,  69 
N.  H.  236,  46  Atl.  745;  Inealls  v.  Bu> 
lingame,  71  N.  H.  19,  51  AtL  175; 
Reed  v.  Marble,  10  Paige,  409;  Tnin- 
teM  B.  Wheeler,  61  N.  Y.  88,  120; 
Heermanii  v.  Ellsworth,  64  N.  Y.  169; 
Van  Keuren  o.  Corkine,  66  N.  Y.  77; 
Horowiti  B.  David,  146  N.  Y.  S.  998; 
Rayfourn  c.  Hurd,  20  Oreg.  229,  26 
Pac.  636;  Bury  v.  Hartman,  4  S.  A  R. 
176, 177;  Brindle  v.  M'llTane,  9  S.  ft  R. 
Trante  v.  Brown,    17  S.  ft  R.  287; 


Pelfanan  p.  Hart,  1  I^  SL  263,  266; 
GauUa^ier  p.  CaUwell,  22  Fa.  300^ 
60  Am.  Deo.  85;  Ctanmonweftlth  *. 
Sides,  176  Pa.  616,  36  AH.  136;  Ahreiw 
ft  Ott  Mfg.  Co.  e.  Moore,  131  Tom. 
191,  174  S.  W.  270;  East  Tmaa  In. 
Co.  p.  Cc^ee,  61  Tes.  287;  Alfalfa 
Lumber  Co.  t>.  Brady  (Tex.  Civ.  App.), 
149  8.  W.  20*;  Gulf  Ac.  Ry.  Co.  p. 
Stubbs  (Tex.  CIt.  App.),  166  8.  W.  699; 
I^mpaon  ».  Fletoher,  1  Vt.  168,  18 
Am.  Deo.  676;  Loomis  v.  Loconia,  36 
Vt.  198;  Stcbbina  v.  Bruee,  80  Va.  389; 
Dial  V.  Inland  Logging  Co.,  62  WaA. 
61,  100  Pac.  157;  Skobie  >.  Forge,  102 
Wis.  122,  78  N.  W.  426;  Stebbina  «: 
Union  Pao.  R.  Co.,  2  Wyo.  71.  Qf. 
Stoddart  p.  Union  Trust,  Ltd.,  (19121 
1  K.  B.  181;  Tenwy  s.  Wilaon,  46 
N.  J.  L.  282.  But  a  miastatanuit  by 
tbe  assignee  to  the  debtor  of  the  terms 
«rf  his  assignment  will  not  prevmt  the 
aangnee  from  insisting  on  bis  full  n^ta 
unleag  the  debtor  has  taken  prejudieid 
action  rdying  on  the  miastattment. 
Weinberg  p.  Stratton,  163  Mich.  408, 
128  N.  W.  926.  A  Bub-avignee  has 
abo  been  hdd  to  take  his  rights  sub- 
ject to  drfoiaee  which  the  debtor  had 
against  the  original  asaignee,  Martin 
p.  Richacdaon,  68  N.  C.  255,  but  the 
oorrectneas  of  this  may  be  doubted. 
The  sub-aaaignee  in  enforcing  the 
claim  is  acting  on  bdialf  not  of  his 
assignor,  but  of  the  originat  assignor, 
and  at  common  law  would  iue  in  the 
latter's  name. 


§  433  ABSIONICBNT  OP  CONTRACTB 

has  ID  effect  a  pows  of  attorney  from  the  assignor.^ 
the  other  hand  payment  to  the  assJgQor  or  other  defence 
quired  by  the  debtor  a^inst  the  assignor  after  notice  of  tl 
aignment  are  invalid,^  unless  the  defence,  though  acquired 
notice,  is  based  on  a  ri^t  of  the  defendant  inherent  in  the 
tract  by  its  terms.  Thus  if  payments  under  an  executory 
tract  are  assigned,  the  debtor  may  set  up  failure  of  the  asei 
to  fulfil  his  part  of  the  contract  though  such  failiue  occurs 
notice  of  the  assigmnent,"*  for  the  assignor  cannot  give  an( 


N  Tjuigtiiin  p.  District  of  Columbia, 

115  U.  S.  485,  29  L.  Ed.  701, 6  Sup. 
Ct.  472;  Mathem  u.  Homblin,  28  Mias. 
611, 615;  and  see  is&a  1 436  n.  9. 

>*Legh  t>.  Le^,  1  B.  &  P.  447;  Brioe 
«.  BanniBter,  3  Q.  B.  D.  669,  678; 
Liquidation  Estates  Purchase  Co.  o. 
mUoughby,  (1898]  A.  C.  321;  Welch  v. 
Mandeville,  1  Wheat.  233,  4  L.  Ed.  79; 
Mandeville  d.  Welch,  5  Wheat.  277, 
283,  S  L.  Ed.  87;  BroadweU  v.  Imms,  14 
Ala.  App.  437,  70  So.  294;  State  v. 
Jerauagp,  10  Aric.  428;  Nance  c.  Folk, 

116  Ark.  588  (not  fully  reported),  171 
8.  W.  1196;  First  Nat.  Bank  v.  Perria 
Irrigation  Co.,  107  Cal.  66,  40  Pac.  45; 
Kitringer  o.  Beck,  4  Col.  App.  206,  36 
Pac.  278;  Fassett  v.  Mulock,  5  Col.  466; 
Chapman  v.  Shattuck,  8  01.  49,  62; 
Can-  0.  Wau^,  28  UL  418;  Chicago 
Title  Co.  p.  Smith,  158  lU.  417, 41 N.  E. 
1076;  Pearson  p.  Lueoht,  199  IlL  476, 
483,  65  N.  E.  363;  Felthooseii  p.  Lan- 
waid  Pub.  Co.,  159  ID.  App.  416; 
Daggett  p.  Fluiagan,  78  Ind.  253; 
McFaddEu  v.  Wilson,  96  Ind.  253; 
Kitbcart  o.  Kithcart,  146  la.  549,  124 
K.  W.  305,  30  L.  R.  A.  (N.  S.)  1062; 
Marr  v.  Hanna,  7  J.  J.  Marsh.  612,  23 
Am.  Dec.  449;  Hackett  p.  Martin,  S 
Me.  77;  Matthews  v.  Houghton,  10 
Me.  420;  MilUken  v.  Loring,  37  Me. 
408;  Palmer  p.  Fahner,  112  Me.  149, 
91  AU.  281;  Eastman  p.  Wright,  6 
Pick.  316;  Cutler  p.  Haven,  8  Pick. 
490;  JoQCfl  p.  Witter,  13  Mass.  304; 
St.  Johns  V.  Charles,  106  Mass.  262; 
St.  Andrew  v.  Manchaug  Mfg.  Co., 


134  Mass.  42;  Schilling  v.  MiiU< 
Minn.  122,  66  N.  W.  586;  Ander 
Miller,  15  Mies.  686;  Wells  v.  Ed- 
Hotel  Co.,  06  Mias.  191,  60  So.    < 
27  L.  R.  A.  (N.  S.)  404;  Leah^  p.     < 
dale's  Adm'r,  41    Mo.  S17;  li) 
South  Omaha  Co.,  24  Nd>.  69 
N.  W.  129;  Cameron  v.  Little,  13  J 
23;   Duncklee  v.   Greenfield  Co 
N.  H.  246;  Bloan  v.  gommers,  2  (    i 
(N.  J.),  609;  Andrews  v.  Beeck 
Johns.  Cae.  411;  Littlefield  v.  Sto    ' 
Johns.  425;  Manufacturers'  Com   i 
cial   Co.   V.    Rochester.  R.   Co.,    I 
N.  Y.  8.  989;  Wilson  v.  Stilwd: 
Ob.  St.  464,  471;  Gaullagher  v.  <  i 
well,  22  Pa.  St.  300,  302,  60  Am.     i 
85.     Compare  Beran  p.  Tradeai 
Nat.  Bank,  137  N.  Y.  450,  33  N 
693;  Pirat  Nat.  Bank  d.  Clark,  9  E  i 
589;  Strong  v.  Strong,  2  Aiken, 
Upton  v.  Wallace,  44  Ct.  652;  Q 
v.    Colchester   South,    20  Ont.    ' 
See  also  cases  of  partial  aerignme  i 
infra,  {  444.    Under  the  Iowa  O 
the  debtor  of  an  "open  account"  1 1 
discharge  himself  by  paying  the 
signor  at  any  time  prior  to  suit  brou  , 
by  the  assignee  though  after  notic 
the  assignment.  Wing  p.  Page,  62 
87.  but  the  debtor  is  not  bound  to  | : 
the  assignor  under  these  oiroumatani 
Bail^  P.  Union  Pac.  Ry.  Co.,  62 
354, 17  N.  W.  667. 

"Smith  V.  Wall,  12  Colo.  363, 
Pao.  42;  Fulton  Nat.  Bank  p.  Fulu 
County,  144  Ga.  691,  87  8.  E.  10: 
Buttrick  Lumber  Co.  v.  Cdlins,  i 
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a  larger  right  than  he  has  himself;  and  breach  of  warranty  may 
similarly  be  asserted  against  the  assignee  of  a  non-n^otiable 
note,  if  the  warranty  was  ffven  at  the  time  when  the  note  was* 
made,  tiiough  the  breach  of  warranty  did  not  occur  until  after 
notice  of  the  assignment."  Moreover,  if  the  debtor  has  a  de- 
fence to  a  contract  good  against  an  assignee  thereof,  he  may 
even  after  notice  of  the  assigmnent  rescind  the  original  con- 
tract with  the  assignor  and  make  a  new  contract  with  him  re- 
lating to  the  same  subject-matter,  provided  that  this  is  not 
done  with  the  fraudulent  purpose  of  injuring  the  assignee." 

A  difficulty  of  procediire  existed  at  common  law  where  the 
debtor  had  acquired  after  notice  of  the  assignment  a  defence 
good  f^ainst  the  assignor.  For  the  assignee  under  the  old  pro- 
cedure was  obliged  to  sue  in  the  name  of  the  assignor.     To 


Man.  413,  418,  89  N.  E.  138;  Pftoifia 
RoUing  MtU  Co.  u.  English,  IIB  Cal. 
123,  50  Pu.  383;  Qruit  v.  Sickleateel 
Lumber  Co.,  156  Mich.  600,  119  N.  W. 
1092;  Botaford  t>.  LuU,  30  Pa.  Super. 
2B2;  Rockwell  v.  Daniels,  4  Wis.  432; 
Whan  p.  Hope  Natural  Gu  Co.,  81 
W.  Va.  338,  M  S.  K  366.  See  also 
Young  v.  Kitcdiin,  3  Ex.  D.  127;  New- 
foundland D.  Newfoundland  R.  Co., 
13  A.  C.  199;  Stoddort  v.  Union  Tnist, 
Ltd.,  [1912]  1  K.  B.  181,  189;  Booghu- 
».  Roach,  13  App.  Cas.  D.  C.  477; 
Van  Akin  t>.  Dunn,  117  Mich.  421, 
75  N.  W.  988. 

•>  Roaenthal  e.  Rambo,  166  Ind.  584, 
70  N.  E.  404. 

*>  In  Homer  v.  Shaw,  212  Maas.  113, 
9S  N.  E.  697,  a  contractor  had  asEdgoed 
the  payments  to  become  due  on  hie 
contract  b)  the  plaintiff,  and  notice  of 
the  assignment  was  ^vtsi  to  tiie  de- 
fendant, the  other  party  to  the  con- 
tract, l^ereafta,  the  contracfaN'  in- 
formed the  defendant  that  he  would  be 
unable  to  complete  the  work  for  \ack. 
of  funds,  and  the  defendant  made  a  new 
arrangem^t  with  him  for  the  com- 
pletion of  the  work  which  was  in 
effect  a  resoission  of  the  original  con- 
tract, and  the  substitution  of  a  new  one 


in  its  stead.  The  court  held  that  the 
statement  by  the  contractor  of  his 
inability  to  perform  the  original  con- 
tract would  have  warranted  a  finding 
ot  rqnidiation  and  justified  the  de- 
fendant in  rduung  further  perfonn- 
ance  so  that  the  anignee  would  have 
been  entitled  to  nothing,  and  added: 
"The  asmgnor  needed  immediate  finan- 
cial assistance,  and  if  the  ddeodant 
might  have  advanced  the  money 
which  the  evidence  shows  he  furnished 
to  enable  him  to  pay  his  employees, 
yet  if  he  had  done  so  the  plaintiff's 
asrignment  would  have  bem  given 
priority  over  the  loan.  Buttrick  Lunt- 
ber  Co.  v.  Odlins,  S02  Mass.  413,  89 
N.  E.  138.  The  parties  while  they 
could  not  modify  to  his  ivejudioe  the 
terms  of  the  contmct  assipied  with- 
out the  plaintiff's  consent,  or  by  & 
secret  fraudulent  arrangement  de- 
prive him  of  the  benefit  of  the  asngn- 
ment,  were  not  precluded  from  entering 
into  a  new  agreement  if  performan(» 
by  the  assignor  had  beccHne  impoesiUe 


also  Tooth  0.  HaUett,  L.  R.  4  CSi.  242; 
Brice  V.  Bannister,  3  Q.  B.  D.  560; 
Ex  parte  Moes,  14  Q.  B.  D.  310;  <y. 
Drew  B.  JoBolyne,  18  Q.  B.  D.  590. 
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such  a  suit  a  def«ice  good  against  the  assignor  seemed  ' 
but  as  it  was  inequitable  to  allow  the  debtor  to  set  up  tl 
fence  under  the  circumatances,  a  court  of  equity  f onnerly  i 
have  enjoined  the  debtor  from  setting  up  his  defence  to  tl 
tion;  •*  and  after  the  recognition  by  courts  of  law,  at  the  e 
the  dghteenth  century  of  the  equitable  rights  of  the  assi, 
the  plaintiff,  without  the  necessity  of  applying  for  an  injunc 
mi^t  reply  that  the  action  thou^  nominally  on  behalf  o 
assignor,  was  in  fact  prosecuted  for  the  benefit  of  an  ass^ 
and  that  the  d^endant  had  notice  of  the  assignment  b< 
he  acquired  his  defence-*'  By  some  form  of  pleading  a; 
priate  to  the  jurisdiction  in  question  the  same  result  is  e\ 
where  reached.'* 


§  431.  Kotice  to  the  debtor  as  affecting  the  assignee's  i 
against  the  assignor's  creditors. 

No  notice  to  the  debtor  of  an  assignment  of  a  non-n^oti 
chose  in  action  is  necessary  to  give  the  assignee  an  equit 
right.    This  is  universally  agreed  to  be  so  as  between  the  |  i 
ties;  **  and  is  generally  held  in  a  contest  between  the  assi^ 
and  the  assignor's  creditors.    Therefore,  without  having  gi  i 


*>8ee  Lcf^  ■>.  he^  1  B.  A  P.  447; 
J^B  0.  Dsjr,  L.  R.  1  Q.  B.  372. 

••Lc«h  V.  L(«Ii,  1  B.  ft  P.  447; 
Wdch  V.  ManderiUe,  1  Wheat.  233, 

4  L.  Ed.  79;  Strong  r.  Btrong,  2  Aik. 
373. 

•*  Mandeville  o.  Weloli,  5  Wheat.  277, 
283,  5  L.  Ed.  S7;  Faaeett  r.  Mulook, 

5  Col.  466;  Chq>maa  t>.  Shattuck,  8 
III.  49,  52;  Man-  v.  Hmuib,  7  J.  J. 
Muah.  642,  23  Am.  Dec.  449;  H&ckett 
p.  Mtutin,  8  Me.  77;  Matthews  e. 
Houston,  10  Me.  420;  Eastman  v. 
Wrigfat,  6  Pick.  316;  Cutler  v.  Haven,  8 
Fiek.  490;  St.  Johm  v.  OharleB,  105 
Mase.  262;  Anderson  o.  Miller,  15 
Mia.  686;  lipp  p.  South  Omaha  Co., 
24  Neb.  692,  40  N.  W.  129;  Duncklee 
V.  Greenfield  Co.,  23  N.  H.  246;  »oan 
D.  Sommers,  2  Green  (N.  J.),  609; 
Kmg  B.  MiUer,  63  Or.  63,  97  I^.  642; 
GaulUgher  t>.  CaldweU,  22  Pa.  St.  300, 


302,  60  Am.  Dec.  85;  Strong  t>.  Sti   i 
2   Aiken,    373.      See    also    Brow 
Hartford  Fire  Ina.  Co.,  4  Fed. 
379    (Case    No.    2009);    Wa^ei 
National  Ins.  Co.,  90  Fed.  396, 
C.  C.  A.  121;  Chisholm  p.  Newto 
Ala.  371;  Cunningham  tr.  Carpet  . 
ID  Ala.  109,  112;  Reed  t>.  Nevina 
Me.  193;  Rockwood  t>.  Brows,  1  O  ' 
261. 

"  Knickerbocker  Tnet  Co.  p.  Co  ' 
139  Fed.  792;  Columbia,  etc.,  T>  i 
Co.  V.  First  Nat.  Bank,  116  Ky.  364 
3.  W.  156;  Quigley  it.  Welter,  95  Mi 
383,  104  N.  W.  236;  Viiginia-Caroi  i 
Chem.  Co.  v.  McNair,  139  ti.  C.  i 
61  S.  E.  949;  and  »ee  cases  cited  in  t 
section  pamim.  Thetefoi«  if  the  . 
mgnor  collects  the  claim  he  holds  I 
amount  collected  as  coostructiTe  trua 
for  the  assignee.  MacDonald  v.  Kn 
land,  5  Minn.  362. 
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notice  to  the  debtor,  the  assignee  will  be  prefared  over  a  eub- 
sequent  garnishment  of  the  debt  by  a  creditor  of  the  assignor," 
and  the  debtor  remains  liable  to  the  assignee,  if  by  failing  to 
disclose  an  assignment  of  which  he  had  notice,  he  is  compelled 
pay  the  assignor's  creditor."  It  is  generally  sud,  however, 
that  notice  must  be  given  to  the  garnished  debtor  in  time  to 


*  Pickmng  v.  Ilfraoombe  Ry.  Co., 
L.  R.  3  C.  P.  23fi;  RobmBon  v.  Newbitt, 
L.  R.  3  C.  P.  264;  Jona  e.  Loweiy 
Banking  Co.,  IM  Ala.  252,  16  So.  11; 
Mclntyra  v.  Hauser,  131  Csl.  11,  63 
Pao.  69;  Title  Ins.  &  Trust  Co.  r>. 
WiUiainson,  18  Col.  App.  324,  123 
PcLc.  24S;  Walton  t>.  Horkan,  112  Ga. 
814,  38  S.  E.  lOS,  81  Am.  3t.  Rep.  77; 
Sarage  v.  Gregg,  150  lU.  161,  37  N.  E. 
312;  McGuire  v.  Pitta'  Bona,  42  Iowa, 
535;  Dickinaon  c.  Davj^  171  Iowa,  29, 
153  N.  W.  203;  HaU  v.  Kansas  City 
Terra  Cotta  Co.,  97  Kans.  103,  154 
Fac.  210,  L.  R.  A.  1916  D.  361;  MiUett 
V.  Swift,  138  Ky.  408,  128  S.  W.  312; 
LitUefield  v.  Smith,  17  Me.  327; 
Thayer  e.  Daniels,  113  Mass.  129; 
Whittredge  v.  Sweetser,  189  Mass.  45, 
75  N.  E.  222;  Tabor  v.  Van  Vranken, 
39  Mich.  793;  MacDonald  v.  Knee- 
land,  5  Minn.  352;  Union  Iron  Works 
Co.  D.  Kilgore,  65  Minn.  497,  67  N.  W. 
1017;  Sehoolfield  v.  Hirah,  71  MiK.  65, 
14  So.  628,  42  Am.  St.  Rep.  450; 
Hendrickatm  b.  Trenton  Bsnk,  81 
Mo.  App.  332;  Young  ■>.  Bank  of 
Princeton,  97  Mo.  App.  676,  71  S.  W. 
713;  Oppenheuner  c.  First  Nat.  Bank, 
20  Mont.  192,  50  Pac.  419;  Lewis  v. 
Holdredge,  56  Neb.  379,  76  N.  W.  890; 
Marah  V.  Gam^,  69  N.  H.  236,  45 
Atl.  746;  Coming  i>.  Reooids,  69  N.  H. 
390,  46  AtL  462,  76  Am.  St.  Rep.  178; 
Board  of  Education  v.  Duparquet,  50 
N.  J.  Eq.  234, 24  Atl.  922;  Jenkinson  v. 
New  Yorit  finance  Co.,  79  N.  J.  Eq. 
247,  82  Atl.  36;  Williams  f.  Ingersoll, 
89  N.  Y.  608;  Anniston  Nat.  Bank  v. 
Durham,  118  N.  C.  383,  24  S.  E.  792; 
Knisely  o.  Evans,  34  Ohio  St.  158; 
Market    Nat.    Bank    v.    Raspbeny, 


34  Okl.  243,  124  P&c.  768,  L.  R.  A. 
1916  E.  79;  Meier  s.  Hess,  23  Ong. 
599,  32  Pac.  766;  Patten  o.  WtboD,  34 
Pa.  299;  Noble  c.  Thompson  Oil  Co., 
79  Pa.  354,  367,  21  Am.  Rep.  66; 
PhiUips  aute  (No.  4),  205  I^.  625, 
631,  65  Atl.  216,  97  Am.  St.  Rep.  750; 
TSemey  v.  McGarity,  14  R.  I.  231; 
Chase  v.  Duby,  20  R.  I.  463;  Brown  p. 
Mini^  1  McCord,  80;  Zimmoman 
Land  &  Inig.  Co.  t>.  Rooaey  Motsn- 
tile  Co.  (Tex.  Civ.  App.),  195  S.  W. 
201;  BeUinghamBayCo.  p.  Brii^ia,  14 
Wash.  173,  44  P&o.  153;  Gray  v.  Htd- 
far,  6  Brit.  Col.  56.  In  a  few  States, 
however,  garnishment  bdore  notice 
of  an  assignment  is  valid.  Goslan  o, 
Powell,  32  Ia.  Ann.  521;  Banatd  v. 
Whitney  Nat.  Bank,  43  La.  Ann.  SO; 
8  So.  702,  12  L.  R.  A.  302;  Oodfelta- 
V.  Con,  1  Sneed,  330,  60  Am.  Dec.  157; 
Dews  D.  Olwill,  3  Bast.  432;  Rodes  p. 
Haynee,  95  Tenu.  673,  33  S.  W.  564; 
Dillingham  v.  Traders'  Ins.  Co.,  120 
Tenn.  302,  108  S.  W.  1148, 16  L.  R.  A. 
{N.  S.)  220;  Ward  v.  Momson,  25  Vt. 
693;  Nichols  v.  Hooper,  61  Vt  295,  17 
Atl.  134;  Wolcott  v.  Mongeon,  88  Vt. 
361,  92  Atl.  457.  (Notice  by  the 
assignor  is  insufficient.)  In  Connecti- 
cut a  oieditor  who  ganisbees  a  claim 
in  ignorance  of  an  aasipiment  is  pre- 
ferred over  the  assignee  if  the  latter 
hod  failed  to  give  notice  to  the  debtor 
or  within  a  reasonable  time  after  the 
execution  of  the  assignment.  FoBter 
B.  Mix,  20  Conn.  395.  See  also  Pres- 
ident, et«.,  of  City  Bank  v.  llioip,  79 
Conn.  194,  64  Ati.  205,  465. 

"Milliken  t>.  Loring,  37  Me.  408; 
Tabcv    0.    Von    Vranken,   39    Mioh. 
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enable  him  to  state  in  his  affidavit  or  answer  the  facts  o 
assignment  and  th^^by  prevent  a  judgment  charging  h 
But  though  it  would  be  everywhere  conceded  that  a  garni 
debtor  without  notice  must  be  protected,  it  has  be^  hel< 
some  courts  that  notice  is  effectual  even  after  judgment  ct 
ing  him  and  that  if  payment  of  the  judgment  is  made  t 
such  notice,  the  assignee  may  compel  the  debtor  to 
again.' 

Similarly  in  jurisdictions  where  mechanics'  liens  ^ve  to 
lienor  only  sudi  rights  as  tiie  general  contractor  may  ha 
An  assignee  of  the  general  contractor  though  he  has  givet 
notice  of  his  asagnment  is  preferred  to  the  holder  of  a  e 
sequent  lien.'  A  prior  as^gnee  who  has  not  ^ven  notice  to 
debtor  prevails  ^so  over  a  subsequent  assignment  in  ba 
ruptcy  by  the  assignor/  But  where  an  assignment  m  madi 
secure  present  and  future  advances,  the  assignee  will  be  s 
ordinated  to  an  attaching  creditor,  as  to  advances  made 
the  ass^ee  after  notice  of  the  attachment/ 


**See  tgpeaaSy  Howe  v.  Howe,  97 
Me.  ^2,  42S,  54  Atl.  908;  Kingman  v. 
PertiDB,  105  Man.  Ill;  Wliittredge 
V.  Sweetaer,  189  Mass.  45,  76  ti.  E. 
223;  Petenon  n.  Kingman,  69  Neb. 
667, 81 N.  W.  847;  Marah  v.  Oaniey,  69 
N.  H.  236,  45  AU.  745;  Coming  v. 
ReoordB,  69  N.  H.  390,  394,  46  Atl. 
462,  76  Am.  St.  B«p.  178;  and  note  in 
L.  R.  A.  1918  E.  8i-S8. 

<  McGuire  V.  Htta'  Sons,  42  la.  535; 
MacDonald  v.  Kneeland,  6  Minn.  352; 
BeUingham  Bay  Co.  v.  Brisbois,  14 
Waah.  173,  44  I^M>.  153,  46  Pac. 
238. 

*  Mechanics'  liens  are  tS  two  kinda — 
In  some  States  the  mechanic  or  mate- 
rial-man ia  given  a  direct  iiea  on  t^e 
imiperty;  in  others  he  is  metely 
Bubn^ted  to  the  righte  of  the  general 
contractor.  See  27  Cyc  101.  It  is 
only  in  States  irtiere  the  latter  kind  of 
lien  is  given  Hiat  the  text  ia  applica- 
ble. 

■  Spengler  v.  Stiles-Tull  Lumber  Co., 
»4  Miss.  780,  4S  So.  966;  Board  of 


Education  v.  Duparquet,  50  N. 
Eq.  234,  24  Atl.  922;  Gopelant 
Manton,  22  Oh.  St.  398;  HaU  v.  Bai 
79  Wis.  229,  48  N.  W.  386.  See  , 
Brill  V.  Tuttle,  81  N.  Y.  464,  37  j 
Rep.  515;  Beardaley  p.  Cook, 
N.  Y.  143,  38  N.  E.  109;  <^.  Carte 
Btadj',  51  Fla.  404,  41  So.  S39;  Bea 
aley  c.  Brown,  71  111.  App.  199;  Sir 
aon  V.  New  Orleans,  109  La.  897, 
So.  912;  BouTget  n.  Donaldson, 
Mich.  478,  47  N.  W.  326,  where  i 
statute  giving  mechanics'  liens  v 
of  a  difF^«nt  character. 

*  Bum  o.  CarvallKi,  4  Mylne  & 
690;  Greey  t>.  Dockendorff,  231  U. 
613,  68  L.  Ed.  339,  34  8.  Ct.  H 
Young  n.  Upson,  115  Fed.  192;  In 
Macauley,  158  Fed.  322;  In  re  Oi 
dnnati  Iron  Store  Co.,  167  Fed.  4f 
93  C.  C.  A.  122;  Muir  r.  Schenck, 
mil,  288,  38  Am.  Dec.  633;  Bumu 
ti.  BrooBon,  78  Conn.  679,  63  A 
396. 

*Howe  V.  Howe,  97  Me.  «i2,  t 
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§  436.  Notice  to  fbt  debtor  as  a£Eectiiig  the  mutntl  ri^tts  of 
suceessiTe  assignees. 
If  an  asei^unent  of  itself  be  r^;arded  as  creating  a  l^al 
right  in  the  assignee,  the  first  of  two  or  more  assignments  would 
apparently  prevail  over  the  others.  Similarly  even  thou^  an 
assignment  is  held  to  create  merefy  an  equitable  rig^t,  the  prior 
assignment  being  the  prior  equity  would  prevail;  and  such  is 
the  rule  in  many  of  the  United  States  without  regard  to  notice 
given  to  the  debtor.*  But  even  though  the  right  be  r^arded 
as  I^al,  it  may  nevertheless  be  defeasible;  and,  in  England, 
by  a  rule  which  though  not  depending  upon  Statute  may  be 
compared  in  its  effect  to  a  recording  act,  or  to  the  rule  in  sales 
of  chattels  preferring  a  second  vendee  with  deUvery  over  a 
prior  vendee  without  delivery,  whichever  of  several  assignees 
first  gives  notice  is  preferred  over  other  assignees,  thou^ 
they  have  prior  assignments; '  and  the  ^^liwh  rule  is  followed 
in  many  jurisdictions  in  the  United  States.' 

*  Sutherland  e.  Reeve,  151  Dl.  384, 
38  N.  E.  130;  White  «.  Wiley,  14  Ind. 
406;  Sumnien  v.  Hutson,  48  Ind.  228; 
Newby  v.  HiU,  2  Mete.   (Ky.)  830; 


Lexington  Brewing  Co.  v.  Hkmon,  1S6 
Ky.  711,  160  S.  W.  264;  Columbia, 
etc.,  Trust  Co.  v.  Pint  N&t.  Bank,  116 
Ky.  364,  26  Ky.  L.  Rep.  681,  76  8.  W. 
IS6;  Thayer  v.  Daniels,  113  Mass.  129; 
Whittret^  «.  Sweetso-,  189  Maes.  4S, 
75  N.  E.  222;  Herman  p.  ConneGticut 
Mut.  life  Ina.  Co.,  218  Maim.  181, 106 
N.  E.  460,  451;  Burton  v.  Gage,  8fi 
Minn.  366,  8S  N.  W.  997;  Muir  v. 
Soheoek,  3  Hill,  228,  38  Am.  Dec.  633; 
Bush  V.  Lathrop,  22  N.  Y.  S3S,  546; 
Greentree  v.  Roeenatock,  61  K.  Y.  583, 
693;  Williama  v.  IngereoU,  89  N.  Y.  608, 
623;  Fairbanks  v.  Sargent,  104  N.  Y. 
108, 118,  9  N.  E.  870, 58  Am.  Rep.  490; 
Portunato  v.  Patten,  147  N.  Y.  277,  41 
N.  E.  572;  Central  Trust  Co.  v.  Wert 
India  Imp.  Co.,  169  N.  Y.  314,  323,  62 
N.  E.  387;  Lindsay  v.  Wilson,  2  Dev. 
A  Bat.  Eq.  86;  Meier  v.  Heea,  23  Oreg. 
699,  32  Pac.  765;  Youngberg  v.  EI 
Paso  Brick  Co.  (Tex.  CSv.  An>.),  165 
S.  W.  716;  Davis  ■>.  State  Nat.  Bank 


(Tex.  Civ.  Ar).),  166  S.  W.  321;  Wert 
Texas  Lumber  Co.  o.  Oieen  County 
(Tex.  Civ.  App.),  18S S.  W.  283;  Duly^ 
Ex.  i>.  Warreo,  80  Vo.  512;  QaikB  *. 
Hogeman,  13  W.  Va.  718;  linage  o. 
FiBher,  20  W.  Va.  497. 

'  Dearie  o.  Hall,  3  Rusa.  1;  FoBtO'  d. 
Cocknell,  3  CL  ft  F.  456;  FieshficM's 
Trust,  11  Ch.  D.  198.  See  Ward  *. 
Dunwmbe,  [1893]  A.  C.  369,  391; 
In  re  Weniger's  Polioy,  [1910]  2  <%. 
291.  So  in  Scotland,  Hedfearn  o. 
Ferrier,  1  Doir.  P.  C.  50. 

Tlie  rule  is  enforced  in  Eb^and 
againat  aBsignwa  in  baukniptoy  as 
wdl  as  other  assigneea,  &  subsequent 
aaaignment  prevailing  over  the  pricar 
light  of  an  aaipiee  la  bankruptcy  who 
htu  failed  to  notify  the  debUx.  lU 
Barr'B  IVusta,  4  K.  A  J.  219;  lU 
Runell'a  Pohcy  Trusts,  L.  R.  16  Eq. 
28.  But  the  ptim  assigDee  of  an 
equitable  chose  in  aetitm  was  pre- 
ferred over  a  sufaeequeot  aaignee  who 
first  gave  notice  in  HiU  o.  Petem,  [1918) 
2Ch.273. 

■  Judaon  v.  Corcoran,  17  How.  612, 15 
L.  £d.  231;  Spain  v.  Hamiltan's  Adm., 
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"Whatever  view  may  be  entertained  as  to  liie  Ei^lisI 
trine  which  prefers  the  assignee  who  first  gives  notice 
second  assignee  [assuming  that  he  paid  value  in  good  faith  f 
assignment,  or  that  if  a  volunteer,  he  took  in  good  faith  an 
first  assignee  also  was  a  volimteer]  is  in  several  contingt 
clearly  entitled  to  supplant  the  first  assignee,  e.  g.,  (1)  ij 
ing  in  good  faith  he  obt^ns  payment  of  the  claim  assigi 
or,  (2)  if  he  reduces  his  claim  to  a  judgment  in  his  own  nar 
or,  (3)  if  he  effects  a  novation  with  the  ob%or,  whereby 
obligation  in  favor  of  the  assignor  is  superseded  by  a  nev> 
running  to  himself;  "  or,  (4)  if  he  obtains  the  document 
taining  the  obligation  when  the  latter  is  in  the  form  of  a 
cialty."    In  all  these  cases,  having  obtained  a  legal  rigl 


1  WaSL  604, 17  L.  Ed.  619;  Re  Gilkqne, 
16  Ftd.  734;  Methvai  r.  8. 1.  Light  Co., 
66  Fed.  113,  36  U.  S.  App.  87,  13  C.  C. 
A.  362;  In  re  Hawley,  etc.,  Punmce  Co., 
233  Fed.  451  (Pa.);  Qraham  Pepor  Co. 
t.  Pemteike,  124  Cal.  117,  66  P«o.  627, 
44  L.  R.  A.  632,  71  Am.  St.  Rep.  26; 
Jackson  v.  Huiun,  14  Colo.  68,  23  Pao. 
88;  Bishop  t>.  Holoomb,  10  Conn.  444, 
446;  Natiimol  Bank  n.  United  Security 
Co.,  17  D.  C.  App.  112;  Merchants', 
etc..  Bank  v.  Hewitt,  3  la.  93,  66  Am. 
Deo.  49;  Manning  u.  Matthews,  70  la. 
303, 30  N.  W.  749;  I^mbcrt  e>.  Moi^an, 
110  Md.  1,  72  Atl.  407,  132  Am.  St. 
B^.  412;  Enoohs-Havis,  etc.,  Co.  v. 
Newcomb,  79  Misa.  462,  30  So.  608; 
Murdoch  v.  Finney,  21  Mo.  138; 
HouBer  0.  Rtohardson,  90  Mo.  App.  134; 
JaddoBon  v.  New  York  Finance  Co., 
79  N.  J.  Eq.  247,  82  Atl.  36;  Wallston 
v.  Braawell,  1  Jones  Eq.  137;  Copeland 
0.  Manton,  22  Oh.  St.  398,  401;  Qti- 
■ens'  Nat.  Bank  v.  Mitchell,  24  Okl. 
488,  103  Pac.  720;  Market  Nat  Bank 
D.  Raspberry,  34  Okl.  243, 124  Pac.  75S, 
L  a.  A.  1916  E,  79;  Fraley-s  Appeal, 
76  Pa.  42;  Pntfs  Appeal,  77  Pa.  378; 
PhilHpa  Est.  (No.  3),  20S  Pa.  515,  65 
AtL  213,  66  L.  R.  A.  760,  97  Am.  St. 
S^,  746;  Trazlw  r.  Kunts,  30  Pa. 
8tQ).  Ct.  362;  Clodfelter  0.  Cos,  1 
fineed,  330,  60  Am.  Deo.  157;  Petos 


V.  Qoets,  136  Tenn.  257,  18S  I 
1144;  Ward  v.  Moirison,  26  Vt.    : 
Coffman  v.  Liggett,  107  Va.  41 
S.  £.  392. 

'Ames's  Cases  on  Trusts  (2d 
328,  citing — Judson  c.  Corcorat 
How.  612,  16  L.  Ed.  231;  Brid 
Conneotiout  Ins,  Co.,  162  Mass.  i 
26  N.  E.  612;  Bradley  p.  Boot,  5  F 
632,  640  (to  which  may  be  add  1 
Herman  v.  Connecticut  Mut.  Life  I 
Co.,  218  Mass.  181,  106  N.  E.     I 
Fairbanks  «.  Sai^ent,  117  N.  Y.    I 
836,  22  N.  E.  1030,  6  L.  R.  A. 
Central    Trust    Co.    i'.    West    I 
Improvement  Co.,  169  N.  Y.  314,   I 
62  N.  E.  387). 

"  Ibid.,  citing:  Judson  0,  Coroo 
17  How.  612, 16  L.  Ed.  231;  MercaJ 
Co.  V.  Corcoran,  1  Gray,  75. 

"  Ibid.,  citing:  New  York  &  N.  H 
Co.  V.  Schuyler,  34  N.  Y.  30, 
Strange  v.  Houaton  &  T.  C.  Ry.  1 
53  Tex.  162  (to  which  may  be  adde 
BuTok  0.  Taylor,  162  U.  S.  634, 14  E 
Ct.  696,  38  L.  Ed.  678). 

"Ibid.,  citing:  Re  Gillespie,  15  I' 
734;  Bridge  e.  Connecticut  Mut. 
Ins.  Co.,  152  Mass.  343,  26  N. 
612;  Fisher  d.  Knox,  13  Pa.  622, 
Am.  Deo.  503  [to  which  may 
added— Washington  0.  Wabash  Brii 
&  I.  Works.  147  Mich.  671,  in  N. 
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good  fiuth  and  for  value,  the  prior  assigQee  cannot  property 
deprive  him  of  this  l^al  ri^t."  *' 

If  knowledge  of  the  rule  requiring  notice  could  be  widely 
diffused  among  the  community,  the  English  rule  would  have 
the  same  advantages  in  a  lesser  degree  which  a  recording  system 
for  deeds  and  mortgagee  possesses.  As  notice  is  everywhere 
agreed  to  be  vital  in  order  to  protect  an  assignee  agfunst  fraudu- 
lent settlements  between  the  debtor  and  assignor,  it  seems  best 
to  adopt  the  test  of  notice  in  contests  betweai  successive  as- 
s^ees,  even  though  prior  asBignees  are  likely  to  suffer  thereby, 
until  business  men  learn  what  is  necessary.  A  difficulty 
arises  in  applying  this  rule,  however,  where  a  gamifhrnent  oS 
the  debt  is  made  between  the  dates  of  the  first  as^gnmrait 
without  notice  to  the  debtor,  and  a  second  assignment  with 
such  notice.  The  garnishment  mux  it  precedes  the  second 
assigmnent  must  be  superior  to  it.  On  the  other  hand,  the 
garnishment  is  subordinate  to  the  first  assignmoit."  Accord- 
ii^ly,  in  this  situation,  it  has  been  held  that  the  first  asi^gn- 
ment  is  superior  to  the  second,  though  the  debtor  had  earli^ 
notice  of  the  latter.  >^ 

Statutes  sometimes  require  record  of  an  assignment  of  wages 
or  notice  of  it  to  the  assignor  as  a  condition  precedent  to  its 
validity.  Under  such  statutes  that  ass^pmient  which  first  con> 
plies  with  the  statutory  requirement,  prevails."  Wherever 
imder  the  existii^  law  a  prior  ass^ee  has  the  superior  right, 

319,  11  L.  R.  A.  (N.  S.)  471.    See  also  though  he  had  ^vcn  notice  <^  his  sa- 

Cbaham  Fftper  Co.  v.  Pembroke,  124  Bignment  before  the  pAymrait  was  made. 

Csl.  in,  Se  Pac.  627,  44  L.  R.  A.  632].  U  the  case  is  sound  an  aaiignee  under 

But  without  discuadoD  of  cstoppd  a  aoy  written   contract  must  get   the 

oontfary  decision  was  reached  in  regard  writing  to  be  secure, 

to  a  non-negotiable  note  in  Emley  v.  "  Ibid. 

Feirine,  58  N.  J.  L.  472,  and  in  r^ard  <•  See  supra,  5  434. 

to  a  policy  of  insurance  in  Jn  n  Vifetd-  "  Phillips  EstatA  (No.  4),  205  Pk 

ger'a  Policy,  [1910]  2  Ch.  291.  Id  PhelpB  526,  55  Atl.  216,  97  Am.  St.  Bep.  750. 

p.  Linnan,  174  la.  138,  156  N.  W.  294,  "  Peabody  v.  Lewiston,  S3  Me.  286, 

a  second  assignee  was  ^Ten  the  written  22  Atl.  171;  Whitoomb  v.  WatwyWe, 

contract   under   which   the   assignor's  99  Me.  76,  58  Atl.  68;  Hall  n.  BoetOD 

ri^te  arose  and  by  representing  to  the  Glaaa  Co.,  207  Mass.  328, 93  N.  E.  640; 

debtor  that  there  had  been  a  reaa-  Thompson  v.  Erie  R.  Co.,  207  N.  T. 

signment    obtained    payment.      This  171,  100  N.  E.  7St;  Bowley  v.  Erie  R. 

payment  waa  held  to  bar  an  action  Co.,  70  N.  Y.  Misc.  ISS,  128  N.  Y.  S. 

against  the  debtor  by  the  first  assignor,  468. 
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if  the  subsequent  assignee  collects  the  claim  after  he  b 
quired  kaowledge  of  the  prior,  and  equitably  supaior,  i    i 
ment,  he  is  liable  at  the  suit  of  the  first  assignee.  '^  If  the  ( 
also  was  aware  at  the  time  he  pud  the  second  ass^ee 
existence  of  the  prior  assignment,  he  also  is  liable  to  ^e    i 
assignee.''  It  has  heretofore  been  assumed  that  all  of  the  a    i 
ees  in  question  were  assignees  of  the  whole  claim,  and  if  p 
assignments  are  protected  by  the  law  to  the  same  extent 
total  assigmncaits  are,  the  result  will  not  be  different  if  g    ; 
more  of  the  aseigmnents  is  only  of  part  of  the  claim.    1    '. 
been  hdd,  however,  under  the  Georfpa  Code,  that  the  as£   : 
of  an  entire  clum  acquires  legal  ownership  thereto,  wh   i 
still  remains  true  that  the  assignee  of  part  of  a  claim  ace   : 
only  an  equitable  right;  and  that  consequently  a  subset 
assignment  of  the  whole  claim  taken  In  good  faith  ant 
value  previdls  over  and  invalidates  a  prior  partial  assigmn<  i 
Whatever  m&y  be  the  necessity  of  such  a  decision  uude 
Georgia  Code,  it  seans  to  reach  an  undesirable  result  in 
of  the  business  importance  of  partial  assignments.    Whei  : 
the  decision  is  foUowed  it  should  be  understood  that  a  pi 
assignment  is  worthless  as  security  since  the  aseigaor  ren  i 
able  to  invalidate  it  at  any  time  by  making  a  total  assignn  : 
Not  does  it  seem  that  notice  to  the  debtor  would  help  the  : 
tial  assignor  unless  the  debtor  promised  to  pay  him.   The  : 
would  [HX)bably  not  be  followed  even  in  jurisdictions  w  i 
allow  or  require  an  assignee  of  an  entire  claim  to  sue  in  his  : 
name;  ^  as  such  permission  is  properly  held  by  most  court  i 
make  a  change  in  procedtu%  <mly,  not  in  substantive    i 


"  Brooks  V.  Binton  Sute  Bank,  26 
Okla.  56,  110  P&o.  46;  C&megie  Trust 
Co.  o.  Battery  Place  Kealty  Co.,  67  N. 
Y.  Misc.  4S2, 122  N.  Y.  8.  697. 

"Carnepe  TVust  Co.  v.  Battay 
Hace  Realty  Co.,  67  N.  Y.  Misc.  462, 
122  N.  Y.  S.  697. 

"King  V.  Central  <rf  Georgia  Ry. 
Co.,  135  Qa.  22S,  66  S.  E.  113.  See 
also  The  Elmbank,  72  Fed.  610. 

>  In  Fairbanks  v.  Sargent,  104  N.  Y. 
108,  9  N,  E.  870,  58  Am.  Rep.  490, 
117  N.  Y.  320, 23  N.  E.  1039, 6  L.  R.  A. 


475,  it  was  held  after  elaborate 
sideratioD,  that  a  prior  partial  asa  i 
prevailed  over  a  subsequent  aaa  i 
of  the  whole  claim  who  took  in  i 
faith  and  without  notice.  The  i 
result  was  reached  in  Gillette  v.  '.  i 
phy,  7  Okla.  91,  54  Pac.  418. 
Bridge  v.  Connecticut  Mut.  Life 
Co.,  152  Mai».  343,  25  N.  E.  6; 
prior  partial  assignee  would  appan: 
have  been  preferred  over  a  8il 
quent  total  assignee  had  he  not  I 
guilty  of  laches. 
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§  436.  Notice  to  the  assignee. 

It  is  poaaible  to  make  a  gift  of  tan^ble  property  without 
notice  to  the  donee  if  delivery  is  made  to  a  thizd  person  on  be- 
half of  the  donee."'  And  not  only  may  the  I^al  title  to  prop- 
erty be  traosfened  to  a  donee  in  this  way,  but  also  a  trust  may 
be  created  by  either  a  declaration  of  trust  on  the  part  of  the 
settlor  or  by  a  conveyance  in  trust  of  which  the  beneficiary 
has  no  knowledge.'^  So  a  deed  may  be  effectually  delivered 
to  a  third  person  without  notice  to  the  grantee  or  covenantee." 
In  all  these  cases  the  assent  of  the  donee,  if  that  is  essential,  is 
presumed,  though  subject  to  his  right  of  rejection  of  the  ben^t 
when  he  gets  knowledge  of  it.  A  tangible  chose  in  action  may 
be  dealt  with  in  similar  fashion.*'  But  some  limitations  miist 
be  ot»erved  in  the  case  of  an  intangible  chose  in  action.  The 
owner  of  such  property  may  indeed  declare  himself  trustee  of 
it  or  assign  it  to  another  person  (who  is  not  the  debtor)  as 
trustee  for  a  tJiird  -pemm.  But  he  cannot  make  such  an  assi^- 
ment  to  the  debtor  himself  as  trustee.  A  trust  requires  for  its 
existence  a  res  to  which  the  trust  may  attach.  The  only  exist- 
ing res  is  the  claim  against  the  debtor  and  of  this  the  debtor 
himself  cannot  be  made  trustee,  since  this  would  involve  the 
same  person  being  debtor  and  creditor.  If  the  creditor  at- 
tempted to  make  the  debtor  trustee  and  the  latt^  assented  a 
court  of  equity  should  hold  him  botmd  to  pay  the  proposed 
cestui  que  trust,  but  the  obligation  would  be  that  of  one  who 
makes  a  promise  for  the  benefit  of  a  third  person,  rather  than  of 
a  trustee.  To  create  such  a  contract  the  debtor  must  assent  to 
the  proposal.** 

■**  20  Cyo.  1198.  of  the  letter.    The  court  said:  "There 
*i  39  Cyo.  79.  wu  a  deai  inteDtion  to  assign,  ouf- 
*>  See  ntpro,  { 218.  fidently    evidencnl    by    the    lettera. 
"  See  ir^ra,  \  439.  In  my  opioioa  the  caae  is  jiut  the  same 
M  In  Alezooder  e.  Steinhardt,  [1903]  aa  if  Walker  &  Co.  had  inokteed  in  a 
2  K.  B.  208,  Bigham,  J.,  held  that  letter  to  the  plaintiff  a  draft  at  eight 
where  a  debtor  mailed  inatructions  to  on  the  defendants  by  way  of  pajrment 
hk  agent  directing  the  payment  of  of  their  d^t,  and  1  cannot  doubt  thai 
cotain  money  to  a  oreditor  and  also  the  rights  of  Uie  plaintiff  upon  that 
mailed  notice  of  this  to  the  creditor  draft  would  ariae  aa  soon  aa  the  letter 
but  became  bankrupt  bdore  either  inclosing  it  was  posted."     It  b  sub- 
letter  arrived,  that  an  equitable  aa-  mitted,  however,  that  the  deoiaitn  ia 
signment  had  been  made  on  the  posting  unsound  and  that  Ute  case  is  not  lika 
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§  437.  What  amonnts  to  notice. 

Where  there  is  a  question  of  the  priority  of  successive  assign- 
ments, in  jurisdictions  which  follow  the  English  rule  concern- 
ing notice,  and  also  in  all  jurisdictions  where  the  question 
arises  whetiier  a  defence  set  up  by  the  debtor  was  acquired 
before  notice  of  the  asdgnment,  it  is  importuit  to  determine 
what  constitutes  notice.  In  the  first  place  actual  knowledge 
acquired  in  whatever  manner  and  for  whatever  purpose,  is 
suffieioat,  if  it  is  such  as  would  operate  upon  the  mind  of  any 
rational  man  of  budness,  and  mdke  him  act  with  reference  to 
the  knowledge  he  has  so  acquired;  '*  and  even  though  there  is 
no  actual  knowledge  of  an  assignment,  if  there  is  knowledge 
of  such  facts  as  would  put  a  reasonable  man  upon  inquiry,  and 
'  as  would  indicate  heedless  disregard  of  others'  rights  if  no 
attention  were  paid  to  them,  the  eETect  is  the  same  as  if  actual 
notice  had  been  given."  But  if  information  was  casually  given 
und^  such  circumstances  as  naturally  to  pass  out  of  the  debtor's 
mind,  it  will  not  be  regarded  as  notice;  "  though  a  formal 
notice  would  doubtless  be  effective  whether  foi^otten  or  not. 
Notice  by  word  of  mouth  is  sufficient.^  Notice  to  a  corporate 
officer  whose  duty  it  is  to  receive  or  to  commimicate  the  fact 
to  the  corporation  will  bind  the  corporation;  *•  notice  given  to 
one  of  the  several  co-trustees  who  are  the  debtors,  binds  all;  *' 
But  where  a  trustee  was  also  a  beneficiary,  and  as  such  made 
assigrunents  of  his  beneficial  interests,  his  knowledge  of  tiie 

that  suppoaed  of  mAiling  a  draft.    The  31  Pa.  228.    In  Barron  ir.  Porter,  44 

draft  is  a  formal  instrument  and  prop-  Vt.  £87,  however,  it  is  said  tliat  tbou^ 

etty  in  it  will  paw  on  mailing  it,  as  noticeneednolbegivenbyUieasaiKnee 

pnq>erty  would  pasa  in  the  goods  when  directly,  it  miut  at  least  indirectly 

^tipped,  but  rights  in  an  intangible  emanate  from  him  and  be  by  bis  pio- 

obave  in  action  cannot  be  created  in  cuiement. 

the  same  way.    As  to  the  neoesnty  of  "  SaSron  Building  Soo.  v.  Rayner, 

notioe  to  the  aaignee  of  an  assigo-  14  Ch.  D.  406;  Re  Barr,  4  K.  A  J.  210; 

ment,    see  Nixon  v.   Joshua  Hendy  Ex  parte  Corbis,  1  Mont.  &  Ayrt.  693n. 

Machme  Works,  fil  Wash.  419,  99  "Browne  v.  Savage,  4  Drew,  635; 

Pao.  11.    Bee  also  infra,  f  440.  Smith  o.  Smith,  2  C.  &  M.  231;  AUet- 

••  Meux  V.  Bell,  1  Hare,  73;  Lloyd  son  v.  Chichester,  L.  R.  10  C.  P.  319. 

V.  Banks,  L.  R.  3  Ch.  4SS;  Arden  v.  ■•Gale  f.  Lewis,  9  Q.  B.  730;  Allet- 

Arden,   29  Ch.   D.  702;  Guthrie  tr.  eon  v.  Chichester,  L.  R.  10  C.  P.  319. 

Badiline,  26  Pa.  80.  ■•Smith  v.  Smith,  2  Or.  ft  M.  231; 

»  Anderson  ti.  Van  Alen,  12  Johns.  Ward  v.  Duncombe,  [1893]  A.  C.  369; 

343;  Tritt's  Adm.  v.  ColweU'e  Adm.,  Foster  v.  Mix,  20  CcHin.  395. 


832  WILLIBTON   ON   CONTRACTS  §437 

first  aesignmeDt  wae  held  not  to  bind  the.  trustees,  and  a  sub- 
sequent assignee  who  gave  formal  notice  was  preferred.''  On 
the  other  hand  if  the  assignee  is  one  of  several  co-trusteee  who 
are  the  debtors,  the  knowledge  of  the  assignee  has  been  held 
notice.*'  The  ground  of  distinction  taken  is  that  an  assignor 
has  motives  for  concealing  the  assignment  from  his  co-trustees, 
but  an  assignee  has  not.  Somewhat  similarly  the  knowledge 
of  an  agent  or  trustee  in  a  transaction  in  which  he  is  commit- 
ting a  fraud  for  his  own  advantage  will  not  be  imputed  to 
the  principal  or  co-trusteee.*'  If  notices  of  assgnment  are 
mmultaneous,  the  prior  assignee  would  prevail.*'  A  distinction 
which  is  not  without  force  between  the  position  of  the  debtor 
and  that  of  an  assignee  has  been  thus  stated:  "The  fact,  how- 
ever, of  such  substitution  of  a  new  creditor  must,  in  order  to 
make  the  debtor  liable  to  the  assignee,  be  broi^t  home  to  the 
debtor  with  much  exactoess  and  certainty  before  he  has  paid 
the  debt.  The  rule  of  notice  to  him  is  much  more  stringent  than 
that  which  may  defeat  the  title  of  a  purchaser  of  a  chose  in 
action  or  of  real  estate.  The  latter  is  free  to  purchase  or  re- 
fuse to  purchase  as  he  chooses,  and  therefore  it  is  his  duty, 
before  acting,  to  trace  out  any  reasonable  doubt  and  to  inform 
himself  of  the  true  facts  as  soon  as  anything  arises  to  put  him 
on  inquiry.  But  the  debtor  is  not  bo  situated.  He  must  pay 
to  his  original  creditor  when  the  debt  is  due,  unless  he  can 
establish  affirmatively  that  some  one  else  has  a  better  right. 
The  notice  to  him,  therefore,  must  be  of  so  exact  and  specific 
a  character  as  to  convince  him  that  he  is  no  longer  liable  to 
such  original  creditor,  and  to  place  in  his  hands  the  means  of 
defence  against  him,  or  at  least  the  information  nec^«ary  to 
interplead  the  a 


*'  Browne  v.  Savage,  4  Drew,  63fi;  496;  NeweU  v.  Hadley,  206  Man.  335, 

Uoyd'e  Bank  v.  Pearson,  [1901]  1  Ch.  347,  92  N.  E.  507,  29  L.  R.  A.  (N.  8.) 

865.  908. 

"  Browne  v.  Savage,  4  Draw,  635  **  Jabnotone  u.  Cc«,   16  Ch.  Div, 

An  earlier  deciBion  which  aeema  di-  571. 

rently  contrary  was  not  dted.    Tim-  "  Skc^is  p.  Fetge,  102  Wis.  122, 130, 

Boa  V.  Ramsbottom,  2  Keen,  35.  78  N.  W.  426,  citing,— QtriBbnaa  s. 

"  Thomson-HoustoD    Elec.    Co.    v.  Rusedl,  14  Wall  69,  84,  20L.  Ed.  762; 

Capitol  Eleo.  Co.,  65  Fed.  341, 12  C.C.  Brady  it.  Loring,   70  HI.  Am>.  191; 

A.  643;  Atlantic  MUla  o.  Indian  Oi-  /n  re  Tichenn',  35  Beav.  317. 
chard  Mills,  147  Man.  268,  17  N.  E. 
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§  438.  Whetiier  tiie  assignee  is  subject  to  equities  oi    i 
persons. 

Though  it  is  well  settled  that  an  assignee  is  subject 
equities  of  the  obligor,  it  is  a  matter  of  dispute  how  i 
assignee  is  subject  to  equities  of  third  persons  again 
assignor;  as,  for  instance,  where  the  assignor  was  hhrn  I 
assignee  of  the  chose  in  action  the  assignment  of  which  I 
procured  by  fraud,  or  where  for  any  reason  the  assigno  I 
the  assigned  claim  subject  to  a  trust  actual  or  constrt  : 
An  assignee  who  takes  the  assignment  with  notice  of  the  I 
against  the  ass^ed  right,  (and  still  more  cleariy  if  he  i  < 
takes  to  satisfy  the  claim)  would  everywhere  undoul  i 
hold  the  assigned  chose  in  action  subject  to  the  prior  cl  : 
But  even,  though  the  assignee  paid  value  with  no  knowlec  : 
any  outstanding  claim,  it  is  still  true  that  the  defrauded  or  ; 
owner  or  person  beneficially  entitled  to  the  assignment  h  i 
equity  prior  in  time  and,  therefore,  superior  to  that  o 
ultimate  assignee.  If,  indeed,  the  latter  could  be  regard  : 
the  owner  of  a  l^al  right,  his  right  would  be  superior  ti 
original  equity."  What  has  been  already  said  in  regard  t 
ass^l^mnent  of  choses  in  action  and  is  later  summarized '  ' 
dicates  that  the  ultimate  purchaser  cannot  be  regardc  I 
himself  the  l^al  owner  of  the  chose  in  action  in  the  full  i  : 
of  the  word;  but  it  has  been  uif;ed  by  a  learned  wri  i 
that  the  ultimate  assignee  has  a  l^al  power  of  attorn^ 
which  equity  should  not  deprive  him  if  he  has  acquired  i 
value  and  in  good  faith.  This  may  be  granted,  but  it  ca  i 
be  admitted  that  the  mere  possession  of  a  power  of  atto 
involves  any  legal  ownership  of  the  right  to  which  the  p< 
relates.  It  is  the  giving  of  a  right  of  ownership  which  : 
stituted  historically  the  contribution  of  courts  of  equity  to 
law  of  assignment.  Whatever  changes  of  procedure  may  I 
been  made,  it  still  seems  true  that  such  ownership  of  a  chosi 
action  as  an  assignee  has  is  properly  spoken  of  as  equitabli 

"  Buffalo  Glass  Co.  b.  Aaseta  Heali-         •"  /nfro,  S  447. 
satioii  Co.,  133  N.  Y.  App.  D.  HS,  117  ••  Amea,  I  Harv.  L.  Bev.  7,  C 

N.  Y.  S.  10S7.  oa  Trusts  (2d  ed.),  310. 

"See,  e.  g.,   Duncan  Townsite   v.  *" See  iafra,  ^iiSa,  447. 

Lane,  245  U.  S.  308,  311,  62  L.  Ed. 
30e,38S.Ct.9g. 


834 


WILLISTON   ON   CONTRACTS 


§438 


though  the  power  of  attorney  which  goes  with  the  aasigonirait 
expressly  or  by  implication  is  a  legal  right  (not,  howeTer,  a 
legal  property  right).  Accordingly,  the  latent  or  collateral 
equity  against  the  assignor  of  an  intangible  chose  in  action 
should  prevail  over  the  right  of  the  subsequent  purchaser  in 
good  faith;  and  in  the  absence  of  an  estoppel  such  is  the  rule 
prevailing  in  England  and  in  many  of  the  United  States."  In 
some  States,  however,  the  courts  have  followed  an  ewly  state- 
ment of  Chancellor  Kent,"  which  'is  now  overruled  in  New 
York,'*  to  the  efifect  that  an  assignee  is  not  bound  by  equities 
in  favor  of  third  persons  since  though  he  can  make  inquiries 
of  the  debtor,  before  taking  the  assignment  and  thereby  ac- 
quaint himself  with  any  defences  the  debtor  may  have,  no  such 
procedure  is  possible  in  regard  to  equities  of  unknown  third 
persons.^*  Whatever  may  be  the  practical  force  of  the  reason- 
ing of  Chancellor  Kent,  it  fails  to  meet  the  technical  argument 
that  the  assignee  is  entitled  to  enforce  merely  the  assignee's 
rights  as  tmder  a  power  from  him,  and  is,  therefore,  necessari^ 
subject  to  the  same  defences  to  which  he  is  subject,  but  if,  as 


MCockdl  V.  T&ylor,  15  Beav.  108; 
Bamaid  f.  Hunter,  2  Jar.  N.  8.  1213; 
Suthdland  ir.  Beeve,  Ifil  lU.  384,  38 
N.  E.  130;  Fearaon  v.  Luecht,  199 
lU.  475,  65  N.  E.  363;  Brown  p.  Equi- 
table Life  Absut.  Soo.,  75  Minn.  412, 
78  N.  W.  103,  671,  79  N.  W.  968; 
Tripp  t.  Jordan  nt  al.,  177  Mo.  App. 
339,  164,  S.  W.  ISS;  Bush  v.  Lathiop, 
22  N.  Y.  635;  Cutta  v.  Guild,  67  N. 
Y.  229;  Owen  u.  Evana,  134  N.  Y. 
614,  31  N.  E.  999;  Ceatnd  Trust 
Co.  V.  WMt  India  Co.,  169  N.  Y. 
314,  62  N.  E.  3S7;  Culmer  v.  Ameri- 
can Grocery  Co.,  21  N.  Y.  App. 
Div.  666,  48  N.  Y.  9.  431;  SUte  v. 
Heom,  109  N.  C.  150,  13  S.  E.  895; 
Gillette  i>.  Murphy,  7  Okl.  91,  64  Pac. 
413;  Perkins  ii.  W.  A.  Lippincott  Co., 
260  Pa.  473,  103,  Atl.  877;  Downer  c. 
South  Royalton  Bank,  39  Vt.  25.  See 
bJbo  Weet«m  Nat.  Bank  v.  Maverick 
Nat.  Bank,  90  Ga.  330, 16  S.  £.  942,  36 
Am.  St.  Rep.  210;  Osboni  v.  McClel- 
land, 43  Ohio  St.  284,  1  N.  E.  644. 


*In  Murray  p.  Lyibum,  2  Johos. 
Oh.  441.  See  also  LiTingston  v.  Deso, 
2  Johns.  Ch.  479. 

'■See  New  Yott  decisjons  stated 
twpra,  n.  39. 

"  Winter  c  Montgomory  Gas  Ught 
Co.,  89  Ala.  544,  7  South.  773;  First 
National  Bank  v.  Ferris  Irrigation  Dis- 
trict, 107  Cal.  55,  40  Pac.  46;  Ohio  Life 
Ins.  Co.  D.  RoA,  2  Md.  Ch.  26;  Duke 
V.  Clark,  66  Min.  465;  Williams  o.  Don- 
nelly, 54  Nd).  193,  74  N.  W.  601;  De- 
Witt  V.  VanSickle,  29  N.  J.  Eq.  200; 
Mifflin  County  Bank's  Appml,  98 
Vt,.  160;  Huber's  A«gned  Estate,  21 
Pa.  Sup.  Ct.  612,  Q15  (but  see  Henry  e. 
Black,  213  Pa.  620,  63  Atl.  260;  Pei^ 
kins  p.  W.  A.  Lippincott  Co.,  260  Pa. 
473,  103  Atl.  877).  In  a  few  of  these 
decisions  which  relate  to  mortgagee 
and  judgments,  it  is  not  clear  how  far 
the  court  intended  to  lay  down  broadly 
a  principle  covering  all  mMt-ocKotiable 
choaea  in  action. 
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some  of  the  decifdons  hold,  the  assignee  under  modem 
acquires  the  legal  ownership  of  the  assigned  right  as  f 
if  a  novation  had  been  made,  the  lat^t  equities  would 
off." 

A  distinction  must  be  taken,  however,  where  the  cl 
action  has  a  tan^ble  form,  especially  if  it  is  by  law  assi^ 
An  overdue  negotiable  proimasory  note  thoiigh  often  1 
to  an  ordinary  chose  in  action  is  in  reahty  different. 
after  maturity  the  tranter  of  such  a  note  by  the  holder 
fas  a  l^al  title  and  though  the  circumstance  that  the  tr 
is  after  maturity  puts  the  taker  of  the  note  on  inquiry  as  < 
defence  the  maker  may  have  (since  if  he  had  had  no  d 
the  instrument  would  prespmably  have  been  paid)  y< 
fact  that  the  instrument  is  cv^ue  gives  no  reason  to  su 
that  there  are  collateral  equities  affectii^  the  tranai 
title.  In  such  a  case,  therefore,  the  bona  fide  purchaser  < 
note  is  protected.**  A  principle  is  applicable  also  to 
choaee  in  action  having  tangible  form  like  certificates  of  ; 
policies  of  insurance,  non-negotiable  bonds,  somewhat  simi 
liiat  invoked  when  they  are  made  the  subject  of  gift.*^ 
ownership  of  the  document  is  regarded  as  conferring  a  ki 
legal  ownership  to  the  choae  in  action  repieseuted  by  it. 


*>8eetnfVa,S448. 

**Wolf  P.  Amerioan  Trust  &  Sav. 
Bonk,  214  Fed.  761,  132  C.  C.  A.  410; 
Mohr  0.  Byrne,  135  C&l.  87, 67  Pac.  II ; 
Young  Men's  Ac.  Co.  v.  RookfoFd  Nat. 
Bank,  179  III.  590,  46  L.  R.  A.  753,  70 
Am.  St.  Rep.  135;  Juatioe  «.  Stane- 
c^her,  267  111.  448,  108  N.  E.  722; 
Moore  v.  Moore,  112  Ind.  140,  13 
N.  E.  673,  2  Am.  St.  Hep.  170;  Evei^ 
mle  t>.  Maull,  60  Md.  05;  Gardner  v. 
BeacwQ  Trust  Co.,  190  Maao.  27,  76  N. 
E.  455,  2  L.  R.  A.  (N.  S.)  767,  112  Am. 
St.  Rep.  303;  Etherjdge  n.  Gallagher,  55 
MuB.  458;  Lee  n.  Turner,  89  Mo.  489, 14 
B.  W.  505;  NeuhoS  v.  CReiUy,  93  Mo. 
164,  6  S.  W.  78  (compare  Tumo-  r. 
Hoyle,  96  Mo.  337,  8  S.  W.  157;  daw- 
ford  V.  Johnson,  87  Mo.  App.  478, 484;) 
Prieatt  e.  Gamett,  (Mo.  App.  1917),  191 


S.  W.  1048;  Patterson  t>.  Rei 
S.  C.  138, 17  S.  E.  463,  19  L.  R.  y 
See  also  Combs  u.  Hodge,  21  Hoi 
16  L.  Ed.  115;  and  the  argum< 
Fomeroy's  Equity  Juris.,  {{  707  ' 
and  11  Harv.  L.  Rev.  4a  Bi 
centra,  In  re  European  Bank,  L 
Cb.  891;  Foley  v.  Smith,  6  Wall.  4 
L.  Ed.  931 ;  Texas  v.  IVhite,  7  Wal 
19  L.  Ed.  227;  Vermilye  v.  Adam 
press  Co.,  21  WaU.  138,  22  L.  Ed 
Bird  V.  Cockrem,  28  La.  Ann.  70; 
p.  Evans,  134  N.  Y.  514,  31  N.  E 
Weathered  d.  Smith,  9  Tex.  62i 
may  be  argued  with  some  force 
sections  52,  55,  and  59  ct  the  Ne} 
ble  Instruments  Law  support  the  < 
of  the  party  having  the  collater 
latent  equity. 
«  See  tufro,  S  439. 
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cordingly  a  bona  fide  purchaser  of  a  certificate  of  stock,*  a 
non-negotiable  bond  or  note,"  or  a  policy  of  insurance,*  is 
preferred  to  one  having  an  equitable  right  against  the  assignor. 
Furthermore,  it  has  been  held  that  a  written  assignment  of  a 
chose  in  action  by  one  who  seeks  to  avoid  the  aaagmnent  later 
on  equitable  grounds  estops  the  claimant  as  gainst  a  bona  fide 
purchaser  who  bought  the  chose  in  action  on  the  faith  of  that 
writing.^  In  the  cases  thus  far  referred  to  the  assignor  though 
subject  to  an  equity  was  either  the  l^al  owner  of  the  chose  in 
action  or  had  an  assignment  from  the  legal  owner.  An  assignor 
who  has  no  legal  title  but  is  a  mere  bailee  of  a  non-n^otiable 
tangible  chose  in  action  can  ^ve  no  right  even  to  a  bona  fide 
purchaser  which  can  stand  against  the  baUor's  claim, '"' 


§  139.  Gifts  of  tangible  choses  in  action. 

Certain  choses  in  action  have  such  tangible  form  tiiat  ike 
form  is  popularly  regarded  as  being  itself  the  obligation.  To 
some  extent  the  law  has  sanctioned  this  popular  view.  A  bond, 
a  policy  of  insurance,  negotiable  paper^  a  savings  bank  book, 

«  ColoDial  Bank  v.  Cady,  16  A.  C. 
267,  278,  285;  Ambroee  i>.  Evans,  66 
C&l.  74,  4  Pac.  960;  Arnold  e.  Johnaon, 
66  Cal.  402,  5  Pac.  796;  Otis  v.  Gard- 
ner, 106  111.  436.  But  Bee  Ireland  e. 
Hart,  [1902]  1  Ch.  622;  Taliaferro  o. 
First  Bank,  71  Md.  200,  214,  17  Atl. 
1036;  Dueber  Watch  Caw  Mfg.  Co.  v. 
Dougherty,  62  Ohio  St.  £89,  57  N.  E. 
465. 

o  Rimmer  v.  Webster,  [1902]  2  Ch. 
163;  Cowdrey  v.  Vondenbui^h,  101 
U.  S.  572,  25  L.  Ed.  023;  Adams  t>. 
District  of  Columbia,  17  Ct.  of  CI.  351; 
International  Bank  v,  German  Bank, 
71  Mo.  183,  36  Am.  Rep.  468;  Put- 
nam ti.  Clark,  29  N.  J.  Eq.  412;  Gro- 
cers' Bank  v.  Neet,  29  N.  J.  Eq.  449; 
Combes  v.  Chandler,  33  Oh.  St.  178; 
Taylor  t>.  Gitt,  10  Barr,  428.  But  see 
Blackman  p.  Ldunan,  63  Ala.  647, 
36  Am.  Rep.  57;  Covell  v.  Tradesman's 
Bank,  1  Paige,  131;  Patterson  ».  lUbb, 
38  S.  C.  138,  17  S.  E.  463,  19  L.  R.  A. 


People's  Bank,  66 
Iowa,  406,  21  N.  W.  699.  But  see 
Brown  v.  Equitable  Life  A»ur.  Soc., 
75  Minn.  412,  78  N.  W.  103,  671,  79 
N.  W.  968;  Culmer  v.  American  Gro- 
eery  Co.,  21  N.  Y.  App.  Dir.  666,  48 
N.  Y.  a.  431. 

<*  See  Cowdrey  t>.  Vandenburgh,  101 
U.  S.  572,  25  L.  Ed.  923;  CampbeU  p. 
Biackeoridge,  8  Black,  471,  Thunton 
V.  McLellan,  34  App.  D.  C.  294;  Coch- 
ran D.  Stewart,  21  Minn.  43S;  Moote  o. 
Metropolitan  Bank,  55  N.  Y.  41,  14 
Am.  Rep.  173;  MiflUn  County  Bank's 
Appeal,  98  Fa.  160;  State  Bank  v.  Hast- 
ings, 16  Wis.  76.  But  see  Owen  p. 
Evans,  134  N.  Y.  614,  31  N.  E. 
999;  Central  Trust  Co.  n.  West  India 
Co.,  169  N.  Y.  314,  324,  62  N.  E. 
387. 

"  Blackman  v.  Lehman,  63  Ala.  647, 
35  Am.  Rep,  57;  Midland  Railroad  Co. 
p.  Hitchcock,  37  N.  J.  Eq.  649.  See 
also  Combs  p.  Hodge,  21  How.  307, 
16  L.  Ed.  116. 
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is  more  than  mere  evidence  of  a  claim.  Indeed,  wherevi 
surrender  of  the  document  is  essential  to  tiie  enforcemen 
chose  in  action  this  method  of  looking  at  the  mati 
technically  ^tact.'* 

Where  for  instance  a  bank  book  must  be  presented 
prerequifiite  to  drawing  money  (as  is  ordinarily  true  of  sa 
bank  books)  the  book  itself  is  reprea^tative  of  the  obligs 
Where  on  the  other  hand  (as  is  ordinarily  true  in  regai 
bulk  accounts  subject  to  check)  a  bank  book  need  nc 
presented  in  order  to  withdraw  deposits,  it  is  merely  convei 
evidence  of  the  claim  against  the  bank,  not  representati^ 
it.  In  accordance  with  this  distinction  (though  as  wil 
seen  from  the  following  section  a  gift  of  an  intangible  c 
in  action  unless  made  by  deed  or  for  consideration  is  inef 
ual  to  create  an  irrevocable  right  ^0  the  mere  delivery 
policy  of  insurance,^*  or  savings  bank  book,"*  or  a  non-nef 


■■  See  ftlso,  ir^ra,  S 1042. 

*■  The  gift,  <^  oourae,  beoomea  fi- 
feotu^  if  the  chose  io  action  is  reduced 
to  poeeessioii  or  a  noTation  made  with 
tbe  debtor  before  revocation.  See, 
«.  g.,  Maraton  v.  Industrial  Trust  Co. 
(R.  I.),  107  Atl.  88. 

"GledhiU  0.  MeCoombs,  110  Me, 
341,  86  Atl.  247;  H&rriaon  v.  McCon- 
key,  1  Md.  Ch.  34;  CritUnden  v. 
Phfflnix  Co.,  41  Mich.  442, 2  N.  W.  667; 
McCord  V.  Noyes,  3  Bradt.  (N.  Y,  Surr.) 
139;  Licey  «.  Lioey,  7  Barr,  251, 263, 47 
Am.  Dec.  513;  Bond  v.  Bunting,  78 
Pa.  210,  218;  Madeira's  App.,  17 
W.  N.  C.  (Pa.)  202;  Malooe'a  EaUte, 
13  I%ila.  313;  Northwestern  Mutual 
L.  I.  Ins.  Co.  V.  Wright,  153  Wis.  252, 
140  N.  W.  1078.  See  also  New  York 
Life  Ins.  Co.  v.  Dunlevy,  214  Fed.  1, 
130  0.  C.  A.  473. 

**  Camp's  Appeal,  36  Conn.  88,  4 
Am.  Deo.  39;  Schollniier  v.  Schcen- 
delen,  78  la.  428,  43  N.  W.  282,  16 
Am.  St.  Rep.  455;  Hill  v.  Stevenson,  63 
Me.  364,  18  Am.  Rep.  231;  Drew  ti. 
Hagerty,  81  Me.  231,  17  Atl.  63,  3 
L.  R.  A.  230,  10  Am.  St.  Rep.  255; 
Augusta  SaTiDBB  Bank  s.  Fogg,  82 


Me.  538,  641,  20  Atl.  92;  Fren 
Schwarze,  122  Md.  12,  8fi  Atl. 
Kimball  i>.   Leland,    110  Mass. 
Foss  V.  Lowell  Bank,  111  Mass.     ' 
Sheedy  v.  Roach,   124  Mass.  47'. 
Am.  Hep.  680;  Davis  B.  Ney,  125  N    : 
690,28Am.  Rep.  272;  Piercer.  Bo    i 
Bank,  120  Mam.  425,  37  Am.  Rep.     ' 
Wade  t>.  Smith,  213  Mass.  34,  99  ^ 
477;  Laingo.  Durand,  84  N.  J.  Eq. 
93  Atl.  884;  Penfield  v.  Thayer,  2  E 
8m.  305.      (See  Curry  v.   Powera. 
N.  Y.  212,  25  Am.  Rep.  577);  Rid 
II.  Thrall,  125  N.  Y.  572,  21  Am. 
Rep.    758;    Hoar   b.    Hoar,    6   R  : 
(N.  y.  Surr.  Ct.)  637;  Kero  o.  Fier  , 
Th.&C.  (N.Y.Super.Ct.),161;Til  i 
hast  u.  Wheaton,  8  R.  I.  636,  5  i  i 
Rep.  621,  94  Am.  Dec.  126;  Cast 
Dennison,  9  L.  I.  88, 11  Am.  Rep.  2  I 
Providence  Inst.  v.  Taft,  14  R.  I.  6 
See  also  Venturi  b.  Silvio,  197  Ala.  6 
73  So.  45.    But  see,  contra,  M'Goni  < 
r.  Murray,  Ir.  Rep.  3  Eq.  460;  Murt : 
V.  Cannon,  41  Md.  466  {ef.  Doughei 
V.  Moore,  71  Md.  248,  251,  18  Atl. :! 
17  Am.  St.  Rep.  524);  Walsh's  Appei 
122  Pa.  177,  16  Atl.  470,  9  Am.  I 
Rep.  83.    In  Foley  ».  New  York  Sii 
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able  or  unindorsed  bill  or  note  of  a  third  person,"  or  lottery 
ticket,*"  with  intent  to  give  creates  an  iirevocable  right  in  the 
donee  to  enforce  the  claim,  and  deliveiy  to  a  third  person  on 
behalf  of  the  donee  ib  sufficient  though  unknown  to  the  donee, 
if  the  transaction  is  beneficial  to  him." 

Upon  the  authorities  there  is  some  difficulty  presented  by 
the  gift  of  a  non-negotiable  bond.  "In  gifts  causa  mortis  the 
irrevocable  right  of  tiie  donee  is  admitted  both  in  Ei^land  and 
the  United  States."  **  "In  gifts  ivier  vivos,  on  the  other  hand, 
if  Edwards  v.  Jones,"  is  still  law,  the  donee  has  no  claim 
against  the  obligor. "  *  A  deed  is  as  effective  a  method  of 


Bank,  167  N.  Y.  App.  Dir.  868,  142 
N.  Y.  S.  the  court  enforced  a.  gift 
cauM  morlU,  though  the  bank  book  was 
not  actually  dehrered.  The  case  seeme 
questionable,  thou^  the  donor's  intent 
was  BufBciently  manifested,  and  an 
order  was  deliTered.  Where,  however, 
the  bvik  has  eKpresely  or  impliedly 
aooepted  Uke  donee  as  a  creditor  a 
valid  novation  may  arise  though  the 
book  was  never  delivered.  Marston 
0.  Industrial  Truet  Co.,  (R.  I.)  107 
Atl.  88. 

"  Jones  0.  Deyer,  16  Ala.  221,  225; 
McHugh  V.  O'Connor,  01  Ala.  243,  9 
So.  166;  BuBchian  v.  Hughart,  28  Ind. 
449i  Gammon  Seminary  v.  Robbins, 
128  Ind,  85,  27  N.  E.  341,  12  L.  R.  A. 
506;  Meriwether  d.  Morrison,  78  Ky. 
572;  Wing  v.  Merchant,  57  Me.  383; 
Trowbridge  t>.  Holden,  68  Me.  117; 
Grovcr  V.  Grover,  24  Pick.  261,  35 
Am.  Dec.  319;  Hale  v.  Rice,  124  Mass. 
292;  Lyle  v.  Burke,  40  Mich.  499;  Ma- 
ione  V.  Doyle,  56  Mich.  222,  23  N.  W. 
26;  Mareton  h.  Mareton,  21  N.  H.  491; 
Westcrlo  V.  DeWitt,  36  N.  Y.  340,  93 
Am.  Dec.  517;  Mock  v.  Mock,  3  Hun, 
323;  Montgomery  d.  Miller,  3  Redf. 
<N.  Y.Surr.)  154;Soottif.Lauman,  104 
Pa.  593;  Homer's  Appeal,  2  Fennyp. 
289;  Hopkins  v.  Manchester,  16  R.  I. 
663,  19  Atl.  243,  7  L.  R-  A.  387;  Bnra- 
Boa  V.  Bninson,  Mu^,  630;  Carpenter 
0.  Dodge,  20  Vt.  596;  Wilaon  v.  Oar- 


poiter,  17  Wis.  612;  Rupert  p.  Johns- 
ton, 40  U.  S.  Q.  B.  11,  16.  And  see 
Lee  V.  Magrath,  L.  R.  10  Ir.  313.  Hitch 
V.  Davis,  3  Md.  Ch.  286,  is  ccndni. 
A  gift  by  the  donor  of  his  own  not«  ia 
of  course  ineffectual.  Wisler  v.  Tomb, 
169  Cal.  382,  146  Pac.  876. 

•■  Gold  V.  Rutland,  1  Eq.  Cas.  Abr. 
346;  Grangiac  v.  Arden,  10  Johns.  293. 

°  Northwestern  Mut.  L.  Ins.  Co.  r. 
Wright,  163  Wis.  252,  140  N.  W.  1078. 

"Ames's  Cases  on  Trusts  (2d  ed.), 
146  n.  citing:  Snellgrove  ■>.  Baily,  3 
Atk.  214;  Duffield  v.  Elw«i,  1  Bli^ 
n.  a.  497,  542;  Gardner  v.  Poiker,  3 
Mad.  184;  Staniland  ».  WiUott,  3 
Macn.  &  G.  664,  676;  Waring  r.  Ed~ 
monds,  11  Md.  424;  Kiff  r.  Weaver,  H 
N.  C.  274,  55  Am.  Rep.  601;  Wdb  p. 
Tudcer,  3  Binn.  366;  Lee  t>.  Bo«k,  11 
Gratt.  182. 

•■  I  Mylne  &  Or.  226. 

••Amea's  Casw  on  Truata  (2d  ed.), 
145.  The  author  adds:  "This  case  was 
followed  in  Searle  v.  Law,  15  Sim.  96, 
and  ^iproved  in  Re  Richardson,  30 
Ch.  Div.  396,  401,  «M.  But  se^ 
contra,  Rc^rta  v.  Lloyd,  2  Beav.  376; 
Patterson  v.  WilUams,  U.  &  G.  temp. 
Plunket,  95,  99  {tatMei ;  and  eqwcwUy 
in  Re  Patrick,  [1891]  1  Ch.  Ki. 

This  distinction  between  a  gift  intsr 
oAwa  and  a  donatio  moilU  eouMt,  it 
is  safe  to  say,  was  not  eontonplated 
by  Lord  Hardwicke  in  Snetlgtore  n. 
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giving  a  non-negotiable  chose  in  action  having  tangible  f  o 
delivery  of  the  document,"  as  against  the  assignor  or  on< 
ing  no  higher  rif^t.  As  against  a  subsequent  innoceni 
chaaer  of  the  document  from  the  assignor,  the  grantee  bji 
would  doubtless  ful. 

The  point  which  has  troubled  the  courts  in  r^ard  to  ai 
ments  by  volimtary  deed  is  the  frequently  asserted  rule 
equity  will  not  aid  a  voluntary  covenant.  This  rule  si 
not  prevent,  however,  an  assignment  by  deed  from  oper 
as  an  irrevocable  power.  The  difficulty  such  as  it  is  has 
bled  the  courts  only  in  dealing  with  assignments  of  legal  c] 
in  action.  A  voluntary  assignment  of  an  equitable  cho 
action  (that  is  a  right  enforceable  only  in  equity  as  that 
cestui  que  trust  against  his  trustee)  has  not  been  questioned 

Batljr,  3  Atk.  214.  See  also  1  BUgb,  bk);  Fleehmaa  v.  Hoytman,  27  V 
(N.  S.)  4ft7,  606,  per  Sugdon  arguendo. 
And  siDce  the  donor  osnnot  recover  the 
bond  from  the  donee,  having  volun- 
tarily parted  with  it  (Barton  n.  Gainer, 
3  H.  &  N.  387,  Bee  also  supra,  140  n.1; 
it^ra,  1S6,  □.  1;  162,  n.  4],  and  for  want 
of  it  is  also  without  remedy  against 
the  obhgor,  we  have  this  anomalouB 
oondition  vf  things,  namely,  two  ad- 
verse claimants  of  a  debt  oonfessedly 
due,  and  the  courts  powerless  to  give 
judgment  for  ather. 

This  unfortunate  conclusion  is 
avoided,  and  consistency  maintained, 
in  this  country,  where  the  gift  of  a  bond 
inter  kuvs  is  put  on  the  same  footing 
with  a  gift  in  view  of  death.  Elnngn 
t>.  Kellogg,  4  Pick.  1 ;  Hunt  v.  Hunt,  1 19 
Mass.  474;  Cox  v.  HiU,  6  Md.  274 
laatMe);  Ruckman  o.  Ruckman,  33 
N.  J.  Eq.  354;  Gilchrist  t>.  Stevenson, 
9  Barb.  9;  Hunter  v.  Hunter,  19  Barb. 


631;  Hackney  v.  Vrooman,  62  Barb. 
660;  Johnson  u.  Spies,  6  Hun,  468 
(aemUe) ;  Taber  v.  Willets,  44  Hun,  346 
Se  Wilt,  5  Dem.  179;  Pringle  o.  Pringlt 
59  Pa.  281;  Zimmerman  u.  Streeper,  76 
Pa.  147;  Elam  v.  Keen,  4  Leigh, 
eterUng  v.  Wilkinson,  83  Va.  791, 
3  B.  E.  633  (tembk);  Lewis  ■>.  Mason's 
Adm'r,  84  Va.  731,  10  B.  E.  S29  (snn- 


72S;  Wilson  v.  Carpenter,  17  Wii 
(wmtie).  See  also  Rupert  t>.  Joht 
40  U.  C.  Q.  B,  11,  16,  17."  Bu 
Wood  V.  Partridge,  11  Mam,  488, 

*■  Hopkins  V,  Radford,  Browi 
40;  Drakeford  v.  Wilks,  3  Atk. 
Patteraon  t>.  Williams,  LI.  A  G.  t 
Plunket,  96,  99;  Pearaon  v.  Amii 
Assurance  Office,  27  Beav.  229;  I 
eU  V.  King,  14  Ch.  D.  179;  Justi. 
Wynne,  12  Ir.  Ch.  R.  289;  Otis  p.  B 
with,  49  m.  121 ;  Badgley  v.  Vatrait 
m.  26,  28,  18  Am.  Rep.  641;  Mass* 
Huntmgton,  118  lU.  SO,  7  N.  E.  : 
Emley  v.  Perrine,  68  N.  J.  L.  472 
Atl.  961;  Trough's  Est.,  75  Pa.  ] 
Bond  V.  Bunting,  78  Pa.  210;  Scot 
Dixon,  108  Pa.  6,  56  Am.  Rep.  1 
But  see  contra.  Ward  i>.  Audland 
Beav.  201. 

""Donaldson  v.  Donaldson,  K 
711;  ViUera  v.  Beaumont,  1  Vem.  I' 
Ellison  V.  Ellison,  6  Ves.  666;  Bent 
o.  Mackay,  16  Beav.  12;  Voyle 
Hughes,  2  Sm.  A  G.  18;  Lambe 
Orton,  1  Dr.  &  Sm.  126;  Gilbert 
Overton,  2  Hem.  &.  M.  110;  Re  Wa; 
Trusts,  2  D.  J.  ft  S.  365;  Nanney 
Morgan,  37  Ch.  Div.  346;  Be Lucan, 
Ch,  D.  470;  Gannon  v.  White,  2  i 
Eq.  207;  Ensign  o.  Kellogg,  4  Pick. 
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§  440.  Gifts  of  Intangible  choses  in  action. 

Unless  a  chose  in  action  has  such  tangible  form  as  to  induce 
the  law  to  F^;ard  it  as  in  the  nature  of  chattel  property,  cer^ 
tainly  no  effective  gift  of  it  can  be  made  without  a  deed,  for 
either  delivray  or  a  deed  is  essentia!  to  a  gift  even  of  chattel 
property."  Even  though  a  deed  of  a  chose  in  action  be  ^ven, 
there  is  this  difference  between  such  a  transfer  and  a  transfer 
of  chattel  property  by  deed:  the  chose  in  action  is  in  its 
natiue  not  fully  assignable,  but  the  title  to  the  chattel  can  and 
does  pass  without  delivery.  It  is  moreover  constantly  stated 
that  equity  will  not  aid  a  volimteer,  and  the  inference  is  possible 
from  such  statements  that  equity  will  not  give  to  a  donee 
by  deed  of  a  chose  in  action  the  protection  accorded  to  assign- 
ees of  choses  in  action  who  pay  value  for  the  assignment^  The 
cases  are  not  wholly  satisfactory,  but  even  a  voluntary^^gn- 
ment  by  deed  should  be  protected  as  against  the  asagnor  or 
any  successor  to  his  rights.  The  assignment  imports  a  covenant 
not  to  revoke  the  power  given  to  the  assignee  or  to  derogate 
from  the  assignment.  Accordingly  if  the  assignor  should  do 
so  he  would  be  hable  in  damages.  Moreover,  the  debtor  will 
frequently  be  unable  to  determine  without  litigation  whether 
the  assignment  was  for  consideration  or  not,  and  whether  the 
assignment  has  been  revoked  or  not.  The  situation  is  one  where 
there  are  likely  to  be  several  suits  if  the  assignment  is  not  pro- 
tected, where  there  should  be  none."    Unless  the  authority 

Stone  0.  Hockett,  12  Gray,  227;  Hen-  error."    Thenumeroua  dedlaionB show- 

deiBon  V.  Sherman,  47  Mich.  267,  11  ing  the  neoeeaity  of  ddivery  of  a  gift 

N.  W.  153;  Johnson  v.  Williams,  63  cd  chattel  property  are  collected  in 

Hov.  Pr.  233;  Ham  v.  Van  Orden,  84  20  Cyo.  1195. 

N.  y.  257;  Patton  v.  CledenniQ,   3         •>  See  Forteecue  n.  Bwnett,  3  Mylno 

Murpb.  (N.  C.)  68;  GhaBt«en  v.  Mai-  &  K.  36;  As  Batrick,  Il8»l|  1  Ch.  82; 

tin,  84  N.  C.  391.  Otis  v.  Beckwith,  4ft  111.  121;  Ma»ey 

•>  In  Irona  v.  Smallpiece,  2  B.  &  A.  t>.  Huntington,  118  HI.  80,  7  N.  £.  369; 

561,    Tenterden   said:    "In   orda   to  Trough's  Estate,  75  Pa.  115;  Scott  ». 

transfer  property  by  gift,  there  must  Dixon,  108  Pa.  6,  56  Am.  Bep.  192. 

either  be  a  deed  or  instrument  of  gift  In  Aiming  v.  Aiming,  4  Comm.  Iaw 

or  delivery."    In  Cochrane  e.  Moore,  Sjep.   (Auatnlia,  1907)   1049,    it  was 

25  Q.  B.  D.  67,  61,  Fry,  L.  J.,  said  of  held  that  an  assignmait  by  deed  wn- 

thia  statem^it:    "If  he  meant  tliat  an  good.    Some  of  the  judges  ibous-''    ' 

instnunent  in  writing  not  under  seal  was  good  on  the  general  principl.<  teiv. 

was  different  from  parol  in  respect  of  down  in  the  T-^gliwh  caan  tJu.   thr 

a  gift  inter  moot,  he  was  probably  in  donor  must  do  evErytiiing  pcoBJh  ir 
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given  by  the  assignor  is  under  seal  or  given  for  const 
it  is  revocable  in  spite  of  an  intent  or  agreement  thai 
be  irrevocable.  The  agreement  sounds  in  contract  and 
for  its  validity  the  same  requisites  as  any  promise." 
respect  an  assignment  differs  from  a  declaration  o 
which  is  valid  though  made  without  consideration.**  Ar 
ment  without  consideration  will,  however,  create  an  < 
though  revocable  agency.  Therefore,  if  the  assignor 
revoked  the  authority,  the  obl^r  cannot  set  up  lack 
sideration  for  the  assignment.**  Whether  in  a  jurii 
which  by  statute  permits  an  assignee  to  sue  in  his  owi 
an  assignee  merely  for  collection  may  do  so,  has  beei 
what  disputed,  but  it  seems  generally  permitted.*^    T 


the  sift  would  be  incomplete.  laaacs, 
J.,  however,  miggeeted  aa  another 
theory  that  the  deed  contained  an  im- 
plied covenant  that  the  grantor  would 
do  nothing  to  derogate  from  hia  deed. 
C/.  Edwards  c.  Jones,  1  Myhie  A  C. 
226.  See  further  cases  cited  in  the 
foUowing  section.  Under  the  English 
Judiciary  Act  it  baa  been  held  that  a 
voluntary  aaaignment  of  an  existing 
debt  is  a  vaUd  legal  assignment. 
Hambleton  t>.  Brown,  [1917]  2  K.  B. 
03. 

"  In  Cook  e.  Lam,  fi5  N.  J.  L.  373, 
26  Atl.  803,  the  assignor  had  deposited 
a  sum  of  money  with  K,  who  gave  her 
a  paper  upon  which  were  figures  show- 
ing the  amount  deposited,  but  nothing 
else  except  the  date.  This  paper  was 
given  by  the  assignor  on  her  death-bed 
to  the  (daintiff.  After  the  aasignor's 
death  the  plaintiff  brought  suit  against 
the  administrator  of  the  assignor,  but 
wag  held  not  entitled  to  recover.  The 
court  said:  "The  donor  parted  witil 
nothing  that  was  enential  to  her  own 
dominion  over  the  money  in  question." 
See  also  SeweU  c.  Moxsy,  2  Sim.  (N.  S.) 
189;  Airey  v.  Hall,  3  Sm.  &  G.  315; 
Walker  v.  Bradford  Bank,  12  Q.  B.  D. 
6U;  Re  Richardson.  3"  Th.  D.  396; 
Maynard  o.  Hi.-  «.-.!,  ;.i5  Me.  567, 
7«  Atl.  290;  .li..  t.Bi.o  t    Sessions,  109 


Mich.  216,  67  N.  W.  315;  M  i 
Bordwell,  83  Minn.  54,  85  N  ' 
62  L.  R.  A.  849,  85  Am.  St.  I  : 
Smither  n.  Smither,  30  Hun, 
Caumont  o.  Bogert,  36  Hi 
Matson  n.  Abbey,  70  Hun,  '  ' 
N.  Y.  179,  36  N.  E.  11;  Jfc  ]  i 
Est.,  204  Pa.  167,  63  Atl.  746;  , 
Long,  4  Yerg.  68;  Cowen  v.  K  I 
Bank,  94  Tei.  647,  64  S.  W.  771 

"  Ames'  Cfls.  Trusts  (2d  ed. 

"Walker  k.  Bradford  Bank 
B.  D.  511;  Harding  v.  Hardinf 
B,  D.  442;  Henderson  Nat,  1  i 
I^gow,  3  Ky.  L.  Rep.  173,  174;  ■ 
t.  Bacon,  183  Mass.  5,  66  N. 
Coe  V.  Hinkley,  109  Mich.  608 
W.  915;  Hickman  v.  Chaney,  15.' 
217,  118  N.  W.  093;  Ridiarc  i 
Mead,  27  Barb.  178;  Merrick  ■>.  I 
ard,  38  Barb.  674;  Allen  v.  Bro  i 
Barb.  86;  Sheridan  v.  Mayor,  6E 
30;  Levins  v.  Stark,  57  Or.  IS  1 
Pac.  980;  Buxton  o.  Barrett,  U 
40;  Pearoe  v.  Wallis,  68  Tex.  Civ . 
315,  124  S.  W.  496.  But  see  : 
note,  Brownlow  k  G.  40;  Fatten 
Williams,  Lloyd  &  G.  temp.  PI. 
95;  HiU  v.  SheiUey,  64  Ga.  529 
man  v.  Hooy,  89  N.  Y.  537. 

*'  Greig  tr.  Riordan,  99  Cal.  31 
Pac.  913;  Cobb  v.  Doggett,  14S 
1^  7S  Pac.  785;  Goodnow  ».  ] 
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that  a  declaration  of  trust  may  be  made  without  consideration 
has  in  some  cases  led  the  courts  to  treat  as  declarations  of 
trust  transactions  intended  as  gifts,  but  ineffectual  as  such  for 
lack  of  either  consideration  or  an  assignment  under  seal.*"  But 
the  general  rule  is  now  well  established  that  an  intended 
transfer  will  not  be  given  effect  as  a  declaration  of  trust.**  An 
assignment  made  to  secure  an  antecedent  debt  is  generally  held 
to  have  been  made  for  value,™  as  is  also  true  of  sjinilar  asedgn- 
ments  of  negotiable  instruments/'  thou^  generally  not  of  chat- 
tels "  except  where  made  so  by  the  Ut^orm  Sales  Act." 

§  441.  Partial  assignments. 

Several  different  kinds  of  transactions  may  be  entered  into 
by  thoee  who  seek  to  transfer  a  partial  interest  in  a  chose  in 
action. 

1.  An  intention  may  be  manifested  that  the  assignee  shall 
enforce  the  entire  claim  against  the  debtor  and,  having  done 
BO,  ahall  retain  part  for  himself  and  turn  over  the  remainder  to 
the  assignor. 

2.  It  may  be  contemplated  that  the  assignor  shall  collect 
the  whole  claim  from  the  debtor,  and  shall  turn  over  a  portion 
of  what  he  collects  to  the  so-called  assignee. 

3.  It  may  be  contemplated  that  the  assignee  shall  be  author- 
ized to  demand  from  the  debtor  directly,  payment  of  his  por- 
tion of  the  claim,  but  shall  not  be  authorized  to  demand  pay- 
ment of  the  whole. 

field,  63  loms  27fi,  1ft  N.  W.  226;  Flandera  u.  Blandy,  4fi  Oh.  St.  lOS,  12 

RuUmao  tr.  RuUman,  81  Kaiu.  SHI,  N.  E.  321. 

106  Poo.  SS;  State  ex  rd.  AdjuBtmeot  "  Henderson  Nat.  Bonk  v.  Logow, 

Co.  p.  Superior  Court,  67  Wwh.  366,  3  Ky,  L.  Rep.  173;  Shaford  e.  Detroit 

121   Fac.  847;  Hankwits  v.  Banett,  Bar.  Bonk,  125  Mich.  431,  84  N.  W. 

143  Wia.  639, 128  N.  W.  430.  624;  Bradley  v.  Thorns,  67  Miim.  281, 

**  Morgan  t>.  Mallesoa,  L.  R.  10  Eq.  69  N.  W.  009;  Manufaoturen'  Com- 

476.  mercial  Co.  v.  Rooheoter  R.  Co.,  117 

••  Milroy  D.  Lord,  4  De  Gex  P.  A  J.  N.  Y.  8.  989. 

264;  Bridge  v.  Bridge,  16  Beav.  316,  »'  Itiffo,  S  1146. 

326,  327;  Trimm^  v.  Danby,  25  L.  J.  *■  Williston,  Baiea.  f  620. 

Ch.  424;  Conner  o.  Trawrick,  37  Ala.  *■  Such    conmderation    is    suffldoLt 

289,  79  Am.  Dec.  68;  Petna  t>.  Fort  under  Sec.  76  of  the  Act.    Williston. 

Madison  Co.,  72  Iowa,  406,  34  N.  W.  Sales,  619,  620.    The  juriBdiottooa  in 

190;  Young  o.  Young,  SO  N.  Y.  422,  whidi  the  statut«  has  been  oiacted 

36  Am.  Rep.  634;  Rt  Crawford,  113  areenumcaatedu^fro,  {606. 
N.  Y.  660,  21  N.  B.  692,  5  L.  K.  A.  71; 
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If  the  transaction  is  of  the  first  sort,  there  is  in  effect  a  total 
assignment,  so  far  as  the  collection  of  the  claim  is  concerned. 
The  assignee  is  dominus  of  the  whole  claim  and  becomes  trustee 
of  a  portion  of  the  proceeds  after  collection,'*  What  has  been 
said  already  in  regard  to  assignments  of  an  entire  claim  is 
applicable  to  such  cases,  except  that  if  all  persons  interested 
are  parties  to  a  suit  to  collect  the  claim,  the  assignee's  recovery 
will  be  limited  to  the  amount  which  he  is  equitably  entitled  to 
keep." 

Cases  of  the  second  1^^  are  not  properly  called  assignments; 
How  far  a  contract  of  Uie  so-called  assignor  to  pay  out  of  the 
clum  when  collected  gives  an  equitable  Hen  on  the  fund,  has 
been  previously  considered."  It  is  cases  of  the  third  kind 
which  are  generally  referred  to  as  partial  assignments,  and  in 
this  book,  unless  special  indication  is  made  to  the  contrary,  the 
words  partial  assignment  are  used  to  denote  a  case  of  this  sort. 

It  should  be  observed  that  an  assignment  of  a  divisible  por- 
tion  of  performance  separately  due  under  a  contract  is  not  to 
be  reganled  as  a  partial  but  as  a  total  asdgnment,  though  other 
sums  are  also  due  or  to  become  due  under  the  contract.^ 

§  442.  A  partial  assignment  gives  the  assignee  no  rig^t  to  sue 
at  law. 

A  debtor  who  is  bound  for  the  payment  of  a  sum  of  money 
or  for  the  delivery  of  a  quantity  of  goods  cannot  be  required  to 
make  performance  in  instalments  imless  he  expressly  or  im- 
pliedly agreed  to  do  so,"  as  a  banker  does  when  he  receives 
a  depositor's  account  subject  to  check;  ^  nor  can  the  law 

» Cases  ctf  this  sort  are— Comfort  Mfg.  Co.,  69  N.  J.  Eq.  800,  64  Atl. 

t>.  Bette,  11891)  1  Q.  B.  737;  Tanorad  973,  US  Am.  St.  Rep.  620;  t^urbtuikB 

e.DdagoftBftyR.Co.,23Q.B,  D.239.  e.  Sargent,  117  N.  Y.  320,  332,  22 

Wf.  Mercantile  Bank  t>.  Eratu,  [1890]  N.  E.  1039,  6  L.  R.  A.  475;  Raodel 

2  Q.  B.  613);  Columbian  Rmnforced  e.  Vanderbilt,  75  N.  Y.  App.  D.  313, 

Concrete  Co.  v.  Robb,  187  Fed.  803,  318,  78  N.  Y.  8.  124. 

109  C.  C.  A.  563;  In  re  Stiger,  202  "  McCnim     o.    Corby,    11     Kan. 

Fed.  701,  796;  Cress  e.  Ivena,  163  la.  464. 

650,  146  N.  W.  325;  Wheleaa  o.  Meyer  "  See  •upro,  E  429. 

&  Sohmid  Co.,  140  Mo.  App.  572,  120  "  'Emmons  v.  Cituens'  Bank,  11  Qa. 

a  W.  708;  St.  Nicholas  Hotel  Co.  v.  App.  69, 74  S.  E.  798. 

Mayer  4  Sohmid  Co.,  140  Mo.  App.  "  Infra,  {  861. 

002, 120  S.  W.  714;  Cogan  v.  Conovci  ^  Weinstock  c.  BeUwood,  12  Budi, 
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fairly  subject  a  debtor  to  several  actions  where  he  has  con- 
tracted to  perfonn  a  single  act.  Therefore,  as  the  assignor 
himself  is  not  entitled  to  bring  action  for  a  part,  he  cannot  in 
any  way  authorize  another  to  do  so;  so  that  under  ordinary 
procedure  at  common  law,  a  partial  assignee  cannot  maintain 
an  action  either  in  his  own  name  or  in  that  of  the  assignor; '" 
even  though  by  statute  an  assignee  of  a  chose  in  action  is 
allowed  to  sue  in  hia  own  name.** 


139,  140;  Skobis  v.  Fagfi,  102  ^is. 
122, 131,  78  N.  W.  42S. 

"Ewrlie  p.  Denton,  8  B.  &  C.  395; 
Manderille  v.  Wdch,  S  Wheat.  277, 
6  L.  Eid.  87;  Bosworth  v.  JackaonviUe 
Nat.  Bank,  64  Fed.  616,  12  C.  C.  A. 
331,  24  U.  S.  App.  413;  Sheati  «. 
Markler,  249  Fed.  31G,  161  C.  C.  A. 
323;  Kansas  aty,  etc.,  R.  Ck>.  v.  Rob- 
ertson, 109  Ala.  296,  19  So.  432;  An- 
drews V.  Frierson,  134  Ala.  626,  33  So. 
6;  Thomas  p.  Bock  Island  Gold,  etc.. 
Mining  Co.,  64  Cal.  578;  Chicago, 
Burlington  &  Quincy  R.  t>.  Provolt, 
ti  OAo.  103,  93  Pac.  1126, 16  L.  R.  A. 
(N.  S.)  887;  Pueblo  v.  Dye,  44  Colo.  35, 
90  Pac.  969;  TimiDaiu  i>.  Citizens' 
Bank,  11  Ga.  App.  69,  74  8.  E.  708; 
Potter  V.  Qronbeck,  117  HI.  404,  7 
N.  E.  586;  Gtrman  Fire  Ins.  Co.  v. 
Bullene,  51  Kans.  764,  33  Pac.  467; 
Weinstock  v.  Bellwood,  12  Bush,  139; 
Getchell  c.  Maney,  69  Me.  442,  444; 
Whitcomb  c.  Waterrille,  99  Me.  76, 
58  Atl.  68;  Palmer  t>.  Palmo-,  112  Me. 
149,  91  Ad.  281;  Palmw  r.  MeniU,  6 
Cush.  282,  52  Am.  Deo.  782;  Cotting 
V.  Foster,  178  Mbsb.  664,  666,  80  N.  E. 
386;  Andrews  Electric  Co.  v.  St. 
Aliriionse,  etc.,  Soc.  (Mass.),  123  N.  E. 
103;  Milroy  v.  The  Spurr  Mounbun 
Iron  Min.  Co.,  43  Mich.  231,  5  N.  W. 
287;  Detm  v.  3t.  Paul,  etc.,  R.  Co.,  53 
Minn.  504,  55  N.  W.  628;  Croes  n. 
Page  &  HiU  Co.,  116  Minn.  123,  133 
N.  W.  178;  Swift  ir.  Wabash  R.  Co., 
149  Mo.  App.  526,  131  S.  W.  124; 
Otis  p.  Adams,  56  N.  J.  L.  38,  27  AU. 
1092;    Sternberg    &    Co.    v.    Lehigh 


Valley  R.  Co.,  78  N.  J.  L.  277,  73  Atl. 
39;  Field  e.  Mayor,  6  N.  Y.  179,  57 
Am.  Dec.  435;  Stanbery  u.  Smythe, 
13  Oh.  St.  496;  McDaniel  «.  Maxwell, 
21  Oreg.  202,  28  Am.  St.  Rep.  740; 
Vetter  v.  MeadviUe,  236  Pa.  663, 85  AU. 
19;  Carter  v.  Nichols,  58  Vt.  553,  5  AU. 
197;  Dudley  ».  Barrett,  66  W.  Va.  363, 
66  S.  E.  607. 

"  Sternberg  A  Co.  v.  Lehigh  Valley 
R.  Co.,  78  N.  J.  L.  277,  73  Ad.  39,  affd. 
in  80  N.  J.  L.  468,  78  AU.  1135;  Na- 
donol  Union  F.  Ins.  Co.  v.  Denver,  etc., 
R.  Co.,  44  Utah,  26,  137  Pac.  653. 
In  En^nd  the  mattter  has  been  the 
subject  of  much  doubt.  In  &ioe  v. 
Bannister,  3  Q.  B.  D.  669,  a  partial 
assignee  was  allowed  with  little  dis- 
cussion to  maintain  an'  action  against 
the  debtor  thou^  the  assignor  was 
not  a  party  to  the  action.  This  case 
was  criticised  on  this  ground,  it  Beetoa 
jusUy,  by  Chitty,  J.,  in  a  decision  (rf 
the  Court  of  Appeal  in  'Durham  d. 
Robertson,  [1898]  1  Q.  B.  765,  but  tho 
point  was  expressly  left  undecided. 
In  Skipper  v.  HoUoway,  [1910]  2  K.  B. 
630,  Darling,  J.,  followed  Brioe  o. 
Bannister,  but  his  dedaion  ms  re- 
veraed  by  the  Court  of  Appeal  on  an- 
other point.  In  Foiater  v.  Baker, 
(19101  2  K.  B.  636,  Bray,  J.,  held  the 
partial  assignee  of  a  judgment  debt 
was  not  entided  to  execution  because 
the  assignm«it  of  part  of  a  ohoee  in 
action  could  not  give  rise  to  a  ieffd 
right.  The  decision  was  affirmed  oo 
the  somewhat  narrower  imndple 
(which  seems  nevertheless  to  invtdve 
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It  is  generally  stated  as  an  exception  to  the  rule  th 
partial  assignee  cannot  sue  at  law,  that  this  is  permissit 
the  debtor  cons^t  to  the  partial  appropriation  by  an  ace 
ance  of  it.'*  Doubtless,  "the  debtor's  acceptance  or  pn» 
gives  the  assignee  an  action  at  law  against  him  [the  deb 
not  on  the  assignment  but  on  the  promise."  '*  In  other  wc 
novations  are  possible  by  which  the  debtor  enters  into 
separate  contracts  in  lieu  of  the  original  single  contract; 
partial  assignment  by  the  assignor  operating  as  an  assent 
his  part  to  the  creation  of  such  contracts.  It  has  been  1 
occasionally  that  where  no  objection  is  made  by  a  debtor 
notice  of  a  partial  assignment  he  thereby  becomes  liable  to 
partial  assignee,"*  but,  on  the  one  hand,  as  will  be  ai^ec 
the  following  sections,  even  tiiough  the  debtor  objects  to 
assignment,  he  ought  not  to  be  allowed  to  defeat  it,  and  on 
other  hand  to  give  silence  the  effect  of  assent  to  a  novatioi 
the  absence  of  special  circumstances  seems  to  enlarge  too  m^ 
the  possibihty  of  making  out  contracts  by  tacit  acceptanc 

§  443.  Rij^ts  of  partial  assigaee  in  equil?  and  under  code 

As  between  the  assignor  (or  any  one  who  stood  in  no  bet 
position  than  the  assignor)  and  a  partial  assignee  it  was  es 
recogni^  in  England  that  the  assignee  was  equitably  entit 
to  the  portion  of  the  claim  assigned  to  him.^  And  thougl 
partial  assignee  can  have  no  better  right  in  equity  than  at  1 
to  compel  an  objecting  debtor  to  perform  part  to  the  assigi 
and  the  remainder  to  the  assignor,*^  the  difficulty  can  be  evad 


a  nmilar  <»nclu8ion  as  to  ttay  partial 
aaugnmeat)  that  aa  the  aaagooT  had 
only  the  right  to  an  execution  on  the 
iriiole  debt,  be  could  give  an  auignee 
no  different  right.  In  Ck>ulan  n.  Carlow 
County  Council,  11012]  I  Ir.  R.  S35, 
Bray's  opinion  was  ai^roved  and 
followed. 

*■  Mandeville  t>.  Welsh,  S  Wheat.  277, 
286,  S  L.  Ed.  87;  Sheatz  v.  Markley, 
249  Fed.  315, 161  C.  C.  A.  323;  Vetter 
V.  Meadville,  236  Pa.  663,  SS  Atl.  19, 
and  see  cases  in  this  sectioD  and  the 
follovring  section  ptunm. 


"  Bank  of  Harlem  v.  Bayonne, 
N.  J.  Eq.  246,  253,  21  AU.  478. 

«CroB8P.Pa«e*HiUCo.,116M 
123,  133  N.  W.  178;  Friedman  v.  G 
fith  (Mo.  App.},  196  S.  W.  76.  . 
see  cases  in  regard  to  the  effect  of  ] 
aeatment  of  a  check  on  the  liabi 
of  a  bank  to  the  payee,  supra,  S  42; 

••  See  gupra,  {  91, 

"*Thi9  was  so  decided  in  Ron 
Dawson,  1  Yes.  Sr.  331  (1749);  1 
V.  MoTTiB,  4  Sim.  807.  See  also  Yei 
t>.  Groves,  1  Ves.  Jr.  280. 

"  See  caaes  cited  infta,  n.  90. 
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"In  equity,  the  interesta  of  all  parties  can  be  det^mined  in  a 
single  suit.  The  debtor  can  bring  the  entire  fund  into  court, 
and  run  no  risks  as  to  its  proper  distribution.  If  he  be  in  no 
faiilt,  no  costs  need  be  imposed  upon  him,  or  they  may  be 
awarded  in  his  favor.  If  he  be  put  to  extra  trouble  in  keeping 
separate  accounts,  he  can,  if  it  is  reasonable,  be  compensated 
for  it.  In  many  ways  a  court  of  equity  can,  while  a  court  of 
law,  with  its  present  modes,  cannot,  protect  the  rights  and 
interests  of  all  parties  concerned."  ^  To  one  who  is  di£{>osed 
to  doubt  the  propriety  .of  equitable  protection  of  partial  as- 
signments of  choses  in  action,  it  might  well  be  asked :  "  Should 
it  be  that  the  debtor  cannot  assign  to  a  creditor  what  the  same 
creditor  can  attach."  *•  And  it  is  now  well  settled  that  a  par- 
tial assignee  is  equitably  entitled  to  the  part  of  the  chose  in 
action  assigned  to  him  and  may  enforce  his  rights  by  means 
of  a  suit  in  equity  or  its  modem  code  equivalents.*"  The 
essential  feature  of  procedure  in  equity  is  that  all  parties 
interested  in  the  fund  can  be  made  parties  and  the  debtor  can 
pay  into  court  the  whole  amoimt  due  as  an  entirety.  Undw 
code  procedure  this  result  may  be  achieved  as  readily  as  under 

■■Exobange  Bank  v.   McLoon  73,  179, 67  Am.  Dec.  436;  Rialey  v.  Pbanix 

Me.  498,  506,  40  Am.  Rep.  388.  Bonk,  83  N.  Y.  318, 38  Amer.  Rep.  ^1 

"  Ibid.,  p.  fi06.    Thftt  the  creditor  (affd.  Ill  U.  S.  126);  CairiU  «.  Minor 

can  attach  by  garnishment,  aee  James  Films,  165  N.  Y.  S.  676;  Etheridge  >. 

V.  Newton,  142  Mass.  36ff,  376, 8  N.  E.  Veraoy,  74  N.  C.  800;  Geist's  App«l, 

122,  66  Am.  Rep.  692.  104  Pa.  361;  Harris  County  n.  Camp- 

oCaroUD.  Kelly,  HI  Ala.  661,  20  bell,  68 Tex.  22,  3  S.  W.  243,  2  Am.  St. 

So.  466  (^.  Andrews  v.  Frierson,  134  467;  Dudley  v.  Barrett,  66  W.  Va.  363, 

Ala.  626,  33  So.  6);  Grain  v.  Aldrich,  66  S.  E.  507.   See  also  Kentucky  Lum- 

38  Gal.  614,  99  Am.  Dec.  423;  I«wwn  ber  &c.  Co.  v.  MonU,  168  Ky.  328, 

V.  Lyon,  136  Ga.  214,  71  S.  E.  149;  154  8.  W.  935.    An  exoeptional  deci- 

Timmons  v.  Citizens'  Bank,  11  Ga.  don  to  the  contrary  is  Bosworth  s. 

App.  69,  74  S.  E.  798;  Warren  v.  First  Jacksonville  Nat.  Bank,  64  Fed.  615, 

Nat.  Bank,  149  lU.  9,  38  N.  E.  122,  12C.C.A.331.    And  see  Rice «.  Dud- 

25  L.  R.  A.  746;  Loping  v.  Duffy,  47  ley,  34  Mo.  App.  383;  Gordon  v.  J^~ 

Ind.  51;  Palmer  v.  Palmer,   112  Me.  feraon  City,  111  Mo.  App.  23,  85  3.  W. 

149,  91  Atl.  281;  Jamea  v.  Newton,  142  617;  Friedman  v.  Griffith  (Mo.),  196 

Mass.  366,  8  N.  E.  122,  56  Am.  Rep.  S.  W.  76.    In  Pennsylvania  it  seems 

692;  Andrews  Electric  Co.  v.  St.  Al-  that  by  no  procedure  can  a  muniripat- 

phonse  Ac.  Soc.,  233  Mass.  20,  123  ity  be  compelled  to  recognise  a  par- 

N.£.  103;  Schilling  E.Mullen,  65  Minn.  tial  assignment.     Philadelphia's  Ap- 

122,  56  N.  W.  686;  Whitney  i;.  Cowan,  peala,  86  Pa.  179;  Vetter  v.  MeadviU^ 

66  Miss.  626;  Field  v.  Mayor,  6  N.  Y.  236  Pa.  563,  85  AtJ.  19. 
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the  old  form  of  a  bill  in  equity.  The  assignor  and  partial  as- 
signee may  be  allowed  to  join  as  plaintiffs; "  or  the  partial  as- 
signee may  separately  intervene  in  an  action  by  the  assignor 
against  the  debtor.'* 

It  is  essential  in  any  event,  however,  that  the  assignor  be 
made  a  party  to  the  htigation; "  but  it  has  been  held  that  the 
right  to  reqxure  the  joinder  of  the  assignor  may  be  waived  by 
failure  to  take  seasonable  objection.*^  If  a  part  of  the  assignor's 
duties  in  a  bilateral  contract  are  delegated  to  a  partial  assignee, 
as  well  as  part  of  the  assignor's  rights  as^gned,  the  question 
should  be  dealt  with  on  the  same  principles  as  where  a  total 
assignment  of  the  duties  and  rights  of  the  party  to  a  bilateral 
contract  is  attempted;  namely,  inquiry  should  be  separately 
made  whether  the  duties  may  be  partly  delegated  and  also 
whether  the  right  is  in  its  nature  capable  of  assignment.  If 
these  questions  are  answered  in  the  affirmative,  the  enforce- 
ment of  the  partial  right  should  be  allowed.'^ 

§  444.  Rights  of  the  debtor  to  settle  with  his  creditor  in  spite 
of  partial  assignments. 

The  Supreme  Court  of  Wisconsin  has  held  "  that  thou|^  a 
partial  assignee  may  maintain  a  suit  to  enforce  his  assignment, 
making  both  assignor  and  debtor  parties,  nevertheless,  where 

"  Delaware  County  Ckunmiasionere  **  Trinity  County  Lumber  Co.   c. 

o.  Diebold  Safe  &  Lock  Co.,  133  U.  3.  Holt  (Tex.  Civ.  App.),  IM  8.  W.  1029; 

473,  488,  10  S.  Ct.  390,  33  L.  Ed.  674;  Wells  n.  Crawford,  23  Colo.  App.  103, 

Evans  v.  Durango  lojid  &  Coal  Co.,  127  Fao.  914.    See  also  Rdd  v.  Hen- 

80  Fed.  433,  25  C.  C.  A.  531;  Guagler  nessy  Co.,  4S  Mont.  462,   124  Pus. 

>  Ac.  R.  Co.,  J97  Fed.  79;  273. 


Schming  V.  Mullen,  65  Minn.  122,  56  •«  Thompson  v.    Gimbel  Bros.,    71 

N.  W.  686;  Whittemore  v.  Judd  4c.  N.    Y.    Miac.    128,    128    N.    Y.    S. 

Oil  Co.,  124  N.  Y.  565, 27  N.  E.  244, 21  210. 

Am.  St.  Rep.  708;  National  Union  Fire  **  National  Union  Fire  Ina.  Co.  ». 

In:.  Co.  V.  Denver  &e.  R.  Co.,  44  Utah,  Denver  &e.  R.  Co.,  44  Utah,  26,  137 

26,  137  Psc.  653;  Watson  v.  MUwaukee  Pac.  663. 

Ats.  R.  Co.,  57  Wis.  332, 16  N.  W.  468;  ••  See  Delavare  County  t>.  Diebold 

Ramsey  v.  Johnson,  8  Wyo.  476,  58  Safe  &  Look  Co.,  133  U.  S.  473,  10 

Pao.  76S,  80  Am.  St.  R^.  948.     See  8.  Ct.  309,  33  L.  Ed.  674,  where  the 

abo  Pueblo  v.  Dye,  44  Colo.  35,  06  oourt     diatinguished     partial    aaaign- 

Pac.  960.    But  see  Independent  School  mente  of  contracte  for  public  works 

DistrictB  D.  Independent  School   THa-  from  other  building  contracts, 

triot,  60  la.  322;  Felly  v.  Bowyer,  7  "  In  Thiel ».  John  Week  Lumber  Co., 

Buah,  613.  137  Wis.  272, 118  N.  W.  802. 
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a  creditor  has  ^ven  orders  upon  his  debtor  for  a  part  of  the 
debt,  thereby  making  a  partial  assignment,  the  debtor  might 
refuse  to  recognise  the  assignment  and  "could  at  any  time  have 
discharged  its  debt  to  the  plaintiff  (the  assignor)  by  paying  him 
the  whole  sum  due,  without  regard  to  the  rejected  orders 
or  liability  to  their  holders;"  and  that  therefore  unless  the 
debtor  chose  to  assent  to  the  paitial  assignment,  the  assignor 
could  maintain  an  action  against  him  for  the  whole  claim. 
This  doctrine  finds  some  support  in  a  few  other  cases."  Such 
a  doctrine  is,  however,  inconsistent  with  a  recognition  of  any 
equitable  right  in  the  partial  assignee.  If  he  has  such  a  right 
and  the  debtor  has  notice  of  it,  the  debtor  should  be  liable  if 
he  knowii^y  destroys  the  right  by  paying  the  assignor,  just 
as  one  who  owes  money  to  a  trust  estate  would  continue  to  be 
liable  if  he  should  pay  the  trustee,  his  legal  creditor,  when  he 
knew  that  the  trustee  was  about  to  defraud  his  cestui  que  trust. 
If  the  debtor  is  unwilling  to  pay  his  debt  in  separate  sums 
corresponding  to  the  respective  interests  of  the  assignor  and 
assignee,  he  should  pay  the  whole  fund  into  court  and  ask  the 
cotui:  to  distribute  it  among  the  parties  equitably  entitled. 
A  settlement  with  the  assignor  will  not  discharge  him  from  lia- 
bility. The  weight  of  authority  supports  the  conclusion  that 
payment  to  the  asdgnor  wilt  not  discharge  the  debtor.*^    Where 

"Kendall  u.  United  States,  7  Wall.  linger  v.  Vates,  26  Colo.  App.  116,  140 
113,  19  L.  Ed.  85;  Shearer  t>.  Shearer,  Pac.  931;  Weetem  A  Atlantic  R.  Co. 
137  Ga.  fil,  72  8.  E.  428;  Chapman  v.  n.  Union  Investment  Co.,  128  Ga.  74, 
Shattuck,  8  lU.  49;  Chicago,  etc.,  K.  57  S.  E.  100;  Pahner  v.  Palmer,  112 
Co.  0.  Nichols,  57  III.  454;  Eaves  v.  Me.  149,  91  Atl,  281;  James  n.  New- 
Chicago  &c.  R.  Co.,  200  lU.  App.  380;  ton,  142  Maas.  3B6,  372,  8  N.  E.  122, 
Skobis  V.  Perge,  102  Wia.  122, 78  N,  W.  56  Am.  Rep.  692;  SchilUng  v.  Mullen, 
426.  See  al»o  Sheatz  v.  Markley,  249  55  Minn.  122,  56  N.  W.  586;  A.  K. 
Fed.  315,  161  C.  C.  A.  323;  Carter  t>.  Mclnniss  Lumber  Co.  i>.  Rather,  111 
Nichols,  58  Vt.  553,  5  Atl.  197.  But  Misa.  55,  71  So.  264;  Bank  of  Harhm 
it  may  be  assumed  euch  courts  would  P.  Bayonne,  48  N.  J.  Eq.  246,  21  Atl. 
all  hold  with  Buiditt  v.  Porter,  63  478;  Todd  f.  Meding,  56  N.  J.Eq.  83, 
Vt.  296,  21  Atl.  956,  26  Am.  St.  Rep.  38  Atl.  349;  Field  v.  Mayor,  6  N.  Y. 
763,  that  a  creditor  <^  the  assignor  who  179,  57  Am.  Dec.  436;  Mardiall  r 


has  garnished  the  debt  cannot  aet  up  Meech,  51 N.  Y.  140, 10  Am.  Rep.  57% 

that  a  partial  asaignment  is  inefFect-  Brill  v.  Tuttle,  81  N.  Y.  454,  37  Am. 

ual,  if  the  debtor  does  not  wish  to  ob-  Rep.  515;  Fairbanks  v.  Sargent,  117 

jeot.  N.  Y.  320,  330,  331,  22  N.  E.  1039,  6 

*■  Liquidation  Estates  Purchase  Co.  L.  R.  A.  475;  Seiter  v.  Smith,  105  Tex. 

p.  WiUoughby,  [1898]  A.  C.  321;  Bal-  205,    147  S.  W.  22Bi  Gulf  &e.  Ry. 
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the  partial  assignment  is  co  an  attorney  the  case  may  perhaps 
be  distinguished  on  the  grotmd  that  public  policy  favors  the 
termination  of  htigation.  This  reasoning  is  particularly  appli- 
cable to  claims  for  torts;  **  but  even  such  partial  assignments 
would  probably  be  generally  protected  ^  In  jurisdictions 
where  the  partial  assignee  is  protected,  if  the  debtor  settles 
with  the  assignor,  with  notice  of  the  partial  assignment,  for 
less  than  the  full  amount  of  the  claim,  the  assignor  must  pay 
the  assignee  the  full  amount  of  his  share.' 

$  446.  Implied  warranties  of  the  assignor. 

It  was  early  decided  that  the  ass^or  of  a  claim  impliedly 
covenanted  against  any  acts  of  his  own,  or  of  any  one  claiming 
under  him,  in  derogation  of  the  assignment.^  Therefore  if  the 
assignor  collects  the  claim,  he  holds  what  he  has  collected  as 
constructive  trustee  for  the  assignee.'  Under  the  early  law  no 
further  warranty  was  implied.*  But  the  development  of  the 
law  of  imphed  warranty  in  the  sale  of  goods  during  the  nine- 
teenth century  has  naturally  resulted  in  the  implication  of 
analogous  warranties  in  the  sale  of  choses  in  action.  Accord- 
ii^y,  one  who  assigns  for  value  a  chose  in  action  impliedly 
warrants  in  the  absence  of  a  manifestation  of  a  contrary  in- 
tention that  the  claim  is  genuine  and  legally  enforceable  to  the 
amount,  if  any,  specified  in  the  ass^pmient.^   It  has  been  held, 

Co.  ir.  Stubbe  (Tex.  Civ.  App.),  166  with  Dotice  of  the  aaaigtunent),  was 

S.  W.  699;  Quick  i>.  Cdchester  South,  held  bound  by  the  amount  of  the  judg- 

30  Ont  646;  and  see  cases  of  ordwB  to  ment.    Trinity  County  Lumber  Co.  v. 

pay  put  of  a  fund,  cited  supra,  \  425.  Holt   (Tex.   Civ.  App.),    144  S.   W. 

*■  The  right  of  a  defendant  in  a  tort  1020. 

action    to   settle  with   the  plaintiff,  *  Deering  v.  Farrington,  1  Mod.  113, 

in  spite  of  notice  of  a  partial  assign-  a,  c.  3  Eeb.  304.    See  to  the  same  ef- 

ment  to  the  plaintifT'e  attorney,  was  feet,  Baton  v.  Melius,  7  Gray,  566,  and 

upheld  in  Weller  r.  Jersey  City,  etc.,  ronarksbylaaac,  J.,  in  Anningv.  Ann- 

R.  Co.,  66  N.  J.  Eq.  11,  67  Atl.  73a  ing,  4  Comm.  L.  Rep.  1049  {Australia, 

""Trinity  County  Lumber  Co.  o.  1907). 

Holt  (Tex.  Civ.  App.),  144  S.  W.  1029.  '  MacDonald  v.  Kneeland,  5  Minn. 

>  Garrett  v.  Motgui,  11  Bob.  (La.),  352;  Watson  n.   McManus,  224  Fa. 

447.   But  where  the  partitd  aas^nment  430,  73  Atl.  931. 

was  made  after  action  brought  on  the  *  In  Deering  v.  Farrington,  1  Mod. 

claim   by   the   assignor,   the   assignee  113,   s.   C,   3   Eeb.   304,    Lord    Hale 

though  not  affected  by  payment  to  the  expressly  states  that  no  covenant  is 

asrignor  <d  the  judgment  subsequently  implied  against  an  elder  title. 

obtained   (the  paymoit  being  made  '  Galbresth  t>.  Wallrich,  48  CoL  637, 


however,  that  the  invalidily  of  a  chose  in  action  due  to  lack 
of  authority  on  the  part  of  the  signer  of  the  obligation  to  bind 
his  principal  (the  supposed  debtor)  as  he  attempted  to  do,  is 
not  covered  by  the  implied  warranty  of  one  who  sells  the  choee 
in  action.*  But  unless  it  can  be  rested  on  an  exceptional  rule 
limiting  warranties  impUed  on  sales  of  public  securities,  this 
decision  seems  oroneous.  There  is  no  reason  why  an  assignor 
should  not  be  held  to  warrant  as  fully  that  the  instnmient 
assigned  is  executed  by  an  authorized  agent  as  any  other  fact 
involving  the  genuineness  or  validity  of  the  obligation.^  Indeed 
there  se^ns  no  reason  to  distinguish  the  warranties  to  be  im- 
plied on  the  assignment  of  a  non-negotiable  chose  in  action 
from  those  impUed  when  negotiable  instnmients  are  sold  with- 
out indorsement  or  with  only  a  qualified  indorsement.  In 
r^ard  to  such  instruments  the  Negotiable  Instnunents  Law 
provides:' 

"Every  person  negotiating  an  instrument  by  delivery  or 
by  a  qualified  indorsement,  warrants, — 

1.  That  the  instrument  is  genuine  and  in  all  respects 

what  it  purports  to  be; 

2.  That  he  has  a  good  title  to  it; 

3.  That  all  prior  parties  had  capacity  to  contxact; 

102  Pac.  10S5;  Decker  v.  Adams,  4  877,  the  court  aoid:  "One  who  aooepta 

DuUih.  511,  513;  Wood  ».  Sheldoo,  42  an  aaaignment  of  a  contract,  which  by 

N.  J.  L.  421,  36  Am.  Rep.  523;  Koch  exprew  temu  ia  made  nonasaignable, 

V.  Hinkle,  36  Pa.  Super.  421;  Kingaley  aoquirea  only  a  cause  of  action  against 

0.  Fitts,  55  Vt.  293;  TniBteee  v.  Sieis,  the  assignor." 

68  W.  Va.  125,  69  3.  E.  468.    See  also  *  First  Nat.  Bank  c.  Di«w,  191  lU. 

Valentine  ti.    Berrien   Springs  Water  186,  60  N.  E.  S56.    In  this  case  the 

Power  Co.,  128  Mich.  280,  87  N.  W.  oourtheld:  "  The  seller  of  orderaifeued 

370;  Miners'  Bank  v.  Buireas,  104  Mo.  to  him  by  drainage  oommisaionN«  for 

App.  690,  147  S.  W.  1110;  Bank  of  hia  senricee  impliedly  warrants  that 

Commerce  v.  Ruffin  (Mo.  App.),  175  the  instruments  are  genuine  and  that 

S.  W.  303.    But  see  Pierce  tt.  CoiTn,  he  is  the  owner  thereof  and  author- 

126  lU.  App.  244.    For  a  case  where  by  iied  to  transfer  title,  but  there  is  m> 

the  exprew  terms  of  the  aasignment  implied  warranty  that  they  are  issued 

the   assignor    undertook    to    transfer  by  authority  of  law  or  that  they  are 

only  such  rights  as  he  might  have,  see  worth  what  they  represent." 

Msxfield  V.  Jones,  106  Ark.  346,  153  'In  F^ynn  n.  Allen,  57  Pa.  4S2,  the 

S.  W.  584.    Cf.  Trustees  v.  Siers,  68  assignor  was  held  to  warrant  the  au- 

W.  Va.  125,  60  S.  E.  468.    In  Bonds-  thority   of   the  agent  who   eroouted 

Foeter  Lumber  Co.  a.  Northern  Pac.  the  obligatton. 

R.  Co.,  63  Wash.  302,  306,  101  Pac.  •  See.  86. 
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4.  That  he  haa  no  knowledge  of  any  fact  which  would 
impair  the  validity  of  the  instrument  or  render  it 


But  when  the  n^fotiation  is  by  deliveiy  only,  the  warranty 
extends  in  favor  of  no  holder  other  than  the  immediate  trans- 
feree. 

The  proviaonB  of  subdivieion  three  of  this  section  do  not 
app^  to  persons  n^otiating  public  or  corporation  securitiee, 
other  than  bills  and  notes. " ' 

Undoubtedly  an  assignor  may  by  express  agreement  limit 
the  warranties  which  would  otherwise  be  implied.  How  far 
this  is  done  l^  the  words  "without  recourse"  has  occasioned 
some  dispute.  It  has  been  held  that  this  throws  the  risk,  even 
of  forgeiy  of  the  obligation,  upon  the  assignee;  ^°  but  the  more 
reasonable  construction  of  these  words  is  that  the  assignor  is 
rally  seeking  to  make  certain  what  the  law  would  indeed,  in 
any  event,  imply  from  a  mere  assignment,  that  he  is  not  re- 
spon^ble  for  the  solvency  of  the  debtra*;"  fra*  an  assignor  un- 
like the  indorser  of  negotiable  paper,  warrants  only  that  the 
asdgned  claim  is  legally  valid.  He  does  not  guarantee  that 
the  debtor  will  fulfil  his  obligations. '*  It  seems  probable 
that  ihs  warranty  on  assignment  extends  only  to  the  immediate 
assignee.  This  is  the  law  in  r^ard  to  chattels.^'  And  authority 
seems  also  to  point  that  way  in  regard  to  choaes  in  action.  ^* 

§  446.  Procedore. 

As  has  been  seen,"  at  common  law  an  assignee  of  a  chose  in 
action  could  enforce  his  right  at  law  only  in  the  name  of  the 
assignor.    He  had,  however,  full  power  to  control  an  action  in 

*See  ii^o,  £  1162.  "Bee  ^TillistoD,  Sales,  I  244. 

» 2 Hen.  A.  M.  (Va.)  189.     See  ako  "See  Mardia  i'.  Tyler,  10  B.  Mon. 

Litt.  Sel.  Cas.  (Ky.)  200.  376,  and  the  extntct  from  the  N^otia- 

■'Thiewasso  held  in  Houston  p.  Mo-  ble  Inatmmenta  Law  quoted  in  the 

Nea',40W.Va.366,22S.E.8a  text.     But    see  contra,    Redwine   p. 

"  Galbreftth  v.  Wallrich,  45  CxA.  637,  Brown,  10  Ga.  317. 
102  Pao.  10S5;  Langdale  v.  Griffin,  135  "  Supra,  {408.     See  also  Forth  tt. 

Ga.669,  708.  E.  661;  Robinson  p.  Mo-  Stanton,  1  Saund.  ♦210;  WincbeBter  e. 

NdlI,filI11.22S;Mayiuirdp.  M^tuurd,  Haokley,   2  Gnnoh,   342,   2  L.   Ed. 

106  Me.  667,  75  Atl.  206;  Riley  v.  200;   Dawes   p.    Boyleoton,    6   Mam. 

Galarneault,  103  Minn.  166, 144  N.  W.  *  337. 
766. 
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that  name  if  the  whole  right  of  action  was  assigned.  If  the 
assignor  became  bankrupt  the  right  of  the  assignee  to  enforce 
the  claim  in  t^e  assignor's  name  was  not  lost;  **  and  if  the 
asdgnor  died  the  assignee  could  sue  in  the  name  of  his  6X60010" 
or  administrator."  The  assignor  was  entitled  to  indemnity 
agunst  costs,"  but  if  thus  protected  the  use  of  his  name  could 
not  be  prevented  by  any  protest  on  his  part; "  and  mnce  the 
be^nnii^  of  the  nineteenth  century,  courts  of  law  have  them- 
selves so  far  recognized  tiie  equity  of  the  assignee  that  defences 
which  would  be  legal  had  suit  been  for  the  benefit  of  the  assignor, 
in  whose  name  it  was  brought,  will  not  be  permitted  ag^nst 
the  assignee  if  on  the  principles  established  by  courts  of  equity 
the  assignee  should  not  be  subject  to  them.^  If  the  assignee 
has  an  adequate  remedy  at  law  by  an  action  in  the  name  of 
the  asdgnor,  equity  will  not  entertain  a  suit  by  him  against 
the  debtor."  But  wherever  the  r^nedy  at  law  is  inadequate, 
the  assignee  may  sue  in  equity  and  in  such  a  suit  must  [Htx^ed 
in  his  own.  name.^*  By  statute  the  procedure  in  r^;ard  to  the 
enforcement  of  the  asdgnee's  rights  has  be^i  much  changed 
in  modem  times.  The  statutes  may  be  classed  under  several 
heads: 

1.  An  as^nee  undor  a  written  ass^nment  may  enfcnt^  his 
rights  in  his  own  name  or  at  law.  Under  such  a  statute  the 
effect  of  oral  asagmnents  is  unchanged. 

2.  The  real  party  in  interest  must  be  plaintiff  in  any  lit- 
igation. 

3.  A  chose  in  action  is  made  assignable  so  as  to  vest  title 
therein  in  the  assignee. 

"  Winob  V.  Keeley,  1  T.  E.  619;  7  Ired.  Eq.  24;  St.  Albftiu  Gnnite  Co. 

SawteUe  v.  Rollins,  23  Me.  196;  Reed  v.  Elirell,  88  Vt.  479,  92  AU.  974. 

p.  Paul,  131  Mass.  129.    See  also  At-  "See  Winch  v.  Eeeley,  1  T.  R.  619. 

wood  0.  Bailey,  184  Mas.  133,  134,68  See  also  nipra,  (  433,  and  casGB  cited  in 

N.  E.  13;  St.  Albans  Granite  Co.  ir.  the  preceding  notes. 

Elwell,  88  Vt.  479,  92  Atl.  974.  "  See  mipra,  i  410. 

a  phiUipB  V.  Wilson,  26  SI.  App.  427.  "  Sammis  f .  Wightnua,  31  f^  45, 

uWelch  0.   Mandeviile,   1   Wheat.  12  So.  536;  Haskell  t>.  Hilton,  30  Me. 

233,  4  L.Ed.  79;  Anderson  o.  Miller,  IS  419;  Mills  v.  Hoag,  7  Paige,  18,  31 

Miss.  586;  Gordon  ir.  Druiy,  20  N.  H.  Am.  Dec.  271;  Sedgwick  d.  Cleveland, 

853.  7  Paige,  287;  Hathaway  ■>.  Soott,  11 

"Calhoun  o.  Tullass,  36  Ga.  119;  Paige,    173;  Lowry  ■>.    Marriaon,    11 

8umDN  V.  Sleetb,  87  111.  5O0;  Anderson  Paige,  327;  Vamey  ».  BarUett,  S  Wis. 

p.  Miller  16  Miss.  68B;  Deaver  v.  Eller,  276. 


§  446  ABSIONHENl<  OF  CONTRACTB  853 

How  far  these  statutea  work  a  change  other  than  one  merely 
of  procedure,  is  open  to  argument  in  each  case.  It  would  seem 
certainly  that  a  mere  provision  that  the  real  party  in  interest 
must  bring  suit  in  his  own  name  should  ^ect  only  a  change 
of  procedure.  As  to  statutes  in  different  form  the  matter  is 
not  so  clear;  but  it  seems  undedrable,  unless  the  words  of  a 
particular  statute  dearly  require  it,  to  alter  the  rules  of  substan- 
tive law  elabwated  by  courts  of  equity  concerning  the  as- 
signment of  choses  in  action;  since  as  appears  from  the  following 
section  these  rights  seem  more  in  conformity  with  justice  than 
those  based  on  the  asstmiption  that  a  chose  in  action  is  trans- 
ferable in  the  same  way  and  to  the  same  extent  as  a  chattel. 
A  chose  in  action  and  a  chattel  are  inherently  different  in  their 
characteristics.  In  fact  the  change  effected  by  modem  statutes 
has  generally  been  held  procedural  only  and  not  to  alter  the 
substantial  r^ts  of  the  parties.^' 

ConsequenUy  "whether  an  assignee  can  maintain  an  action 
in  his  own  name,  is  held  to  be  detennined  by  l^e  lex  fori,  and 
not  by  the  kx  hci  contrtu^us,  a  matter  not  of  right  but  d 
remedy."  ^  Such  statem^its,  therefore,  as  are  occasionally 
found  to  the  effect  that  complete  l^al  ownership  passes  to  the 
assignee  of  a  l^al  chose  in  action  "  must  be  regarded  as  tmfor- 

»  Caraua  0.  Boxley,  203  Fed.  673,  ■>  This  Kerns  the  establiehed  mode 
122  C.  C.  A.  69;  Glemt  v.  Bi^ey,  5  of  expreasioii  in  England.  In  Fitsroy 
Mackey(D.C.),233;Bave8P.ChicaBD,  n.  Cave,  U906|  2  K.  B.  364,  the  court 
etc.,  R.  Co.,  200  III.  App.  380;  Leach  mid:  "Henceforth  in  all  courta,  a  debt 
V.  Greene,  116  Maaa.  534;  Beokwith  d.  must  be  regarded  as  a  piece  of  prop- 
Union  Bank,  9  N.  Y.  211;  Myers  r.  erty  capable  of  l^al  asaignnient  in  the 
Davis,  22  N.  Y.  489;  Puller  f.  Stei^ti,  budb  sense  as  a  bale  of  goods."  See 
27  Oh.  St.  366,  368,  22  Am.  Sep.  312;  also  Hambleton  r.  Brawn,  [1917]  2 
Bentlejr  ".  Standard  Fire  Ins.  Co.,  40  E.  B.  93.  Before  1889  in  En^and  a 
W.  Va.  729,  23  S.  E.  684;  Watkins  d.  buyer  in  possession  of  a  bale  of  goods 
Angotti,  66  W.  Va.  193,  63  S.  E.  969.  not  having  acquired  title  could  trans- 

**  Richardson  c  New  York  Central  fer  none  even  to  an  innocent  purchaser; 

R.  Co.,  96  Mass.  86,  92.     See  also  nor  could  a  seller  left  in  pDoession 

Joaq>Ii  Dixon  Co.  v.  Paul,  167  Fed.  after  he  had  tranaferred  title.     By 

784,  93  C.  C.  A.  204;  American  Litho-  statute  pased  in  that  year  both  these 

gn^c  Co.  V.  Ziegler,  216  Mass.  287,  rules  were  changed.    WiUiaton,  Sake, 

103  N.  E.  D09;  Tul^  f.  Herrin,  44  {  319.    Is  the  right  of  the  assignee  of  a 

Mist.  626;  Lodge  v.  Phelps,  1  John,  chose  in  action  like  that  of  the  owner 

Cee.    139;    Northwestern    Mut.    Life  of  a  bale  of  gooda  in  1SS8  or  in  1890? 

Ins.  Co.  V.  Adams,  166  Wis.  335,  144  or  doee  a  atatute  which  in  t«rmB  appJies 

N.  W.  1108,  62  L.  R.  A.  (N.  S.)  276.  to  the  rights  of  the  owner  of  tangible 
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tunate  if  not  erroneoua,  unless  clearly  required  1^  tbe  tcnns  of 
a  particular  local  statute. 

§  446a.  Distinction  between  l^al  and  equitid>Ie  ti^ta. 

Ab  will  appear  from  the  following  section  important  conse- 
quences follow  from  the  answer  given  to  the  question  whether 
tjie  assignee's  right  is  legal  or  equitable.  If  the  matter  is  looked 
at  from  a  historical  point  of  view  it  is  obvious  that  the  pro- 
tection of  the  assignee's  right  has  been  largely  due  to  courts 
of  equity.*"  But,  long  before  an  assignee  was  allowed  by 
statute  to  sue  at  law  in  his  own  name,  courts  of  law  had  adopted 
and  applied  the  doctrines  originated  by  courts  of  equity  in 
regard  to  assignments;  and  though  the  assignee  was  compelled 
to  use  his  assignor's  name,  his  rights  were  generally  enforceable, 
except  in  tiie  case  of  partial  assignments,  in  courts  of  law:  In 
one  sense,  therefore,  the  asdgnee  has  a  legal  right;  that  is,  he 
has  a  right  enforceable  in  courts  of  law.  But  the  term  equitable 
right  is  used  to  indicate  not  amply  the  court  in  which  a  ri^t 
is  enforced  but  also  the  inherent  nature  of  a  ri^t.  It  is  un- 
fortunate that  legal  tenninol(%y  has  not  found  separate  words 
for  these  two  ideas,  but  it  is  even  more  important  to  determine 
whether  a  right  is  equitable  in  the  second  sense  than  to  deter- 
mine in  what  court  it  is  enforceable."    The  fundamental 


property  impliedly  affect  intangible 
property  alaoT  It  is  unfratunate  that 
lite  idea  expieeeed  in  Walker  v.  Brad- 
ford Old  Bank,  12  Q.  B.  D.  611,  filS, 
should  not  rather  prevail,  "section  26, 
sube.  6  of  the  JutUcature  Act  <d  1873, 
doea  not  in  my  view,  give  any  new 
rtghte,  but  only  aSorda  a  new  mode  of 
enfortsng  old  ri^ta."  See  alao  Ctoee 
r.  Independent  Qravel  Co.,  166  Ho. 
App.  411,  138  S.  W.  81. 

"Seeaupro,  jj  409,  410. 

"The  word  "equitable,"  haa  the 
following  meanings  in  ram«nt  legal 
use. 

1.  Exoluaivdy  <nforeeaUe  in  oourta 
of  chaooeiy; 

2.  Enforoeable  in  oourta  rf  ohaUMty, 
thou^  not  exdumve^i 

3.  Oiiginally  anforoeaUe  in  oourta  of 


ehaneery  though  no  longer  so,  bu^ 
retaining  <diaract«risti«  wfaich  dis-  - 
tinguiahed  the  ri^t  in  question  when 
enforced  in  chanoery; 

4.  Having  chaisotenBtics  at  ri^ts 
enforced  by  courts  of  chancny,  thou^ 
nntjier  now  nor  at  any  other  time  on-^ 
forced  in  auoh  oourta; 

6.  Tmi  or  just. 

It  is  in  the  third  aenae  that  the  rights 
of  onasaigaeeareequitaUe.  lliaeiaa 
correqmnding  ambiguity'  in  the  an- 
tithesis to  "equitable."  "nie  antitbeaia 
to  the  fifth  meaning  given  above  ia 
"inequitable,"  but  the  antitbeu  in 
each  of  tfaeottier  canon  can  be  itothing 
but  "le^,"  which  has,  moreover,  still 
another  meaning  as  opcumad  to  "ille- 
ffi."    Bee  furtha,  SI  Hanr.  L.  Sev. 
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characteristic  of  an  equitable  obligation  in  tiie  latter  sense  is 
that  it  binds  primarily  a  particular  person,  and  binds  others 
only  when  'tiieir  relation  to  that  person  is  such  that  in  con- 
science they  should  be  subject  to  his  duties.  The  Court  of 
Chancery  has  been  Ihe  tribunal  where  such  duties  have  ordi- 
narily been  enforced.  But  even  in  jurisdictions  where  the  dis- 
tinction between  legal  and  equitable  courts  is  still  preserved, 
courts  of  law  to-day  enforce  a  great  variety  of  such  rights  and 
duties  without  thereby  changing  their  essential  characteristics. 

Though  legal  ownership  is  conceived  fundamentally  as  a 
right  good  against  all  the  world,  actual  instances  of  such  owner- 
ship are  often  much  more  narrowly  limited.  The  owner  of  a 
chattel  which  has  been  stolen  from  him  is  likely  to  find  his  right 
against  the  world  considerably  qualified  if  the  thief  is  in  a  place 
where  the  principles  of  market  overt  prevail.  In  the  law  of 
sales  of  chattek,  the  legal  title  passes  to  the  buyer,  wiUiout 
transfer  of  possession,  if  the  parties  so  intend;  yet  in  many 
jurisdictions  the  seller  in  possession  can  destroy  the  buyer's 
right  by  a  resale,  and  even  the  seUer's  attaching  creditors  are 
often  allowed  a  right  superior  to  that  of  the  buyer.  On  the 
other  hand,  where  statutory  provision  is  made  for  giving! 
efi'ective  public  notice  of  an  equitable  right,  the  equitable! 
owner  may  acquire  rights  good  against  the  world.  The  record- 
ing system  thus  enables  one  who  has  an  equitable  easement  or 
other  equitable  right  in  real  estate,  based  on  contract,  to  pro- 
tect himself  against  the  world.  It  follows  that  one  whose  title 
is  equitable  may  have  in  a  particular  case  much  more  compre- 
hensive ownership  than  another  person  who  has  a  l^^l  title. 
One  who  has  a  recorded  contract  for  the  transfer  of  Blackacre, 
especially  if  he  has  paid  the  price  and  the  time  for  conveyance 
has  ccHne,  has  more  comprehensive  rights  than  the  grantee 
under  an  unrecorded  deed  of  Whiteacre  who  has  not  paid  the 
price  and  whose  estate  is  subject  to  a  vendor's  lien.  Yet  ihe 
former  has  an  equitable  and  the  latter  a  legal  title. 

Doubtless  the  reasons  which  have  led  to  limitations  of  legal 
ownership  have  often  been  fundamentally  the  same  as  those 
controlling  the  habitual  limitations  of  equitable  ownership. 
In  the  case  su^sested  above  of  a  purchaser  of  a  chattel  without 
delivery,  the  reason  why  a  purchaser  in  good  faith  from  the 
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seller  in  posaeasion  has  been  protected  by  courts  of  law,  is  the 
same  reason  which  has  led  equity  habitually  to  protect  pur- 
chasers for  value.  The  limitations  set  by  recording  statutes 
on  l^al  titles  have  a  similar  foundation.  Nevertheless,  the 
methods  by  which  such  results  are  obtained  at  law  and  in 
equity  are  fundamentally  different.  The  law  achieves  the 
result  by  imposing  limitations  on  a  title  which  would  otherwise 
be  absolute.  Equity  achieves  the  result  by  extending  to  otheis, 
BO  far  as  is  conscientious,  an  obligation  which  is  primarily 
personal  to  one.  It  may  be  conceded  that  even  this  distinction 
of  method  is  not  alwa3rs  observed,  and  that  instances  may  be 
found  where  equitable  ownership  is  treated  in  a  way  analogous 
to  legal  ownership,  but,  nevertheless,  the  fundamental  dis- 
tinction exists. 

Whether  in  a  theoretical  system  of  jurisprudence  it  is  worth 
while  to  have  two  roads  by  which  the  same  result  may  be 
achieved  is  rather  beside  the  point  in  England  and  America, 
for  the  two  systems  exist  and  the  roots  of  the  equitable  theory 
of  ownership  sink  too  deep  to  make  it  possible  to  tear  th^n  up, 
and  an  attempt  to  do  so  is  likely  to  cause  more  confusion  and 
incorrect  conclusions  than  advantages  in  a  body  of  law  which 
has  developed  for  centuries  with  the  double  syst^n. 

§  447.  Whe&er  the  assignee's  right  is  legal  or  equitable. 

The  right  of  an  assignee  of  a  chose  in  action  may  be  called 
equitable  in  this  sense  because  of  the  following  characteristics: 

1.  An  assignee  takes  subject  to  aU  existing  equities  in  favor 
of  the  debtor.^ 

2.  An  assignee  loses  the  benefit  of  his  assignment  if  the 
debtor  in  good  faith  acquires  a  defence  against  the  assignor 
even  after  the  date  of  the  assignment." 

3.  The  assignee  also  takes  subject  to  rights  of  set-off  exist- 
ing in  favor  of  the  debtor  at  the  time  of  the  assignment,  or 
acquired  by  the  debtor  prior  to  notice  of  the  assignment." 

4.  A  prior  assignment  though  for  value  is  subordinated  to  a 
subsequent  assignment  for  value  if  the  subsequent  as^gnee  in 

"  See  tupra,  i  432.  ••  See  nipm,  fi  432. 

*■  See  supra,  {  433. 
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good  faith  actually  collects  the  claim  or  makes  a  nova 
the  debtor." 

5.  In  most  jurisdictions  the  assignee  takes  subjei     i 
equitable  claim  against  the  asdgnor  existing  at  the  tin 
assignment  in  favor  of  a  third  person.*^ 

6.  A  prior  partial  assignee  (whose  claim  is  everywb 
to  be  merely  equitable)  "  is  protected  as  against  a  sul     i 
assignment  of  the  whole  claim  made  for  value  and 
faith.**    All  of  these  eharacteristicB  of  the  assignee's  r 
explicable  on  the  theory  that  his  right  is  equitable  in  its 
Most  of  tiiem  are  not  necessarily  inconsistent  with  t 
that  his  right  is  legal,  but  a  few  of  them  are  incondstent.    I 
transfer  of  chattel  property  it  is  often  held  that  a  sub    : 
purchaser  with  delivery  is  jffeferred  to  a  prior  pi;    : 
without  delivery;  and  yet  the  prior  pm-chaser  is  n   ; 
as  having  a  legal  right.    So  where  real  estate  is  co   i 
to  two  purchasers,  the  second  purchaser  prevails  if  '. 
records  his  deed,  and  yet  the  first  purchaser  had 
title.    In  these  cases  the  legal  title  of  the  first  purct  : 
made  defeasible  by  subsequent  events.    So  it  may  be  s 
right  of  a  prior  assignee  is  defeasible  by  a  subsequent    : 
ment  to  one  who  collects  the  claim,  or,  imder  the  EngUsh 
who  first  gives  notice  to  the  debtor.    If  this  w^^  the  tn 
to  look  at  the  matter,  however,  the  burden  of  proof  she  i 
upon  one  who  asserted  that  the  legal  title  of  the  assign  i 
been  defeated,  whereas  it  has  been  held  that  if  the  deb<  i 
paid  the  assignor,  after  the  assignment^  the  burden  is  up  ' 
assignee  to  show  that  the  debtor  had  notice  of  the  assig  i 
prior  to  the  payment.'*    It  may  also  be  regarded  as  con;  i 
with  a  legal  i^t  in  the  assignee  that  he  should  take  s  i 
to  equities  in  favor  of  the  assignor.    This  may  be  cons  < 
as  a  mere  definition  or  limitation  of  the  size  of  the  legal 
assigned;  though  confusion  is  likely  to  arise  from  this  mi 
of  r^arding  the  matter.   As  title  to  a  horse  obtained  by 
will  pass  free  of  the  defrauded  seller's  equity  if  sold  to  t. 

" See Mtpro,  {435.  "See  swpro,  S 436.  *" 

«8ee»upro,S438.'-  *•  Burritt  v.  TidmMsh,  I  HI 

*>  See  sujfra,  {{  442,  443.  £71;  Heermans  c  Ellsworth,  64. 
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fide  purcfaaaer  for  value  without  notice,  so  it  will  naturally 
seem  that  if  the  1^^  title  to  a  chose  in  action  passes  to  an 
assignee  that  the  assignee  oug^t  similarly  to  take  free  of  the 
debtor's  defence  of  fraud  or  from  any  other  equitable  defence.'^ 
However  this  may  be,  certainly  the  allowance  of  setniff 
against  the  assignee  of  claims  the  debtor  has  ag^nst  the  as- 
sigDOr,  especially  claims  acquired  subsequently  to  the  as^gn- 
ment,  and  the  enforoemoit  of  latent  equities  in  favor  of  third 
persons,  are  both  inconsistent  with  the  theory  of  a  legal  ri^t. 
The  only  explanation  of  the  debtor's  right  to  set  off  against 
the  assignee  a  totally  separate  claim  against  the  assignor  ia 
that  the  l^al  right  to  the  assigned  claim  is  still  in  the  assignor. 
In  a  system  of  law  where  the  smaller  of  two  mutual  debts 
cancels  the  other  fro  tatiio  **  it  would  not  be  necessary  to  deny 
the  assignee  legal  ownership  of  the  assigned  claim  in  order 
logically  to  reach  this  result;  but  in  the  common  law  a  cross- 
claim  is  not  payment  or  part  payment  of  the  orientd  claim," 
the  right  of  set-off  is  rather  in  the  nature  of  a  crosa-action. 


"  In  Stoddart  v.  Union  Trust,  Ltd., 
11012]  1  K.  B.  181,  the  aHHignee  of  a 
Bum  of  nxiney  u>  fall  due  under  a  con- 
tract for  the  sale  of  a  Dew^wper  nied 
b)  reoow  the  money.  The  defendant 
daimed  that  the  contract  was  induced 
by  fraud  of  the  awignor,  and  being 
unable  to  offer  to  rescind  the  contract, 
eet  up  a  counter-claim  against  the 
aaaignee  for  damagee;  the  court  hdd 
that  the  eounldnjaim  could  not  bo 
supported  because  the  aubject-matter 
of  it  was  not  auffid«itly  oonneoted 
with  the  original  contract;  but  Vau- 
^lan  Williams,  L.  J.,  at  page  180  said: 
"I  think  that  a  debtor  sued  by  the 
asNgnee  of  a  debt  might  set  up  the 
defence  that  the  contract  under  which 
the  debt  arose  ou^t  to  be  set  aside  and 
cancelled  on  the  ground  of  fraud,  but 
whether  that  oould  have  been  done  in 
the  {K«erait  case  is  immaterial,  foe  the 
drfendante  have  not  sought  to  do  that, 
fa-  the  reason  that  they  have  so  acted 
with  r^ard  to  the  subject-matta-,  the 
sale  of  fdiich  was  the  consideration  for 


the  debt,  that  therf  oould  not  repudiate 
the  contract."  Buckley,  L.  J.,  thou^ 
willing  to  assume  this  to  be  trua 
nevnthdess,  said  at  page  100,  "Notice 
of  the  assignment  was  given  to  the 
debtors.  As  from  that  moment  Price 
ceased  to  be,  and  Stoddart  bei»me  the 
owner  <A  that  debt  of  800  I,  if  there 
waa  such  a  debt."  lliae  is  at  least  an 
apparent  inconsistency  in  thia  latter 
statement,  and  in  the  statemrat  that 
rescission  would  be  p^mitted  on  ao- 
count  of  the  fraud  of  the  aaiignor.^^ 
the  English  Statute  giving  the  assignee 
a  right  of  action  in  his  own  name  did 
not  expressly  i»eaerve  the  right  tA  the 
debtor  to  set  up  equities  earisting 
against  the  awignor,  it  may  be  feared 
that  the  En^ish  Court  would  find  it 
difficult  so  to  hold,  in  view  <d  their 
broad  statementa  as  to  the  nature  of 
the  assignee's  ri^t. 

"  As  in  the  Civil  Iaw.    See  it^n, 
fiS59. 
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Gertunly  it  seems  imporaible  to  say,  that  it  is  a  I^al  limitation 
of  the  claim,  and  if  it  is  only  an  equity,  it  would  be  cut  off  by 
the  assignment  if  the  assignee  became  the  legal  owner  of  the 
claim.  So  in  the  case  of  latent  equities,  if  the  assignee  were 
really  the  legal  owner  of  the  assigned  claim,  he  could  not  be 
affected  by  an  equity  which  a  third  person  had  against  the 
assignor;  as  for  instance,  if  the  assignor  had  procured  the  claim 
by  fraud  from  a  third  party.  The  assignee  as  bona  fide  pvi- 
chaser  of  a  legal  title  would  prevail  over  the  prior  eqmty  of  the 
defrauded  original  owner.  However  opposed  this  result  may 
be  to  the  weight  of  authority  some  may  may  think  it  desirable. 
Indeed,  perhaps  the  chief  reason  (other  than  a  blind  revolt  at 
the  assertion  that  choses  in  action  are  not  transferable  when  in 
fact  they  are  transferred  every  day)  why  the  view  is  often  taken 
that  the  assignee  of  a  chose  in  action  acquires  legal  ownership 
is  because  thereby  so-called  latent  equities  against  the  cl^m 
would  be  cut  off,  and  it  is  thought  unfair  to  subject  the  as- 
signee to  equities  which  he  is  xmable  to  discover.  On  the  other 
hand,  it  is  to  be  observed  that  intangible  choses  in  action  are 
not  primarily  intended  for  merchandising,  as  chattels  aje.  The 
rule  in  regard  to  latent  equities  has  no  importance  not  only 
where  negotiable  paper  is  concerned,  but  where  choses  in  action 
having  tangible  form  like  policies  of  insurance,  savings  bank 
books,  or  non-negotiable  notes  are  in  question.  The  delivery  of 
the  document  will  cut  off  the  equity.  If,  therefore,  the  parties 
desire  to  put  an  obl^ation  in  a  merchantable  fonn  they  can 
(if  they  wish)  do  so,  and  can  do  so  without  making  the  obliga- 
tion negotiable.  For  such  property,  then,  as  an  intangible 
chose  in  action,  there  aeems  little  reason  to  prefer  the  assignee 
to  a  previously  defrauded  owner  of  the  claim.  Where  the  sale 
of  property  is  a  necessary  fimction  of  commercial  activity,  h 
is  socially  desirable  to  protect  the  new  purchaser  at  the  expense 
of  a  former  innocent  victim;  but  the  desirability  of  this  policy 
seems  limited  to  that  class  of  property. 

Finally,  it  is  also  inconsistent  with  the  view  that  the  as- 
signee of  a  chose  in  action  acquires  a  right  legal  in  its  nature  if 
his  assignment  though  subsequent  in  time  is  not  given  pre- 
cedence over  any  prior  assignment  which  was  confessedly 
merely  equitable.    Consequently,  if  the  asugnment  of  an  entire 


cl^m  creates  a  legal  right,  it  would  prevail  ovot  a  prior  partial 
assignment,  and  also  over  a  prior  total  aasigmnent  of  the  claim 
made  before  it  bad  arisen,  though  after  the  contract  out  of 
which  the  claim  arose  had  been  entered  into;  since  confessedly 
the  rights  of  both  a  partial  assignee,^  and  of  an  assignee  of  a 
future  right  *^  are  equitable.  In  neither  case  does  such  a  result 
seem  desirable  or  warranted  by  the  authorities.  Other  cases 
also  may  be  suppoaed  on  which  no  actual  authority  can  be 
found.  Suppose  that  the  second  of  two  asdgnees  for  value 
fii^t  receives'payment,  which  he  demands  and  takes  in  igno- 
rance of  the  rights  of  the  prior  assignee  who  had,  however,  pre- 
viously notified  the  debtor  of  his  rights,  the  latter  h&ag  for- 
getful or  fraudulent  in  making  payment.  If  the  rights  of  an 
assignee  are  equitable  the  second  assignee  can  keep  what  he 
has  obtained.  If,  however,  the  prior  assignee  has  a  legal  right, 
protected  against  all  the  world  by  notice  to  the  debtor,  the 
second  assignee  obtained  nothing  by  his  assignment,  and  re- 
ceived by  mistake  and  for  no  present  value,  money  due  to  an- 
other, which  he  mxist  surrender.  Suppose  again  that  a  parol 
assignment  without  consideration  is  made  and  notice  of  Uie 
assignment  given  to  the  debtor,  and  thereafter  a  release  without 
consideration  is  made  by  the  assignor  to  the  debtor.  If  the 
equitable  rule  that  an  assignment  without  consideration  is  not 
entitled  to  protection  prevails,  the  assignor  was  justified  in 
revoking  his  assignment,  in  effect,  by  giving  a  release.  If,  how- 
ever, assignment  and  notice  create  a  legal  right,  this  would  not 
be  true. 

It  seems,  therefore,  that  Uie  authorities  referred  to  in  a  pre- 
ceding section  holding  that  merely  procedural  changes  have 
been  effected  by  modem  statutes  are  sound  and  that  the 
assignee's  right  should  still  be  regarded  as  equitable  in  the 
sense  of  being  governed  and  defined  by  the  principles  originally 
established  by  courts  of  equity.  *' 

••  See  nipra,  H  442,  443.  822;  by  Frofeaaor  Cooke  in  29  id.  816, 

"  See  supra,  i  414.  30  id.  449;  and  by  Professor  George  L. 

"  See  further  artideB  by  the  present  Clark  in  Vol.  IS,  No.  17,  of  the  Univ.  of 

writer  in  30  Huv.  L.  Her.  91,  31  id.  Mo.  Bulletin. 
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§  448.  Purpose  and  history  of  statute  of  frauds. 

As  has  been  seen  '  a  contract  in  writing  was  classed  by  the 
common  law  with  parol  contracts  and  had  no  added  validity 
on  account  of  the  writing.  Writing  was  indeed  from  the  very 
nature  of  the  case,  necessary  to  formal  contracts,  but  was  not 
the  particular  formality  which  gave  force  to  the  contracts.  The 
importance  of  written  evidenoe  to  secure  defendants  against 
imfounded  and  fraudulent  cUims  became  early  obvious,  and 
in  the  reign  of  Charles  II.  the  well  known  Statute  of  Frauds  • 
was  enacted. 

Most  of  the  sections  of  this  statute  which  relate  to  the  ne- 
cessity of  written  memoranda  for  contracts  have  been  re-enacted 
in  the  United  States.  So  far  as  this  is  not  true  attention  will 
be  called  to  the  fact  in  connectian  with  specific  sections  of  the 
statute.  When  the  promisor  has  the  option  of  either  of  two  al- 
ternatives, one  within  and  one  without  the  statute,  his  promise 
is  wholly  unenforceable  because  it  is  said  the  enforceabiUty  of 
the  alternative  within  the  statute  would  operate  as  pressure 
upon  the  promisor  to  perform  the  other  alternative.*  This 
seems  clear  where  the  permissible  alternative  is  for  the  pay- 
ment of  liquidated  damages,  for  there  the  parties  intend  a 

'See  supra,  i  107.  WolfskiU  v.  Wdls,  154  Mo.  An>.  aCO, 

*  29  Car.  II,  C^>.  3.  134  S.  W.  fil;  Andrews  s.  Broughton, 

•  Quirk  e.  Bank  of  Commerce,  244  78  Mo.  App.  179;  Pattcaaon  o.  Cun- 
Fed.  682,  687,  167  C.  C.  A.  130;  ningham,  12  Me.  G06;  MatfM  t. 
Howard  v.  Brower.  37  Ohio  St.  403;  Scoles,  35  Ind.  1. 
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angle  primary  obligation  and  that  within  Uie  statute;*  but  not 
SO  clear  where  a  real  option  is  intended  to  be  given.*  The  rule 
seems  to  hold  good,  however,  even  in  the  latter  case.' 

§  449.  Scc^  of  fhe  English  statate. 

Hie  sections  of  the  Statute  of  Frauds  which  relate  to  the 
necesfflty  of  a  writing  are  Sections  I,  2,  3,  4,  7,  8,  9,  17.  A 
summaiy  of  these  sections  is  as  follows : 

Section  1.  Leases  and  estates  or  interests  in  lands  created 
by  parol  and  not  put  in  writing  and  signed  by  the  parties 
creating  them,  or  their  agent,  shall  have  the  effect  only  of 
estates  at  will. 

Section  2.  Except  leases  not  exceeding  the  term  of  three 
years  whereupon  the  rent  amounts  to  at  least  two-thirds  of 
the  full  value  of  the  thing  demised. 

Section  3.  No  leases,  estates  or  interests  in  land  not  being 
copyhold  or  held  imdo*  customary  tenure,  shall  be  assigned, 
granted  or  surrendered,  unless  by  deed  or  note  in  writing 
signed  by  the  party  so  assigning,  granting,  or  surrendering,  or 
his  agent. 

Section  4.  No  action  shall  be  brought  to  charge  any  exec- 
utor or  administrator  on  any  special  promise  to  answer  dam- 
ages out  of  his  own  estate;  (2),  or  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person;  (3),  or  to  charge  any  person 
upon  ai^  agreement  made  upon  consideration  of  marriage; 
(4),  or  upon  any  contract  or  sate  of  lands,  tenements,  or  heredit- 
aments, or  any  interest  in  them;  (5),  or  upon  any  agreement 
that  is  not  to  be  performed  within  one  year  of  the  making 
thereof;  (6),  unless  the  agreement  or  some  memorandmn  or 
note  thereof  shall  be  in  writing  and  signed  by  the  party  to  be 
charged,  or  by  some  person  thereunto  by  him  lawfully  author- 
ized. 

*See,  e.  g.,  Ooodrioh  e.  Niohots,  2      Can.  Law  Journal,  273,  and  26  Iaw 
Boot,  49B,  hcdding  the  entire  oontrsot      Quar.  Review,  194. 
unenforceable,  and  the  cootraiy  deoi-  ■  See  it^ro,  {  7St. 

■ion  of  Motner  ■>.  Campbell,  14  Ont.  L.  *See  cases  titpra,  n.  3.     Cf.  di». 

Bev.  03d,  which  ia  critidsed  in  46      opinion  in  Howard  p.  &ower,  37  Ohio 
St.  402. 
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Section  7.  All  declarations  of  trusts  or  lands  ^lall  be  proved 
by  some  writing  wgned  by  the  party  who  is  by  law  enabled  to 
declare  such  trust,  or  by  his  last  will  in  writing,  or  they  shall 
be  utterly  void. 

Section  8.  Provided  that  trusts  by  operation  of  law  shall 
have  the  same  effect  as  if  this  statute  had  not  been  made. 

Section  9.  All  grants  or  assignments  of  any  trusts  shall 
likewise  be  in  writing  signed  by  the  party  granting  or  assigning 
the  same,  or  by  such  last  will  or  devise,  or  else  shall  likewise 
be  utterly  void. 

Section  17.  No  contract  for  the  sale  of  any  goods,  warea, 
and  merchandises  for  the  price  of  £10  sterlii^  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bai%^n,  or  in  part  payment, 
or  that  some  note  or  memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized. 

Of  these  sections  only  section  four  and  section  seventeen  fall 
within  the  scope  of  this  book. 

§  4S0.  American  statutes. 

The  various  clauses  of  the  English  statute  are  generally 
reenacted  in  the  United  States,  and  sUf^t  changes  in  wording 
are  not  generally  treated  as  varying  the  meaning  of  a  pro- 
vision.' The  provision  relating  to  sales  of  goods  is  omitted  more 
frequently  from  the  statutes  of  American  States  than  any 
other.*  Besides  the  contracts  enumerated  in  the  Statute  of 
Frauds  a  writing  is  generally  requisite  for  the  enforceability 
of  a  new  promise  to  extend  the  Statute  of  Limitations,*  and  in 
some  States  is  requisite  for  contracts  to  revive  a  debt  barred 
by  bankruptcy  **  or  to  make  a  will  or  leave  a  l^^acy,  or  for  the 
authorization  of  agents  for  some  purposes,"  and  in  a  few  States 
an  agreement  for  the  conmiissions  of  real  estate  brokers  must 
be  written."    The  acceptance  of  a  bill  of  exchange  must  gen- 

'  But  see  infra,  U  S26,  026.  "  See  supra,  f  276. 

*Seei>i/hi,  S505.  "See  9  L.  R.  A.  (N.  S.)  9B3,  13 

*  See  supra,  {  164.  Ann.  CaB.  B77.     A  difference  in  the 

**  See  tupra,  f  1S8.  effect  oS  this  proTiaon  and  that  fi 
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erally  be  in  writing;  "  and  assigmnents  of  vessels,  patents  and 
copyri^ts,  wages  and  ocaslonally  other  kinds  of  contracts  are 
often  required  by  statute  to  be  in  writing  in  order  to  be  com- 
pletely elective. 


§  4S1.  Promises  by  an  executor  to  pay  damages  out  of  his 
own  estate. 

This  clause  has  been  construed  as  if  the  words  "  for  the  debt 
or  default  of  another  "  were  to  be  understood  at  the  end  of  the 
clause,  which  is  thus  in  effect  equivalent  to  the  next  clause  in 
the  statute,  so  far  as  concerns  executors  and  administrators. 
Accordingly  an  executor  or  administrator  who  for  a  consider- 
ation moving  to  himself  undertakes  as  an  original  obligor  to 
assume  and  discharge  a  debt  of  the  testator,  is  bound  without 
writing."  The  statute  also  is  construed  as  inapplicable  to 
contracts  made  by  an  executor  or  administrator  on  behalf  of 
the  estate,"  though  such  contracts,  as  has  been  seen,'*  impose 


most  olduaee  ci  Statutes  of  Frauds  is 
indicated  in  the  following  extract  from 
the  opinion  of  the  court  in  Paul  o. 
Graham,  193  Mich.  447, 160  N.  W.  618, 
617:  "It  has  been  the  rule  of  ttus  court 
to  pennit  recoveries  tot  services  ac- 
tually performed  under  contraota  void 
under  the  statute  of  frauds,  either  at 
the  contract  price  or  under  a  quantum 
meruit.  Fuller  v.  Rice,  52  Mich.  435, 
18  N.  W.  204;  Moore  i>.  Naaon,  48 
Mich.  300,  12  N.  W.  162;  Smith  v. 
Manufacturing  CC',  17S  Mich.  371, 
141  N.  W.  £63;  S^th  v.  Piano  Co.,  185 
Mich.  313,  151  N.  W.  1025.  If  this 
rule  is  to  be  made  applicable  to  this 
aection  of  the  Statute  of  PVauda,  it 
would  [mtcticalljr  nullify  the  effect  of 
the  statute.  Demands  for  ooounis- 
aioae  by  real  estate  brokere  are  not 
usually  made  or  pressed  until  the 
contract  ia  pnfomied.  This  being  ao,  a 
Kooveiy  could  be  bad,  in  nearly  every 
inetanoe,  either  at  the  contract  [nice 
or  under  the  quantum  meruit.  In 
Older  to  give  the  act  the  effect  which 
the  Legislature  evidently  intended  it 


should  have,  we  have  decided  to  hold 
that  no  recovery  can  be  had  under  this 
section  unless  the  agreement  therefor 
is  in  writing.  This  is  in  accord  with 
the  hdding  of  other  courts  which  have 
construed  similar  statutes.  Leimbacb 
V.  Regner,  70  N.  J.  L.  608,  57  AU. 
138;  Blair  n.  Austin,  71  Neb.  401,  98 
N.  W.  1040;  McCarthy  v.  Loupe,  62 
CaL  299." 

"See infra,  [1196. 

"  Bott  V.  Barr,  95  Ind.  243;  Blake  u. 
Robinson,  129  la.  196,  105  N.  W.  401; 
Gabbcrt  El.  Evans,  184  Mo.  Ak>.  283, 
2166  S.  W.  635;  Hall  v.  Richardson,  2 
Hun,  444,  aff'd  without  opinion  in  89 
N.  Y.  636;  Bellows  v.  Sowles,  57  Vt. 
164,  52  Am.  Rep.  118. 

»  Pratt  D.  Humphrey,  22  Conn.  317; 
Brown  V.  Quinton,  86  Kan.  658,  122 
Pac.  116;  Stebbins  i>.  Smith,  4  Pick.  97; 
Meade  v.  Bowles,  123  Mich.  696,  82 
N.  W.  658;  Hall  v.  Richardson,  22 
Hun,  444,  aS'd  wittuut  opinion  in 
89  N.  Y.  636;  FehUnger  v.  Wood,  134 
Pa.  517,  19  Atl.  748. 

<'  See  supra,  {  310. 
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a  personal  liability  on  the  executor  or  administrator.  It  mi^t 
seem  that  if  the  estate  was  without  assets  from  which  the 
executor  or  administrator  could  reimburse  himself,  such  a  con- 
tact was  within  the  words  of  the  statute,"  but  there  is  clearly 
no  suretyship  for  the  estate  even  in  such  a  case,  since  the  execu- 
tor or  administrator  is  the  primary  or  only  debtor.''  Still  more 
clearly  a  promise  to  pay  from  the  assets  of  the  estate  cannot 
be  within  the  statute." 

§  4(12.  Purpose  of  the  second  clause  of  section  1  of  the  statute. 
It  is  of  assistance  in  the  construction  of  the  next  provision 
of  the  statute  to  have  in  mind  the  probable  purpose  of  the 
lepshiture  in  providing  that  promises  to  answer  for  the  debt 
of  anotiier  must  be  in  writing.  Why  should  sudi  promises, 
more  than  others,  be  subject  to  that  requirement?  Doubtless 
because  the  promisor  has  received  no  benefit  from  the  trans- 
action. This  circumstance  may  make  perjury  more  Ukdy, 
becaiise  while  in  the  case  of  one  who  has  received  something 
the  circunastances  themselves  which  are  capable  of  proof  show 
probable  liabiUty,  in  the  case  of  a  guaranty  nothing  but  the 
promise  is  of  evidentiary  value.  Moreover,  as  the  lack  of  any 
benefit  received  by  the  guarantor  increases  the  hardship  of 
his  being  called  upon  to  pay,  it  also  increases  the  importance 
of  being  very  sure  that  he  is  justly  charged.  If  these  are  the 
reasons  for  this  clause  of  the  statute  it  is  not  a  mere  techni- 
cality to  require  as  the  fundamental  element  in  a  valid  oral 
promise  to  discharge  another's  liability  the  receipt  by  the 
promisor  of  a  fuid  pro  quo,  or  beneficial  consideration;  and 
whatever  conflict  there  may  be  in  the  decisions,  |C  is  at  least 
true  that  without  consideration  of  this  kind,  such  a  promise 
is  unenforceable.  The  Supreme  Court  of  the  United  States 
has  said  in  a  leading  case; " 

"See  PiBtt  V.  Humphrey,  22  Conn.  McEntea  (N.  J.),  51  Atl.  279;  W«I« 

317.  p.  Stout,  115  H.  Y.  638,  21  N.  K 

"  Aa  to  the  neoeaait}'  of  the  estate  1027. 

b^ing  liable  as  a  priudpal  debtor  in  "  Hannan    v.    Dreckmao,    182    Dl. 

ordo'  to  bring  the  executor's  promise  App.  146,  and  see  further  as  to  this 

within   the   statute,    eee  cases   cited  section  of  the  statute,  Ann.  Cas.  1913, 

supra,  n.  13  and  also  DiUaby  v.  Wilcox,  c.  396n. 

60  Conn.  71,  22  Atl.  491,  13  L.  R.  A.  '•  Davis  v.  Patrick,  141  D.  S.  479, 
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"The  purpose  of  this  provision  was  not  to  effectuate,  but  to 
prevent,  wrong.  It  does  not  apply  to  promi^s  in  respect  to 
debts  created  at  the  instance  and  for  the  benefit  of  the  promisor, 
but  only  to  those  by  which  the  debt  of  one  party  is  sought  to 
be  charged  upon  and  collected  fnmajnother.  Tlie  reason  of 
the  statute  is  obvious,  for  in  the  one  case  if  there  be  any  conflict 
between  the  parties  as  to  the  exact  terms  of  the  promise,  the 
courts  can  see  that  justice  is  done  by  charing  against  the 
promisor  the  reasonable  value  of  that  in  respect  to  which  the 
promise  was  made,  while  in  the  other  case,  and  when  a  third 
party  is  the  real  debtor,  and  the  party  alone  receiving  benefit, 
it  is  impossible  to  solve  the  conflict  of  memoiy  or  testimony  in 
any  manner  certain  to  accomplish  justice.  There  is  also  a 
temptation  for  a  promisee,  in  a  case  where  the  real  debtor  has 
proved  insolvent  or  unable  to  pay,  to  enlarge  the  scope  of  the 
promise  or  to  torture  mere  words  of  encouragement  and  con- 
fidence into  an  absolute  promise;  and  it  is  so  obviously  just 
that  a  promisor  receiving  no  benefits  should  be  bound  only  by 
the  exact  terms  of  his  promise,  that  this  statute  requiring  a 
memorandum  in  writing  was  enacted.  Therefore,  whenever 
the  allied  promisor  is  an  absolute  stranger  to  the  transaction, 
and  without  interest  in  it,  courts  strictly  uphold  the  obliga- 
tions of  this  statute.  But  cases  sometimes  arise  in  which, 
thou^  a  third  party  is  original  obligor,  the  primary  debtor, 
the  promisor,  has  a  personal,  immediate  and  pecuniary  interest 
in  the  transaction,  and  is  therefore  himself  a  party  to  be  bene- 
fitted by  the  performance  of  the  promisee.  In  such  cases  the 
reason  which  underlies  and  which  prompted  this  statutory 
provision  fails,  and  the  courts  will  give  effect  to  the  promise." 

§  463.  Guaranties  of  all  kinds  of  obligatioiis  included  in  the 
statute. 
Under  the  words  in  the  second  clause  of  Section  4,  "debt,  de- 
fault, or  miscarriages  "  are  included,  all  forms  of  liability.  A  spe- 
cial promise  to  answer  for  the  obligation  of  another  in  tort^^ 

"Kirkhom  v.  M&rter,  2  B.  ft  Aid.  Harahaw,  63   N,   C.   198;   Hamm  t>. 

613;  Turaer  o.  Hubbell,  2  Day,  457,  McAfee,  5  Allen  (N.  Brunawink),  386. 

2  Aju.  Dec.  116;  Baker  v.  MorrU,  33  See  also  RichardBon  v.  Crandall,  48 

Ean.  £80,  fi82,  7  Pac.  267;  Comba  s.  N.  Y.  348;  and  infra,  {  482.    A  dictum 
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or  for  the  violation  of  a  statutory  duty,"  or  for  a  eon- 
tractual  obligation  other  than  a  money  debt  is  within  the 
statute.*'  Therefore  an  oral  warranty  of  titde  of  goods  Bold  by 
another  may  be  within  the  statute  as  a  promise  to  answer  for 
the  express  or  impUed  obligation  of  the  seller  to  warrant  his 
title.'*  Whether  in  any  particular  case  such  a  warranty  is 
collateral  depends  upon  the  question  whether  sole  credit  in  the 
matter  was  given  the  promisor.'*  The  word  "miscarriage" 
in  the  statute  has  been  given  the  widest  meanii^.  It  was  said 
by  Abbott,  C.  J.,'*  that  the  word  compr^ended  "that  species 
of  wrongful  act  the  consequences  for  which  the  law  would  make 
the  party  civilly  responsible."  The  word  "default,"  if  given 
a  natural  meaning,  implies  not  simply  that  there  was  a  pri- 
maiy  obUgation,  but  that  default  had  been  made  in  performing 
it  or  was  to  be  made,  as  a  condition  precedent  to  the  perform- 
ance of  the  special  promise.  The  word  "debt,"  however,  seems 
to  involve  no  such  impUcation. 

The  courts  have  not  graierally  soi^^ht  to  attach  special 
meanings  to  these  several  words,  but  have  rather  assumed, 
probably  correctly,  tiiat  several  words  of  somewhat  similar 
meaning  were  inserted  in  the  statute  with  the  purpose  of  covo- 
ing  all  kinds  of  obligations. 

§  464.  No  promise  Is  within  tixt  statute  unless  tiiere  Is  an- 
other obligation. 

It  is  essential  that  a  primary  obligation  of  some  kind  shall 
be  incurred  in  order  to  bring  the  case  within  the  statute.  There- 
fore a  promise  to  be  answerable  for  the  debt  or  default  of  one 
who  is  not  responsible,  either  because  he  never  has  entered  into 

to  the  oontraiy  im  Buokmyr  v.  Damall  (promise   to   fumiah   $450   worth   of 

(a.  c.  Birkmyr  it.  DorDell),  2  Ld.  Ray.  lirery  stable  service  due  from  anotli^)- 

1086,  B.  c.  3  Salk.  IS,  0  Mod.  248,  "Stratton  v.   Hill,   134  Man.  27; 

Holt,  606,  must  be  wgarded  as  in-  /nwToBer,  46  Mich.  299,9  N.  W.  424. 

accurate.  "  This  was  held  to  be  the  case  and 

"  Redhead  v.  Cator,  1  Stark.  14.  the  promiBe  not  within  the  statute  in 

"  Clay  V.  WaJton,  0  Cal.  328  (a  Sohell  v.  Stephens,  50  Mo.  375;  Firn- 

promise  to  become  responsible  for  all  ham  v.  Chapman,  61  Vt.  395,  18  Atl. 

brick  furnished   "and  whatever  con-  152. 

tract  or  agreement"  ahould  be  made);  "  Kirkham  v.  Martw,  2  B.  A  Aid. 

Kniaely  t>.  Brown,  95  HI.  App.  516  613. 
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an  obligation  in  fact,**  or  because  he  is  incompetent  to  bind 
himself  l^ally,  as  where  an  agent  gives  an  oral  personal  guar- 
antee of  an  uUra  vires  contract  of  his  principal,'^  or  a  promisor 


■■  Meaae  v.  Wagner,  1  McCord,  39S. 
In  this  case  the  defend&nt  on  buying 
goods  from  the  plaintiff  for  the  funeral 
of  a  friend  (Mis.  Bradley)  laid; 
"Charge  them  to  tht  estate  of  Dr. 
Bndley,  and  as  soon  as  his  nephew 
oooKs  to  town  he  will  pay  for  them,  or 
I  will."  The  nephew  reused  to  pay 
and  was  not  the  executor  or  adminis- 
trator of  the  estate.  The  ddondant 
was  held  liable,  the  court  saying:  "had 
the  defendant  undertaken  for  the 
estate  or  legal  repreaoitative  of  Mrs. 
Bradley,  who  was  legally  bound  to 
pay  pte  expenses  of  her  funeral,  it 
would  have  been  a  different  question." 
Ii^-^Read  t>.  Nash,  1  Wilson,  305,  the 
f^ntiff'a  testator  brouf^t  an  acton 
/'  for  assault  against  J,  and  the  defendant 
being  present  promised  the  testator  if 
he  would  not  proceed  to  trial,  to  pay 
him  £50  and  coats;  whereupon  the 
testator  withdrew  his  record.  The 
promise  was  held  not  within  the 
statute  because  it  did  not  appear  that 
there  was  liabihty  on  the  part  of  J,  for 
if  he  had  proceeded  to  trial  he  might 
have  obtained  a  verdict.  In  Mount- 
st«f>hen  V.  lAkeman,  L.  R.  7  H.  L.  17, 
affirming  L.  R.  7  Q-  B.  196,  tiie  de- 
fendant had  requested  the  plaintiff  to 
do  certain  work  upon  a  sewer  of  which 
a  Board  of  Health  bad  charge.  A 
question  was  raised  by  the  plaintiff 
whether  the  Board  would  authorize 
the  work  or  become  responsible  for  ite 
payment,  and  the  defendant  then  said: 
"go  on  and  do  the  work  and  I  will  see 
you  paid."  The  Board  repudiated  any 
obligation  and  in  fact  was  not  liable. 
The  court  held  that  the  jury  was 
inirTaDted  in  finding  the  defendant  had 
entered  into  a  personal  and  primary 
contract  to  pay  for  the  work ;  and  Lord 
Selbome  said:  "There  are  some  ob- 
servations   in    the    opinions    of    the 


learned  judges  in  the  Court  of  Queen's 
Bench  which  certainly  do  look  at  first 
sight  as  ]f  some  of  those  learned  judges 
thought  that  there  might  be  a  valid 
contract  of  suretyship,  or  a  seoondory 
Itabili^  upon  the  principle  of  a  guar- 
anty for  the  debt  of  some  one  else,  to 
which  the  law  relative  to  that  descrip- 
tion of  conti'octs  would  apply,  although 
there  might  be  in  truth  no  principal 
debtor.  If  that  was  the  view  of  the 
learned  judges,  with  all  respect  to 
them,  I  must  confess  myself  unable  to 
fcdlow  it.  llkere  can  be  no  suretyship 
unless  there  be  a  principal  debtor,  who 
of  course  may  be  constituted  in  the 
oourse  of  the  transaction  by  matters 
ex  po&l  fado,  and  need  not  be  so  at  the 
time,  but  until  th^«  is  a  principal 
debtor  there  can  be  no  suretyship.  Nor 
can  a  man  guarant«e  anybody  dae'a 
debt  unless  there  is  a  debt  of  some 
other  pcsBoa  to  be  guaranteed."  See 
also  Ledlow  v.  Beeton,  36  Ala.  596; 
Ingraham  f.  Strong,  41  111.  App.  46; 
Reeseter  v.  Waterman,  151  lU.  169, 
176,  37  N.  E.  875;  Downey  »■  Hinch- 
man,  25  Ind.  453;  Jepherson  p.  Hunt,  2 
Allen,  417;  Sampson  ■>.  Swift,  11  Vt.  315; 
Walker  e.  Norton,  29  Vt.  226;  Brown 
p.  Gillies,  26  Oom.  L.  R.  438,  aff'd  in 
Gillies  V.  Brown,  63  Can.  8.  C.  557. 

"  Voria  V.  Star  City  Building  Assoc, 
20  Ind.  App.  B30,  50  N.  £.  779.  See 
also  Drake  v.  Flewellm,  33  Ala.  106; 
Kilbride  v.  Moss,  113  Cal.  432,  45 
Pac.  812.  But  see  Hooker  c.  Russell, 
67  Wis.  257,  30  N.  W.  358,  an  action 
on  an  orsl  promise  made  by  the  de- 
fendant, an  officer  of  a  village,  to  pay 
for  the  services  rendered  to  the  village 
if  it  failed  to,  do  so  where  the  court  re- 
fused to  decide  as  unnecessary  the 
quesUon  whether  the  village  was 
under  a  liability;  but  held  that  the 
debtor  was  not  liable. 
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guanmtees  performance  of  an  agreement  made  by  a  married 
woman  mider  common-law  disability,"  is  not  within  the 
statute.  The  same  has  been  held  of  guarantee  that  an  infant 
should  pay  debts  incurred  by  him."  But  now  that  it  is  gen- 
erally recognized  ••  that  an  infant's  contracts  are  not  void  but 
only  voidable,  the  correct  view  seems  to  be  that  a  guaranty 
of  an  infant's  obligation  is  within  the  statute."  So,  the  statute 
is  inapplicable,  "where  the  effect  of  the  new  promise  is  to  ex- 
tinguish the  liability  of  the  ori^nal  party  before  the  obligation 
of  the  new  promise  attaches,  as  in  the  case  of  a  promise  to 
pay  the  debt  if  the  promisee  will  discharge  the  primary  debtor 
from  a  capiat  ad  respondendum.  In  such  event  the  discharge 
from  the  writ  by  operation  of  law,  destroys  the  deMi  so  that 
there  is  nothing  to  which  the  new  assumption  can  'stand  as 
collateral.  In  cases  of  this  class  it  has  been  repeated^  jledded 
that  the  statute  did  not  apply."  "    It  aeems  inn 

men*,  eto.,  Nat.  Bank,  88  Tex.  S 
S.  W.  2SS,  83  L.  R.  A.  309,  aod,^ 
prindF^,  the  pnMjtioJ  worthlemtM? 
of  the  creditor'a  remedy  on  the  primary' 
obligaticMi,  whotber  because  the  prin- 
dpftl  debtor  has  no  funds,  or  ia  outride 
the  juriadiotion,  or  boowiM  of  any- 
other  reason  the  claim  cannot  be 
ooUected,  aeema  inunateml  ao  long  aa 
there  is  what  the  law  recopiiaea  oa  a 
primary  oUigatton.  To  this  effect  ia 
Browne  on  the  Statute  of  Frauda  (4th 
and  5th  Eds.),  {  1G6.  The  contrary 
view  would  involve  a  curioua  difficult 
if  the  infant  should  ratify  hie  nhlipi- 
tion.  Surdy  then,  on  any  view,  the 
guarantor's  promise  would  be  to 
answa-  for  the  debt  of  another,  oitd  if 
the  nktifieation  takes  effect  by  irlation, 
his  {Homise  would  have  to  be  treated 
OS  within  the  statute  from  the  outset. 
Yet  the  infant  by  his  ratifioatioa  oould 
hardly  be  allowed  to  affect  the  ri^ts 
of  third  persons. 

*■  Cowenhoven  p.  Onrell,  36  N.  J. 
L.  323,  327,  dtii«:  Goodman  o.  Cfaoa^ 
1  B.  &  Aid.  297;  Eltigraald  d.  DrMrfer, 
7  C.  B.  (N.  8.)  374;  Kdaey  p.  Uibb^ 
13  Ohio  St.,  340;  Butcher  e.  Steuort, 


N  King  p.  Summitt,  73  Ind.  312,  315, 
38  Am.  Rep.  14fi.  But  see  Moggs  v. 
Ames,  4  Kng.  470.  If  the  monied 
woman  had  a  separate  estate  which 
equity  would  charge  for  payments  of 
the  debt,  a  promise  by  another  to 
guorsntee  paymoit  is  within  the 
statute.  Comient  v.  Goldsmith,  6 
Go.  14.  See  also  fie  Hoyle,  11803]  1 
Ch.  84,  99. 

■*  Harris  v.  Huntboch,  1  Burr.  373; 
King  «.  Summitt,  73  Ind.  312,  315,  38 
Am.  Rep.  145;  Roche  v.  ChapHn,  1 
Bad.  (8.  C.}  419. 

••  See  nipra,  1 220. 

•■This  wss  so  held  in  Dexter  d. 
Blonchard,  11  Allen,  365.  The  Moa- 
aaahusetta  cose  has  been  criticised  by 
teott  writers,  Browne  on  Statute  of 
Frauds  (3d  ed.),  (IM  (the  learned 
author  retracted  his  criticism  in  the 
4th  Ed.);  1  Brandt  on  Suretyship 
(3d  Ed.),  I  ae,  n.  73,  on  the  ground 
that  the  infant's  obligation  is  voidable 
and  therefwe  gives  no  real  remedy 
to  the  creditor.  But  the  Massachu- 
setts case  is  supported  by  other  cases. 
Baldwin  ».  Hiers,  73  Ga.  739;  Soott  v. 
&7an,  73  N.  C.  fiS2;  Brown  t>.  Far- 
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such  a  case  wheth^  the  pitmiisor  ei^aged  absolutely  to  pay 
or  promised  to  pay  if  the  primary  debt<n-  failed  to  do  so. 
Tlioi^,  as  has  been  uud,  no  question  of  the  Statute  of  Frauds 
can  arifae  where  a  promiae  is  made  by  one  who  purports  to 
make  himself  a  surety  if  there  is  no  primary  obligation,  yet 
in  such  a  case  for  another  reascm  the  creditor  may  find  him- 
self unable  to  enforce  a  conlTact  agunst  the  promisor.  In  a 
leading  Ei^lish  case  "  Willes,  J.,  said;  "The  leading  case  upon 
tiie  application  of  the  Statute  of  Frauds  has  generally  been 
conadered  to  be  Birkmyr  v.  Darnell,'^  "and  in  the  note  to 
Mr.  Evans's  edition  of  Salkeld's  Reports  it  is  stated,  fiiat, '  &om 
all  the  authorities  it  appears,  conformably  to  the  doctrine  in 
this  case,  that  if  the  person  for  whose  use  the  goods  are  fur- 
nished is  liable  at  all,  any  other  person's  promise  is  void,  ex- 
cept in  writing.'  I  think  that  may  be  well  modified; '  Or  if  his 
liijtiility  is  made  the  foundation  of  a  contract  between  the  plain- 
tiff and  the  defendant,  and  that  liability  fails,  the  promise  is 
^  void ;'  so  as  to  include  the  case  which  I  put  to  Mr.  Charles  of 

j^^  peiBons  wToi^y  supposing  that  a  third  person  was  liable,  and 

miaij  entering  into  a  contract  on  that  supposition.  If,  in  such  a 
e  priD-  case,  it  turned  out  that  the  third  person  was  not  liable  at  all, 
"J"**  the  contract  would  fail,  because  there  would  be  a  failure  of 
^  I,,  that  which  the  parties  intentionally  made  the  foundation  of 

x«M  the  contract.    The  lex  contractus  itself  would  make  an  end  of 

"**         tiie  claim,  and  not  the  application  of  the  Statute  of  Frauds, 
whether  the  contract  was  in  writing  or  not,  and  whether  ogned 
.  or  not." 

cnltj  It  is  not,  however,  to  be  supposed  that  the  failure  of  liability 

*!*■         .  on  the  part  of  any  principal  debtor  necessarily  involves  the 
^  '  conclusion  that  the  promise  of  one  who  has  promised  to  be  re- 

a  if  \  sponsible  collat^^y  also  fails.  The  latter  may  have  made  his 
ia>.  ■  promise  to  pay  to  meet  precisely  the  contingency  that  perhaps 

'^  *  no  one  else  would  be  liable,  and  if  the  terms  of  the  promise  are 

^*  wide  enoi^  to  cover  the  situation  which  has  arisen,  evidoice 

ill  !  11  M.  ft  W.  867;  Meriden  firittannia  ■■  lAketnan  o.  Mountstephen,  L.  R. 

'  Co.  D.  Zinggen,  48  N.  Y.  247,  8  Am.      7  Q.  B.  196,  aTd,  tub  nom.  Moimt- 
J.  ■  R^.  649.    See  also  Mallory  t.  GiUett,      etei^Miii    e.    I^tlceman,    L.    R.    7   H, 

e,  !  21  N.  Y.  412,  ^4,  433;  Cooper  v.      L.  17. 

r,  :  Chamben,  4  E>ev.  L.  261,  26  Am.  Dec.  "  1    Salk.  27    (e.    a.   Buobnyr   ». 

s,  .  7ia  DwnaU,  2  Ld.  Bay.  1066). 

t,  I 
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of  mutual  mistake  would  need  to  be  clear  in  oider  to  excuse 
liability." 

§  465.  No  promise  which  differs  in  scope  from  tiut  of  ut- 
other  obligor  is  within  the  statute. 
In  order  to  be  within  the  terms  of  the  statute,  the  special 
promise  must  be  to  fulfil  all  or  part  of  the  obligation  of  the 
debtor."  Otherwise  it  will  not  be  wiliiin  the  statute,  even 
though  having  for  its  object  to  render  it  more  certain  that  the 
original  debt  will  be  paid.  Thus  a  promise  to  notify  the  cred- 
itor of  a  debt  owing  to  the  principal  debtor,  so  that  the  cred- 
itor mi^t  garnishee  it,  is  not  within  the  statute.*'  Nor  is  a 
promise  to  execute  a  bail  bond,**  or  to  redeliver  to  an  officer  on 
demand  property  of  a  third  person  which  had  been  attached,** 
or  to  guarantee  dividends  of  a  corporation  if  the  fsomisee 
will  subscribe  for  stock,**  or  to  pay  the  value  of  stock  given  by 
a  corporation  as  the  purchase  price  of  land,  if  the  corporation 
failed  to  jta^  dividends,**  or  l^t  a  debtor  of  the  promisee  is 
legally  liable,**  or  a  promise  to  induce  a  third  person  to  sign  a 
guaranty;**  and  where  property  is  actually  transferred  an 
agreement  by  the  transferror,  that  it  shall  be  applied  by  the 
transf^ee  in  payment  of  a  debt  due  the  latter  from  a  third 
person  may  be  oral.**  The  most  important  and  difficult  appli- 
cation of  the  principle  that  the  performance  for  which,  either 
absolutely  or  conditionally,  tbe  surety  is  bound  must  be  identical 
witb  that  for  which  the  jHincipal  is  bound  is  where  the  new 

"  Such  seem  to  have  been  the  facts  "  Marion  i>.  F&icou,  20  Conn.  486. 

in  Lakeman  e.  Mountatephen,  L.  R.  "  Moorehouse  t.  Grangle,  36  Ob.  St- 

7  H.  L.  17.    So  in  Kimb«U  o.  Newdl,  130,  38  Am.  Rep.  564;  Jephetmn  t>. 

7  HUI,  116,  a  covenant  by  which  the  Hunt,  2  Allen,  417. 

defendant  undertook  to  become  aurety  *'  Clement  n.  Rowe,  33  S.  Dak.  499, 

for  the  faithful  performance  of  B's  146  N.  W.  700. 

covenant  to  pay  rent,  made  the  de>  "E.  g.,  a  promise  by  the  seller  of 

fendant  liable  thou^   B'b   cOTOiaut  a  promisBoiy  note  that  the  maker  is 

was  void  on  account  of  covNture.  liable.    King  r.  Summitt,  73  Ind.  312, 

"  A  guaranty  of  part  of  a  ddjt  is  38  Am.  Rep.  145. 

within    the    statute.      Benn^hoff    v.  "  Bushel]  v.  Besvan,  1  Biog.  n.  e. 

Bobbins,    64    Mont.    66,    166    Pac.  103.     This  case  is  critieiaed  in  Gar- 

6S7.  ville  t>.  Crane,  S  HiU,  483,  485,  but 

"  Towne  v.  Graver,  ft  Pick.  30Q.  aeems  sound. 

■■  Jarmain    v.    Alger,    2    O.    A   P.  *<  Johnson  v.  Bank  of  Sun  Prairie,  166 

249.  Wia  603,  145  N.  W.  178. 
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proinisor  ^igages  to  make  a  payment  or  render  a  perform- 
ance (for  which  it  ie  supposed  that  another  person  perhaps  is, 
or  may  become,  liable)  whether  such  liability  exist  or  not. 

A  promise  by  B  that  unless  A  shall  pay  $100  the  promisor 
B  will  do  so,  is  not  in  terms  identical  in  meaning  with  a  prom- 
ise by  B  that  unless  A  shall  pay  whatever  he  owes  (or  what- 
ever he  owes  not  exceeding  one  hundred  dollars)  the  promisor, 
B,  will  do  so;  even  though  in  both  cases  A's  debt  is  $100; 
dnce  in  the  former  case  B  undertakes  to  pay  whether  A  is  liable 
or  not,  in  the  latter  he  promises  only  to  pay  if  A  ia  liable.  The 
latter  pronuse  is  clearly  a  guaranty  and  within  the  statute;  the 
former  may  not  be.  At  least  where  in  fact  A  is  not  liable,  the 
new  promisor  is  undertaJdng  an  obligation  of  his  own  which  has 
no  counterpart  in  any  previous  debt."  But  unless  the  scope 
of  the  statute  is  to  be  determined  by  the  merest  formality  of 
words,  it  should  be  equally  clear  that  if  the  purpose  of  a  new 


« In  Read  v.  Nash,  I  Wilson,  305, 
the  plaintiff's  testator  brought  an  ac- 
tion for  assault  ogaiost  J,  and  the  de- 
fendant being  present  promised  the 
testator,  if  he  would  not  i»ooeed  to 
trial,  to  pay  him  SOt  and  ooets;  where- 
upon the  testator  withdrew  his  record. 
The  pronuse  was  held  not  within  the 
statute  because  it  did  not  appear  that 
there  was  liability  on  the  part  of  i, 
for  if  he  had  proceeded  to  trial  he 
might  have  obtained  a  verdict.  Here  it 
will  be  noticed  that  the  sot^ie  of  the 
ddendant's  obligatitm  was  different, 
or  might  be  diff^-ent  from  that  of  the 
ori^nal  debtor,  and  this  possible  dif- 
ference must  have  been  present  to  the 
minda  of  the  partiee. 

In  Mountsephen  t>.  Lakeman,  L.  R. 
7  H.  L.  17,  affirming  L.  R.  7  Q.  B.  196, 
tbe  defendant  had  requested  the  plain- 
tiff to  do  cert^n  work  upon  a  sewer  of 
which  a  Board  of  Health  had  charge. 
A  question  was  raised  by  the  plain- 
tiff whether  the  Board  would  authorize 
the  work  or  beoome  responsible  for 
its  payment,  and  the  defendant  then 
said'  "go  on  and  do  the  work  and  I 
will  see  you  paid,"    The  Board  repu- 


diated any  obligation  and  in  fact  was 
not  Uable.  The  court  held  that  the 
jury  was  warranted  in  finding  the  de- 
fendant bad  entered  into  a  personal 
and  primary  contract  to  pay  f<v  the 
work.  Hne,  too,  it  will  be  noticed 
that  on  the  construction  of  the  court 
the  defendant  undertook  to  pay  the 
claimant's  olaim  whether  the  Board 
was  liable  or  not.  See  aba  Kimball  v. 
Newall,  7  Hill,  116.  In  SinkoviU  v. 
Applebaum,  56  N.  Y.  Misc.  527,  107 
N.  Y.  S.  122,  and  in  Cooper  &  Polak 
Works  t>.  Rosing,  85  N.  Y.  Misc.  409, 
147  N.  Y.  S.  241,  it  was  held  that  an 
oral  promise  by  one  who  owned  or  was 
interested  as  tenant  in  a  building,  to 
pay  a  sub-contractor  for  completing 
the  work  which  he  had  engaged  witii  a 
defaulting  general  contractor  to  do, 
was  binding.  Though  the  liability 
of  the  general  contractor  still  contin- 
ued, the  promise  of  the  owner  was  hdd 
original,  being  for  a  lieneficial  consid- 
eration and  to  pay  the  price  iirespeo- 
tive  of  the  contractor's  liability,  Cf. 
Griffin  e.  Cunningham,  183  Mass,  506, 
67  N.  E.  660;  Booretein  t  " " 
36  Nova  Scotia,  81. 
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promise  is  to  Assure  a  performance  which  is  Eupposed  by  the 
parties  to  be,  and  which  in  fact  is  identical  with  the  debt  of 
another  and  is  made  to  ensure  the  discharge  of  that  d^t,  Uie 
new  promise  is  none  the  less  within  the  statute  because  in 
terms  it  is  a  promise  to  pay  a  fixed  amount  which  it  is  suf^ioBed 
by  the  parties  tiiat  the  original  debtor  owes,  ch*  will  owe,  and 
which  he  in  fact  does  owe,  rath^  in  tenus  to  pay  whatevo' 
debt  the  principal  debtor  owes.*  The  most  troubles(Hne  que&' 
tion  is  the  intomediate  one  where  the  promise  is  in  terms,  or 
by  proper  construction,  to  pay  a  certain  sum  whether  A  owes 
it  or  not  and,  in  fact,  the  parties  have  distinctly  in  mind  the 
possibility  that  A  may  not  be  liable,  but  A  doee  owe  the  sum 
promised." 

§  466.  Whether  a  new  promise  to  pay,  IrrespectiTe  of  the 
liability  of  any  origlmd  debtor  is  within  the  statate. 
It  may  seem  that  a  new  promise  to  pay,  at  all  events,  a 
c«i»in  amount  or  a  certain  claim  whetiier  another  person  is 
liable  for  it  or  not,  is  a  promise  of  such  different  scope  from  the 
orii^nal  obligation  as  not  to  fall  within  the  statute.  But  since 
a  promise  to  pay  a  debt  on  a  certain  contingeni^  is  within  the 
statute,^  such  a  promise  as  the  one  in  question  eeemB  also  ob- 
noxious to  it,  if  in  fact  another  person  was  liable  for  the  debt. 
It  is  assumed  that  payment  by  the  new  promisor  will  operate 
as  a  discharge  of  this  liability  of  the  old  obligor,  and  that  in  no 
event  can  the  creditor  have  actual  satisfaction  both  from  the 
new  promisor  and  from  the  old  obligor.  On  this  assumption 
the  new  promise  amounts  to  this: — If  the  old  obligor  is  liable 
the  new  promisor  agrees  to  discharge  that  liability;  while  if 
there  is  no  valid  claim  against  another  the  new  promisor,  never^ 
theless,  undertakes  to  pay.  The  latter  portion  of  this  promise 
is  obviously  not  within  the  statute,  but  the  first  portion  is,  in 
terms,  within  it.  Now  if,  in  fact,  the  original  obligor  is  liable 
that  alternative  of  the  new  promise  which  amounts  to  an  agree- 
ment to  pay  the  debt  of  another  is  the  only  portion  which  is  op- 
erative, and  the  new  promise  is,  in  legal  effect,  nothing  more 

<  See  iT^ro,  Si  4Sfl,  ad  fin.,  457.  another  whes  oertain  fimda  have  been 

"  See  inffii,  n.  61.  received  U  witJiia  the  statute.    Walker 

"  Tliiis  a  promise  to  pay  the  debt  of      p.  Irwin,  d4  Ja.  448,  63  N.  W.  7SS. 
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than  a  promise  to  pay  the  debt  of  another.  On  the  other 
hand,  if  there  was  no  liability  on  the  original  claim,  the  new 
promiae  in  I^al  effect  Is  to  pay  a  new  claim,  not  one  which 
previously  existed,  and  the  statute  is  inapplicable.  It  is  true 
that  it  is,  or  may  be,  unknown  to  the  parties  which  contingency 
will  be  applicable;  and  it  may  be  urged  that  it  is  absurd  that 
a  statute  which  requires  a  certain  kind  of  contract  to  be  in 
writing,  should  define  the  kind  by  a  description  which  the 
creditor  cannot  identify.  But  the  creditor  should  have  in 
mind  that  there  is  at  least  a  possibility  that  the  original  promi- 
sor was  liable  and  he  knows  that  the  new  promise  was  made  on 
the  assumption  of  that  possibiUty.  Und^  these  circumstances 
a  creditor  who  makes  merely  an  oral  bai^ain  must  be  aware 
that  he  is  taking  chances.  There  are  unquestionably  many 
caaes  within  the  statute  where  the  creditor  has  no  more  warn- 
ing of  the  necessity  of  a  writing.*  If  there  is  no  previous 
obligation  of  another  a  promise  which  purports  to  be  merely 
a  guaranty  is  not  within  the  statute."  Conversely  a  new  prom- 
ise to  pay  another's  obligation  is  not  saved  from  the  statute 
by  making  in  effect  the  addition,  immaterial  under  the  exist- 
ing facts,  that  the  promisor  will  pay  even  though  there  was 
no  previous  liability  of  another.*'  If  it  were  held  that  a  prom- 
ise to  pay  irrespective  of  another's  liability  was  on  that  account 
withdrawn  from  the  statute,  many  transactions  understood 
by  the  parties  to  be  guaranties,  and  treated  by  the  courts  as 
such  would  be  withdrawn  from  the  statute.  Behind  any  ques- 
tion of  the  necesmty  of  a  writing  is  the  principle  of  contracts 
that  a  promisor  if  held  at  all  must  be  held  according  to  the 
terms  of  his  promise,  and  it  is  certainly  true  in  a  large  number 
of  cases  where  a  guaranty  is  intended  that  the  guarantor  defines 
his  undertaking  not  by  any  reference  to  the  legal  liabihty  of 
the  principal,  but  by  reference  to  matter  in  pais.  He  guaran- 
tees "the  price"  of  goods  furnished  the  principal,  "the  rent" 
of  a  house  leased  to  him,  the  payment  of  a  fixed  sum  of  money; 

<■  See  infm,  {{  470  tt  teq.  that  a  [womue  to  pay  a  claim  "if  you 

"See  tupra,  (464.  don't  get  it  any  other  way"  waa  within 

■<  See  further  infra,  i  468.    In  Fair-  the    statute,    aoother    penon    being 

bankeo.  Barka-,  llSMe.  11,  QTAtl.  3,  primarily  liable. 

the  court  apparently  was  of  opiuioo 
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and  whether  the  parties  contemplate  that  there  is  a  great 
chance,  a  small  (fiance  or  no  chance  that  the  principal  debtiv 
is  under  no  I^^  liability  seems  immaterial. 

§  487.  Promises  to  sign  guaranties  or  negotiable  acconunoda- 
ticm  paper. 

An  exception,  in  form  at  least,  to  the  rule  that  the  new  prom- 
ise must  be  identical  in  its  terms  with  the  original  obligation 
exists  in  case  of  a  promise  subsequently  to  sign  a  guaranty  of 
another's  debt.  Such  a  promise  is  within  the  statute,  for  it 
is  regarded  as  the  equivalent  of  undertaking  an  immediate 
obligation  of  guaranty.""  Therefore  a  promise  to  a  creditor  to 
sign  n^otiable  paper  for  the  accommodation  of  his  debtcn- 
either  as  an  indorser,"*  maker,*''  or  acceptor,"  must  be  in 
writing.  It  will  be  noticed  that  these  promises  are  not  only 
absolute  in  fonn,  but  that  the  obligation  incurred  by  signing 
the  instrument  is  not  conditional  on  the  hability  of  the  piin- 
cipal  debtor.  The  indorser  of  a  note  is  not  excused  ft^m  liabil- 
ity because  the  maker  has  a  defence  or  lacks  capacity,  if  value 
was  g^ven  for  the  indorsement. 

A  promise  to  the  creditor  to  discoxmt  his  debtor's  commercial 
paper  without  recourse  is  similar  la  effect  and  must  also  be 
in  writing.*' 

§  468.  Obljgationa  on  negotiable  paper  are  not  within  tha 
statute. 

It  is  obvious  that  the  obligations  incurred  by  all  parties  to 
a  D^otiable  instrument  except  that  of  the  party  primarily 
liable,  are  obligations  to  answer  for  the  debt  of  another.  The 
matter  may  be  looked  at  according  to  the  tentn-  of  the  instru- 
ment, or  according  to  the  actual  relations  between  the  parties. 
If  looked  at  in  the  former  way,  all  parties  secondarily  liable 

""  HiyeB  n.  Buritam,  61  Ind.  130.  "'  Dee  p.  Downs,  67  Iowa,  589,  II  N. 

See  also  ijifra,  (  624a.  W.  2;  Wilson  c  Roberto,  5  Bosw.  loa 

•■'  Smith  ■>.  EaHton,  64  Md.  138,  3B  "  Chapline    v.    Atkinsan,    46    Ark. 

Am.  Bep.  355;  Wills  v.  Shimi,  42  N.  J.  67,    55   Am.    Rep.   531;   WOtiunB  v. 

L.  138;  CarriUe  o.  Crane,  5  Hill,  483;  Caldwell,  4  S.  Car.  100. 

Bronson  «.  Stroud,  2  McMulI.  372;  *>  Mallet  ».  Bateroan,  L.  R.  I  C.  P. 

Taylof  ■>.  Drake,  4  Strob.  431,  63  Am.  163;  Dougb«rt}'  v.  Bash,  167  Pa.  429, 

Dec.  680.  31  AU.  729. 
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according  to  the  tenor  of  the  instrument  are  agreeing  to  answer 
for  the  debt  of  anoth^.  If  looked  at  according  to  the  actual 
relations  (rf  the  parties  inquiry  would  be  necessary  whether 
any  of  the  parties  had  s^ed  for  accommodation.  It  is,  how- 
ever, the  law  that  "neither  a  bill  of  exchange  on  its  face,  nor 
the  indorsements  are  within  the  statute  of  frauds."  **  And 
the  same  is  true  of  negotiable  obligations  on  promissory 
notes.'*"  The  exception  is  made  by  force  of  mercantile  custom. 
No  difficulty  in  defining  the  extent  of  the  exception  is  likely 
to  arise  except  where  acceptances  are  involved;  for  it  is  well 
settled  that  every  other  obligation  must  be  on  the  instnmient 
itself.  But  in  the  United  States  many  jurisdictions  have 
allowed  validity  to  oral  acceptances  under  certain  circum- 
stances;'* and  the  Uniform  Ne^tiable  Instruments  Law 
though  requiring  acceptances  to  be  in  writing,  does  not  require 
them  to  be  on  the  bill."  How  far  a  written  acceptfmoe  not 
on  the  bill  itself  might  fall  within  the  Statute  of  Frauds  is  not 
clear.  It  would  seem  that  since  the  Negotiable  Instruments 
Law  provides  tiiat  it  is  an  acceptance,  it  must  be  dealt  with  as 
if  written  on  the  bill  itself.  So  considered,  it  would  not  be 
within  the  statute,  whether  it  was  made  for  accommodation 
or  not. 

In  regard  to  oral  acceptances  generally,  however,  tiie  dis- 
tinction seems  to  be  taken  that  if  Uie  acceptor  has  funds  of  the 
drawer,  the  promise  is  not  within  the  statute;  "  but  otherwise 
if  the  acceptance  is  for  accommodation,'*  unless  the  payee  (or 

"Pmhmh,  C.  J.,  in  Bariter  v.  Prea-  "  Neg.  Inat.  Law,  See.  132,  infra, 

tisB,  e  Maw.  430.     See  aim  Edwud  {  1195. 

HiDM  Lumbra  Co.  i*.  Anderson,  141  "  Eepalla  i>.  Wilson,  86  Ala.  487,  S 

HI.  App.  527;  Spaulding  c  Andrew^  48  So.  867;  Spurgeon  v.  Swain,  13  Ind. 

Fb.  411;  In  re  Goddard's  Estate,  66  App.   188,  41  N.  E.  397;  Lavell  v. 

Vt.  416,  29  Atl.  634.     Cp.  Schafer  e.  Froet,  16  Mont.  93,  40  Pao.  146;  Dull 

Fanncn',  etc..  Bank,  59  Pa.  144,  98  t>.  Bricker,  76  Pa.  266. 

Am.  Deo.  323.  *■  "If  the  written  request  of  Frink  be 

*"  Lehman  v.  Levy,    69  Ala.   48;  regarded  as  a  bill  of  exchange  the 

Nchols  Co.  V.  Dedrick,  61  Minn.  513,  result  would  not  be  different,  as  the 

63  N.  W.  1110;  Freeh  d.  Yauger,  47  verbal  acceptance  by  the  drawee  of  a 

N.  J.  L.  157,  64  Am.  Rep.  123;  Paul  t>.  bill  of  exchange,  who  holds  no  funds  of 

Stackbouse,  38  Pa.  302;  and  see  «upra,  the  drawer,  is  no  more  than  a  parol 

1 221.  promiae    to   anawer   for   the   debt   of 

**8eetr^/ra,  {1196.  another."    TheChicagoLumberCo.it. 
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a  subsequent  holder  in  due  course)  received  the  acceptuice  in  ig- 
norance that  the  acceptor  had  no  funds  of  tiie  drawer.  Against 
such  a  holder  the  statute  cannot  properly  be  invoked.^  It 
may  be  urged  that  In  either  case  the  acceptor  has  promised  to 
pay  the  drawer's  debt.  It  is  of  the  essence  of  an  acceptance 
that  the  acceptor's  promise  shall  be  absolute.  If  It  Is  a  invmise 
to  pay  only  out  of  a  particular  fimd,  or  Is  limited  by  the  con- 
tinued eidatraioe  of  the  fund,  tiiere  Is  no  valid  acceptance.** 

Accordingly  imless  the  debt  is  the  acceptor's  own  and  the 
drawer  has  signed  for  accommodation,  it  may  be  said  that  the 
acceptance  is  a  promise  to  answer  for  the  debt  of  {mother. 
But  by  his  acceptance  the  acceptor  acquire  the  ri^t  to 
charge  the  drawer  with  the  amount  of  the  bill;  and  is  therefore, 
cancelling  one  debt  by  the  creation  of  another — an  arrange- 
ment which  is  not  within  the  statute.'^  Though  obUgations 
on  negotiable  instruments  are  not  within  the  statute,  promises 
to  enter  into  such  obligations  may  be  within  its  scope.'^  It 
should  be  noticed  too  that  the  exception  protecting  negotiable 
instnunents  is  confined  to  the  negotiable  obligations  pomitted 
by  mercantUe  custoiQ.  A  special  contract  like  a  guaranty  is 
not  withdrawn  from  the  operation  of  the  statute,  merely  be- 
cause it  is  written  on  the  back  of  a  negotiable  bill  or  note.** 
But  a  new  promise  by  an  indorser  who  has  heen  dls- 
chai^ed  by  the  holder's  lack  of  diligence  is  excluded  from 
the  operation  of  the  statute,  the  promissory  character  <tf 
the  undertaking  bdng  concealed  by  applying  to  it  the  name  of 
waiver.'* 

Holler,  21B  m.  79,  82,  70  N.  K  62,  « N%.  Inst  Iaw,  Sec.  142.  Seninfm. 
dtiDg:    Browne   on    Fruids,    174,    2  {  1196.    See  also  casee  h<ddmg  that  « 
Rob.  Pr.  152;  Quin  o.  Handftx^  1  Hill,  promiM  by  the  nagaee  of  ptop&t;/ 
82;  Pike  v.  Irwin,  1  SamU.  14;  Manly  to  pay  a  debt  abeolutely,  taking  the 
V.  Qrogan,  105  Maes.  445;  Plununer  risk   (^   Bufficienoy    of    funda    trans- 
it. Lymaa,  49  Me.  229;  Wakefield  v.  ferred  ia  within   the  atatute.    It^n, 
Greoihood,  29  Cat.  687,  600;  Walton  {  46fl. 
p.  ManderiUe,  66  Iowa,  607,  41  Am.  •>  See  it^^  {(477-479. 
R^.  123.    See  also  Hin  v.  Wright,  144  "See  supra,  i 455. 
Ky.  806,  139  S.  W.  946.     See  also  "See infra,  i  573. 
Amee'  Cas.  Suretyahip,  106,  107n.  "  Uhler  «.  Farmen'  Bank,  64  Pa. 
"Jarvia  v.  Wilson,  46  Conn.  90,  33  406,  and  see  eases  cited  mpra,  {  157. 
Am.  Rep.  18;  Laflin  Co.  t>.  Sinaheimer,  But  see  Peabody  e.  Harvey,  4  Coim. 
48  Md.  411,  30  Am.  Rep.  472;  but  see  119.' 
osseB  cited  in  the  preceding  note. 
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§  469.  No  promise  to  perform  an  obligation  imposed  by  law 
on  the  promisor  is  within  the  statute. 

The  words  of  the  statute  "special  promise  to  answer  for  the 
debt,  etc.,  of  another"  may  fairly  be  supposed  to  have  been 
used  to  distinguish  the  liability  of  one  who  had  become  a  debtor 
irrespective  of  contract  from  the  liability  of  one  who  had  made 
himself  liable  in  special  assumpdt.  The  statute  therefore  does 
not  invahdate  obligations  imposed  by  law,  without  a  promise 
in  fact,  to  satisfy  the  debt  of  another. '* 

So  where  property  has  been  put  in  the  hands  of  anotiier 
under  an  agreement  to  apply  it  to  the  payment  of  a  debt  or 
debts,  a  pronuBe  to  the  creditor  to  make  such  an  application 
in  his  favor  is  not  within  the  statute.  The  duty  of  the  promisor 
is  that  of  a  trustee  and  does  not  depend  ufwn  a  special  promise.** 
If,  however,  the  promisor  undertakes  not  merely  to  apply  the 
property  in  his  hands,  but  taking  the  risk  of  its  sufficiency 
promises  the  creditor  absolutely  to  pay  his  claim,  the  case  is 
none  the  less  within  the  statute  because  the  promisor  e^qpects 
to  reimburse  himself  from  the  property  in  his  hands."    Such 

**Etage  V.  Wilcox,  6  Conn.  81,  85;  Draughiu    v.    Bunting,    9    Ired.    lo; 

Allen  D.  Tryot,  3  A.  K.  Marah.  305,  Maaon  v.  Wiboa,  84  N.  C.  SI,  37  Am. 

306;  Pike  ■>.  Brown,  7  Cush.  133,  13fl;  Rep.  612;  Peele  v.  Powell,  156  N.  C. 

Pede  t>.  Ftnrell,  156  N.  C.  663,  557,  563,  557,  73  So.  234;  Stoudt  o.  Hine, 

73  So.  234.  45  Pa.  30;  Dock  v.  Boyd,  93  Pa.  92; 

••Andrews  v.  Smith,  2  C.  M.  &  R.  Smith  i>.  Exchange  Bank,  110  Fa.  508, 

627;  CioddaTd  v.  Mockbee,  5  Craach,  1  Atl.  760;  Fehlinger  v.  Wood,  134 

C.  C.  666;  Hitehoock  p.  Uikeoa,  S  P&.  617,  524,   IS  Atl.  746;  Peck  v. 

Port.  333;  Woodruff  v.  Scaife,  83  Ala.  Goff,  18  R.  I.  91,  25  Atl.  690;  FuUam 

152,  3  So.  311;  Lucas  c  Payne,  7  Cal.  v.  Adams,  37  Vt.  391;  Fine  e.  Qrauite 

92;  Mclntire  b.  Sohiffn,  31  OA.  24S,  Sav.  Bank  ft  l^ust  Co.,  91  Vt.  304, 

72  Pkc.  1056;  Hamill  ir.  Hall,  4  Colo.  100  Att.  676;  Johnson  v.  Bank  of  Sun 

App.  290,  36  I^.  927;  Ledbetter  v.  Pyairie,  166  Wis.  603,  145  N.  W.  178. 

McObeee,  84  Oa.  227,  10  8,  E.  727;  But  see  eontra  Few  v.  TTilamBn,  ig  Ga. 

PraU«  V.  Vineyard,  9  111.   40  (see  App.  207,  89  S.  £.  79. 
also  Fowo'  i>.  Rankin,  114  lU.  52,  29         "  Hughes  t>.  Lawson,  31  Ark.  613; 

N.  E.  186);  miton  v.  Dinamore,  21  Temple  v.  Bush,  76  Conn.  41,  55  Atl. 

Me.  410;  Mitts  v.  MoMonan,  64  Mich.  557;  Jackson  e>.  Rayner,  12  Johns.  29); 

664,  31  N.  W.  521,  85  Mich.  94,  48  Bdknap  v.  Bender,  76  N.  Y.  446,  31 

N.  W.  288;  Deal  ».  Bank,  79  Mo.  App.  Am.  Rep.  478;  Ackley  v.  Parmenter,  98 

262,  178  S.  W.  268;  Dilts  v.  Parke,  4  N.  Y.  425,  50  Am.  Hep.  693;  First 

N.  J.  L.  (1  South.)  219;  May  p.  Na.  Nat.  Bank  v.  Cbabners,  144  N.  Y.  432, 

tional  Bank,  9  Hun,  108;  Pbelps  v.  435,  39  N.  E.  331;  MoKemie  «.  Nat. 

Rowe,  76  Huu,  414,  27  N.  Y.  S.  89;  Bank,  9  Wash.  442,  37  Pao.  668.    In 

Muirhead,  84  N.  Y.  S.  169;  Becker  v.  Krank,  75  N.  Y.  App.  Div. 


a  case  must  be  sharply  distinguished  from  one  where  the  new 
promisor  has  received  property  not  simply  as  an  indemnity 
against  possible  UabiUty  but  has  purchased  it  and  has  assumed 
as  part  of  the  price  the  obligation  of  paying  certain  debts  of  the 
grantor."  It  is  essential  for  the  validity  of  an  oral  promise 
that  it  shall  not  exceed  in  scope  the  obligation  which  the  law 
imjxwes  upon  the  promisor  irrespective  of  his  promise.  Accord- 
ingly a  promise  to  perform  immediately  a  duty  which  will  rest 
upon  the  promisor  only  in  the  future  is  within  the  statute.* 

But  a  new  promise  which  does  not  go  beyond  the  trustee's 
legal  duty,  is  outade  the  statute.  If  property  has  been  turned 
over  to  the  new  promisor  to  hold  upon  trust  and  not  simply 
upon  a  revocable  agency,  the  fact  that  the  trust  contemplates 
that  the  property  shall  be  reduced  to  cash  before  payment  is 
made  to  the  creditor  who  is  the  beneficiary  of  the  trust,  should 
not  invalidate  an  oral  promise  to  make  payment  according  to 
the  terms  of  the  trust  even  though  the  promise  is  made  prior 
to  the  Uquidation  of  the  property.  An  oral  promise  to  pay  in 
any  event  is  within  the  statute  unless  the  trustee  has  become 
liable;  but  such  a  promise  to  pay  on  a  particular  contingency  if 
a  trust  existing  at  the  time  of  the  promise  requires  that  the 
trustee  shall  pay  on  that  contingency,  is  unobjectionable.^ 

Indeed,  even  though  the  promisor  has  not  received  property 
of  the  debtor  at  the  time  he  makes  the  promise,  his  undertaking 
191,  104,  the  court  said:  "No  case  is  tioa  to  pay  the  debt  of  one  of  the 
cited,  DOT  have  I  been  able  to  find  any,  pr^erred  creditors,  oould  such  &  prom- 
holding  that  a  mere  security  by  way  of  ise  be  enforced?  Suppose  one  takes  a 
mortgage  or  otherwise  given  to  in-  oonveyance  of  real  estate  from  a 
deomify  one  who  promises  to  pay  the  debtor  upon  the  agreement  with  him 
debt  of  another  in  case  he  doca  pay  It  that  he  will  rent  it,  and  accumulate  the 
makes  such  promise  an  original  undei^  rent  for  ten  years,  and  then  pay  the 
taking  between  the  credit«r  and  prom-  net  amount  to  his  creditors,  and  the 
isor,  so  as  to  take  the  case  out  of  the  next  day  without  any  new  considen- 
Statute  of  Frauds."  tion  he  promises  at  once  to  pay  the 

**  As  to  such  cases,  see  infra,  { 47S.      creditors,    could  such   a  promise   be 

"  Id  Belknap  v.  Bender,  7S  N.  Y.  446,      enforced?  "    See  also  to  the  same  t^ect 
452,  the  court  said:  "Suppose  a  Toluo-      First   Nat.    Bank    v.    Chalmers,    141 
tary  assignee  of  an  insolvent  debtor      N.  Y.  432,  435,  39  N.  E.  331. 
after  be  has  taken  possession  of  the  "  Hitchcock  v.  Lukena,  8  Port.  333; 

property  assigned,  but  before  he  has  Armstrong  v.  Fiist  Nat.  Bank  (Mo. 
converted  it  into  money,  and  before  App.),  195  S.  W.  662;  Phelps  v.  Rowe, 
the  duty  to  pay  has  arisen,  promises  75  Hun,  414,  27  N.  Y.  S.  89;  Mason 
without  any  further  or  new  oonsidera-      v.  Wilson,  84  N.  G.  SI,  37  Am.  Bep.  612. 
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is  not  within  the  statute,  if  confined  to  paying  from  property 
which  tlie  promisor  may  receive  applicable  to  the  debt  in 
question.^'  The  matter  may  be  summarized  by  saying  that 
when  performance  of  the  promise  cannot  involve  a  payment 
out  of  the  promisor's  own  fimds  or  property,  the  promise  is 
not  within  the  statute,  for  the  promisor  is  not  in  any  true  sense 
agreeing  to  answer  for  the  debt  of  another.  On  the  other  hand, 
a  promise  to  apply  towards  the  payment  of  a  debt  of  another 
a  particular  fimd  belonging  to  the  promisor  is  as  fully  within 
the  statute  as  an  absolute  promise  without  reference  to  a  fund.^' 

S^    §  4S0.  To  whom  the  promise  must  be  made. 

\  Though  the  words  of  the  statute  are  in  terms  applicable  to 

a  promise  made  to  any  one  to  pay  a  debt  of  a  third  person,  by 
construction  of  the  courts,  which  have  had  in  mind  the  mis- 
chief aimed  at,  the  application  of  the  act  has  been  confined 
to  promises  made  to  the  creditor  himself.  Accordingly  oral 
promises  made  to  the  debtor  to  assume  and  pay  his  debt  may 
be  enforced  by  him,^'  as  may  an  oral  promise  to  lend  him 
mon^  with  which  to  discharge  his  debts.^* 

"  Andrews  t>.  Soiitli,  2  C.  M.  &  R.  Dec.  218;  Ware  d.  Allen,  M  Min.  54S, 

627.    See  also  WoodrtifF  s.  Scaife,  83  1  So.  738;  Grace  o.  Floyd,  103  Miw. 

AU.  152,  3  So.  311;  Aultman  v.  Flet-  201,  61  So.  6B4;  Howard  o.  Coahow,  33 

cho-,  110  AlA.  4S2,  18  So.  21«;  Me-  Mo.  118;  D«it  o.  Arthur,  166  Mo.  App. 

KeeaaQ  t>.  Thiaed,  33  Me.  368;  Shaober  472,  137  S.  W.  285;  Patrick  t>.  Barker, 

,  106  Pa.  514,  517;  Pirie  u.  78  Neb.  823,  112  N.  W.  358;  Piske  v. 


Gnnite,  etc..  Trust  Co.,  91  Vt.  304,  MoGrcgory,  34  X.  H.  414;  Smart  v 

lOOAtl.  676.    See  alao  tr)}Va,  {479.  Smart,  97  N.  Y.  659;  Rioeo.  Garter,  11 

"Elshero.  Donovan,  67  Neb.  361, 77  bed.  298;  Van  GUder  v.  Bdlen,  169 

N.  W.  778,  44  L.  R.  A.  383.  N.  C.  291,  74  8.  E.  1059;  Staver  Cai^ 

"  Eastwood  V.  Keoyon,  11  Ad.  *  E.  riage  Co.  p.  Jones,  32  Okla.  713,  123 

438;  Tuttle  r.  Armetead,  63  Conn.  176,  Pao.  148;  Brown  i>.  Brown  (Tex.  Civ. 

22  Atl.  677;  Nea^e  o.  Kelly,  146  Bl.  App.),    165  S.   W.   661;  Hawkins  v. 

460,  34  N.  £.  947;  Tremayne  t>.  Mo-  Western  Nat.  Bank  (Tex.  Civ.  App.), 

C^k^  RegistK  Co.,   181   IQ.  App.  146  3.  W.  722;  Randall  o.  Kelsey,  4fl 

398;  Bat«nian  n.  Butler,  124  Ind.  223,  Vt.  158;  Bicknc^  v.  Henry,  69  Wash. 

24N.E.  989;  Pattonn.  Mills,  21  Kans.  40S,    126    Pac.    166;    Handaaker    it. 

163;  Hubon  v.  Park,  116  Mate.  541;  Federsen,  71  Wash.  218,  128  Fac.  230. 

Pratt  B.  Bates,  40  Mich.  37;   Clay  See  also  Murphy  v.  Hanna,  37  N.  Dak. 

Lumber  Go.  t>.  Hart's  Branch  Coal  166,    164   N.   W.   32.     In  Sharp  v. 

Co.,  174  Mich.  613,  140  N.  W.  912;  Levan,  236  Pa.  374,  84  AU.  915,  how- 

G(^  V.  Foos,  14  Minn.  265,  100  Am.  ever,  the  court  held  a  promise  by  one 

n  Murphy  ».  Hanna,  37  N.  Dak.  156, 104  N.  W.  32. 
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A  ratuation  arises  in  the  United  States,  where  in  many  juris- 
dictionB  a  creditor  is  allowed  to  sue  <m  a  promise  to  pay  his 
claim  made  to  the  debtor,  which  has  not  arisen  in  En^&nd, 
where  only  the  promisee  is  ever  allowed  to  sue  on  a  contract 

Where  it  is  held,  whether  reasonably  or  not,  that  a  promise 
to  the  debtor  creates  a  new  and  direct  right  in  favor  of  the 
creditor,  it  would  seem  that  in  I^al  effect  the  promise  is  dealt 
with  as  if  made  directly  to  the  creditor.  Of  the  jurisdictions 
which  hold  that  such  a  direct  ri^t  arises,  a  few  hold  that  the 
right  of  the  creditor  under  such  a  promise  is  based  on  an  as- 
sumed novation  offered  by  the  promisor  and  promisee  and 
accepted  by  the  creditor .'•  On  such  an  assumption,  evidently 
the  promise  is  not  within  the  statute,  since  the  original  obliga- 
tion is  extinguished  by  the  Eater  promise;  and  whenever  this  is 
the  case,  a  new  promise  is  not  within  the  statute." 

Where  the  promise  to  the  debtor  is  held  to  give  the  creditor 
a  direct  right  gainst  the  new  prconisor  without  destroying  his 
right  against  the  original  debtor,  the  case  is  identical  in  I^jal 
effect  and  should  be  re$;arded  as  identical  for  purposes  of  the 
statute  with  a  case  where  the  promise  is  made  directly  to  the 
creditor  in  return  for  consideration  furnished  by  the  debtor, 
and  where  the  liability  of  the  ori^^nal  debtor  still  persists.^ 

i  461.  Promises  made  prior  to  the  creation  of  the  principal 
debt 

Mr.  Justice  Story  said  in  a  leading  case:  "*  "Whether  by  the 
true  intent  of  the  statute,  it  was  to  extend  to  cases  where  the 
collateral  promise  (ao-called)  was  a  part  of  the  original  agree- 

Bhar^older  of  a  bank  to  another  that  "  See  tupra,  {  393. 

if  the  latta  would  sign  an  agreement  **  See  infra,  {  478.     This  reaaoning 

to  contribute  to  a  leorgaoizatioQ  fund  was  followed,  and  such  a  promise  b> 

and  pay  an  asseeBment  the  former  the  debtor  held  not  within  the  statute 

would  make  the  necessary  payments  in  Aldrich  r.  Carpenter,  IQO  Mass.  166^ 

c»  his  behalf,  was  within  the  statute  170,  35  N.  E.  456  (applying  R.  I.  law); 

becauae  the  pramisor  had  no  greato*  I^ng  v.  Henry,  54  N.  H.  57;  Wood  r. 

personal   interest   than   other    share-  Moriarity,  15  R.  I.  518,  9  Atl.  427,  10 

holders  in  the  matto-.    No  authorities  K.  I.  201,  14  Atl.  855. 

were  cited  in  support  of  the  conclusion,  "^  See  infra,  {  478. 

and  tiie  decaaion  muat  be  regarded  as  "^  D'Wolf  o.  Rabaud,  1  Pet.  476, 479, 

wrong.  7  L.  Ed.  672. 
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ment,  and  founded  on  Ihe  same  considcaBtion  moving  at  the 
same  time  between  the  parties,  or  whether  it  was  confined  to 
cases  where  there  was  ah%ady  a  subsisting  d^t  and  donand, 
and  the  promise  was  merely  founded  upon  a  subsequent  and 

distinct  undertaking,  might,  if  the  point  were  entirely  new, 
deserve  very  grave  deliberation."  But,  as  the  learned  Justice 
remariced,  the  question  has  now  been  closed,  for  though  once 
it  was  thought  that  unless  a  guarantor's  promise  to  pay  was 
made  after  the  obligation  of  the  principal  debtor  had  been  in- 
curred, Ihe  statute  was  not  applicable,"  it  is  now  settled  that 
a  "special  promise"  witiiin  the  Statute  may  be  made  prior  to 
or  simultaneously  with  the  creation  of  the  principal  obligation, 
and  may  be  offered  as  an  inducement  to  the  creditor  to  alter 
into  a  contract  with  the  principal  debtor." 

S  462.  Different  tests  proposed  to  i^ia^inpii»h  jmunises  within 
file  statute. 

Different  tests  have  been  suggested  by  the  courts  to  de- 
termine when  a  promise  is  within  the  statute.  The  lack  of  one 
single  universally  recognized  test  is  itself  a  clear  indication  of 
the  imsatiafactory  nature  of  most  of  those  which  have  been 
proposed;  and  shows  what  is  also  true,  that  no  test  which  can 

w  See  Jonea  o.  Cooper,  Cowp.  227;  v.  KettleweD,   1  GiU.  260;  Noma  tr. 

Perie7  v.  Sprins,  12  Mam.  297,  299;  Qrahun,  33  Md.  56;  Cahill  p.  fiigelow, 

Rogcn  p.  KneelBiid,   13  Wend.   114,  18  Pick.  369;  Bugbee  u.  Keadrioken, 

121;  Matthews  o.  Milton,  4  Yerg.  676,  130  Mosa.  437;  Welch  v.  Marvin,  36 

35  Am.  Deo.  247;  Mead  p.  Watoon,  57  Mich.  59;  Hagadom  v.  Stronach  Co., 
Vt.  426.  81  Mich.  66,  45  N.  W.  650;  Cole  p. 

» Panona  p.   Walter,   3   Doug.    14  Hutchinson,  34  Minn.  410,  26  N.  W. 

n.  (c.);  Fe<^hain  p.  Faria,  3  Doug.  13;  310;  Maurin  d.  Fogdberg,  37  Minn. 

MstBcn    p.    Whanun,    2    T.    R.    80;  33,  32  N.  W.  858,  5  Am.  St.  Rep.  814; 

Anderson  v.  Haymaa,  1  H.  Bl.  120;  Oil!  v.  Reed,  55  Mo.  App.  248;  Walker 

Keate  e.  Temple,'  1  Boa.  &  P.  168;  0.  Richards,  30  N.  H.  259;  Cowdin  p. 

Webb  p.  Hawkins  Co.,  101  Ala.  630,  Oottgetreu,  55  N.  Y.  650;  Whit«huiBt 

14  So.  407;  Harris  p.  Frank,  81  Cal.  p.  Pidgett,  157  N.  C.  424,  73  S.  E.  240; 

280,  22  Pac.  856;  Southern  Coal  Co.  i>.  Lelaod  v.  Crejnin,   1    MoC.   100,   10 

Randall,  141  Ga.  48,  80  S.  E.  285;  Am.   Dec.  S54;  Taylor  p.   Drake,   4 

Rug^  0.  Gatton,  SO  lU.  412;  Wills  Strob.431,£3Am.  Dec. 680; Matthews 

V.  Ross,  77  Ind.  1;  Langdon  v.  Richard-  p.  Milton,  4  Yerg.  576,  26  Am.  Dec. 

•on,  68  la.  610, 12  N.W.  622;  Blake  p.  247;  Mead  p.   Watson,  57  Tt.   426; 

Fariin,  22  Me.  395;  Meeee  r.  Norton,  Cutler  v.  Hinton,  6  Rand.  600;  Wara 

36  Me.  113,  68  Am.  Dec.  738;  Cvnolly  ^  r.  Stephanaon,  10  Leigh,  155. 
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be  propoaed  will  harmonize  all  the  decisions.    The  most  oom- 
monly  si^gested  teste  are : — 

(1)  A  promise  which  is  in  fotm  a  guaranty  perftmnable  only 
on  default  by  a  principal  debtor  is  within  the  statute.  A  prom- 
ise not  in  this  form  is  not  within  the  statute. 

(2)  A  promise  which  is  in  tenns  to  pay  a  debt  of  anotho- 
for  which  that  other  continues  liable,  is  within  the  statute; 
othrawise  it  is  not. 

(3)  The  governing  distinction  is  the  pinpoae  of  the  promisor 
whether  to  gain  an  advantage  for  himself  or  to  secure  it  for 
another. 

(4)  A  promise  which  amounts  in  substance  to  a  pnmiise  to 
pay  the  debtor's  own  debt  is  said  to  be  within  tiie  statute;  but 
otherwise  if  the  promise  is  to  p^  the  debt  of  anotiier. 

(5)  Whether  a  new  and  beneficial  consideration  has  been 
rec^ved  by  a  new  promisor  is  made  vital. 

(6)  A  test  quoted  in  recent  English  cases  with  approval" 
is  laid  down  in  a  note  to  WiUiams'  Saunders  'Reports,'"  mftlring 
the  applicabihty  of  the  statute  depend  "not  on  the  con^dera- 
tion  for  the  promise  but  on  the  fact  of  the  origmal  party  re- 
maining liable,  coupled  with  the  absence  of  any  liability  on  the 
part  of  the  defendant  or  his  property,  except  such  as  arises 
from  his  express  promise." 

(7)  The  test  which  it  is  submitted  is  the  accurate  one,  is 
whether  a  promisor  is,  to  the  actual  or  presumed  knowledge 
of  the  creditor,  a  surety;  if  so,  his  promise  is  within  the  statute. 

These  tests  obviously  overlap  one  another,  but  they  are  not 
identical.  Some  of  them  are  e^ressly  confined  to  the  situa- 
tion which  arises  where  the  defendant's  promise  was  made  after 
a  debt  on  the  part  of  another  had  previously  come  into  exist* 
ence.  It  is  only  such  cases  which  give  rise  to  any  considerable 
difficulty  in  determining  whether  on  given  facts  the  statute  is 
applicable.  It  is  desirable,  therefore,  before  considering  in 
detail  the  validity  of  the  tests  suggested,  to  consider  the  aim- 

"Cbsenr.  Creaswell,  10A.ftK463;  WDliama' Notes  to  SnuDden'  Bapwts, 

FtUBcnld  >'-  Drenler,  7  C.  B.  (N.  S.)  p.  233,  but  the  Bubetaace  of  it  is  ouH 

374;  Davya  ■>.  Bumrell,  (1S13)  2  K.  B.  tai&ed  in  Uu  esriier  edjtions  ct  WO- 

47.  liams'   notes  ta  Forth  *.  Stantm,  t 

*>  The  passage  is  quoted  from  Vol.  I,  Willia 
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pier  situation  where  the  promise  in  question  was  made  as  an 
offer  prior  to  the  creation  of  any  debt.  Also,  the  meaning  of 
the  words  "oiig^nal  and  collateral"  which  are  constantly  used 
in  the  discussion  of  the  subject  should  be  defined. 

§  463.  Distinction  between  original  and  collateral  promises. 

A  promise  which  is  within  the  statute  is  often  said  to  be  col- 
lateral, if  not  within  the  statute  it  is  called  original.  "The 
terms  collateral  or  original  promise  did  not  occur  in  the 
statute,  and  have  been  introduced  by  courts  of  law  to  explain 
its  objects  and  e^qround  its  true  interpretation. "  ^' 

In  truth  the  use  of  these  terms  clearly  antedates  the 
Statute  of  Frauds.  They  were  part  of  the  tenninology  of  the 
law  governing  the  action  of  debt;  an  original  promise  being 
such  a  promise  as  would  give  rise  to  an  action  of  debt  because 
a  quid  pro  quo  had  been  received  by  the  defendant;  whereas  a 
collateral  promise  though  it  might  be  a  binding  contract  upon 
which  assumpsit  would  Ue  because  a  detriment  had  been 
incurred  by  the  plaintiEF  at  the  defendant's  request,  could  not 
be  the  basis  of  debt."    Though  the  illustrations  of  collateral 


•■  D-Wotf  V.  Rabaad,  1  Pet.  476,  490, 
7  L.  Ed.  672.  In  Nebon  «.  Boynton,  3 
Met.  396,  400,  37  Am.  Dec.  148, 
SbKW,  C.  J.,  said:  "The  tcnus  origiDal 
and  ooUateral  promise,  thou^  not 
used  in  the  statute,  are  ooavenient 
encni^  to  ilMtingiiiati  betweea  the 
eases  where  the  direct  and  leading 
object  of  tbe  inomiae  is  to  become  the 
surety  or  guarantor  of  another's  debt, 
and  thooe  where  slthough  the  effect  of 
the  promise  is  to  pay  the  debt  of  an- 
atber,  yet  the  leading  object  of  the 
undwtaka-  is  to  subserve  or  promote 
some  interest  or  purpose  of  his  own," 

« In  Roser  d.  Roser,  2  Vent.  36,  on 
action  of  indebitatus  atsumpsit  was 
brought  for  goods  sold  and  deUvered 
to  J.  S.  at  the  request  of  the  defendant 
and  for  which  the  defendant  promised 
to  pay.  The  court  arrested  judgment, 
string:  "Admitting  there  were  a  prom- 
ise; yet  it  being  ooUateral  it  did  not 


make  a  debt,  but  should  have  been 
brought  as  an  action  upon  the  case." 
In  Sands  n.  TreviUan,  Gro,  Car.  107, 
194,  A  desired  B  to  be  attorney  ior 
J.  8.  and  undertook  to  pay  him  his 
fees,  and  such  fees  aa  he  should  give 
to  oounsd.  Debt  was  brought  and  the 
idaintiff  obtained  judgment  in  the 
lower  court,  btrt  on  writ  of  error  to  the 
King's  Bench  it  was  hdd  that  no  ao- 
tion  irf  debt  would  lie.  Professor  Ames 
thus  comments  on  these  cases:  (Cases 
on  Suretyship,  page  9,  n.)  "But  in 
Hainea  r.  Finch,  AUeyn  6,  BoUe,  C.  J., 
who  had  been  <^  oounsel  for  the  plain- 
ti£F  in  Sands  v.  Trevilian,  is  reported  as 
saying  of  that  case  that  'the  judgmmit 
was  not  reversed  upon  the  roll,  and 
hia  opinion  was  that  ttte  judgment  was 
good.'  In  Ambrose  v.  Rowe,  2  Show. 
421,  Skin.  217,  a.  c,  L«d  Jrftries,  C.  J., 
said,  'that  he  thought  RoUe'a  argument 
in  that  ease  of  Suids  v.  Trevilian  not 
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promises  aa  distinguished  from  debts  are  always  promises  to 
be  answerable  only  on  default  of  a  principal  debtor,  there  seems 
no  reason  to  doubt  that  an  absolute  promise  of  a  surety  to  pay 
the  debt  of  one  who  received  the  quid  pro  quo  uid  who  Also  was 
absolutely  liable,  is  a  collateral  promise,  with  reference  both 
to  the  action  of  debt  and  to  the  Statute  of  Frauds." 

At  the  present  day  the  use  of  the  terms  original  and  col- 
latoal  is  not  very  helpful  because  they  are  not  clearly  defined. 
But  it  is  well  to  remember  that  the  early  adoption  of  these 
words  as  defining  the  cases  which  Parliament  intended  to  fall 
within  or  outside  the  statute  must  have  been  based  on  the 
assumption  that  the  old  distinction  between  debt  and  assump^t 
was  the  equivalent  of  the  new  distinction  introduced  by  the 
statute.  One  who  bears  this  in  mind  will  recognize  that  an 
origina!  promise  should  not  be  treated  as  necessarily  implying 
priority  in  time;  and  that  a  collateral  promise  does  not  mean 
necessarily  a  promise  conditional  on  the  default  of  anoth^. 

§  464.  A  promise  may  be  original  though  the  promisor  does 
not  receive  the  benffiftt  of  the  consideratioiL 

In  early  times  debt  would  not  lie  unless  the  goods,  services, 
or  money  which  fonned  the  basis  of  the  action  had  been  re- 
ceived by  the  defendant;  but  subsequently  "it  became  a  settled 
rule  that  whatever  would  constitute  a  quid  pro  quo,  if  rendered 
to  the  defendant  himself,  would  be  none  the  less  a  quid  pro  quo, 
though  furnished  to  a  third  person,  provided  that  it  was  fur^ 
nished  at  the  defendant's  request,  and  that  the  third  person 
incurred  no  liability  therefor  to  the  plaintiff."**  It  followed 
from  this,  and  is  still  true,  that  a  contract  is  not  brought  within 

to  be  uunrered.'     Rolls  had  Argued  and  not  &n  aatioo  of  debt.'    In  coo- 

that  'there  was  a  difFerence  where  one  finnation  of  tiiis  aound  distiactioii  see 

is  retained  generally  For  anotha  with  Woodhouae  e.  Bradford,  2  Roll.  R.  76, 

such  a  promue  to  pay  his  fees  and  as  Cro.  Jac.  520;  Sanborn  v.  Merrill,  41 

much  as  he  should  expend  in  the  suit,  Me.  467;  Ho<^  e.  Hall,  29  Vt.  209; 

Uiwe  debt  lies:  but  if  I  retain  one  to  be  Muri^y  c.  Gatoa,  81  Wis.  370,  51 

attorney  for  aDothw  and  promise  if  N.  W.  573." 

the  other  doth  not  pay,  that  I  will  pay,  ■■  See,  e.  p.,  Richardson  Pnm  v.  AI- 

there  if  the  party  for  whom  the  m-  bri^t,  224  N.  Y.  497,  121  N.  E.  363. 

tainer  ia  doth  not  pay,  an  action  of  the  ■*  Ames,    Lecturea    L^^    Hiatoiy, 

caae  lies  against  me  upon  my  pronuBe,  93. 
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the  statute  by  the  mere  fact  that  some  one  other  than  the 
promisor  has  received  the  benefit  of  the  consideration.  Thus, 
a  contract  to  pay  for  goods  delivered  to  a  third  person, '^  or  to 
pay  the  board  of  a  third  person,^  or  to  pay  for  services  rendered 
to  a  third  person,"  ot  to  repay  money  paid  at  the  promisor's 


•■  Jones  0.  Cooper,  Cowp.  227;  Croft 
V.  SmoUwood,  1  E^.  121;  Fairea  e. 
Lodanc,  10  Ala.  60;  Clark  v.  Jones, 

87  Ab.  474,  S  So.  362;  Cameron  o. 
Haaa  Bros.  Packing  Co.,  3  Ala.  App. 
£20;  Day  p.  Adoock  (Ala.  App.),  fi6 
So.  911;  MillBape  t>.  Nlxoa,  102  Ark. 
435,  144  a  W.  916;  LoomiB  v.  Smith, 
17  Conn.  115;  8.  J.  Cardner  Co.  v. 
Manereti  (Conn.),  103  Atl.  842; 
Baldwin  v.  Sers,  73  Oa.  739;  Orowder 
V.  E^ys,  91  Ga.  180,  16  S.  £.  986; 
Cordray  r.  Jamefl,  19  Ga.  App.  1G6, 
91  S.  E.  239;  Williams  t>.  Corbet,  28 
m.  282;  Owen  v.  Stevens,  78  lU.  462; 
Hartley  v.  Vamer,  88  111.  S61;  Granite 
City,  etc.,  Co.  v.  Board  of  Education, 
203  HI.  App.  134;  Board  of  Commis- 
sionere  v.  Cincinnati,  etc.,  Co.,  128 
Ind.  240,  27  N.  E.  612,  12  L.  R.  A. 
602;  Collins  v.  Stanfield,  139  Ind.  184, 

88  N.  E.  1001;  Benbow  «.  Boothsmith, 
76  la.  161,  40  N.  W.  693;  Calahan  v. 
Ward,  46  Kana.  645,  26  Pac.  53; 
Elder  p.  Warfield,  7  Bar.  &  J.  391; 
Walker  D.  HiD,  lift  Mass.  249;  lArson 
p.  Jensen,  63  Mich.  437,  19  N.  W.  130; 
Hake  «.  Soknnon,  62  Mich.  377,  28 
N.  W.  908;  Amort  p.  ChristofFeraon,  57 
Minn.  234,  59  N.  W.  304;  Wallace  o. 
Wortham,  25  Miss.  119,  67  Am.  Deo. 
197;  Stakes  v.  Mills,  171  Mo.  App.  638, 
154  S.  W,  455;  Barraa  e.  Pomeroy  Co., 
38  X(^.  311,  56  N.  W.  890;  Neebit  a. 
[Hoche,  etc.,  Co.,  22  NeY.  260,  38 
Pao.  670;  Walker  o.  Richards,  41  N.  H. 
3SS;  Haidtuw  v.  Wilson,  66  N.  J.  L. 
260,  26  Atl.  79;  Herendeen  Mfg.  Co.  p. 
Motve,  66  N.  J.  L.  74,  48  Atl.  625; 
GaOa^ia'  n.  McBride,  66  N.  J.  L.  360, 
49  Ad.  S82;  Fitseeiald  ».  Kelly,  83 
N.  J.  L.  626,  86  Atl.  1134;  Chase  p. 
D<^,  17  Johu.  114;  Maddock  p.  Root, 


72  Hun,  98,  25  N.  Y.  S.  396;  Pltt- 
gerald  f.  Tiffany,  9  N.  Y.  Misc.  408, 
30  N.  Y.  S.  196;  Mackey  v.  Smith,  21 
Greg.  598,  28  Pac.  974;  Jefferson  Co.  v. 
Sla^e,  66  Pa.  202;  Merriman  v.  Mc- 
Manua,  102  Pa.  102;  Mease  p.  Wagner, 
I  McC.  395;  Fox  i>.  Laney,  107  S. 
Car.  318,  92  S.  E.  1044;  Haien  p. 
Bearden,  4  Sneed,  48;  Carlisle  v.  Ffoat 
Llewellyn  Lumber  Co.  (Tex.  Civ. 
App.),  198  S.  W.  733;  Whitman  p. 
Bryant,  49  Vt.  512;  Davies  v.  Carey, 
72  Wash.  537,  180  Pac.  1137;  Security 
Bank  Not«  Co.  p.  Shradv,  70  W.  Va. 
476,  74  S.  E.  416,  Ann.  Caa.  1914  A. 
488;  Champion  o.  Doty,  31  Wis.  190; 
Treat  Lumber  Co.  n.  Warner,  60  Wis. 
183,  18  N.  W.  747.  It  is  immaterial 
that  the  seller  agreed  with  the  promisor 
to  conceal  from  the  person  to  whom 
the  goods  were  furnished  that  they 
were  not  furnished  on  his  credit  and  to 
get  payment  from  him  if  possiUe. 
Spriek  Bros.  Ins.  Co.  v.  Whipple,  33 
Dak.  287,  146  N.  W.  559. 
'  "Brown  p.  Harrell,  40  Ark.  429; 
MoTi^e  0.  Herman,  ^  Ark.  285; 
Chicago,  etc..  Coal  Co.  v.  Liddell,  69 
III.  039;  Geelan  v.  Rcid,  22  111.  App. 
166;  Kemodle  d.  Caldwell,  46  Ind,  153; 
Leaaenioh  p.  Pettit,  91  Iowa,  609,  60 
N.  W.  192;  Marr  v.  Burlington,  etc., 
R.  Co.,  121  la.  117,  86  N.  W.  716; 
Downs  p.  Perkins,  207  Mass.  409,  % 
N.  E.  645;  Grant  v.  Wolf,  34  Minn. 
32,  24  N.  W.  289;  Sinclair  v.  Bradley, 
62  Mo.  180;  Bushee  p.  Allen,  31  Vt. 
631.  See  also  Fairbanks  v.  Barker,  115 
Me.  11,  97  Atl.  3. 

"Damdl  v.  TnM,  2  C.  &  P.  82; 
Gleason  p.  Hutw,  205  Fed.  506,  123 
C.  C.  A.  573;  Zimmerman  p.  Holt,  102 
Ark.  407,  144  S.  W.  222;  Milliken  p. 
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request  to  a  third  person,"  is  original  and  enforceable  though 
oral. 


§  466.  Whether  a  promiBe  priOT  to  fb»  creation  of  a  debt  is 
primary  or  collateral  is  a  question  of  construction. 

It  ie  not  helpful  to  tiy  to  establish  what  special  words  con- 
stitute a  promisor  who  induces  the  creation  of  a  debt  by  his 
promise  a  primary  debtor,  and  what  words  indicate  merely  a 
collateral  obligation  to  pay  the  debt  of  another.  The  same 
words  in  different  connections  and  under  different  circunt- 
Btances  may  warrant  opposite  conclusions  as  to  which  meaning 
the  promise  bears.  As  to  words,  often  the  subject  of  litigatdcm 
an  "P^gliwh  judge  has  said:  "The  words,  'I  will  see  you  paid,* 
as  it  seems  to  me,  may  mean  either  one  thing  or  t^  other.  'I 
will  see  you  paid,  '  that  is,  'I  will  pay  you,'  or  'You  shaD  be 
paid'.  But  I  do  not  think  these  words  are  necessarily  to  be 
taken  in  the  sense  Mr.  Cole  contended  for,  as  meaning,  'I  will 
see  that  somebody  else  pays  you,'  or  that  'your  principal  debtor 
pays  you;  and  if  he  does  not,  I  will  be  the  surety  for  payment.' 
I  do  not  think  that  phrase,  'I  will  see  you  paid,'  has  any  hard 
fuid  fast  meaning  of  that  kind;  it  must  dep^td  on  the  other 
facts  of  the  case. "  "   The  same  principle  is  f^plicable  to  other 


Warner,  62  Conn.  51,  26  Atl.  450; 
Crowder  p.  K^b,  91  Q&.  180,  16  S.  E. 
986;  Brandaer  c.  Krebbe,  54  111.  App. 
662;  Lftke  View  Hospital  Assoc,  v. 
Nicholson,  202  El.  App.  206;  Oabbert 
t>.  Erana,  184  Mo.  App.  283,  166  S.  W. 
63S;  Lohmejer  v.  Young  (Mo.  App.), 
195  8.  W.  507;  PByBon  v.  Cooniff,  32 
Hth.  269,  49  N.  W.  340;  Hudtine  b. 
Alison,  55  N.  J.  L.  250,  28  Atl.  79; 
Barrett  d.  Johnson,  77  Hun,  527,  28 
N.  Y.  S.  892;  Boiton  v.  Fair,  148  Pa. 
220,  23  Atl.  901;  Eddy  v.  Davidaon,  «i 
Tt.  66;  Runnion  v.  McHrison,  71  W. 
Va.  254,  76  S.  E.  457;  Murphey  «. 
aat«,  81  Wis.  370,  61  N.  W.  573. 

*■  Butcher  ti,  Andrews,  Comberbaoh, 
473;  Harris  v.  Huntbach,  1  Buir.  373; 
DsTis  V.  T!ft,  70  Oa.  52;  Stoltenberg  v. 
Johnson,  163  111.  App.  422;  Bubey 
Thiat  Co.  f.  Weidner,  174  Mo.  App. 


692,  161  a.  W.  333;  Dux  v.  apiObttg, 
140  N.  Y.  S.  410;  RichardatHi «.  Parkv, 
33  OkU.  33»,  125  Pac.  442;  Uralde 
Nat.  Bank  r.  Brooks  (Tex.  Ov.  Ai^.), 
162  S.  W.  957;  Drovws'  Deposit  Nat. 
Bank  t>.  Tichenor,  156  Wia.  261,  145 
N.  W.  777. 

"Pigott,  B.,  in  Mountstcfiheo  «. 
I^keman,  L.  a  7  Q.  B.  196,  205.  To 
the  same  effect,  see  Mulholland  v. 
Jon«,  83  N.  J.  L.  604,  83  AU.  875.  Aa 
to  similRr  words  the  Florida  court  said 
in  West  v.  Grainger,  46  FU.  257,  35 
So.  91,  94;  "The  language  used  by 
Oassels  importe  prima  fade  a  oidlatenl 
engagement;  that  is,  that  West,  Wiggs 
A  Co.  would  see  that  Bardin  paid  his 
debt  to  OnungO'  for  services  ratdend 
or  to  be  rend^^d,  or  that  they  woukl 
pay  it  if  Bardin  did  not.  It  is  true  that 
may  exist  iritich  will 
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language.  Unless  the  detennination  of  the  matter  depends 
solely  upon  the  construction  of  a  writt^i  contract,  the  question 
should  be  submitted  to  the  juiy.*"  The  question  to  be  deter- 
mined is  first  whether  tiie  defendant  promised  absolutely; 
if  so,  whether  any  other  absolute  obligation  arose  simulta- 
neously. If  the  defendant  alone  promised,  unqu^ionably  his 
promise  is  without  the  statute;  and  so  it  is  if  any  other  promise 
which  was  made  was  conditional  on  the  defendant's  prior 
d^ault.  If  more  than  one  promised  absolutely,  the  matter 
will  be  governed  l^  the  principles  stated  in  the  next  section. 
Evidence  that  the  ori^nal  chai^  was  to  one  person  or  the 
other,  though  strongly  tending  to  prove  the  creditor's  intention 
that  the  primary  obligation  should  rest  upon  that  person,  is 
not  concluave;  *'  nor  is  the  fact  that  a  promise  is  called  by  the 


show  th&t  Ul  angwygnunt:   ; 

guageuaed  by  Caasda 
be  (sigiiisl,  uui  not  oollatosl,  Craft  c 
Kefidrick,  39  Fla.  90,  21  So.  SOS;  Davis 
V.  Ffttrick,  141  U.  S.  479,  12  Sup.  Ct. 
AS,  3fi  L.  Ed.  828;  Orant  t>.  Wolf,  34 
Minn.  32,  24  N.  W.  289;  Amort  v. 
GhiwtoSeraon,  57  Minn.  234,  59  N.  W. 
304;  but  the  drciuugtuioeB  under 
irfaioh  the  promiae  was  made  in  this 
oaae  do  not,  in  the  opinion  of  the  court, 
affeot  this  reeult  here.  Wagnw  r.  Hal- 
lack,  3  Colo.  178;  Rok  v.  O'Linn,  10 
Neb.  364,  6  N.  W.  430;  Morrivey  v. 
Exnaey,  16  Neb.  17,  19  N.  W.  454; 
Walker  «.  McDonald,  5  Minn.  455 
(Ga.  308);  Payne  t>.  Baldwin,  14  Barb. 
670;  Walker  t>.  Richaida,  41  N.  H.  38S; 
Browno.  Weber,  38  N.Y.  187;Robert- 
■on  p.  Hunter,  29  S.  C.  9,  6  S.  E.  860; 
I^tit  B.  Braden,  56  Ind.  201 ;  Haveriy 
0.  Mercur,  78  Fa.  267;  Lewis  i>.  Lewis 
Lumber  Mfg.  Co.,  166  Pa,  217,  27 
AU.  20;  Hall  b.  Woodin,  36  Mich.  67." 
See  also  Day  ■>.  Adcock,  11  Ala.  App. 
471,  66  So.  911;  Corcoran  r.  Huey,  231 
Fa.  441,  80  Atl.  881. 

"  Day  V.  Adcock,  11  Ala.  App.  471, 
66  Bo.  911;  Lusk  c.  Thioop,  189  111. 
127,  69  N.  E.  529;  FUrbanka  v.  Barker, 
115  Me.  11,  97  AU.  3;  Stone  b.  Walker, 
18  Qny,  613;  Downs  v.  Perkins,  207 


MuB.  400,  93  N.  E.  645;  MeOowaa 
Commercial  Co.  v.  Midland  Coal,  eb)., 
Co.,  41  Mont.  211,  108  Fac.  656; 
Chesebrough  v.  Tirrill,  61  N.  J.  L.  628, 
41  Atl.  215;  Whitehurtt  p.  Padgett, 
167  N.  C.  424,  73  S.  E.  240;  Loiick  t>. 
Caldwell,  86  S.  Car.  94,  67  S.  E.  143; 
Security  Bank  Note  Co.  v.  Shrader,  70 
W.  Va.  475,  74  8.  E.  416,  Ann.  Cm. 
1914  A.  488. 

"  Clark  D.  JouM,  87  Ala.  474,  6  So. 
362;  Lusk  v.  Throop,  189  lU.  127,  59 
N.  £.  529;  Myer  v.  Grafflin,  31  Md. 
360,  100  Am.  Deo.  06;  Stone  ■>.  Walker, 
13  Gray,  613;  Walker  o.  Hill,  119  Mass. 
249;  I^TBon  v.  Jansen,  53  Mich.  427, 
19  N.  W.  130;  Wittenberg  b.  Fioher, 
183  Mo.  App.  347,  166  8.  W.  1106; 
McGowan  Commercial  Co.  c  Midland 
Coal,  etc.,  Co.,  41  Mont.  211,  108  Pac 
65S;  Walker  v.  Richards,  41  N.  H. 
388;  Gallagher  v.  McBride,  66  N.  J. 
L.  360,  49  Atl.  582;  Foster  t.  Fersoh, 
68  N.  r.  400;  White  o.  Tripp,  12B 
N.  C.  623,  34  S.  £.  686;  Keder  v. 
Cheadle,  12  Okla.  489,  72  Pac  367; 
Mackey  v.  Smith,  21  Oreg.  698,  28 
Fac  974;  Repair  s.  Erebs  Lumber 
Co.,  73  W.  Va.  139,  80  S.  £.  140.  But 
see  Millsaps  v.  Nixon,  102  Ark.  436, 
144  3.  W.  915;  Rottnion  v.  Fix,  26 
Mo.  App.  671. 


parties  a  guaranty  conclusive  that  the  promise  is  not  ori^nal," 
though  such  is  the  natural  meaning  which  will  be  given  to  the 
word  if  there  are  no  contralling  facts." 

§  466.  Debts  oxiginally  incurred  as  joint  or  joint  and  several 
obligations. 

The  words  of  the  statute  require  the  existence  of  a  debt 
independent  of  the  obligation  created  by  tiie ' '  special  promise. " 
Therefore,  a  joint  promise  which  is  in  law  a  single  liabiUty  is 
not  within  the  statute,  thoiigb  one  of  the  joint  debtors  entered 
into  the  obligation  as  a  matter  of  accommodation  to  the  other.** 
And  an  agreement  to  convert  a  separate  into  a  joint  debt  by 
way  of  novation,  thereby  securing  the  liabiUty  of  a  new  party 
and  discharging  the  several  liabiUty  of  the  original  debtor,  is 
also  not  within  the  statut^.*'' 

As  a  matter  of  logical  analysis  of  contracts  there  seems  no 
reason  to  doubt  that  a  several  original  obligation  may  be 
entered  into  by  each  of  two  or  more  persons  simultaneously 
for  the  same  performance;  but  to  permit  two  origmal  debts  to 
arise  simultaneously  from  one  quid  pro  quo,  woidd  violate  & 
rule  estabhshed  in  the  action  of  debt.  "It  is  an  indispensable 
condition  of  the  defendant's  liability  in  debt  in  cases  where 
another  person  received  the  actual  benefit,  that  this  other  per- 
son should  not  himself  be  hable  to  the  plaintiff  for  the  benefit 
received.    For  in  that  event  the  third  person  woxUd  be  the 

"EBberg-BachmanL.T.Ca.ti.Heid,  Mich.  292;  Rottman  v.  FLk,  25  Mo. 
62  Fed.  962,  063;  Gaeter  v.  Ashley,  1  App.571;MitcheUE'.  D&via  <Mo.  App.), 
Ark.  325,  333;  Packer  i>.  Benton,  35  190  8.  W.  357;  Hetfidd  r.  Dow,  3 
Conn.  343,  348,  05  Am.  Dec.  246;  Dutch.  440;  Pecle  v.  FoweU,  150  N.  C. 
Thayer  v.  Wild,  107  Maes.  449,  452;  663,  657,  73  So.  234;  Whitehurat  r. 
McGowan  Commercial  Co.  v.  Midland  Padgett,  157  N.  C.  424,  73  S.  E.  240; 
Coal,  etc.,  Co.,  41  Mont.  211,  108  Pac.  Olaon  v.  McQueen,  24  N.  Dak.  212, 
656;  DeUman  v.  Friedlander,  40  Or.  130  N.  W.  422;  Waldock  r.  Firat  Nst 
33,  66  Pac.  297,  208;  Drovers'  Deposit  Bank,  43  Okla.  348,  143  Pac.  53;  Wain- 
Nat.  Bank  v.  Tichenor,  156  Wis.  261,  wright  v.  Straw,  15  Yt,  215,  40  Am. 
146  N.  W.  777,  779.  Dec.  675;  Eddy  p.  Davidson,  42  Vt. 

xSouthtm Coal, etc., Co.  V.Randall,  56,60.    See  also  McGill  c .  Dowdle, 33 

141  Qa.  48,  80  S.  E.  285.  Ark.  311;  Strickland  v.   Hamlin,  87 

"  Perry  if.  Jarman,  125  Ark.  240,  ISS  Me.  81,  32  Atl.  732.     But  see  conM 

6.  W.  544;  Boyce  f.  Murphy,  91  Ind.  1;  Matthews  o.  Milton,  4  Yerg.  576,  20 

Oldenburg  v.  Dorsey,   102  Md.   172,  Am.  Dec.  247. 

179,  62  Atl.  676;  Gibbs  v.  Bkncbard,  15  •■  Ex  parU  laixe,  1  De  Gex,  300. 
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debtor,  and  one  quid  pro  quo  cannot  give  rise  to  two  distinct 
debts, "  *■  and  this  rule  still  persists.  Though  two  obligations 
may  arise  from  the  transfer  of  a  single  quid  pro  quo;  but  one 
of  them  can  be  an  original  debt;  the  other  must  be  a  special 
promise  to  answer  for  the  debt.*^  There  is  no  such  limitation, 
however,  on  the  power  of  parties  to  make  special  contracts. 
Where  tliere  is  sufficient  consideration  die  parties  may  make 
any  promises  which  they  choose.  Therefore,  it  is  evident  that 
both  of  two  obligations  incurred  on  the  transfer  of  a  quid  pro 
quo,  may  by  special  contract  be  absolute  and  unconditional 
promises  to  pay  the  price.    One  of  the  obligations  must  be 


"Ames's  Lectures  oa  Legal  Hiat. 
94.  "There  cannot  be  a  double  debt 
iqion  a  ain^e  loan."  Per  curiam,  in 
Marriott  v.  Liata,  2  Wils.  141,  142. 

"IUb  aeeniB  geno^ally  assumed  in 
tbe  cases,  and  in  Hetfield  d.  Dow,  3 
Dutch.  440,  451.  Wfaelpley,  J.,  siud: 
"How  coo  two  persoDB  be  liable,  as 
original  principal  debtora,  upon  a  parol 
cmttmct,  not  in  wriUng,  for  the  en- 
tirety of  tbe  same  debt7  To  atete  the 
lanpoeition  seems  its  best  refutation. 
If  tbe  listHlitj  of  the  one  is  complete  by 
itself,  and  not  dependent  upon  or 
coUato^  to  the  oibtr,  then  payment 
by  one  would  not  be  payment  for  both, 
and  the  fortunate  poonennor  of  such  an 
undOTtakiDg  mi^t  enforce  douUe  eat- 
inaction  for  the  eame  debt.  If  the 
undotakingB  l>e  not  independent,  one 
must  be  collateral  to  the  other,  and 
that  which  is  thus  oollat^^  must  be 
subject  to  the  operation  of  the  statute." 
So  in  Welch  t>.  Marvin,  36  Mich.  50, 
the  court  said:  "Under  no  theory  of 
this  case,  could  Cook  and  Welch  both 
be  responsible  to  plaintiff  severally,  at 
his  option.  If  Cook  was  liable  for  the 
meats  furnished  after  the  arrangement 
with  Welch  was  mode,  then  clearly 
Wdch's  liability  could  not  be  an  orig- 
inal one.  It  is  equally  clear  that  if 
Welch's  promise  was  an  original 
promise,  and  the  debt  his  debt,  then 
Co<A  omild  not  be  hdd  liable  thereon." 


And  so  Kent  states:  "If  the  whole 
credit  be  not  given  to  the  person  who 
comes  in  to  answer  for  another,  hia 
undertaking  Is  ooUateral  and  must  be 
in  writing,"  3  Kent,  Comm.  323,  and 
this  passsge  is  often  quoted  with  ap- 
proval in  t«nnB  or  in  substance.  See 
Pake  V.  WaBoa,  127  Ala.  240,  28  So. 
6SS;  Shepherd  v.  Butcher  TocJ,  etc., 
Co.,  (Ala.  1916),  73  So.  49S;  Cotdray 
■>.  James,  19  Ga.  App.  166,  91  S.  E. 
239;  Swift  v.  Pierce,  13  AUen,  136, 138, 
and  O'Connell  v.  Mt.  Rolyoke  College, 
174  Mass.  511,  55  N.  E.  460;  Cole  v. 
Hutchinson,  34  Minn.  410,  26  N.  W. 
319;  FrisseU  v.  Williams,  87  Mo.  J^. 
S18;  Mueller  v.  Woodson  (Mo.  App.), 
198  a.  W.  1134;  McGowan  Commer- 
cial Co.  V,  Midland  Coal,  etc.,  Co.,  41 
Mont.  211,  108  Pac.  655;  Waldock  v. 
First  Nat.  Bank,  43  Okla.  348,  143 
Pac.  63;  Matteson  v.  Moone,  25  B.  I. 
129,  54  Atl.  1053;  Mankie  c.  Jones,  63 
W.  Va.  373,  60  S.  E.  248;  Security 
Bank  Note  Co.  v.  Shrader,  70  W.  Va. 
475,  74  S.  E,  416,  Ann,  Cas.  1914  A. 
488;  Rietzloff  d.  Glover,  91  Wis.  65,  M 
N.  W.  298.  It  will  be  seen,  however, 
that  if  taken  Lteially,  this  statement 
would  be  inconsistent  with  the  cases 
cited  supra,  n.  94,  which  are  unques- 
tionably aouad,  holding  a  joint  liability 
not  within  the  statute.  To  this  extent 
modification    of    t 
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collateral  under  the  law  of  debt  and  of  the  Statute  of  Frauds, 
but  need  not  be  conditional  on  prior  default  of  the  primary 
obligation,  though  doubtless,  generally,  it  is;  nor  need  it  be  to 
pay  the  "debt"  of  the  original  obligor  as  distinguished  from 
the  price  of  the  quid  pro  quo.  The  modem  application  cA  the 
old  law  of  debt  to  the  Statute  of  Frauds  is  this: — tiie  ooosider- 
ation  for  several  absolute  promiseB  made  by  two  must  have 
enured  to  the  benefit  of  one  of  them,  of  both  of  them,  or  of 
neither  of  them.  If  it  enured  to  the  benefit  of  one  only,  the 
other  is  a  surety  and  his  promise  is  within  the  statute."  If  the 
consideration  enured  to  the  benefit  of  both  or  neith^  of  them, 
the  liabihty  should  be  joint,  as  the  enjoyment  or  lack  of  enjoy- 
ment, of  the  consideration,  is  equally  joint,  and  the  statute 
is  inapplicable. 

In  the  case  of  contracts  by  specialty,  there  is  not  the  same 
difficulty  in  two  persons  becoming  severally  liable  for  the  same 
debt.  No  quid  pro  quo  had  to  be  received  by  eith^  of  than; 
the  E{)ecialty  itself  gave  rise  to  the  debt.**  For  this  purpose 
n^otiable  instruments  are  to  be  r^arded  as  mercantile 
specialties,  though  open  to  defences  unless  some  value  was 
received  by  the  maker  or  ^ven  by  a  holder.'  And  joint  and 
B&WGcaX,  or  several  obligations  given  in  return  for  a  quid  pro 
quo  furnished  to  one  of  the  obligors  on  such  instruments  are 
not  within  the  statute  as  to  any  of  them.*  In  some  of  the 
decisions  this  result  is  explained  by  saying  that  a  consideration 
is  presumed,  and  that  therefore  the  note  furnished  a  sufficient 
memorandum.  But  if  the  note  was  given  for  a  particular 
consideration,  and  the  local  law  requires  the  coodderation  in 
a  memorandum  to  be  stated,  no  memorandum  can  be  accurate 
and  sufficient  which  does  not  state  that  very  consideration. 

"See  cftHM  in  the  pieoeding  note,  see  2  Aumb'  Caa.  Bills  and  Xotee,  620 

But  Bee  Mitchell  e.  Davis  (Mo.  App.),  el  »eq. 

190  S.  W.  357,  with  which  <f.  Mudler  <  Oavidsoii  t.  Rothschild,   4ft  Ak. 

V.  WoodBOn  (Mo.  App.),  198  8.  W.  104;  Nichols  &  Shepard  Co.  ».  Ded- 

1134.  rick,  61  Minn.  513,  63  N.  W.  1110; 

"Amca,  Lectures  on  Leffd  HktotT,  Freeh  v.  Yawgo-,  47  N.  J.  L.  157,  64 

88,  90,  95,  122.  Am.  Rep.  123;  Casey  v.  Brabaaaa,  10 

'  As  to  the  right  of  the  hddet  irf  ae-  Abb.  Pr.  368;  Paul  v.  StaokhouM,  38 

gotisble  paper  to  sue  in  debt  upon  it,  Pa.  302;  Wainwright  v.  Straw,  15  Vt. 
215.  40  Am.  Dec.  675. 
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The  result  of  the  cases  can,  therefore,  properly  be  rea 
on  the  theory  that  the  promises  in  negotiable  paper     i 
as  they  do,  obligations  under  the  custom  of  mercli 
not  within  the  statute. 

The  same  result  may  be  reached  where  on^  on 
simuItaneouB  obligatioim  la  a  specialty,  the  other  beii    i 
a  parol  promise.    Thus  where  a  bank  discounted  no 
corporation,  on  receiving  a  promise  by  certain  stot 
that  tiiey  would  pay  the  notes  at  maturity,  acoordinj    ; 
tenor,  a  several  obligation  was  thereby  created  simult 
in  favor  of  the  bank.    Though  the  court  hdd  t^e  stool    i 
promise  was  original  and  not  conditional  on  defaull 
makers  of  the  notes,  there  could  be  no  doubt  that  t    : 
likewise  acquired  the  absolute  obligation  of  the  makei 
notes.' 

What  the  effect  may  be  on  the  technical  doctr 
bidding  two  original  several  obligations  to  arise  b>  : 
ccmtract  from  the  same  transaction,  of  the  common  st 
provision  making  aU  joint  liabilities  joint  and  sever 
inquiry  to  which  the  cases  as  yet  give  little  answer.* 

If  joint  and  several  liability  may  be  orally  created,  i 
difficult  to  see  why  several  liability  may  not  be. 


§  467.  Kew  promise  in  form  ft  guaranty. 

It  is  not  infrequently  assumed  or  stated  that  a  pro 
pay  a  debt  or  perform  a  duty  if  another  person  fails  tc 
is  wiUiin  the  statute,  but  that  a  promise  may  be  madt 


■Droven'  Depont  N&t.  Bank  t>. 
■nchenot,  166  Wis.  261, 14fi  N.  W.  777. 
See  aim  Guild  0.  Conrad,  U894)  2  Q.  B. 
886.  So  in  Kebey  c  Muoaon,  198  Fed. 
841,  117  C.  C.  A.  483,  an  agreement 
by  two  oopartnen,  A  and  B,  with  C  & 
D  to  induce  them  to  s^  as  suretiee  a 
note  made  by  B  which  was  to  be  dia- 
oouuted  at  a  bank,  that  the  note  sbauld 
be  a  partnership  debt,  was  held  not 
within  the  statute  becauae  made  to  se- 
cure capital  for  the  partnership;  and 
die  sureties  having  paid  the  note  were 
allowed  to  piQve  it   in   buikruptcy 


against  the  partnership  estate 
be  observed  that  this  is  in  e?e 
of  KTeral  liability  to  C  &  D  t 
nify  them,  created  at  the  time 
was  discounted,  for  A  A  B  pre 
a  firm  and  B  was  continuous! 
individually  by  his  signature 
note. 

*  In  Bennington  Lumber  Ci 
t&way  (Olda.),  168  Pac.  666, 
held  that  a  joint  and  several  ot 
was  unaffected  by  the  Sta 
Frauds. 
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If  it  is  abaolute  in  terms  to  pay  the  debt  of  a  person  primarily 
liable  irrespective  of  any  prior  default  by  the  latter.  It  is  prob- 
ably true  that  a  promise  conditional  on  the  prior  default  of 
a  primary  debtor  is  general^  within  the  statute,  for  if  the 
transaction  were  such  that  the  promisor  could  be  property 
called  in  any  sense  an  original  debtor,  he  would  naturally  under- 
take absolutely  to  pay  a  debt,  the  burden  of  which  he  has  as- 
sumed as  his  own;  uid  there  are  expressions  by  able  judges 
which  aeem  to  indicate  that  they  ref^nled  this  test  as  final.^ 

Brown  V.  Webo-,  38  ff.  Y.  187,  189, 
the  oourt  eaid: 

"Tlie  Unguage  sbowB  that  the  teat  to 
be  applied  to  every  eaae  is,  whether 
the  party  sought  to  be  charged  u  the 
priDcipal  debtor,  primarily  liable,  or 
whether  he  is  only  liable  in  case  irf  the 
default  of  a  third  penon;  in  other 
words,  whether  he  ia  the  debtor,  or 
whether  his  relation  to  the  ca-editcM-  is 
that  of  surety  to  him  for  the  perioim- 
ance,  by  some  other  person,  of  the  ob- 
lipition  of  the  lattw  to  the  creditor. 
In  the  former  case  the  promiao  is  i>ot 
within  the  statute,  because  the  party 
promimng  is  not  undertaking  for  the 
performance  by  another,  rA  some  duty 
owing  by  the  other,  but  for  the  pei^ 
formaiioe  of  his  own  obhgation;  but, 
in  the  latter  caae,  it  ia  within  the  stat- 
ute, because  the  liability  is  contingmt 
upon,  whether  another  performs  his 
obligation,  for  whose  performance  the 
party  sought  to  be  charged  has  uoder- 
taken.  There  has  never  been  any  dis- 
pute as  to  the  above  priaciplea,  but  the 
difficulty  has  been  in  det«rmining  to 
which  class  the  cases  tJiat  have  been 
adjudged  belonged." 

But  the  cases  the  court  sui^Msee  do 
not  cover  the  whole  ground.  One  who 
promisee  absolutely  may  be  a  surety. 

In  Davis  e.  Patrick,  141  U.  S.  479, 
488,  3S  L.  Ed.  826,  the  court  said, 
quoting  from  the  ognnion  in  Emeraon 
V.  Slater,  22  How.  28, 43,M  L.  Ed.  380: 
"Whenever  the  main  purpose  and  ob- 
ject of  the  promisor  is  not  to  aDmnr  for 


•  In  Peokham  «.  Faria,  3  Doug.  13, 
14,  Lord  Mansfield  said:  "In  Jones  e. 
Cooper,  [I  Cowp.  227|  the  oourt  was  of 
opinion,  that  whenever  a  man  is  called 
upon  only  in  the  second  instance,  be  is 
within  the  statute;  otherwise,  where  he 
is  to  be  called  upon  in  the  first  instance. 
'  In  Oiuld  D.  Conrad,  11894]  2  Q.  B. 
885,  892,  Lindley,  L.  J.,  said:  "If  it  was 
a  contract  to  pay  if  the  Demraara  firm 
did  not  pay,  then  it  is  void  under  the 
Statute  of  Frauds  as  not  bdng  in  writr 
ing.  But  if,  on  the  other  hand,  it  was 
a  promise  to  put  the  plaintiff  in  funds 
in  any  event,  then  it  is  not  such  a  prom- 
ise as  is  within  the  Statute  of  Frauds," 
and  the  other  membars  of  the  oourt 
make  the  same  distinction. 

In  Davys  tr.  BuaweU,  [19I3I  2  K.  B. 
47,  Vaughan  WiUiams,  L.  J.,  seemed  to 
regard  the  teet  as  affording  but  a 
■prima.  Sao*  indication  of  whether  the 
promise  is  within  the  statute,  saying: 
"As  I  undrastand  it,  in  any  case  where 
in  substance  and  in  fact,  an  obligation 
has  been  undertaken  by  a  person  to  the 
creditor  \a  pay  a  debt  due  from  another 
person,  for  which  that  other  remains 
reeponsble,  in  the  event  of  his  making 
default,  yriwa  faeU  that  is  a  guarantee, 
and  the  case  comee  within  the  fourth 
section  of  the  Statute  of  Frauds." 
And  the  test  I^d  down  in  Wms.  Saund. 
211  e,  quoted  in  this  case  as  accurate 
(see  supra,  {  462,  infra,  \  474),  is  inoon- 
sistent  with  a  rule  which  would  make 
the  absolute  or  conditional  character 
of  the  promise  a  oonclusive  test.     In 
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It  ia  not,  however,  universally  true  that  a  guarantee  conditional 
on  another's  default  is  within  the  statute.'  An  assignment 
accompanied  by  a  guarantee  ihai  the  obligor  of  the  assigned 
claim  will  pay  it,  is  not  within  the  statute;  ^  nor  is  the  contract 
oi  add  credere  fact*^  with  his  principal.'  These  cases  must  be 
regarded  aa  exceptional  and  withdrawn  from  the  operation  of 
the  statute  for  reasons  of  policy.  But  a  promise  in  the  form  i 
of  a  guarantee  of  performance  by  another  is  not  within  the 


another,  but  to  subeerve  some  pecu- 
niary or  busineaB  purpose  of  his  own, 
iuvolviug  either  a  benefit  to  himself  or 
damage  to  the  other  oontraeting  party, 
his  promise  is  not  within  the  statute, 
although  it  may  be  in  form  a  promise 
to  pay  the  debt  of  tLnother,  and  al- 
though the  pnformance  of  it  may  inci- 
dentally have  the  ^ect  of  ezUngtiiah- 
ing  that  UabiUty,"  and  added,  pwhape 
somewhat  inconaistently  (at  p.  489), 
"Counsd  for  Davis  place  stroB  on  the 
form  of  exjM-eseion  attributed  by  Pat- 
rick to  Davis,  to  wit:  'I  will  be  per- 
sonally leaponaible;  I  will  see  you  paid; ' 
and  contends  that  the  import  of  such 
language  is  that  of  a  collateral  prom- 
ise. There  is  force  in  this  contention, 
as  it  implies  that  some  one  else  was 
also  bound,  but  the  real  characto:  of  a 
prraniae  does  not  depend  altogether 
upon  the  form  of  expression,  but  largely 
on  the  ntuation  of  the  partiee;  and  the 
question  always  is,  what  the  parties 
mutually  underatood  by  the  language, 
whether  they  underatood  it  to  be 
ocdlatovl  or  a  direct  promise."  In 
Warner  v.  Willoughby,  60  Conn.  468, 
471, 22  Atl.  1014,  25  Am.  St.  Rep.  343, 
the  court  said;  "It  seems  to  have  been 
undostood  by  the  parties  and  the 
court  alike  that  the  defendant  did  not 
agree  that,  if  the  plaintiff  would  for- 
bear im>oeedihgfl  to  place  a  lien  upon 
the  pranisea  described,  the  defendant 
would  pay  him  the  seven  hundred  dol- 
lars or  any  part  thnwrf  for  which  he 
had  oontracted  to  do  the  work.  No 
such  promiae  is  allied  or  testified  to. 


On  the  contrary  the  promise  alleged 
and  testified  to  is  substantially  the 
promise  of  which  the  court  treated  in  ita 
<diargeB  and  instructed  the  jury  to  be  a 
valid  and  binding  one  though  not  in 
writing,  namdy,  a  promise  to  see  the 
plaintiff  paid  for  bis  work,  to  pay  if  Mr. 
Hum)riitey  did  not.  This  is  deariy  not 
a  direct  undert^dng  to  answer  in  the 
first  instance.  It  was  not  understood 
by  the  parties  that  Humphrey  was  not 
liable  to  pay  Uie  plaintiff  under  the 
contract,  or  that  hia  liability  was  af- 
fected by  the  undertaking  (^  the  de- 
fendant. Humphrey  continued  liable 
and  in  fact  paid  a  large  part  of  the 
oontract  fvice.  The  undertaking  upon 
which  the  plaintiff  relied  was  that  of  a 
person  not  before  liable,  for  the  debt 
or  duty  of  another  who  continued  liable 
to  pay  for  the  work  performed  under 
the  contract.  It  was  a  collateral  undw- 
taking  and  within  the  statute  of 
frauds."  In  Lampson  e.  Hobart's  Es- 
tate, 28  Vt.  697,  700,  it  is  said:  "It 
is  necessary,  too,  that  a  parol  promise 
of  this  kind,  to  be  binding,  should  be 
absolute,  and  not  dependent  on  the 
failure  of  the  debtor  to  pay,  and  such 

■  In  Westmoreland  v.  Porter,  75  Ala. 
462;  Raabe  t>.  Squier,  148  N.  Y.  81,  42 
N.  E.  S16,  oral  promises  conditional 
on  default  of  a  debtor  were  held  vaUd 
because  made  for  beneficial  considera- 
tion.    The  cases  seem  open  to  criti- 

'  S(¥  fn/ra,  \  4Si. 
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statute  if  the  person  whose  performance  is  guaranteed  is  under 
no  liability  to  the  promisee,*  which  indicates  that  it  is  not 
4  merely  the  form  of  the  new  promise,  but  the  existence  of  a 
primary  obligor  which  is  important.  It  is,  however,  especially 
as  a  ne^tive  test  that  the  form  of  guaranty  is  inadequate. 
Certainly  a  new  promise  to  pay  the  debt  of  another  is  often, 
.if  not  generally,  within  the  statute  though  the  new  promise 
be  not  in  terms  conditional  upon  prior  default  by  the  person 
primarily  liable."  In  most  of  the  cases  hereafter  discussed 
of  new  promises  to  pay  existing  debts,  the  promises  were  in 
terms  absolute,  yet  the  court  resorted  to  inquiries  as  to  the 
purpose  and  consideration  of  these  promise  and  whether  th^ 
extinguished  the  orifpnal  debt  in  order  to  decide  whether  the 
statute  was  appUcable;  and  specifically  promises  to  make  or 
accept  n^otiable  paper  are  within  the  statute,"  thoiigh  na- 
tber  the  promise  to  s^  nor  the  obligation  which  would  be 
incurred  by  signing  are  conditional  on  prior  default. 

§  468.  Hew  promise  in  form  to  pay  the  debt  of  another. 

P^haps  it  might  more  plausibly  be  suggested  that  the  appU- 
cability  of  the  Statute  depends  upon  whether  the  promise  in 
question  is  in  terms  to  pay  the  debt  of  another,  so  that  the  con- 
tract by  its  very  language  makes  the  measure  of  the  promisor's 
liability  identical  with  that  of  another,  who  as  between  the 
two  is  the  one  who  should  discharge  the  obligation. 

In  New  York  the  rule  has  been  stated  as  follows:  "Where 
the  primary  debt  subsists  and  was  antecedottly  contracted, 
the  promise  to  pay  it  is  original  when  it  is  founded  on  a  new 
coDfflderation  moving  to  the  promisor  and  beneficial  to  him, 
and  such  that  the  promisor  thereby  comes  under  an  indepen- 
dent duty  of  payment  irrespective  of  the  liabifity  of  the  princi- 
pal debtor.". "   Doubtless  it  is  true  that  the  new  promise  must 

t      *SeeMiini,  S461.  Martjoi  t>.  Arnold,  38   f1&.   446,   18 

"  "It  cannot  be  that  eretj'  abaolute  So.  TBI."    Weat  e.  Grainger,  46  FIa. 

verbaJ  promise  to  inqt  tbe  debt  of  an<  257,  36  So.  Bl,  95.    See  also  Richard- 

othtf  upon  some  new  oonnderatioD  aon  Preaa  v.  Albri^t,  224  N.  V.  M7, 

moring  to  the  promisor  is  without  the  121  N.  E.  463. 

Statute  of  Frauds.     The  statute  will  "See  «upro,  { 467. 

not    admit    of    that    iiiteriHvtatioa.  "  White  v.  Rintoul,  108  N.  Y.  22% 


§  468    PBOinsB  TO  answbb  fob  the  debt  of  ANOTH 

^36  identical  in  scope  with  the  original  obhgatlon,^* 
may  be  this  identity  in  fact  though  the  terms  of  the  D 
'ise  do  not  express^  adopt  the  debt  as  a  standard] 
authorities  indicate  that  a  promise  which  is  in  tem 
tan  amount  fixed  by  some  other  standard  than  the  de 
other  may  still  be  within  the  statute.  This  is  she 
clearly  by  the  cases  holding  promises  to  sign  n^otia] 
for  accommodation  within  the  statute.  In  these  cat 
promisor  should  sign,  he  clearly  mi^t  be  liable  for  U 
the  instrument,  though  the  supposed  ori^nal  debU 
defence.'*  Conversely,  it  is  true  that  a  promise,  the 
which  is  fixed  by  the  legal  obligation  of  another,  is  n- 
sarily  within  the  statute.'* 


227, 15  N.  E.  318.  lUa  quotation  BUg- 
geslB  the  inquiiy,  what  is  to  be  aaid 
if  tbe  oonoderatioii  was  not  ben^oiol 
to  the  promiaor,  but  his  promise  was 
abaolute  in  terms  binding  him  to  per* 
f  aim  regaidless  of  the  liability  of  the 
Other  obligor,  or  if  the  considNation 
WM  beneficial  and  the  prooiise  in  terms 
limited  b>  the  debt  of  the  principalT 

"  See  lupni,  1 456. 

"  See  casee  dted  mtpra,  1 457. 

like  same  ptant  may  be  found  in 
other  caan.  In  Colman  v.  Ey\eB,  2 
Staric.  62,  a  landlord  had  given  a  war- 
lant  for  distress  on  the  tenant;  the 
defendant  took  the  plaintiff  to  the 
preouMa  to  keep  posseaBion  of  the  dis- 
bained  goods  and  promiaed  to  pay 
him.  Lord  Ellenborough  held  that 
since  the  landlord  wab  responsible  for 
theneoesMry  expenses  of  the  diatreas^ 
the  defoidjuit^B  promise  was  within 
Uie  statute.  Yet  here  it  is  clear  that 
the  defendant  promised  to  pay  the 
{daintifTs  chaiges,  not  merely  to  sab- 
irfy  the  landlord's  liability  for  those 
dtarges. 

"  In  Edwards  v.  Edly,  6  M.  ft  8. 
204,  the  dtfendants  promised  to  pay 
the  plaintiff  "all  such  rent  as  shall 
appear  to  be  l^ally  due  from  him" 
from  a  third  peawm.    llie  court  held 


that  the  promise  was  not 
statute  because  made  in  ooi 
of  the  surrendo'  of  goods  to 
iaors.  Abbott,  J.,  deolare 
unable  to  distinguish  the 
Castling  v.  Aubert,  2  East, 
whoe  the  promise  in  que 
clearly  to  pay  a  fixed  sum. 

In  the  following  cases,  als<i 
vrere  held  not  within  the  stat 
were  in  terms  to  pay  the  debt ' 
In  each  case  the  oonaideratio 
by  the  ivomiaor  being  held  t^i 
debt  an  original  obligation  of 
isor.  lamson  d.  Hobart'e 
Vt.  697;  CroiH  v.  RichardM 
611;  Green  f.  Hadfield,  89  W 
N.  W.  310.  More  strikinf: 
perhaps  of  the  Auiimportan 
tingu^hing  between  a  im«ii 
is  in  tarns  a  promise  to  pay 
another  as  such,  and  one  « 
termsa  promise  to  pay  a  fixt 
assumed  by  the  parties  to  bi 
of  another,  and  which  ia  ii 
debt,  ia  the  general  failure  of 
in  many  dedaiona  on  this  i 
discuss  any  possible  diffwenc 
these  two  cases,  or  to  coi 
promisee  which  come  befon 
having  one  rather  than  the 
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§  469.  Discharge  of  the  origiiial  debt  as  a  test 

It  IB  often  said  that  a  new  promise  is  presumptively  within 
the  Statute  of  Frauds  tmless  the  original  debt  is  discharged. 
As  all  the  authorities  admit  that  there  are  cases  where  this 
presumption  is  inapplicable,  the  test  is  not  valuable  unless 
some  rule  can  be  given  indicating  when  the  presumption  does 
not  apply. 

The  importance  of  the  discharge  of  the  <»igiaal  obligation 
is  this:  If  the  new  promisor  as  well  as  the  original  promisor 
is  liable,  whatever  may  be  the  form  of  the  promisor  in  sub- 
stance, one  of  these  three  situations  must  exist:  (1)  the  new 
promisor  must  become  surety  for  the  old  obligor,  (2)  the  old 
obligor  must  have  become  surety  for  the  new  promisor,  or  (3) 
both  parties  must  be  beneficially  interested  so  that  each  is 
surety  for  the  other  as  to  a  portion  of  the  obligation.  Therefore, 
unless  the  original  obligor  falls  back  into  the  position  of  surety, 
the  new  promise  is  either  in  whole  or  in  part  to  pay  the  debt 
of  another,  if  the  ori^nal  obligation  still  exists. 

It  is  submitted,  therefore,  that  on  principle  the  test  whether 
the  original  debt  is  discharged  should  be  applicable  unless  the 
new  promisor  has  assumed  the  debt  as  his  own;  that  is,  unless 
he  has  come  into  the  position  of  primary  obligor  and  the  orig- 
inal debtor  has  fallen  into  the  position  of  a  surety,  the  prom- 
ise should  be  held  within  the  Statute.  In  fact,  the  law  both 
of  England  and  of  the  United  States  has  narrowed  the  botmd- 
aries  of  the  statute  somewhat  more  closely  than  this. 

Tn  England,  the  surrender  of  property  by  the  creditor,  and 
in  many  jurisdictions  in  the  United  States  not  only  this  but 
any  new  consideration  beneficial  to  the  new  promisor  and  re- 
ceived by  him,  ia  sufficient  to  validate  an  oral  promise,  al- 
though the  original  debt  has  not  been  discharged." 

§  470.  The  purpose  of  the  promisor  as  a  test. 

Perhaps  as  common  a  test  as  any  that  has  been  suggested 
for  distii^i^uishing  promises  which  fall  within  the  statute  from 
those  which  fall  without  its  boundaries,  is  based  on  the  sup- 
posed pxupose  or  object  of  the  promisor.    Chief  Justice  Sha,v, 

*  See  wfra,  {  472. 
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in  a  leading  Massachiisette  decision,"  eaid  that  "when  the 
party  promiedng  has  for  his  object  a  benefit  which  he  did  not 
before  enjoy  accruing  immediately  to  himself,"  the  promise 
is  not  within  the  statute;  but  where  "the  object  of  the  promise 
is  to  obtain  the  release  of  the  person  or  property  of  the  debtor, 
or  other  forbearance  or  benefit  to  him,  it  is  within  the  statute  " 
and  this  becomes  changed  in  a  later  Nebraska  case,'^  to  the 
following:  "Where  the  leading  purpose  of  a  person  who 
agrees  to  pay  the  debt  of  another  is  to  gain  some  advantage, 
or  promote  some  interest  or  piupose  of  his  own,  and  not  to 
become  a  mere  guarantor  or  surety  of  another's  debt,  and  the 
promise  is  made  on  a  sufficient  consideration,  it  will  be  valid 
although  not  in  writing."  Similar  statements  may  be  found 
in  other  decisions.'*  But  the  distinction  thus  su^ested  is 
easily  subject  to  misapprehendon.  The  purpose  or  object  of 
the  prom^r  is  always  to  acquire  the  consideration  for  which 
the  promise  is  exchanged;  that  is  why  he  gives  his  promise, 
not  because  bis  promise  itself  has  a  pmpose,  and  if  he  wants 
the  consid^ation  enough,  he  will  give  the  kind  of  promise  for 
it  thaX  the  promisee  desires.  Therefore  it  is  perfectly  possible 
for  a  promisor  to  have  as  his  leading  pmpose  the  "gaining  of 
some  advantage"  or  "promotion  of  some  interest  of  his  own" 

"Nelson  «.  Boynbm,  3  Met.  396,  Btanding  the  eEFed,  in  to  pay  or  dm- 

402,  37  Am.  Deo.  148.  charge  the  debt  of  another,  hie  prom- 

"  Swayne  p.  Hill,  69  Neb.  662,  655,  iae  b  not  within  the  statute."    To  the 

81    N.    W.   855,    quoted   fram   FitE'  same  effect  are,  EmeraOQ  v.  Slater,  22 

goaM  B.  Momasey,  14  Neb.  198,  IS  m>w.  28,  43,  16  L.  Ed.  360;  Mine, 

N.  W.  233.  ein..  Supply  Go.  v.  Stockgrowere '  Bank, 

"In  Nugent  v.  Wolfe,  111  Pa.  St.  173  Fed.  869,  98  C.  C.  A.  229;  Guar- 
471,  480,  4  Atl.  15,  66  Am.  Rep.  291,  anty  Tniat  Co.  v.  Kcehler,  195  Fed. 
it  is  stated  as  a  general  rule  that  "When  660,  115  C.  C.  A.  479;  Kelaey  i>.  Mun- 
the  leading  object  of  the  promise  or  son,  198  Fed.  841,  843,  117  C.  C.  A. 
agreement  is  to  become  guarantor  or  483;  Clifford  v.  Luhring,  69  111.  401; 
surety  to  the  immusee,  for  a  debt  for  Frohardtf,  Duff,  1561a.  144, 135  N.W. 
which  a  third  party  is  and  oontiouee  609,  40  L.  R.  A.  (N.  S.)  243;  Olden- 
to  be  [Himarily  Uable,  the  agreement,  burg  ■>.  Doi^ey,  102  Md.  172,  179,  62 
whether  made  before  or  aft«r,  or  at  the  Atl.  576;  Rice  v.  Hardwick,  17  N.  Mex. 
time  with  the  [vomise  of  the  principal,  73,  134  Pac.  800;  Crawford  v.  Edison, 
is  within  the  statute,  and  not  binding  46  Oh.  St.  239,  13  N.  K.  80;  Fehlinger 
unkee  evidenced  by  writing.  On  the  i>.  Wood,  134  Pa.  St.  517,  524,  19  Atl. 
other  hand,  what  the  leading  object  746;  Lorick  v.  Caldwell,  85  S.  Car.  94, 
<d  the  promisM'  is  to  eubaerre  some  100,  67  S.  £.  143;  Bellowa  v.  Sowles, 
intcnet  or  purpoee  qf  his  own,  notwith-  57  Vt.  164,  171,  52  Am.  Rep.  118. 
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by  becoming  "  a  mere  guarantor  or  surety  of  another's  debt." 
The  real  distinction  of  purpose  or  object  which  it  is  sought  to 
bring  out  is  doubtless  that  between  intending  that  the  con- 
sideration for  which  the  promise  is  given  shall  benefit  the 
pronuaor  himself,  or  shall  benefit  a  third  person,  the  co-debtor. 
This  is  apparent  in  the  quotation  from  Shaw,  but  the  idea  has 
become  blurred  in  the  quotation  from  the  Nebraska  decision, 
and  is  generally  indistinctly  stated  by  those  who  make  the 
purpose  of  the  promisor  the  test.  Even  when  the  matte-  is 
carefully  stated  and  understood  it  is  to  be  observed  that  the 
promisor's  intention  with  respect  to  the  consideration  can  be 
distinguished  only  by  considering  whether  the  confflderation 
was  in  fact  to  be  received  by  and  become  advantageous  to  the 
promisor,  or  was  to  be  received  t^  and  be  ben^ciaf  to  another, 
^e  nature  of  the  consideration  in  fact  given  for  a  promise  there- 
fore furnishes  more  exactly  and  dmply  than  the  promisor's 
supposed  purpose,  the  test  presumably  sought  by  those  who 
inquire  into  that  purpose.  Thus  imderstood,  this  test  is  open 
to  the  mticiBm  made  hereafter  "^  of  judicial  dicta  directly 
adopting  as  a  test  the  beneficial  character  of  the  consideration. 
A  reason  for  the  indistinctness  with  which  the  proposed 
test  of  the  purpose  of  the  promisor  is  often  stated,  may  be  found 
in  the  desire  of  courts  to  state  a  principle  in  such  a  way  as  to 
harmonize  all  deciuons.  There  are  doubtless  certain  lines  of 
cases  excluded  from  the  operation  of  the  statute  for  the  reason 
that  the  main  object  of  each  of  the  contracting  parties,  and  the 
nuun  purpose  of  the  contract  have  nothing  to  do  with  the  pig- 
ment of  the  debt  of  another,  such  paymeit  if  it  occurs  being 
merely  incidaital; "  but  any  attempt  to  make  Hob  principfe 
account  for  the  generality  of  decisions  on  the  provision  of  the 
Statute  of  Frauds  here  in  question,  is  doomed  to  failure.** 

"IvjTa,  (472.  the  oontoaot  in  queation  did  not  fall 

"  See  infra,  \  484.  within  the  Bectioo  because  of  the  object 

*■  In  Huburg  Comb  Co.  v.  M&rtin,  of  the  oontisct.    In  each  of  those  caaes 

[19021  1  K.  B.  778,  786,  787,  V&u^iaa  there  was  in  truth  a  main  contract 

WilliuDs,  L.  J.,  d^ed  the  extent  of  — &  \ax%»  contract— &nd  the  oblip^ 

certain  exceptional  caaes  as  follows:  tion  to  pay  the  debt  of  anoth^  waa 

"Whethar  yo\x  look  at  the  'property  merely  an  incident  of  the  largra  oon- 

casGB'  or  at  the  'del  ciedere  caaea,'  it  tract.    As  I  understand  thoae  caaee,  it  ia 

aeenis  to  me  that  in  each  of  them  the  not  a  question  of  motive — it  is  a  que»- 

conclusion  arrived  at  really  was  that  tion  of  object.     You  must  find  what 


§  471     PROUmE  TO  ANSWER  FOB  THE  DEBT  OF  ANOTHl 

§  471.  A  new  promise  whereby  the  promisor  makes 
of  anoUier  his  own. 

An  attempt  is  often  made  to  distinguish  new  promis 
fall  within  the  statute  from  those  falling  outside  its  1 
saying  that  where  the  new  promisor  makes  the  debt 
the  promise  is  not  within  the  statute.  The  difficulty  i 
definition  is  that  it  is  liable  to  be  misunderstood.  If  it 
to  mean  that  wherever  the  new  promisor  imdertakra 
valid  consideration  to  pay  the  debt,  it  becomes  his 
promise  is  not  within  the  statute,  the  rule  is  not  suppc 
the  cases,  for  it  is  at  least  requisite  that  the  promia 
receive  a  consideration  beneficial  to  himself  in  order  1 
an  oral  prtmiise  by  him  binding,  and  it  will  in  the  next  i 
be  argued  that  it  is  also  neoessaiy  that  the  considerati( 
be  received  as  the  equivalent  of  the  promised  debt,  noi 
equivalent  merely  of  the  risk  the  promisor  may  nm  o: 
his  money  if  the  primary  debtor  cannot  be  compelled  ' 
his  obhgation.  The  emphads,  therefore,  in  stating  the 
must  be  laid  on  the  word  "debt"  becoming  his  own 
tii^uished  from  a  liability  being  incurred  imder  a 

ahould  be,  not  those  in  which 


it  was  that  the  parties  were  in  fact 
dealing  about.  What  was  the  subjeotr 
mattac  d  the  oontractf  U  the  buI>- 
jeot-matter  of  the  oontrKct  was  the 
purchase  of  property — the  reUef  of 
property  from  a  liability,  the  getting 
rid  of  incumbnuicce,  the  securing 
greats  diligence  ia  the  perfnimance 
trf  Hm  duty  of  a  factor,  or  the  intro- 
duotioD  of  busineas  into  a  stockbroker's 
a&M — in  all  t^iose  oasea  tifere  was  a 
larger  matter  which  was  t^  object  of 
the  contract.  That  bung  the  object 
of  the  contract,  the  mere  fact  that  as 
aa  inmdent  to  it — not  as  the  immediate 
object,  but  indirectly — the  debt  of 
another  to  a  third  person  will  be  paid, 
does  not  bring  the  case  within  the  seo- 
tion.  This  definition  or  rule  for  as- 
certaining the  kind  of  cases  outaide  the 
section  coven  both  'property  cosee,' 
and  'del  eredere  cases.'  ...  It  was 
suggested  that  the  true  definition  of 
cases  which  do  not  come  within  b.  4 


gation  to  pay  the  debt  of  anot 
incident  of  a  larger  contract,  fc 
in  which  the  main  object  is  to  SI 
promisor's  own  peraonaJ  interea' 
think,  if  such  a  definition  were  ( 
there  would  be  nothing  left  ' 
within  s.  4,  because  in  every  cs 
must  be  a  consideiBition  for  wl 
promiHOr  barguns  to  come  to  h 
the  promisee.  Tltat  is  aa  true 
forbearance  aa  of  anything  else. 
to  be  observed,  however,  aa  a  ct 
tary  on  the  attempt  made  in  th 
extract  to  bring  the  "property 
within  the  scope  of  the  suggest' 
that  in  those  cases  the  one  ai 
object  of  the  (^editor  who  transi 
propoty  is  to  get  his  debt  pai 
the  new  promisor  agrees  to  tl 
ject,  but  be  agrees  to  do  it  in  o 
get  the  oonaideration  which  he 
just  as  does  every  surety  or 
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promise.  Even  if  the  statement  is  made  in  this  form,  bowerer, 
it  is  open  to  pos^ble  misconstruction ;  for  if  it  is  taken  to  mean 
that  the  obligation  must  become  exclusively  that  of  the  new 
pronusor  as  distii^uished  from  tliat  of  the  original  obligor, 
the  cases  are  opposed  to  the  rule.  It  is  not  requisite  that  the 
new  promise  shall  be  tak^i  in  dischai^  of  the  old  indebted- 
ness.** If,  howevOT,  the  meaning  of  the  rule  is  imderstood  to 
be  that  the  new  promisor  must  have  become  either  (1)  the 
sole  debtor  or  (2)  the  principal  debtor  as  between  himself  and 
the  original  debtor,  or  (3)  that  the  creditor  must  be  justified 
in  so  assuming,  the  rule  is  identical  in  substance  with  the  less 
ambiguously  stated  rule,  the  correctness  of  which  is  hereafter 
urged.** 


S  472.  Whether  the  receipt  <^  a  new  and  beneficial  consid- 
eration by  a  promisor  takes  his  promise  out  of  the 
statute. 
C  It  has  been  established  by  a  line  of  cases  that  the  surrender 
to  a  new  promisor  of  property  which  was  held  by  the  creditor 
as  security  for  bis  claim  prevraits  the  promise  from  falling 
within  the  statute.  In  some  of  these  cases  the  property  sur- 
rendered belonged  to  the  new  promisor  subject  to  the  creditor's 
lien  tha^on.*"   In  other  cases,  however,  this  was  not  true,  and 


*•  See  infra,  i  478. 

"  /rtfra,  S  475. 

"Fitsgerald  t>.  Dreaaler,  7  C.  B. 
(N.  SO  374  (the  pUintiS  Buirendered 
goods,  OD  which  he  hcui  a  Eeller's  lien, 
in  congider&tion  of  a  pfomiae  by  the 
defendant,  a  Bub-purefaascr,  to  pay  the 
price  to  the  plaintiS,  which  was  leas 
than  that  which  the  sub-purohaaer 
owed  to  bis  vendor);  Wntmoreland  ■>. 
Porter,  75  Ala.  452  (the  plaintiff  aui- 
render«d  a  lien  at  the  request  of  the 
defendant  in  consideration  of  the  lat- 
ter'a  promiBe  to  pay  the  debt.  The 
ddendant  was  a  second  lienor) ;  Luark 
c  Malone,  34  Ind.  444  (the  defeadaat, 
the  owner  of  a  building,  promiaed  to 
pay  a  construction  debt  in  considera- 
tion of  the  surrender  of  a  mechanic's 
Ken    on   the   building);   Crawford   v. 


King,  54  Ind.  8  (surrender  of  » lien  <xt 
property  of  defendant);  PaTkn  w. 
Dilljn^am,  129  Ind.  512,  29  N.  E.  23 
(promise  in  consideration  of  euirendm' 
of  mechanic's  lien  on  defendant's  prop- 
erty, but  bdd  that  the  lien  must  have 
been  actually  obtained  at  the  time  of 
the  [ffomise,  and  that  a  promiae  in 
consideration  of  estensiiHi  of  time  to  the 
imncipal  debtor  and  rrfrainiog  from 
securing  a  lien,  were  insuffideut); 
Johnson  ir.  HuSiduc,  90  Kan.  466,  162 
Pac.  1150,  L.  R.  A.  1917  D.  872  (^twa- 
ise  by  owner  of  equity  in  land  to  mot\^ 
gagee  in  consideration  of  the  mort- 
gagee'b  forbearance  to  enforce  immed- 
iatdy  a  mortgage  impoeed  on  the  land 
by  a  prior  owner);  fish  d.  Tltoma^  5 
Gray,  46,  66  Am.  Dec.  348  dMomise  by 
owner  of  Teasel  in  consideration  of  a 
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the  advantage  to  be  derived  by  the  promifior  from  the  sur- 
render was  Bomething  other  than  the  reetoration  to  him  of 
property  in  which  he  previously  had  a  right  of  ownership.*' 

would  pay  the  rent  due);  B&oipton  v. 
Faulin,  4  Biog.  264  (the  defeDdant,  an 
auctioneer,  promised  to  pay  the  land- 
lord rent  in  arrear  it  allowed  to  con- 
tinue to  mH  Booda  at  auction  which 
were  subject  to  distreea);  Caae^  v. 
Mahanok  City  Ac.  R.  Co.  (Ala.),  73 
So.  494  (the  drfoidBnt  promised  to  pay 
the  debt  oT  Brother  to  the  plaintiff  in 
ooDsideration  of  the  i^nttff'8  turning 
ov»  to  the  defendant  property  of  the 
debtor  on  which  plaintiff  had  a  lien); 
Borchsenius  v.  Canutaon,  100  HI.  S2 
(the  plaintiff  had  a  lien  on  a  poUcy  of 
insurance  on  the  life  of  the  defendant's 
deceased  husband.  The  defendant's 
IWDmise  to  pay  for  t^e  surrender  of  the 
poUcy  was  upheld  since  it  enabled  her 
to  collect  money  for  her  widow's  al- 
lomanoe);  Frohardtv.  Duff,  166 la.  144, 
136  N.  W.  609,  40  L.  H.  A.  (N.  8.)  242, 
Ann.  Cas.  1916  B.  254  (the  [Jaintiff 
at  the  defendant's  request  refrained 
from  attaching  the  debtor's  property 
on  part  of  which  the  defendant  had  & 
chattel  mortgage).  In  Harburg  Comb 
Co.  P.  Martin,  [1902)  1  K.  B.  778,  790, 
Stirling,  L.  J.,  said:  "I  do  not  forget 
that  in  Williams  o.  Leper,  3  Burr.  188S, 
a  promise  to  pay  rent  was  given  by  an 
auctioneer  who  had  possession  of 
property  under  instructions  from  the 
real  owner  to  sell  it;  but,  whrai  the 
reasons  assigned  by  the  learned  judges 
for  their  decision  are  examined,  it  ap- 
pears to  me  that  the  auctioneer  was 
treated  by  them  as  the  agent  of  the 
owno',  aM  as  having  authority  from 
him  to  ent^  into  a  contract  to  pay  the 
rent  out  of  the  proceeds  of  the  sale. 
Hie  promise  must  be  taken  to  have 
been  that  of  the  owner,  and,  therdore, 
the  case  lb  brought  within  the  state- 
ment of  the  law  to  which  I  have  just 

In  Cowenhoven  v.  Howell,  36  N.  J.  L. 


r  of  an  admiralty  lien);  Burr 
V.  Wiloos,  13  Allen,  269  (pronuse  to  pay 
a  tax  to  free  land  in  which  the  defend- 
ant was  legally  interested);  Manning 
0.  Anthony,  208  Mass.  399,  04  N.  E. 
466,  32  L.  R.  A.  (N.  S.)  1179  (promise 
by  ownw  of  equity  to  mtnlietgee  in 
consideration  of  forbeftrance  to  f  ore- 
doee) ;  Monroe  Lumbm  Co.  v.  Beaeau, 
192  Mich.  307,  158  N.  W.  880  (prom- 
ise by  ownw  of  realty  in  consideration 
<tf  forbearance  to  file  a  lien) ;  Hodgins  o. 
Heaney,  15  Minn.  185  (the  d^endant, 
a  mortgagee  of  land,  promised  to  pay 
the  plaintiff  in  consideration  of  the 
surrender  of  a  lien  thereon  which  was 
prior  to  defendant's  mortgage);  Iao- 
dis  V.  Royer,  59  Pa.  95  (the  ddendant, 
owner  of  a  building,  promised  to  pay 
a  construction  debt  in  consideration  of 
the  surrender  of  a  mechanic's  lien). 
Weasel  v.  Spence,  59  Wis.  301, 18  N.  W. 
1652  (rdease  of  superior  lien  to  aub- 
ordinate  chattel  mortgagee  in  consider- 
ation of  {Momise  by  the  latter). 

""nie  leading  case  on  this  point  is 
Williams  i>.  Leper,  3  Burr.  1886.  {B.et9 
the  [daintiff,  a  landlord  whose  tenant 
was  in  arrears,  was  about  to  distrain 
the  latter's  goods.  The  tenant  had 
assigned  all  his  property  for  the  bene- 
fit of  his  creditoiB  who  had  employed 
the  drfendant  as  a  broker  to  a^  them. 
The  defendant  learning  of  the  plaintiff's 
intention  to  distrain,  promised  to  pay 
the  rent  if  the  landlord  would  desist.) 
Castling  v.  Aubert,  2  East,  325  (policies 
of  insuranoe  held  by  the  plaintiff  as 
security  were  surrendered  to  the  de- 
fendant on  his  promise  to  pay  accept- 
ances for  which  they  were  held);  Ed- 
wards V.  Kelly,  6  M.  A  S.  204  (the  de- 
feodants  promised  that  if  property  on 
wbich  the  plaintiff  was  about  to  dis- 
train woe  deUvered  to  be  sold  by  one 
of  th«n  for  the  tenants,  the  drf^ulants 
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These  cases,  some  of  which  go  somewhat  beyond  say  gesi- 
eral  rule  accepted  in  Et^land,  have  furnished  the  foundaticm 
for  an  extension  in  the  United  States  of  the  boundaries  of  tiie 
statute.  It  was  even  laid  down  by  Chancellor  Kent,*""  in  words 
often  quoted  ^  that  where  "the  promise  to  pay  the  debt  <rf 
another  arises  out  of  some  new  and  oripnal  consideration  of 
benefit  or  harm  moving  between  the  newly  contracting  parties," 
it  is  not  within  the  statute.  This  statement,  howev^,  un- 
questionably is  too  wide  to  be  acceptable  to-day  in  so  far  as 
it  includes  mere  "harm"  [to  tiie  promisee]  as  an  adequate 
bas^  for  a  new  original  promise;  and  the  same  nuQ^  be  sud  of 
the  suggested  rule  that  there  must  be  a  "new  and  indepoident" 
consideration  for  a  new  oral  promise  to  withdraw  it  &om  the 
statute.^  Such  rules  would  altogether  nullify  the  statute  so 
far  as  new  promises  ta  pay  an  already  existing  debt  are  con- 


323,  325,  the  court  said:  "In  caae  of  a 
promiM  to  become  li&ble  for  aa  enst- 
ing  debt  or  obligation,  there  must,  in 
order  to  nutain  such  promise,  and 
render  it  unobjectionable  in  view  of  the 
statute,  be  a,  substantial  consideration 
moving  to  such  jvomisor.  In  such 
tianaactionB,  the  simple  fact  that  a 
good  con^dention  for  the  asBumption 
exista,  is  not  sufficient;  but  superadded 
to  this,  Buch  conaideration  ibust  be 
af^iarently  beneficial  to  the  party  un- 
dertaking to  pay  the  debt  and  assume 
the  obligation.  By  force  of  the  statute, 
an  unwritten  iH«mise  to  pay  the  debt 
of  another,  is  inefficacious;  the  new 
assumption,  consequently,  if  it  is  to 
have  any  legal  obligation,  must  not 
have  such  an  object  in  view  as  its 
primary  purpoae,  but  the  primary 
purpose  must  be  to  promote  the  in- 
terest of  him  who  takes  the  burthen 
upon  himself .  Hence  it  is,  that  in  such 
tnnsactions,  a  mere  detriment  to  the 
promisee,  the  original  obligation  re- 
maining unextinguished,  will  not  aup- 
port  a  promise  irf  this  character.  Such 
a  consideration  would  be  good  at  com- 
mon law,  independently  of  the  effect 
of  the  statute,  because  before  the  pos- 


sage  of  the  act,  any  legal  agreement  to 
p^  the  debt  of  another  was  valid,  but 
now  such  an  agreement  must  be  b 
writing,  lite  oonsequeDoe  isv  lltat 
agreements  which  will  have  the  cAeet 
to  discharge  the  d^t  of  anoUier,  must 
be  founded  in  a  motive  of  interest,  se)- 
fiab  in  the  promisor.  Tbe  distinctioa 
is  between  a  promise,  tbe  object  (tf 
which  is  to  iMomota  tbe  interest  of  an- 
other, and  one  in  whidi  tbe  object  is 
to  promol«  the  interest  of  tiie  party 
making  tbe  promise.  Tbe  f<Miner  ia 
within  the  operation  of  tbe  statute. 
The  tatter  is  unaffected  by  it." 

■**  Leonard  e.  Vredenburgh,  8  Johns. 
29,  6  Am,  Dec.  317. 

■^  See  Chamberlin  v.  IngaUs,  38  la. 
300,  301 ;  Peele  v.  Powell,  1S6  N.  C. 
663,  557,  73  So.  234. 

^  In  Brinkley  Ac  Mfg.  Co.  0.  Cook, 
110  Ark.  325,  IQl  S.  W.  106S,  however, 
the  court  applied  this  rule,  aif(»dng 
a  promise  to  pay  anothn's  debt  tbou^ 
tbe  consideration  (surroider  of  a  me* 
chanic'a  lien  on  the  debtor's  propoty) 
apparently  enured  solely  to  the  dri>t- 
or's  benefit.  See  also  tbe  foUowing 
note,    ad  fia. 
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cemed,  for  recovery  would  be  allowed  on  any  promise  i 
there  wae  sufiicieDt  consideration;  and  even  apart  1 
statute  there  could  be  no  recoveiy  on  a  promise  with 
edderation— that  is  without  "new  and  independent"  a 
tion.    Accordingly  the  dictum  is  now  generally  discrec 

But  the  courts  of  many  jurisdictions,  including  the  I 
Court  of  the  United  States,  hold  that  for  any  consi' 
which  is  beneficial  to  the  promisor  and  desired  by  him  1 
buonees  reason,  an  oral  promise  to  pay  tike  debt  oi 
may  be  enfcffced.**' 

In  England,  however,  the  courts  distinctly  refuse  t 
this  CTtent,  and  hold  that  even  where  security  is  butt 
by  the  creditor  as  consideration  for  the  new  promise,  ai 
though  the  promisor  desired  the  consideration  for  a  I 
reason,  and  it  was  beneficial  to  him  in  a  business  sei 
promise  is  witliin  the  statute  if  the  tangible  consid 
moved  to  the  ori^nal  debtor  and  not  to  the  promisor." 


I*'  See,  e.  g.,  Mine  A  Smelter  Supply 
Co.  D.  Stock^tmera'  Bank,  173  Fed. 
859,  98  C.  C.  A.  229;  Dilkby  v.  Wilcox, 
60  Conn.  71,  80,  22  Atl.  491,  13  L.  R. 
A.  643,  2S  Am.  St.  Rep.  299;  \Miite  v. 
Bintoul,  108  N.  Y.  222,  225,  15  N.  E. 
318;  Conti  v.  Johnaon,  91  Vt.  467,  100 
Atl.  874;  Mankin  t>.  Jones,  63  W.  Va. 
373,  60  S.  E.  248,  15  L.  R.  A.  (N.  S.) 
214,  and  oaeee  ijifra,  n.  13.  In  Arkan- 
sas and  North  and  South  Carolina, 
howerer,  it  ia  still  accepted  and  ap- 
[died.  Satterfietd  p.  Kindley,  144  N.  C. 
455,  461,  57  S.  K  145;  Marrow  v. 
White,  151  N.  C.  96,  66  8.  E.  746; 
Ellis  f.  Carroll,  68  8.  Car.  376,  47  S.  E. 
679,  and  see  the  preceding  note. 

»"  Emerson  v.  Slater,  22  How.  28, 
16  L.  Ed.  360;  Davis  o.  Patrick,  141 
U.  S.  479,  12  S,  Ct.  58,  35  L.  Ed.  828; 
Mine  ft  Smelter  Supply  Co.  v.  Stock- 
growers'  Bonk,  173  Fed.  859,  98 
C.  C,  A.  220;  Zimmerman  i>.  Holt,  102 
Ark.  407,  144  S.  W.  222;  Holoomb  v. 
Mashbum,  10  Ga.  App.  781;  Holt  v. 
Smith,  74  Iowa,  667,  39  N.  W.  81; 
Cbrraher  p.  AU«),  112  Iowa,  168,  171, 


83  N.  W.  902;  Pratt  v.  Fiafa^ 
Iowa,  642,  648,  96  N.  W.  10 
gerald  o.  Flanagan,  155  la. 
N.  W.  738;  Munroe  v.  Mui 
la.  707,  146  N.  W.  819  (c/.  1 
tr.  Duff,  156  la.  144,  135  N. 
40  L.  R.  A.  (N.  S.)  242,  Ann.  C 
B.  254);  Simpaon  v.  Coir,  25 
Rep.  849,  76  S.  W.  346;  Ct 
Chandler,  36  Mich.  320,  24  A 
593;  Abbot  v.  Nash,  35  Minn. 
N.  W.  65;  Kansas  City  Com 
Smith,  36  Mo.  App.  608;  M 
McHaney,  191  Mo.  App.  686, 1< 
253;  Rogers  t>.  Empkie  Hardwt 
24  Neb.  653,  39  N.  W.  844;  0 
Oleson,  90  Neb.  738;  Janvrin  i 
ers  (N.  H.),  104  Atl.  252;  Lud 
Watson,  3  Oreg.  256;  Bailey  t 
shaU,  174  Pa.  602,  34  AU.  326; 
B.  Levan,  236  Pa.  374,  378,  84  A 
Kirby  V.  Kirf>y,  248  Pa.  117,  1 
874;  Spencer  r.  Nalle  (Tex.  Civ. 
143  S.  W.  991;  lAmpeon  v.  Hob 
VC.  697;  Cross  v.  Richardson, 
641 ;  Templeton  ».  Basoom,  33  V 
"/  In  Harburg  Comb  Co.  v.  ^ 
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ilarly  in  the  United  States  it  is  held  in  mai^  jurisdictionB  that 
unlesB  the  new  promisor  receives  a  consideration  that  moves 
directly  to  himself,  as  distinguished  from  being  benefited  by 
a.  consideration  moving  to  the  original  debtor,  the  pronuae  is 
within  the  statute."*   Therefore,  a  pronuse  to  the  creditor  to 


U002I 1  K.  B.  778,  a  [utifiiiae  to  pay  a 
debt  of  a  onporatjon  made  by  a  ahare- 
holder  in  the  owptMstJon  becauae  of 
his  Pp"-""!*-!  iDtcnst  tbemiD  in  oonaid- 
««tion  of  the  creditor's  refraining 
from  BeiKng  ila  property,  was  hdd 
within  the  statute. 

In  Davys  ».  BusweU,  [1913]  2  E.  B. 
47,  this  caae  was  followed  thpugh  the 
promiaor  was  not  only  s  shareholder 
but  the  holder  of  debentures  which 
pive  him  &  direct  int^est,  it  was 
urged,  in  the  proptxtj  of  the  oorpwa- 
tion,  since  the  anacta  of  the  corpwation 
were  mortgaged  to  secure  the  debeo- 

•»  Murto  D.  McKnight,  28  III.  App. 
238  (the  court  saying  at  page  246, 
that  to  be  withdrawn  from  the  stat- 
ute a  promise  must  be  founded  upon  a 
valuable  consideratioo  received  by  the 
promisor  himself);  Lo«fe  v.  Turpie,  147 
Ind.  652,  683,  44  N.  E.  25,  47  N.  E. 
150  (reported  on  a  later  appeal  in  158 
Ind.  47,  62  N.  E.  628).  {The  court 
said:  "If  the  oonveysnce  by  Homer 
[the  creditor)  to  ai^>ellant  [the  new 
promisor]  had  the  effect  to  abandon 
any  lien  or  interest  in  the  Monon  lots, 
yet  appellant  having  no  intercet  in, 
or  title  to  said  lots,  subwdiuate  to 
Homer's  hen  or  int«r«et  tberan,  the 
rule  urged  would  not  apply  to  this 
case.")  Stewart  n.  Jerome,  71  Mich. 
201,  38  N.  W.  SQG,  16  Am.  St.  Rep.  252 
(a  promise  by  a  mortgagee  to  pay  a 
supply  bill  in  consideration  of  forbear- 
ance by  the  creditor  to  attach  property 
not  covered  by  the  mmlgage,  was  held 
within  the  statute);  Draggo  o.  West 
Bay  City  Sugar  Company,  144  Mich, 
195,  107  N,  W.  911  (a  jwomise  to  pay 
rent  of  land  leased  to  anoth^  though 


made  to  promote  promisor's  bwoiie^ 
interest  as  he  had  a  contract  ri^t  to 
a  share  of  the  proeeeds  of  the  land,  was 
bdd  insufficieiit  where  he  failed  to  re- 
ceive directly  the  consideration.  Cf. 
Monroe  Lumber  Co.  n.  Besenu,  192 
Mich.  307,  16B  N.  W.  880);  Citii^B' 
Nat.  Bank  v.  Abeel  (Tex.  Qv.  App.), 
160  8.  W.  609  (the  defendant's  [mm- 
ise  that  the  plaintiff  should  lose  nothing 
if  it  cashed  a  draft  for  a  produce  ccmd- 
pany  in  which  the  defendant  was  fi- 
nancially intereated,  was  held  within 
the  statute).  In  Weetmordand  p.  P<x- 
<4l»'.  75  AU.  452,  459,  SomoriUe,  J., 
said,  "The  old  rule  was  that  a  verbal 
promise  to  pay  another's  debt  would 
be  supported  by  a  mere  surrender  of  a 
lien  on  the  property  of  the  otiginal 
debtor,  whether  made  for  his  benefit, 
or  that  of  the  sew  jHtHuisor.  Perttaps 
a  case  of  this  kind  would  come  within 
the  rule  settled  by  our  own  decisioiia. 
But  the  great  eurrmt  of  modem  tM- 
thority  clearly  sustains  the  view,  that 
the  new  promisor  must  have  on  tnteml 
erf  some  kind  in  Uie  property  to  whi<^ 
the  lien  attached,  so  that  its  surroider 
will  enure  to  his  ben^t.  He  thus  be- 
comes the  jmrduiaer  of  the  Len,  or  of 
the  interest  of  the  promisee  in  the 
pre^MFty  thus  enoumbered  at  a  price 
measured  by  the  amount  of  the  orig- 
inal debt,  which  he  agrees  to  pay." 
In  Curtis  t>.  Brown,  5  Cush.  488,  491, 
the  court  said:  "It  is  no  suffident 
ground,  to  prevent  the  operation  of  the 
Statute  of  Frauds,  that  the  plaintiff 
has  relinquished  an  advantage,  or  givui 
up  a  lien,  in  consequence  cf  the  ddend- 
ant's  promise,  if  that  advantage  baa 
not  also  directly  enured  to  the  benefit 
of  the  defendant,  so  ss  in  effect  to  make 


§  472   PROKIBSI  TO  ANSWER  FOR  THB  DEBT  OF  ANOTHER    907 

pay  bis  claim  in  coneideration  of  m«*e  forbearance  to  sue  his 
oripnal  debtor,  ia  within  the  statute."*  But  forbearance  by  a 


it  &  purobase  by  the  defendant  of  the 
ptuntiff.  Fish  V.  Hutchinson,  2  Wils. 
94;  Jackson  v.  Bajiner,  12  Johns.  291; 
Nelson  v.  Boynton,  3  Met.  396,  403, 
37  Am.  Dec.  148."  To  the  same  effect 
ia  Qflorge  Lawley  and  Son  Corp.  v. 
Buff,  230Maae.21,  119N.  B.  186.  In 
Carieton  t.  Moyd,  192  Mue.  204,  78 
N.  E.  126,  the  defokdant'e  oral  prom- 
ise to  pay  a  debt  of  a  corporation  in 
which  he  was  a  atockholda,  and  other- 
wise pecuniarily  interested,  was  held 
within  the  statute.  To  similar  effect 
is  Richardson  Press  v.  Albri^t,  224 
N.  Y.  497,  121  N.  E.  362.  In  Paul  v. 
WUbur,  189  Mam.  48,  52,  75  N.  E.  93, 
the  court  said:  "That  section  does  not 
apply  whore  the  promisor  receives 
somethiug  from  the  [Momisee  for  his 
own  benefit.  The  pmnt  ia  settled  by  a 
number  trf  authorities  beginning  with 
Alger  t>.  Scoville,  1  Gray,  301,  and 
ending  with  Stratton  e.  EUU,  134  Maes. 
27."  And  see— Ribock  v.  CamiOT,  218 
Mass.  6, 105  N.  E.  462.  In  Corkins  o. 
Cdline,  16  Mich.  478,  482,  the  court 
said:  "When,  by  the  release  of  property 
from  a  li^  the  party  promising  to 
pay  the  debt  is  enabled  to  apply  it  to 
his  own  benefit,  so  that  the  release 
enures  to  his  own  advantage,  it  is  quite 
ea^  to  see  that  a  pronuse  to  pay  the 
debt  in  order  to  obtain  the  release  may 
be  properly  T^arded  as  mode  on  his 
own  behalf,  and  not  on  behalf  of  the 
<Higinal  debtor,  and  any  possible  ad- 
vantage to  the  latter  is  merely  inci- 
dental and  is  not  the  thing  ba^iuned 
for.  That  promise  is,  therefore,  in  do 
proper  eenae  a  promise  to  answer  tor 
anything  but  the  promisor'a  own  re- 
qxinsibility,  and  need  not  be  in  writing. 
So  when  a  person  sells  a  claim  and 
guarantees  its  payment,  the  guaranty 
is  collateral  to  his  own  contract,  and 
is  not  intended  for  the  debtor's  advan- 
tage. But  where  the  entire  tiauaBC- 
tvHi,  both  promise  and  consideration,  is 


intended  and  operates  exclusivdy  for 
the  advantage  and  on  behalf  of  the 
debtor  whose  debt  is  guaranteed,  there 
seems  t«  be  no  plausible  ground  for 
holding  that  the  promise  is  anything 
but  collateral."  In  Goldie-KIenwt 
Co.  V.  BothweU,  67  Wash.  264,  121 
Foe.  60,  the  promise  of  the  promoter, 
and  principal  stockholder  of  a  corpora- 
tion to  indemnify  and  hold  harmless 
"thea^erof  goods  to  the  oorporatioa" 
was  held  within  the  statute.  To  aim* 
ilar  effect  is  Hunt  Hardware  Co.  ir. 
Goodman,  68  W.  Va.  462,  69  S.  E.  898, 
32  L.  R.  A.  (N.  S.)  598,  Ann.  Caa.  1912 
B.  218. 

•^  King  V.  Wilson,  2  Stra.  873;  Fish 
V.  Hutchinson,  2  Wils.  94;  Tomlinson 
D.  Qell,  6  A.  A  E.  664;  Weetmoreland 
p.  Porter,  75  Ala.  452;  Scott  v.  Thomas, 
2  Dl.  58;  Kruts  v.  Stewart,  54  Ind.  178; 
Jones  i>.  Walker,  13  B.  Mon.  356; 
Stewart  t>.  CampbeU,  58  Me.  439 
(overruling  Russell  o.  Babcock,  14  Me. 
138);  Thomas  v.  Delphy,  33  Md.  373; 
Dnter  i>.  Blanchard,  11  Allen,  365; 
Musick  V.  Musick,  7  Mo.  495;  Lang 
D.  Henry,  54  N.  H.  57;  Duffy  o.  Wunsch, 
42  N.  y.  243,  1  Am.  Rep.  514;  Roe  o. 
Barker,  82  N.  Y.  431 ;  White  v.  Rintoul. 
108  N.  Y.  222,  15  N.  E.  222;  Gump  v. 
Halberstadt,  15  Oreg.  356,  IS  Pac.  467; 
CastoD  e.  Moss,  1  Boil.  (S.  Car.)  14; 
Harrington  v.  Rich,  6  Vt.  666;  Young 
o.  French,  35  Wis.  Ill;  Clapp  v.  Webb, 
52  Wis.  638,  9  N.  W.  796.  But  hdd 
otherwise  where  the  forbearance  was 
desired  for  business  reasons  of  the 
[Momisor  in  Kirby  v.  Kicby,  248  Pa. 
117,  93  AU.  874.  And  the  mere  detri- 
ment to  the  promisee  of  forbearing  was 
thought  sufficient  in  Marrow  c.  White, 
151  N.  Car.  96,  65  S.  E.  746;  Ellis  i>. 
CarroU,  68  S.  Car.  376,  47  S.  E.  979; 
Enterprise  Trading  Co.  r.  Bank  of 
CroweU  (Tex.  Civ.  App.),  167  S.  W. 
296. 
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credittH*  to  seize  his  debtor's  property  or  enforce  a  lien  a^inst 
it,  has  been  held  sufficient  consideration  in  some  jurisdictions 
when  such  forbearance  enabled  the  promisor  to  obtain  an 
advantage  or  ben^t.'*' 

As  a  matter  of  theory,  the  iHt)position  cannot  be  accepted 
that  the  receipt  by  the  promisor  of  a  beneficial  consideration 
should  remove  a  promise  from  the  statute.  A  typical  case  of 
a  promise  made  for  a  beneficial  consideration  is  that  of  a 
guaranty  company  to  guarantee  the  debt  of  another  in  con- 
sideration of  a  premium  (which  supposedly  may  be  paid  either 
by  the  creditor  or  by  the  principal  debtor).  Nevertheless  such 
a  promise  seems  clearly  within  both  the  words  of  the  statute 
and  the  mischief  aimed  at  it.**' 

There  seems  no  reason  to  believe  that  the  promise  by  such 
a  company  for  a  premium  would  be  withdrawn  from  the  statute 
if  the  beneficial  consideration  given  for  the  guaranty  was 
property  of  the  promisor  previously  held  by  the  creditor  as 
security;  that  is,  if  the  creditor,  in  lieu  of  the  security  of 
property  which  he  had  Iheretofore  held  agreed  to  take  as  se- 
curity the  secondary  liability  of  the  owner  of  the  property.  Nor 
does  it  seem  material  if  instead  of  being  in  terms  condititHial 

<*'  TTilluunBOS  p.  SU,  3  M&ckey,  100;  In  Lnng  v.  Henir,  M  N.  H.  57,  61, 

Fmm  v.  Story,  131  M«as.  47;  Stephen  the  oourt  a&id:  "SuppoBfi  A  ama  B 

t.  Yeomans,  112  Mich.  624,  71  N.  W.  SlOO;  B  pays  C  SIO,  in  oonaidavtioa 

ISO;  Carothera  e.  Connolly,  1  Mont.  ofwhictiCTertMUypn»niBestoKuaTMi- 

433;  Prime  v.  Koehler,  77  N.  Y.  91;  teeUte  payment  of  the  debt.   Th^^ara 

Alley  P.  Turck,  8  N.  Y.  App.  Div.  BO,  numeroiu  deeimona,   some   of  which 

40  N.  Y.  S.  433;  Arnold  v.  Stedman,  45  wne  [wonounoed  by  judgee  of  hi^ 

Pa.  St.  180;  Muller  v.  Riviere,  50  Tex.  authority,  going  far  enou^  to  austain 

610,46Am.Bep.201;Kelleyi'.Schupp,  an  action  upon  this  promiBe;  yet  it  n 

60  Wis.  76, 18  N.  W.  725.  veiy  plain  that  this  is  squardy  pto- 

»'  In  Ames  v.  Foster,  106  Mmb.  400,  hibited  by  the  sUtute." 

8  Am.  Rep.  343,  the  court  said:  "It  In  Biown  e.  Weber,  38  H.  Y.  1S7, 

ia  equally  true  that  it  is  no  auSicient  191,  the  court  said:  "Suppose  A  ddir- 

ground  for  taking  the  case  out  of  the  «b  property  to  B,  in  considwatirKi  of 

atatute,  that  the  defendant  has  re-  bis  promise  to  become  surety  to  him 

ceived  some  benefit  from  t^e  ooond-  for  the  payment  of  a  debt  oving  to 

eration  of  his  promise.    If  this  woe  so,  him  by  C;  the  case  is  within  the  atat- 

ibea  eray  promise  to  guarantee  the  ute,  becauae  B'a  obligation,  although 

debt  of  soother,  made  upon  a  pecu-  upon  a  consideration  received  by  him, 

niary  considention  paid  by  the  promi-  is  that  of  a  surety  only  that  C  shall 

aee  to  the  promisor,  woidd  be  taken  perform."  See  also  Ames,  Cas.  Sun^ 

out  of  the  statute."  ship,  p.  SS. 
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on  the  prior  default  of  the  principal  debtor  the  promise  was 
in  form  an  absolute  undertaking  by  the  surety.  If  such  prom- 
ises are  within  the  statute,  it  would  seem  that  any  similar 
promise  must  be  within  the  statute  where  the  relation  of  the 
parties  is  such  that  the  proimsor  is  merely  a  surety.  ^^ 

S  473.  Importance  of  distinguishiiig  whether  the  considera- 
ticm  for  a  new  promise  is  received  as  the  equivalent 
of  a  debt. 

Attempts  which  have  been  made  to  differentiate  new  prom- 
ises according  to  ijhe  character  of  the  consideration  given  by 
the  promisee  have  eitb^  been  so  broadly  inclusive  as  to  cover 
in  effect  all  kinds  of  consideration  which  would  be  valid  at 
common  law;  or  have  distinguished  between  beneficial  con- 
sideration received  by  the  new  promisor,  and  other  legal  con- 
siderations; or  have  still  further  restricted  the  kind  of  con- 
sideration essential  for  the  validity  of  an  oral  promise,  to  the 
release  of  property  held  by  the  creditor  as  security  and  re- 
leased by  him  to  the  promisor.^  But  the  distinction  most 
vital  in  principle  has  not  generally  been  observed.  That  dis- 
tinction is  between  a  consideration  which  is  given  and  received 
as  the  equivalent  of  the  debt,  payment  of  which  is  promised; 
and,  on  the  other  hand,  a  consideration  which  is  given  mere^ 
as  the  equivaleot  for  the  risk  which  tJie  promisor  may  nm 
in  being  compelled  to  pay,  either  in  the  first  place  or  ul- 
timately, a  debt  due  from  another,  and  which  that  other,  if 

"*  In  McCord  v.  Edwwxl  Hines  Lum-  statute  is  to  deny  the  statute  any  foroo 
ber  Ck>.,  124  Wis.  509,  102  N.  W.  334,  xriuitever.  1  Brandt,  Suretyship  (2d 
the  court  said;  "The  jvomise  is  void  ed.),  J  60.  Again,  there  are  statements 
unleM  in  writing.  Hme  are  many  in  the  cases  to  support  evasion  of  the 
dicta  and  some  decisions  indicating  statute  if  the  leading  object  of  the 
Uiat  this  result  may  be  escaped  if  there  promisor  is  to  benefit  himself,  or  if  the 
IB  a  new  consid^ation  for  the  guaranty,  creditor  [ffindpally  rdies  on  the  guar- 
or  if  such  consideration  consist  of  ben&-  antor.  All  such  statements  are  mis- 
fit bi  the  guarantor.  The  statute,  how-  leading.  None  of  such  consideratioils 
ever,  recognises  no  such  exception.  will  of  themselveB  prevent  the  applica- 
There  must,  on  general  principles,  be  tion  of  the  statute  if  the  promise  ia 
new  consideration  for  the  promise  of  really  to  answer  for  the  debt  of  an- 
indemnity  in  any  event  to  render  it  other."  These  words  were  quoted  with 
valid,  written  or  unwritten;  hence  to  approval  in  Drovers'  Depooit  Nat, 
M>y  that  the  exiatence  of  such  conaideia-  Bank  v.  Tichenor,  200  Fed.  318,  320. 
ticHt  alone  takes  the  promise  out  of  the  **'  See  ntpra,  S  472. 
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Bolvent,  can  be  compelled  to  pay  either  to  the  creditor  or  to 
the  aew  promisor,  if  the  latter  is  first  chained.  Hiis  distinction 
may  be  illustrated  by  several  kinds  of  bargains  : 

1.  The  new  promisor  may  propose  to  purchase  property  or 
r^ts  and  in  return  for  them  pay  the  debt  as  the  price.  Such 
a  bargaiu  presupposes  that  the  consideration  received  is  the 
equivalent,  or  so  r^arded,  of  the  debt.  It  is  obvious  that  tiie 
creditor  wiU  never  furnish  consideration  to  this  amount  for  a 
new  promise.  He  already  has  the  original  promise,  uid  if  he 
is  to  furnish  consideration  equal  in  value  to  the  amount  of  the 
debt,  he  wiU  poefer  to  get  not  simply  a  new  promise  but  the 
promise  of  a  new  debt,  equal  in  amount  to  the  old  ind^ted- 
ness.  The  debtor,  however,  or  one  acting  in  his  interest,  may 
be  entirely  willing  to  give  the  promisor  consideration  equ^  in 
value  to  the  debt  in  return  for  the  promisor's  agreement  to 
discharge  it;  and  where  such  a' bargain  is  made,  the  latter's 
promise  to  pay  the  debt  may  be,  and  as  matter  of  fact  is, 
sometimes  made  to  the  debtor,  sconetimes  to  the  creditor,  and 
sometimes  to  both.  Promises  of  this  type  are  not  within  the 
statute.**" 


B*"  This  line  of  thought  was  followed 
in  the  opinion  in  Fullam  v.  Aduaa,  37 
Vt.  391,  401. 

"It  ia  not  true  that  in  every  cue 
«4iere  the  promise  ie  founded  upon  a 
new  coDBideration  moving  wholly  be- 
tween the  partiee  to  the  guamnty,  the 
promise  is  taken  out  of  the  statute. 
It  depends  upon  the  transaction  it- 
self, the  general  object  and  purpose,  or, 
as  Lord  Mansfield  expressed  it,  on  the 
ret  getta.  If  the  leading  purpooe  and 
object  be  to  guaranty,  or  became  re- 
sponsible for  the  payment  of  a  third 
person's  debt,  then  the  promise  is 
within  the  statute  although  it  may  be 
founded  upon  a  consideration  directly 
between  the  parties.  It  is  almost 
impossible  to  imagine  a  case  where  a 
{vomise  to  pay  the  debt  of  another,  for 
which  he  remains  liable,  upon  a  con- 
sideration moving  wholly  from  the 
creditor  and  in  which  the  debtor  has 
no  oonoem;  irtiete  the  leading  object 


and  purpose  can  be  any  other  than  to 
make  the  promisor  the  surety  or  guar- 
antor of  the  debt.  In  such  case  no 
duty  or  obligation  is  imposed  on  the 
promisor  as  between  him  and  the 
debtor;  his  obligation  is  wholly  to  the 
creditor,  and  rests  entirely  upon  his 
promise  or  oontraet  with  him.  It  is 
acaroely  reasonable  to  suppose  one 
would  part  with  a  consideration  be- 
lon^iig  wholly  to  himsdf,  where  Q» 
value  was  equal  to  the  amount  of  a 
debt  due  him  from  another,  even  to 
obtain  the  promise  of  a  third  pomm  to 
pay  it.  If  the  consideration  for  the 
[Hvmige  is  much  lees  in  value  than  the 
amount  of  the  debt,  it  would  a&oid 
a  strong  presumption  that  rdiance  was 
placed  to  some  extent  upon  the  chaoees 
that  the  debtor  would  pay  it  himself, 
and  therefore  the  promisor  not  be 
called  upon  at  all  upon  his  und^taking. 
But  the  strong  reason  given  iriiy  it  is 
not  a  guaranty  and  a  collateral  imHn- 
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2.  It  is  equally  possible,  however,  for  a  new  pron 
is  seeking  only  his  own  business  advantage,  to  prom 
the  creditor  the  debt  due  him  &Y>m  another,  for  a  sms 
consideration  advantageous  to  the  promisor,  if  in 
thereto  it  is  either  agreed  in  fact  or  necessarily  in' 
matter  of  law  that  the  new  promisor  on  paying  the  ( 
become  owner  of  a  claim  for  that  amount  against  th< 
debtor.  It  is  cases  of  this  latter  kind  which  give  ri 
greatest  difficulty. 

(3)  Finally,  the  new  promisor  may  ask  and  receii 
onsideration  for  his  promise  something  which  is  o 
vantage  to  himself,  but  which  he  desires  in  order  to 
other. 

Promises  of  which  the  consideration  falls  under 
heading  are  unquestionably  outside  the  statute.  ] 
which  fall  within  the  third  heading  are  equally  clearl; 
the  statute.  On  principle  it  would  seem  that  promia 
fall  in  the  second  class  are  also  pnnnises  to  answer  for ' 
of  another.  It  may  be  questioned  whether  the  statute 
been  construed  too  narrowly  in  giving  effect  to  any  on 
ise  of  this  type.  Undoubtedly,  however,  most  juris  i 
do  concede  effect  to  some  such  promises:  the  requirei 
some  jurisdictions  being  that  some  beneficial  consic 
shall  have  moved  directly  to  the  promisor  as  distin  i 

ise  is,  that  it  ihould  be  treated  as  a  other  for  a  stipulated  price  U.  I 

purchsBe    of    the    oonaideration,    and  it  is  acaroely  oom[H«heiiBible   ; 

when  payment  ia  made  it  is  really  pay-  contmct  should  assume  the  1 

ing  for  property  purchased,  or  what-  promise  to  pay  the  debt  of  aoo  I 

ever  else  the  consideration  may  be.  especially  where  the  amount 

But  if  so,  then  when  he  has  made  the  debt  is  unknown   and  unlii  i 

payment  he  has  only  paid  for  what  he  As  stated  earUer  in  this  opinic  ' 

received  of  the  creditor,  and  the  debt  was  the  real  traosactioo  it  wo  i 

is  just  as  much  due  as  before,  and  may  nothing  to  do  with  the  stal . 

be  delected  by  the  creditor  oi  the  cauee  really  it  would  have  nc : 

debtor,  and  ndther  would  payment  oS  do  with  the  debt  of  another, 

the  oripnal  debt  by  the  debtor  afford  such  case  the  purpose  and  i ' 

any  protection  to  the  party  m«.Hng  dear  to  enter  into  a  contract  I 

the  new  promise  from  paying  for  what  anty  or  answer  for  the  debt  of  ; 

he  has  purchased  of  the  creditor.    But  and  what  is  paid  or  done  as  a  coi 

if  the  partiu  in  enteiing  into  the  new  tion  is  for  that  purpose  amply, 

contract  reaUy  oontomplato  a  sale  of  call  it  a  purchase  and  sale  is  ii 

property  from  one  to  the  other,  or  the  pervasion  of  those  tesms." 
8  by  one  for  the 
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from  tiie  debtor;  in  oth»  jurisdictioDB  th&t  the  conadenitkm, 
whatever  its  character,  shall  have  been  sought  for  the  businesB 
advantage  of  the  promisor.**" 

It  is  probable  also  that  most  jurisdictions  would  hold  that 
any  promise,  where  the  coofuderatioD  is  of  this  sort,  falls  within 
the  statute  if  it  is  in  terms  conditional  on  a  prior  default  by 
the  original  debtor. 

§  474.  Modem  English  test 

The  test  suggested  in  recent  Engliah  eases ""  making  the 
apphcation  of  the  statute  depend  "not  on  the  consideration 
for  the  promise,  but  on  the  fact  of  the  original  party  remaining 
liable,  coupled  with  the  absence  of  any  liability  on  tiie  part  of 
the  defendant  or  his  properly,  accept  such  as  arises  from  his 
express  promise"  is  very  unsatiafactoiy.  In  the  first  place  it 
is  contradictory  in  terms,  in  first  denying  that  consideration 
is  the  important  matter  and  then  asserting  that  certain  matters 
are  vital  which  themselves  depend  on  the  charact^  of  the  con- 
sideration. Thus,  by  the  second  part  of  the  rule,  if  the  ori^nal 
party  does  not  remain  Uable  the  new  promise  is  original,  but 
this  depends  on  whether  the  consideration  for  the  new  promise, 
or  part  of  the  consideration,  was  the  release  of  the  old  obliga- 
tion. That  kind  of  consideration,  then,  does  exclude  the  prom- 
ise from  the  statute.  Further  the  test,  as  stated  seems  to  imply 
that  the  surrender  by  the  creditor  of  property  of  the  promisor 
which  was  liable  for  the  debt  would  exclude  from  the  statute  a 
promise  given  in  return  for  the  surrender.  This  again  is  a  ques- 
tion of  the  consideration  for  the  promise.  Finalfy,  apart  from 
its  inartistic  wording,  the  test  is  unsatisfactory  as  an  e^lana- 
tion  of  the  cases,  or,  as  a  reduction  of  the  matter  to  an  intelligi- 
ble and  reasonable  principle.  It  is  true  that  if  the  promisor  is 
liable  for  some  other  reason  than  his  express  promise,  the 
statute  is  inapplicable.^''  It  is  also  true  that  if  a  novation  is 
made  by  means  of  the  new  promise,  the  statute  is  inapplicable. 

■^  See  the  caan  collected  in  tiie  pre-  2  K.  B.  47.     So  in  CwOMia— Lee  ». 

oeding  aection.  Mitchell,  23  U.  Can.  314;  M»nn  ». 

■*' Green  v.  Cresawell,  10  A.  &  E.  Klein,  17  U.  C&n.  C.  P.  287;  Bond  w. 

453;  Fitzgerald  v.  Drefeler,  7  C.  B.  Treahey,  37  U.  Can.  Q.  B.  360,  366. 

(N.  S.)  374;  Davys  v.  Buswell,  [19131  ""  See  mtpra,  {  459. 
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But  the  Englieh  casee  which  hold  that  the  Huirender  of  property 
by  the  creditor  to  the  promisor  takes  the  case-out  of  tiie  statute 
are  not  confined  to  cases  where  the  property  surrendered  was 
that  of  the  promisor;  ^  and  it  is  difficult  to  see  aiQ^  reason  why 
the  surrender  of  the  promisor's  own  property  should  be  any 
more  effectual  to  avoid  the  statute  than  the  surrender  to  the 
promisor,  for  his  own  benefit,  of  an  equal  amotmt  of  another 
person's  property.  There  is  certainly  nothing  in  the  American 
cases  warranting  such  a  distinction. 

§  47S.  The  true  test  of  the  validity  of  a  new  oral  promise 
should  be:  Is  the  new  promisor  a  surety? 
Where  two  persons  are  ori^ally  bound  for  the  payment  of 
an  obligation,  it  is  immaterial  for  the  purposes  of  the  statute 
what  the  relation  of  the  two  to  one  another  may  be.  The 
only  important  question  is  the  relation  which  each  assumes 
to  the  creditor.^  They  may  assume  a  joint  original  liabiUty, 
iQiough  one  is  merely  a  surety  for  accommodation  so  far  as  his 
co-debtor  is  concerned.  It  is  even  possible  that  one  who  as- 
sumes a  primary  liability  to  the  creditor  may  in  fact  be  a  surety 
in  his  relation  with  his  co-debtor;  and  the  latter,  though  be- 
tween the  co-debtors  a  principal,  may  by  his  contract  with  the 
creditor  merely  guarantee  payment  if  his  co-debtor  (who  makes 
to  the  creditor  an  original  promise),  fails  to  pay."*  Where, 
**  See  (UTtra,  {  472.  delivered  to  another,  the  vendor  has  a 

"^  In  Hetfield  v.  Dow,  3  Dutch.  44,  right  conclusively  to  presume  that 
454,  Whelpley,  J.,  said  that  "to  settle  such  ndations  or  orrangementa  exist 
the  rights  of  the  proniisors  tnier  atae —  between  the  two  as  to  make  it  the  duty 
to  ascertain,  as  between  them,  who  is  of  the  party  or  parties  promising,  as 
to  pay  the  debt  ultimately — is  no  part  between  themselves,  to  pay  according 
of  the  object  of  the  act.  It  by  no  to  the  promise.  And  ta  allow  the  con- 
meaos  follows  that  he  who,  by  the  ttr-  trary  to  be  shown  to  defeat  the  pram- 
nngemrat  between  the  promisors,  ise,  would  operate  as  a  fraud  upon  the 
ultimatdy  may  be  bound  to  pay  the  vendor."  Ghristianoy,  J.,  in — Gibbs 
debt  is,  as  to  the  promisee,  the  prinra-  t>.  Blanchord,  IS  Mich.  292, 
pal  debtor;  that  does  not  oaaoera  him."  ■**  This  last  reversal  of  the  parties' 

And  another  distinguished  judge,  quot-  real  relations  to  one  another  is  not  com- 
ing the  forgoing  passage  with  ap-  mon  except  in  the  making  of  acoomo- 
proval,  added:  "Where  a  party  has  dation  negotiable  paper.  It  ia  there 
been  willing  to  put  himself  in  the  pod-  not  uncommon  for  the  accommodating 
tion  lA  an  original  promisor  (either  party  to  assume  a  primary  liability, 
jmnt^  or  severally)  to  a  vendor  for  while  the  accommodated  party  as- 
fooda  purchased  for  the  benefit  of,  or      sumes  a  secondary  liability. 
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however,  an  orifpnal  d^bt  already  exists,  there  ia  not  the  same 
posdbility  for  reversing  the  natural  position  of  the  parties. 
There  may  indeed  be  an  agreement  between  the  debtor  and 
the  new  promisor  by  which  the  new  promisor  as  between  either 
becomes  the  principal,  and  the  original  debtor  merely  a  surety; 
but  such  a  change  of  relation  will  not  bring  within  the  statute 
the  obligation  of  the  original  debtor.  A  promise  not  within  the 
statute  when  made  cannot  be  brought  within  it  subsequently. 
Unless,  therefore,  a  complete  novation  with  the  creditor  takes 
place,**'  the  only  promise  which  can  be  within  the  statute 
is  ittat  of  the  new  promisor.  If,  as  between  himself  and  the 
original  promisor  the  debt  really  ought  to  be  piud  by  the  latter, 
whatever  may  be  the  other  elements  of  the  transaction,  the 
new  promisor  is  on  principle  and  in  fact  promising  to  answer  for 
the  debt  or  default  of  another.  The  fact  that  he  is  led  to  do 
this  by  considerations  of  his  own  advantage,  do  not  make  the 
ultimate  fact  that  the  debt  is  another's  any  the  less  true.  On 
the  other  hand  if,  as  between  the  original  debtor  and  the  new 
promisor,  the  latter  ought  to  pay  the  debt,  he  is  promising  to 
answer  for  his  own  debt,  not  that  of  another.  This  would  not 
be  universally  admitted  in  the  Uni^  States.  Jurisdictions 
which  hold  that  a  ben^cial  consideration  received  by  a  new 
promisor  make  his  promise  original  are  logically  driven  to  the 
position  that  one  who  is  a  mere  surety  may  yet  be  an  original 
promisor." 


*  ConcdT&bly  a  noTation  mif^t  be 
mctde  by  which  the  new  promisor 
undertook  the  primaty  obligation,  and 
the  original  debtor  merely  guaranteed 
it,  but  thia  would  require  the  ^aaeiit  of 
the  creditor  aa  well  aa  that  of  the  other 

"  la  Maxey  v.  Hideout,  173  Fed. 
172,  176,  the  court  said  of  "a  later 
parol  engagement  by  the  defendant  to 
furniah  the  plaintiff  with  the  neceaaary 
means  to  perfect  his  title"  that  "euch 
obligation,  although  by  parol,  may 
be  origioal  in  its  nature,  althou^  the 
railway  company  waa  primarily  liable." 
In  Home  Nat.  Bank  v.  Estate  of  Watei^ 
man,  134  lU.  461,  466,  29  N.  E.  503, 


the  court  said:  "ABSunung  the  transac- 
tion of  August  10,  1882,  b)  have  been 
a  direct  and  original  [Honiiae  by  Wat«~ 
man  and  hia  saaociatee  to  pay  the  debt, 
yet  it  does  not  fallow  that  the  maken 
of  that  promise  wne  not  securities 
for  the  harvester  company,  and  were 
not  released  by  the  subsequent  exteo- 
aiona  of  time  ^ven  to  that  company. 
It  ia  manifnrt  that,  notwithstanding 
that  promise,  the  debt,  aa  between  the 
company  and  the  aignravof  the  writing 
continued  to  be  the  debt  of  the  oom- 
pany,  and  that  had  such  signera  paid 
the  debt  to  the  bank,  they  wouU  have 
had  recourae  for  the  amount  so  paid, 
upon  the  company."    But  if  it  ia  mani- 
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At  first  sight  it  may  seem  suipriBing  that  whether  a  new 
promise  to  the  creditor  is  within  the  statute  of  frauds  should 
depend  not  on  the  nature  of  the  bai^ain  with  the  creditor,  but 
on  the  relation  of  the  promisor  to  one  who  is  not  a  party  to  the 
contract;  but  if  the  purpose  of  the  statute  is  borne  in  mind,  and 
if  the  statute  is  compared,  for  instance,  with  statutes  pro- 
tecting married  woman  from  contracts  of  suretyship  for  their 
husbands,  there  will  be  less  reason  for  surprise.  That  the  re- 
lation of  the  new  promisor  to  the  debtor  is  vital  is  most  cleariy 
shown  by  the  cases  where  the  promisor  assumes  for  sufficient 
consideration  tiie  obligation  of  the  debtor."  Where  by  the 
bai^ain  between  the  promisor  and  the  original  debtor  the  prom- 
isor is  bound  to  pay,  the  debt  is  his  own  and  not  within  the 
statute.  Contoariwise  if  as  between  them  the  original  debtor 
still  ought  to  pay,  the  debt  cannot  be  the  promisor's  own  and 
he  is  undertaking  to  answer  for  the  debt  of  another. 

Thus  if  a  partner  orally  promises  to  pay  a  debt  of  his  firm 
he  is  a  principal,  since  his  promise  is  to  pay  his  own  debt 
and,  therefore,  not  within  the  statute.  But  if  the  firm  was  not 
liable  for  the  debt,  but  another  person,  as  for  instance  an  in- 
dividual partner,  was  Hable,  the  promise  is  within  the  statute; 
and  this  seems  to  be  true  whether  the  promisor  or  promisee 
was  aware  who  was  liable  as  the  original  debtor,**  for  certainly 
a  surety  may  receive  a  beneficial  consideration  for  his  promise. "' 
It  is  true  that  the  creditor  cannot  be  prejudiced  by  ignorance 
of  the  relation  between  the  original  debtor  and  the  new  prom- 
isor, but  l^ere  is  no  reason  why  he  should  not  be  benefited;  a 
pnHnise  cannot  be  held  within  the  statute  when  the  creditor 
was  justified  in  supposing  it  an  original  promise,  but  a  promise 
whidi  the  creditor  might  naturally  have  supposed  within  Qie 
statute  may  be  proved  to  be  primary  by  facts  of  which  he  was 

feet  that  the  debt  oontinued  to  be  the  "  See  ir^ra,  f  478. 

debt  of  the  oompany,  it  should  be  ^"Taylor  k.  Hmyer,  3  Blackf.  (Ind.), 

equally  manifest  that  t^e  new  promise  33,  26  Am.  Dec.  430,  and  note;  Wagaon 

wag  to  answer  foi  the  debt  of  another.  n.  Clay,  1  A.  K.  Maish.  (Ky.)  257; 

That  the  enstonce  <rf  a  rdation  of  prin-  Smith  b.  Sheridan,  175  Mich.  391,  141 

dpal  and  surety  between  the  two  debt-  N.  W.  684,  088;  Qreenleaf  c.  Burbank, 

ors  is  the  true  test  seems  recogniied,  13  N.  H.  454;  Davis  e.  Enns,  39  Vt. 

however,   in   Rev.    L.   Okla.    (1910),  182. 

(1030.  "aee#uprci,5472. 


916  W1LU8T0N  ON  CONTRACTS  §476 

ignorant.  Thus,  when  goods  are  bought  by  one  who  promises 
to  pay  for  them  if  X,  to  whom  the  goods  are  sent,  does  not, 
thou^  in  form  there  is  a  guaranty  clearly  within  the  statute; 
yet  if  X,  who  was  supposed  by  the  creditor  to  be  an  executor 
and  liable  for  the  goods  as  such,  has  never  been  appointed 
executor,  this  fact,  though  xmknown  to  the  creditor,  will  make 
the  promise  original.*'  So  in  the  case  of  a  new  promise,  if 
the  whole  consideration  was  furnished  by  the  creditor  and  was 
not  the  equivalent  of  the  debt,  and,  as  previously  shown,*'  it 
rarely  will  be,  the  creditor  must  know  he  is  receiving  a  prom- 
ise from  one  who  stands  in  the  position  of  a  surety.  On  the 
other  hand,  if  full  consideration  equivalent  to  the  amoimt  of 
the  debt  has  been  received  from  the  debtor,  it  is  immaterial 
whether  the  creditor  knows  it  or  not.  If  he  knows  the  facts,  he 
^ows  the  new  promisor  is  really  the  principal  debtor;  but  if 
ignorant  of  the  facts  the  new  promisor  is  none  the  less  the  one 
primarily  liable,  and  there  is  no  reason  why  his  oral  promise 
should  not  bind  him.  Though  the  principles  thus  stated  are 
too  narrow  to  e:^lajn  those  cases  in  which  it  is  held  that  the 
transfer  of  a  beneficial  consideration,  or  the  surrender  of  se- 
curity by  the  creditor  makes  a  promise  to  pay  the  debt  of  an- 
otiier,  ori^nal,  it  is  believed  that  they  are  nevertheless  the 
fundamental  principles  at  the  bottom  of  the  subject,  which 
have  since  the  statute  was  enacted  more  or  less  clearly  guided 
judicial  decisions. 

§  476.  From  whom  tiie  consideration  must  move. 

It  has  been  held  in  Massachusetts,  and  a  few  other  States, 
that  an  oral  promise  to  a  creditor  is  within  the  statute,  thou^ 
the  promisor  may  have  assumed  the  obligation  to  pay  in  con- 
sideration of  a  transfer  to  him  by  the  debtor  of  property  which 
is  received  by  the  promisor  as  the  exchange  or  equivalent  of  the 
debt.  It  is  said  that  to  withdraw  the  promise  from  the  statute 
the  creditor  must  furnish  the  consideration.'*    These  decisions, 

>>  See  nipra,  f  4H.  lad.  652,  684,  44  N.  E.  25,  47  N.  E. 

"Supra,  {473.  ISO,  37  L.  R.  A.  233  (reported  on  bt« 

"Furbiahi>.Goodnow,98Ma88.29e.  appeal  in  158  Ind.  47,  62  N.  £.  628) 

To  the  same  effect  are,  Ckpp  v.  Law-  Curtis  p.  Brown,  S  Cush.  488;  Bri^b- 

ton,  31  Coon.  05;  Lowe  v.  Turpie,  147  man  v.  Hicks,  lOS  Mass.  246;  &own  p. 
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however,  seem  exposed  to  both  principle  and  authority.  As 
matter  of  principle,  if  the  purpose  of  the  statute  is  what  has  been 
suggested,'*  the  d^endant  having  received  the  full  and  beneficial 
equivalent  for  what  he  undertakes  to  pay,  should  be  held.  In  a 
true  sense  it  is  his  debt,  not  simply  his  special  promise  to  pay 
another's  debt.  Indeed,  it  may  be  said  that  it  would  be  far  more 
proper  to  reqiiire  that  the  consideration  for  the  new  prtmiise  must 
move  from  the  debtor  than  to  require  that  it  must  move  from 
thecreditor.  Asha8beenseen,'^considerationreceivedfromthe 
creditor  will  almost  never  be  received  as  the  equivalent  of  the 
amount  of  the  debt.  It  will  be  received  as  the  reward  for  tak- 
ing the  risk  of  being  called  on  to  pay  as  surety,  or  the  risk  of 
being  able  to  collect  from  the  principal  debtor  after  having 
made  payment.  On  the  other  hand,  though  it  is  possible  for 
consideration  received  from  the  debtor  to  be  given  in  payment 
for  risk  of  that  sort,  yet  the  consideration  is  far  more  likely 
to  be  given  as  the  equivalent  of  the  amount  of  the  debt  which 
is  thereupon  assumed  by  the  new  promisor  as  a  principal 
debtor.  If  compelled  to  pay,  he  will  have  received  a  quid  pro 
quo  for  his  payment  without  being  forced  to  seek  a  remedy  over 
against  the  original  debtor. 

On  authority,  the  numerous  cases  which  bold  that  one  who 
assumes  payment  of  a  debt  on  the  transfer  by  the  debtor  to 
him  of  property  mortgaged  or  hable  for  the  debt,  is  bound 
without  a  writing,**  are  opposed  to  the  cases  which  are  here 
criticised. 

§  477.  A  new  promise  which  discharges  the  origliial  obliga- 
tion is  not  within  the  statute. 

Where  a  third  person  promises  a  creditor  to  discharge  a  debt 
due  from  another  to  the  latter,  the  arrangement  may  con- 
ceivably take  one  of  three  forms: 

1.  The  new  promisor  may  undertake  a  several  obligation 

Huen,  11  Mich.  219;  Habted  v.  Fran-  Fehlinger  v.  Wood,  134  Fa.  617,   19 

OB,  31  Mich.  113;  Shoemaker  t>.  King,  Ati.  746. 

40  P&.  107,  H.  c.  1  Pearson,  206;  Maule  "  See  rapra,  !  4S2. 

e.  BuckneU,  SO  Pa.  39.    But  see  Town-         "  See  supra,  {  473. 

Bead  t>.  Long,  77  Pa.  143,  18  Am.  Rep.  ^  See  it^ra,  {  478. 

438;  Taylor  e.  Freeton,  79  Pa.  436; 


either  absolute,  to  pay  the  debt  in  any  event,  at  conditional,  to 
pay  it  if  the  originat  debtco-  makes  default.    ^ 

2.  The  new  promisor  may,  with  the  concuirenoe  of  the 
originat  debtor  and  on  his  behalf,  make  his  promise  in  sub- 
stitution for  tiie  obligation  of  the  original  debtor.  This  ar^ 
rangement  when  accepted  by  the  creditor  will  effect  a  novation. 

3.  The  new  promise  may  be  niade  as  in  2,  except  that  the 
original  debtor  does  not  assent  thereto.  As  a  debtor's  obligaticm 
can  be  discliai^ed  at  law  only  by  himself  or  by  his  authorised 
agent "  such  an  agreement  does  not  create  a  legal  novation; 
but  since  a  creditor  who  had  agreed  to  the  substitution  would 
not  be  allowed  by  equity  to  enforce  his  clum  against  the  ori^- 
nal  debtor,**  the  transactioD  may  be  called  an  equitable  nova- 
tion. If  the  agreement  is  of  the  second  kind,  and  the  debt  of 
the  party  inimarily  liable  is  thereby  dischai^ed,  the  new  prom- 
isor who  thus  assumes  the  obligation  in  consderation  of  the 
dischai^  of  the  ori^nal  debtor,  is  binding  though  oral.**   The 


"  See  ii^,  f  1867. 

••SeetVra,  f  I860. 

••Goodman  v.  Chase,  1  B.  ft  Aid. 
2OT;  Butcher  v.  St«uart,  11  M.  ft  W. 
867;  Gull  t.  lindny,  4  Exch.  45,  62; 
CarlJHle  v.  Campbell,  76  Ala.  247; 
Aultman  v.  Fletcher,  110  Ala.  462,  468, 
18  So.  216;  Beitman  u.  Birmingham 
Paint  <t  GloM  Co.,  186  Ala.  313,  64 
So.  600;  MclAren  v.  HutchinsoD,  22 
Cal.  187;  Welcb  ■>.  Kenny,  49  Cal.  4S; 
Baxter  v.  Chico  Const.  Co.,  31  Calif. 
App.  492,  160  Pac.  1084;  DiUaby  t>. 
Wilcoi,  eo  Conn.  71,  22  AU.  691,  13 
L.  R.  A.  643,  25  Am.  St.  Rep.  299; 
Buchanan  v.  Moran,  62  Coon.  83,  25 
Atl.  396;  Karr  v.  Porter,  4  Houst.  297; 
S^>p  tr.  Fairdoth,  70  Ga.  690;  Hanis 
9.  Jonn,  140  Ga.  768,  79  8.  E.  841; 
Johnson  r.  Cotbem,  12  Ga.  App.  25S, 
77  S.  E.  207;  WiUiama  v.  GarriBon 
(Ga.  App.),  93  S.  E.  610;  Casey  v. 
MiUer,  3  Idaho,  667,  32  Pac.  196; 
Runde  V.  Runde,  69  111.  98;  Lindley  r. 
Simpson,  46  HI.  App.  648;  Hopkins  p. 
Carr,  31  Ind.  260;  Bowen  v.  Kurti,  37 
Iowa,  239;  Lester  b.  Bowman,  39 
Iowa,  611;  Hanis  Emery  Co.  v.  How- 


erton,  154  la.  472,  134  N.  W.  1068; 
Frohardt  p.  Duff,  156  k.  144, 135  N.  W. 
609,  40  L.  R,  A.  (N.  S.)  242;  Brant  *. 
Johnson,  46  Kans.  389,  26  Pac.  735; 
Daniels  v.  Gibmn,  20  Ky.  L.  Rep.  847, 
47  S.  W.  621 ;  Day  v.  Cloe,  4  Budk,  563; 
Whittemore  ■>.  Wentwcnlfa,  76  Me.  20; 
Webetn  V.  LeCompte,  74  Md.  249, 
22  Atl.  232;  Walk»  v.  Pamiman,  8 
Gray,  233;  Wood  o.  Corcoran,  1  AUa», 
40S;  I^ngdon  v.  Hughn,  107  Maae. 
272;  Edeo  c.  Chaffee,  160  Mafe.  225, 
35  N.  E,  675;  Griffin  p.  Cunnin^iam, 
183  Man.  506,  87  N.  E.  flOO;  McNulty 
V.  Cniff,  2tl  Mass.  489;  Mulcnme  v. 
American  Co.,  65  Mich.  622,  22  N.  W. 
67;  Wilhebn  n.  Voes,  118  Mieh.  106^ 
76  N.  W.  308;  Yale  c.  Edgertoo,  14 
Minn.  194;  Wright  r.  MoCuUy,  67  Mo. 
134;  Wilscm  v.  Van,  54  Mo.  App.  221; 
Beall  IT.  Board,  164  Mo.  App.  186; 
Vint  Nat.  Bank  tr.  Dohm,  52  N.  J.  L. 
363,  19  Atl.  268;  Meriden  Britannia 
Co.  V.  Zingaen,  48  N.  Y.  347,  8  Am. 
R^.  549;  Booth  u.  Eighmie,  00  N.  Y. 
238,  19  Am.  Deo.  171;  Fiiat  Nat.  Bank 
V.  Chahners,  144  N.  Y.  432,  39  N.  E. 
331;  Stanly  t>.  Hendrit^  13  lT«d.  86; 
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discharge  of  the  old  debt  at  the  request  of  the  new  proizusor  'a 
as  adequate  a  quid  pro  guo  for  the  creation  of  a  new  (niginal 
debt  as  the  payment  by  the  creditor  of  an  amount  of  mon^ 
equal  to  the  old  debt  would  be.  And  the  novation  may  relate 
to  part  only  of  the  debt,  and  need  not  become  eflfective  at  the 
time  of  the  defendant's  new  promise.  *°  So  the  new  promisor 
need  not  extinguish  his  whole  liabiHly  to  the  debtor  but  may 
assume  the  latter's  entire  debt  in  partial  dischai^  of  his  own 
obligation.*'  There  seems  no  reason  to  doubt  that  the  new 
promise  in  what  has  been  called  an  equitable  novation  would 
be  equally  without  the  statute. 

§  478.  Promise  to  debtor  to  assume  and  pay  tiie  latter's  debt 
though  enforceable  by  creditor  is  not  within  tiie 
statute. 

As  has  been  seen  the  application  of  the  statute  has  been 
confined  to  promises  made  to  the  creditor;  *'  but  under  a  rule 
generally  previuling  in  this  country  *'  the  contract  of  a  third 
person  with  a  debtor  to  pay  his  debt  may  be  enforced  by  the 
creditor  and  the  creditor  is  crften  held  to  acquire  a  new  and 

Pede  p.  Powell,  160  N.  C.  563,  667,  73  aatiafaetion  pro  lanta  of  the  price  would 
So.  234;  Eertabroolc  v.  Gebhart,  33  pay  to  the  pliuntiff  whatever  should  be 
Oh.  St.  416;  Miller  f.  Lynch,  17  Oreg.  tho^ter  due  to  WiUiftms  from  the  de- 
ei,  1ft  Fac  S45;  AUshouse  t>.  Raromy,  fendant.  The  court  Mid  (p.  468);  "It 
e  Whart.  331,  37  Am.  Dec.  417;  Whit^  is  true  that  no  action  oould  have  been 
aker  p.  Greene  (R.  I.j,  103  Atl.  779;  maintained  upon  the  promise  (rf  the 
Corbett  V.  Cochran,  3  HiU  (S.  C),  41,  defendant,  until  WilliMna  carried  out 
1  Riley  L.  M,  30  Am.  Deo.  348;  War-  his  agreement  to  da  the  sawing,  yet 
im  V.  Smith,  24  Tex.  484,  76  Am.  Deo.  when  that  was  done  the  defendant's 
116;  McCreory  i>.  Van  Hook,  36  Tex.  promise  became  citable  <rf  legal  en- 
631;  Wat«on  v.  Jacobs,  29  Vt.  160;  forcemeat.  .  .  .  He  reduction  <A  the 
Williams  v.  Little,  35  Vt.  323;  Bates  debt  Williams  owed  the  .  .  .  plain- 
tr.  Sabin,  64  Vt.  511,  24  Atl.  1013;  tiff  would  not  depend  upon  the  actual 
Nt^ee  V.  Humphreys,  11  Grat.  036;  paymentby  the  defoidant  to  the  plain- 
McKay  V.  Northern  Bank  A  Trust  tiS  of  the  amount,  but  upon  the  pei^ 
Co.,  69  Wash.  186,  124  Pao.  372;  formanoe  by  mDiams  of  his  part  of  the 
mOard  e.  Bosshard,  68  Wis.  464,  32  agreement,  and  as  soon  as  he  did  the 
N.  W.  638;  RieUloff  v.  Glover,  ftl  Wis.  eawing  for  Pletcher  his  debt  became 
OS,  64  N.  W.  296;  Jones  ■>.  Burgees,  3ft  pro  tanto  eztinguiahed." 
N.  BnuMwick,  603,  634.  *>  Griffin  c.  Cimningham,  183  Man. 

« In  Aultman  r.  fletchv,  110  Ahi.  506,  67  N.  B.  660. 

452,  18  So.  21S,  the  drfendant  prom-  **  Supra,  {460. 

ised  that  if  the  plaintiff  would  edil  a  **See  tupro,  jSSl. 
MW  ™ll  to  Williams,  the  defendant  in 
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direot  right  against  the  new  promiaor.  Where  tiiis  is  the  law 
the  promise  to  the  debtor  must  be  regarded  as  in  effect  a  prom- 
ise to  the  creditor,  and  the  appUcation  of  the  statute  must  be 
considered  as  if  a  new  promise  had  been  made  directly  to  the 
creditor.  So  looking  at  the  matter  a  promise  to  assume  and 
pay  an  existing  debt  is  not  within  the  statute  if  it  operates  like 
a  novation  to  extinguish  the  liability  of  the  original  debtor. 
In  a  few  juriBdictions  such  is  held  to  be  the  effect  of  the 
promise,  and  in  these  jurisdictions,  the  same  reasoning  is  fol- 
lowed as  in  any  case  of  novation.** 

In  most  American  jurisdictions,  howev^,  the  creditor  is 
held  to  retun  his  right  against  his  ori^^nal  debtco-  as  well  as 
to  acquire  a  direct  right  against  the  new  promisor.^  Even  in 
such  jurisdictions  the  new  promise  is  outside  the  scope  of  the 
statute,  if  by  virtue  of  the  pronusor's  contract  with  the  original 
debtor,  he  has  become  as  between  the  two  the  principal  debtor. 
He  has,  then,  received  consideration  equivalent  to  the  amount 
of  the  debt,  and  the  debt  is  primarily  his.  The  principle  is 
applied  in  a  variety  of  cases.  Thus  where  tiie  grantee  of  mralr 
gaged  property  assumes  the  mortgage,  his  obligation  to  the 
creditor  is  not  within  the  statute.*^  So  where  an  interest  as  a 
partner,  is  bought  or  sold,  and  as  part  of  the  consideration  the 
buyer  agrees  to  pay  firm  debts,  the  right  thereby  acquired  in 
most  States  by  creditors  is  not  dependent  on  the  agreement 
being  in  writing.**   And  in  any  case  where  the  purchaser  of 

"Hub    reaaoning    is    followed   in  Atwood,  26  N.  J.  Eq.  S04,  affd.  in 

Aklrich  V.  Carpenter,  160  Maaa.  106,  28  N.  J.  Eq.  275;  Urquhart  v.  BraTtoo, 

170,  35  N.  E.  4S6  (applyiDg  Rhode  la-  12  R.  I.  169;  Beitel  ■>.  Doblnn  (Tex. 

land  law);  Lang  t>.  Hemy,  54  N.  H.  57;  Qv.  App.),  44  S.  W.  290;  Thompaoo  v. 

Wood  V.  Moriarty,  15  R.  I.  518,  9  AU.  Cheeswiaa,  15  Utah,  43,  48  Pac.  477; 

427,  16  R.  I.  201,  14  AU.  855.  Biclmoll  v.  Henty,  69  Wash.  406,  125 

*"  See  gupra,  i  393.  Pac.  166;  Morgan  d.  South  Milwaukee, 

«Mulvany».GroB8,lCol.App.ll2,  etc.,  Co.,  97  Wia.  276,  72  N.  W.  872. 

27  Pao.  878;  TutUe  v.  Annatead,  53  So  where  the  buyo-  of  chattel  property 

Conn.  175,  22  Atl.  677;  Lowe  n.  Hun-  under  a  conditional  sale,  sssigDed  the 

ilton,   132  Ind.  406,  31  N.  E.  1117;  property  to  one  who  asaumed  payment 

Lamb  ».  Tucker,  42  la.  118;  Fisher  r.  of  the  remainder  of  the  price.    Pem- 

SfHUman,  85  Kans.  552,  118  Pac.  65;  brake's  Appeal,  117  Me.  396,  101  AtL 

FUut  V.  Winter  Harbor  Land  Co.,  89  630. 

Me.  420,  36  Atl.  634;  Dobyns  v.  Rice,  *  Vanncss  t>.  Dubois,  64  Ind.  338; 

22  Mo.  App.  448;  Provenchee  v.  Piper,  Dickson  v.  Conde,  148  Ind.  279,  46 

68  N.  H.  31,  36  Atl.  552;  Huyler  v.  N.  £.  998;  Poole  v.  Hinttago',  60  Iowa, 
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property  agreee  as  part  cpf  the  price  to  pay  the  seller's  debt  to  a 
third  person,  or  perform  a  contract  with  a  third  person,  the 
same  principle  is  applicable.*^  Indeed  in  any  case  where  l^e 
promisor  for  valid  consideration  assumes  the  payment  of  a 
debt,  the  same  principle  applies, — for  the  promisor  becom£s 
the  principal  debtor;^  but  this  is  not  true  where  the  new 
promisor  owed  nothing  to  the  ori^nal  debtor  and  received 
nothing  from  him  or  from  the  creditor.** 

§  479.  A  promise  to  pay  the  promisor's  own  debt  to  his  cred- 
itor's creditor  is  not  witiun  the  statute. 
Nor  is  the  principle  different  where  a  promisor  previoudy 
indebted  undertakes  for  sufficient  consideration  to  pay  the 
debt,  or  part  of  it,  to  a  creditor  of  his  own  creditor.  Here,  too, 
the  promisor  is  undertaking  merely  to  pay  his  own  debt,  he 

180,  U  N.  W.  223;  Pratt  v.  Fiahwild, 
121  Ik.  642,  96  N.  W.  1089;  Bortlett 
t>.  Smith,  5  Neb.  Unoff.  337,  98  N.  W. 
,  97  N.  y.  669; 


LyoD  e.  C^ochesBy,  43  N.  Y.  Misc.  67, 
86  N.  Y.  S.  245;  Townsead  v.  Long,  77 
Pa.  St.  143,  18  Am.  Rep.  438;  Brwee 
V.  Wooda,  35  Tex.  302;  Brown  v. 
Brown  (Tex.  Civ.  Ai^.),  166  S.  W.  661 ; 
Gay  0.  Pemberton  (Tex.  Civ.  App.), 
44  S.  W.  400.  See  also  Stover  v.  Stev 
ena,  21  Cal.  App.  261,  131  Pae.  332; 
fottiAen  V.  DiUon,  64  Ga.  243. 

'  Weinhajd  c  R.  R.  Hiompaon 
mt.,  242  Fed.  315,  affd.  svb  nom. 
R.  R.  niompeoa  Est.  »,  Weinhord, 
247  Fed.  961,  IflO  C.  C.  A.  376;  La 
Duke  B.  Barber  (Ala.  1916),  73  So.  472; 
Ford  0.  Finney,  35  Ga.  258;  Cowart  v. 
Singletary,  140  Ga.  435,  79  S.  E.  196, 
47  L.  R.  A.  {N.  S.)  621  Lowe  v.  Tiuiae, 
147  Ind.  652,  44  If.  E.  26  (reported 
on  lat«r  appeal  in  168  Ind.  47,  62  N. 
E.  628);  37  L.  R.  A.  233;  Johnson 
t.  Knapp,  36  la.  616;  Blair  Town  Lot 
Go.  t).  Walker,  39  la.  406;  Morrison  n. 
Hogue,  49  lona,  574;  Piano  Mfg.  Co. 
V.  Burrow*,  40  Kana.  361, 19  Pao.  809; 
Mudd  K.  Carico,  104  Ky.  719,  47  S.  W. 
1080,  20  Ky.  L.  Rep.  898;  Stariha  v. 
Qreoiwood,  28  Minn.  521,  11  N.  W. 


V.  Newman,  66  Miw.  365  > 
Qf^iper  V.  Poland,  12  Neb.  69,  10 
N.  W.  538;  Beny  v.  Doremua,  30  N.  J. 
L.  399;  Satterfield  v.  Kindley,  144 
N.  C.  466,  67  S.  £.  146;  Swihart  t>. 
Shaum,  24  Ohio  St.  432;  Feldman  f. 
McGuire,  34  Or^.  309,  56  Pac.  872; 
Miller  B.  Beck,  72  On«.  140,  142  Pac. 
603;  Taylor  v.  Preston,  79  Pa.  436; 
EUdn  f.  Timlin,  151  Pa.  491,  25  Atl. 
139;  Morris  v.  Gaines,  82  Tex.  265,  17 
8.  W.  638;  Tradere'  Nat.  Bank  ». 
Clare,  76  Tex.  47,  13  8.  W.  183;  Hoile 
V.  Bwley,  58  Wia.  434,  17  N.  W.  322. 
But  see  Cox  d.  Baltimore,  etc.,  R.  Co., 
180  Ind.  495, 103  N.  E.  337,  50  L.  R.  A. 
(N.   8.)    453. 

^■BarUett  v.  Fireman's  I^Xmd  Ins. 
Co.,  77  la.  156,  41  N.  W.  601  (a  eon- 
tract  of  reioaurance) ;  French  v.  French, 
84  la.  656,  61  N.  W.  145,  15  L.  E.  A. 
300;  Van  Cappellan  v.  Chicago  &a. 
R.  Co.,  126  Minn.  261,  148  N.  W.  104; 
Moore  u.  Kirkland,  112  Miss.  55,  72 
So.  865;  Repair  r.  Krebe  Lumber  Co., 
73  W.  Va.  139,  80  8.  E.  140.  Egan  n. 
fireman's  laa.  Co.,  27  La.  Ann.  368, 
is  a  solitary  decision  to  t^  oontrary. 

oManley  i>.  Geagan,  105  Mass.  104. 
See  also  Walton  v.  Mandeville,  56 
la.  697,  9  N.  W.  913,  41  Am.  Rep.  123. 
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is  not  making  bimBelf  surety  for  the  debt  of  another,  and  it  is 
immaterial  that  there  is  no  novation.  *V^So  far  as  the  new  prom- 
isor's obligation  to  his  promisee  is  concerned  the  edtuatdon  is 
the  same  as  if  there  were  a  complete  novation.  V 

§  480.  A  promise  to  pay  for  tiie  purchase  of  a  claim  is  not 
within  the  statute. 

llioi^h  a  creditor's  motive  in  selling  his  cUum  may  be  sub- 
stantially the  same  that  he  has  in  endeavoring  to  get  payment 
of  it,  the  transaction  is,  nevertheless,  an  entirely  different  one. 
-The  purchaser  does  not  promise  to  pay  the  debt;  he  promises 
to  pay  a  price  fcff  it;  and  it  is  contemplated  that  the  claim 
shall  continue  in  existence.  It  is  an  accident  if  the  amount 
which  the  purchaser  promises  to  pay  is  identical  with  the 
amount  of  the  debt.  Accordingly  a  promise  to  buy  a  cUum 
is  not  within  the  statute.*' 

§  481.  Apidication  of  principles  to  building  contracts. 

Cases  have  frequently  arisen  where  a  subcontractor  or  ma^ 
terial  man  refuses  to  continue  tbe  performance  of  his  contract 
because  of  the  actual  or  prospective  failure  of  the  genoal 
contractor  to  make  agreed  payments;  and  to  induce  further 
performance  by  the  eubcontractor  or  material  man  the  owner 
of  the  building  promises  to  pay  him  for  so  doii^.  Where  such 
a  promise  by  the  owns-  is  absolute  ia  terms  and  not  con- 
ditional on  default  by  the  general  contractor,  the  promise  has 
almost  universally  heea  held  original  and  not  within  the  stat- 
ute.'*   On  principle,  however,  distinctions  should  be  observed. 

■"  Mine  A  Smelter  Supidy  Co.   v.  "  Anstey  u.  Mudea,  1  B.  A  P.  N.  H. 

Stockgrawere'   Bank,    173    Fed.   8S9,  134;   HumphrejB  v.   St.   Louis,   ete., 

96  C.  C.  A.  229;  Quey  d.  MiUer,  3  R.  Co.,  37  Fad.  307;  Noimaa  «.  Bul- 

Ida.   567,   32  Pae.    19fi;  Beitmftn  v.  lock  County  Bank,  187  Ala.  33,  65  So. 

Birmin^iuii  Paint  ft  Glass  Co.,  185  371;  Gist  v.  Harkrider  (Ark.),  15  S.  W. 

Ala.  313,  64  So.  600;  Indiana  Mfg.  Co.  187;  Conger  ».  Cotton,  37  Ark.  286; 

V.  Porter,  75  Ind.  428;  Colvin  d.  Newell,  Hayward  p.  Gunn,  82  Ili.  385;  Collins 

8  Ky.  L.  Rep.  959;  Clay  Lumber  Co.  i>.  Stanfield,  139  Ind.  184,  38  N.  E. 

V.  Hart's  Bruch  Coal  Co.,  174  Mich.  1091;  Hearingir.  Dittman,8  Fliila.307; 

613, 140  N.  W.  912;  Holt  v.  DoUarhide,  Stillotan  v.  Dremer,  22  R.  I.  389,  48 

61  Mo.  433;  Woods  o.  Davis,  1  Tex.  Atl.   1;  lAmpeon  p.  Hobut,  28  Vt. 

App.  Qt.  Caa.,  {  962;  Repair  r.  Krebs  697;   Hoeflinger  o.  StafFwii,  38  Wis. 

Lumber  Co.,  73  W.  Va.  139,  80  S.  E.  391. 

140.    See  also  tupra,  J  459.  "  Sext  v.  Geise,  80  Ga.  688,  6  &  E. 
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In  many  of  these  cases  the  general  contractor  had  al 
his  contract,  and  the  subcontractor  or  material  man 
tinuing  performance  no  longer  was  perfonnii^  by  i 
his  contract  with  the  general  contractor,  that  contra 
justifiably  abandoned.  The  new  promise  of  the  own! 
building,  in  such  a  case,  is  not,  so  far  as  future  work  is  go 
to  pay  the  debt  of  the  general  contractor.  The  latter 
no  debt  for  this  performance;  for  it  was  not  rendered 
formance  of  the  contract  with  him,  and  the  promise  of  tl 
is  not  to  pay  the  debt  of  the  general. contractor,  tho 
amount  of  his  own  debt  may  be  fixed  by  the  obligatio 
the  general  contractor  would  have  incurred  had  his  i 
not  been  abandoned.'* 

Cases  where  recovery  on  an  oral  promise  of  the  own 
been  enforced  are,  however,  not  confined  to  those  of  i 
just  indicated. 

In  many  jurisdictions  it  seems  to  be  held  that  even 
the  contractor  still  remains  liable  for  the  performance 
subcontractor  or  material  man,  the  latter  may  enforce  a 


174;  Clifford  ».  Luhring,  69  DI.  401; 
Schomteld  o.  Brown,  78  lU.  487;  Gib- 
aoD  County  o.  CindnnAti  Steam  Hefttr 
ing  Co.,  128  Ind.  240,  27  N.  E.  612, 

12  L.  R.  A.  602;  Cedw  Valley  Mfg. 
Co.  V.  SUrbaid  (Iowa),  89  N.  W.  14; 
Walker  d.  Hill,  119  Mas.  249;  Mo- 
Laughlin  ir.  Austin,  104  Micli.  489,  62 
N.  W.  719;  Wilhehn  p.  Voes,  118  Mich. 
106,  76  N.  W.  306;  AbboU  ■>.  Nash,  35 
Minn.  451,  29  N.  W.  65;  Fitzgerald  v. 
Morriney,  14  Neb.  198,  16  N.  W.  233; 
BajHes  f.  WaUmb,  56  Hun,  «8,  10 
N.  Y.  S.  191;  Patktt  v.  Stafford,  18 
N.  Y.  S.  766;  Snell  v.  Bogen,  70  Hun, 
462,  24  N.  Y.  S.  379;  Schulti  t>.  Cohen, 

13  N.  Y.  Misc.  638,  34  N,  Y.  8.  927; 
Sukovitz  V.  Applebaum,  56  N.  Y. 
Misc.  527,  107  N.  Y.  8.  122;  Crawford 
tr.  EdiBcm,  45  Ohio  St.  239,  13  N.  £. 
80;  Jeffrason  County  v.  Single,  66  Pa. 
St.  202;  Corcoran  n.  Huey,  231  Pa. 
441,  80  Atl.  881 ;  Green  e>.  D^ahan,  64 
Tex.  281;  HoweU  v.  Harvey,  65  W.  Va. 
SIO,  61  S.  E.  249,  22  L.  R-  A.  (N.  S.) 


1077;  Young  c.  French,  36  ^ 
Petrie  p.  Hunter,  2  Ont.  233. 
Raabe  v.  Squier,  148  N.  ¥ 
N.  B.'S16;  Repairo.  Krebe  Lui 
73  W.  Va.  139,  80  S.  E.  140. 
Twfcn  0,  Birmingham  Paint 
Co.,  185  Ala.  313,  64  So.  6C 
V.  Johnson,  91  Vt.  467, 
874. 

**  Caaea  where  the  general 
tor  abandoned  the  contmc 
Chfford  «.  Luhring,  69  111.  401 
feld  V.  Brown,  78  HI.  487;  W 
Vo«8,  118  Mich.  108,  76  N. 
Yeoman  v.  Mueller,  33  Mo.  f 
Kutnneyer  v.  Ennis,  27  N.  J 
(3  Dutch.);  Parkee  v.  Stafford, 
8.  7S6;  Schulti  v.  Cohen,  1 
Miao.  638,  34  N.  Y.  8. 927;  De 
Schenck,  36  N.  Y.  App.  Div 
N.  Y.  S.  251;  Mannetti  o.  E 
N.  Y.  App.  Div,  567,  62  N.  1 
Crawford  s.  Ediaon,  45  Ohio 
13  N.  E.  80;  Petrie  v.  Huotei 
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lute  oral  promise  by  the  owner  to  pay  for  the  work  or  materials. 
It  should  be  observed  in  such  a  case  tiiat  if  the  owner  promises 
payment  merely  from  whatever  may  be  due  by  him  to  the  gen- 
eral contractor,  the  promise  is  not  within  the  statute.**  To 
that  extent  the  new  promisor  is  a  primary  debtor.  What  he 
pays  he  would  have  no  right  to  recover  over  from  the  general 
contractor;  but  if ,  as  is  often  the  case,  the  original  contractor 
remains  liable  and  the  owner  undertakes  absolute^  to  pay 
the  subcontractor  or  material  man  whatever  the  services  or 
property  of  the  latter  may  be  worth,  irrespective  of  any  bal- 
ance due  the  general  contractor,  the  promise  is  on  principle 
within  the  statute.*' 


"  S.  R.  H.  Rrobinaon  ft  Bon  Cootmct- 
ing  Co.  K.  Twin  Qty  Bank,  103  Aik. 
219,  146  8.  W.  S23,  and  see  infra, 
if  4S9,  479. 

**  Hus  waa  BO  hdd  in  Conti  v.  Jobn- 
sott,  91  Vt.  487, 100  AU.  874.  See  aiao 
Ribock  V.  Cumer,  218  Man.  5,  105 
N.  E.  462;  Mankin  v.  Jones,  63  W.  Vn. 
373,  80  8.  E.  248,  15  L.  R.  A.  {N.  8,) 
214.  The  OM  is  tuulogous  to  those 
dted  infta,  {  459,  where  one  who  re- 
odree  property  to  be  applied  to  the 
payment  of  certain  indebtedness,  un- 
dotakee  absolutely  to  pay  the  debt,  not 
merely  to  apply  the  propoty  in  hia 
hands.  In  Bowatdn  o.  HofFatt,  36 
Nova  Scotia,  81,  86,  the  court  quoting 
DeColyar  on  the  law  of  Guaranteea,  p. 
109,  said:  "Moreover,  the  question  to 
whom  the  credit  wm  given,  is  not  an 
infallible  test  by  i^eh  to  diaoover 
in  all  cases  whether  or  ikot  the  promise 
falls  within  the  4th  section  <rf  the  Stat- 
ut«  o!  fYauds.  For  sometimes  it  hap- 
pens that  credit  is  entirely  given  to  the 
pronuBor,  and  yet  the  promise  is 
within  the  4th  section  of  the  Statute  of 
IVauda.  This  is  the  case  wherever  the 
promise  has  not  the  effect  of  diachaig- 
ing  the  original  debtor." 

Lord  Ellenborou^  in  Barber  v. 
Fox,  1  Stark.  270,  said:  "This  was  the 
inchoate  busiDess,  and  debt  of  an- 
otho",  and  if  the  defendant  had  prom- 


ised in  writing,  he  would  have  made 
himself  liable — without  a  promisB  in 
writing  he  is  not  liable." 

In  Wilhelm  v.  Voes,  118  Midi.  106, 
107,  76  N.  W.  308,  the  court  said: 

"The  fact  that  Wilhelm  had  made  a 
contract  with  Van  Bogaert  &  Co.  to  do 
this  work  would  not  necessarily  render 
invalid  a.  subsequent  contract  with 
Vofls  to  do  the  same  work,  but  both  ol 
these  alleged  oral  promises  to  p«y  f  or 
this  work  oould  not  be  valid  at  one  and 
the  same  time.  Unless  the  ocmtm^ 
with  Van  Bogaert  A  Co.  was  aban- 
doned by  Wilhelm,  so  that  there  would 
remain  no  right  to  a  claim  for  compen- 
sation for  the  work  when  dons,  as 
agunst  them,  the  promise  alleged  of 
Voes  was  ooUateial,  and  void  under  the 
statute. 

"nie  right  of  the  plaintiff  to  recover 
against  the  defendant  must  depetd 
upon  the  actual  state  of  affairs  at  the 
time  the  work  was  done.  If  it  was  done 
in  pursuance  of  and  undw  the  contract 
with  Van  Bogaert  &  Co.,  the  poform- 
ance  created  an  otdigation  against  Van 
Boogert  A  Co.,  and  not  against  Vosi; 
while,  if  the  plaintiff  repudiated  the 
contract  made  with  that  firm,  so  that, 
altlioitgh  he  plastered  the  house,  it  was 


and  gave  rise  to  no  oUigation  upon  the 
part  of  Van  Bogaert  &  Co.  to  pg^,  tbe 
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A  amilar  promise  is  not  infrequently  made  to  a  subcon- 
tractor or  a  materiat  man  by  some  one  other  than  the  owner  of 
the  premises.  Thus  a  surety  for  the  general  contractor,  in  order 
to  save  himself  from  direct  liability  to  the  owner,  may  promise 
to  pay  for  work  or  materials  when  the  general  contractor  has 
made  default  or  is  likely  to  do  so.  If  the  subcontractor  or 
materialman  in  euch  a  case  retains  a  claim  against  the  general 
contractor,  the  new  promise,  on  principle,  is  a  promise  to  pay 
the  debt  of  another;  dnce  should  the  new  promisor  make  the 
promised  payment,  he  would  be  subrogated  to  a  claim  against 
the  general  contractor.  If,  however,  the  liabihty  of  the  general 
contractor  was  abandoned  before  the  consideration  was  fur- 
nished, the  promise  of  the  surety  is  not  within  the  statute.  So, 
if  the  new  pnnnise  is  only  to  make  payment  from  securities 
in  the  promisor's  hands  to  secure  him  from  Uabihty,  an  oral 
promise  is  vaUd.^  The  same  reasoning  is  apphcable  where  the 
new  promise  is  g^ven  by  a  tenant,"  or  mortgagee  ^  as  where  a 
defendant  voukl  be  liable  for  bis  ptfHu-  dello,  209  Pa.  I,  57  Atl.  1100.  In  Ball 
0.  Uncoln  Savings  &  Trust  Co.,  220 
Pa.  St.  485,  4S9,  490,  69  Atl.  994,  tbe 
oourt  said: — 

"If  a  special  pronuse  was  mode  by 
the  defendant  to  the  i^ntifTa,  to  see 
them  paid  for  the  performanoe  of  work 
which  would  be  in  relief  of  the  obliga- 
tion of  the  defendant  upon  its  prior 
bond,  and  if  this  payment  was  to  be 
made  from  a  fund  assigned  to,  and  held 
by  defendant  for  the  payment  of  sub- 
oontraotors,  clearly,  undw  the  authori- 
ties, and  as  a  matter  of  sound  princi)de, 
the  promise  would  not  be  within  the 
statute  of  fraudd." 

"In  Cooper  ft  Pcdak  Works  v. 
Roaing,  85  N.  Y.  Misc.  409,  147  N.  Y. 
S.  241,  the  pronuse  of  the  tenant  was 
held  binding  because  it  was  not  in 
terms  identical  with  the  obligation  of 
the  general  contractor,  but  was  to  pay 
a  fixed  sum  ineepective  of  the  con- 
tractor's liabihty. 

•■  In  Ribock  v.  Canner,  218  Mass. 
5,  105  N.  E.  462,  the  promise  of  the 
mortgagee  to  pay  the  subcontractor 
what  was  due  him  from  the  gaienl 


91  Vt.  467,  100  Ati.  874;  Bond  c. 
Treohey,  37  U.  Can.  Q.  B.  360.  But 
in  Almond  v.  Hart,  46  N.  Y.  App,  Div. 
431,  433,  61  N.  Y.  S.  849,  the  oourt 
said;  "The  test  is  whether  the  person 
sought  to  be  held  liable  is  primarily  so, 
or  aafy  in  case  of  the  default  of  another, 
and  added.  ,  .  . 

"The  fact  that  the  liability  against 
Phippin,  t^  contractor,  nuy  remain 
unaffected  by  the  pramiae  of  the  de- 
fendants does  not  bring  this  within  the 
inhibition  of  the  statute.  Clark  v. 
Howard,  ISO  N.  Y.  232,  239,  44  N.  E. 
696;  Fariey  v.  Qereland,  4  Cow.  432, 
15  Am.  Dec.  387;  Rlkin  r.  TimUn, 
151  Fenn.  St.  491,  25  Atl.  139."  See 
also  Repair  v.  Krebe  Lumber  Co.,  73 
W.  Va.  139,  80  8.  £.  140. 

"  "ITie  tendency  in  American  easea 
is  to  hold  the  new  promisor  liable  even 
if  his  promise  is  absolute  in  terms, 
since  the  consideration  was  beneficial 
to  him.  ADey  v.  Turck,  8  N.  Y.  App. 
Div.  60,  40  N.  Y.  S.  433;  Pisti  v.  Nar- 


surety  for  the  general  contractor  is  the  promisor.  AH  have  a 
pecuniary  interest  in  the  consideration  for  their  new  promises, 
but  all  may  nevertheless  be  merely  pronudog  to  pay  the  debt 
of  another. 

§  482.  Promises  to  indemnify. 

The  greatest  confusion  exists  in  regard  to  the  question 
whether  promises  to  indemnify  are  within  the  statute.  It  has 
been  pointed  out  ^  that  part  of  the  confusion  is  due  to  an  at- 
tempt to  treat  all  promises  of  indemnity  alike,  an  attempt  which 
is  indicated  in  speaking  of  promises  to  indemnify,  by  emphasiz- 
ing the  word  "indemnify"  without  consideration  of  the  con- 
tingency against  which  the  promisor  undertook  to  indemnify. 
A  promise  to  indemnify  a  creditor  against  loss  if  he  sells  goods 
to  another,*"  or  advances  money  to  him,*'  is  certainly  a  promise 
to  answer  for  the  debt  or  default  of  another,  and  of  course  within 
the  statute;  yet  the  use  of  the  word  indemnify  in  such  a  transac- 
tion is  entirely  proper.**  It  is  therefore  a  primary  question 
whether  the  promisor  agrees,  not  merely  to  indemnify,  but  to  In- 
denmify  for  the  debt,  default,  or  miscarriage  of  another.  If  not, 
there  can  be  no  question  of  the  statute.  The  promise  to  uideni- 
nify  against  loss  by  fire  has  obviously  nothing  to  do  with  guar- 
anty.'*  A  promise  to  indonnify  agwnst  loss  from  the  act  of  a 

oontnutor,  was  held  within  the  etat-  "  Beoni^ioff  v.  Babbine,  64  M<mt. 
ute.  Cf.  Kleiiunan  o.  Auerboch,  S3  60,  166  Pac.  687. 
N.  Y.  MiBO.  436, 143  N.  Y.  S.  1033,  and  *>  In  Stratton  v.  HiU,  134  Man.  27, 
MeniDian  v.  McManua,  102  Pa.  102,  30,  Field,  J.,  said:  "It  is  sometuneB 
where  the  genual  contractor  had  aban-  said  that  a  mere  promise  of  indemnity 
doned  work  before  the  promise  was  ia  not  withio  the  Htatut«.  Aldrich  v. 
made  by  the  mortgagee  to  pay  for  the  Ames,  9  Gray,  76;  Wildes  v.  Dudlow, 
work;  and  BoeS  v.  Rosenthal,  37  N.  Y.  L.  R.  10  Eq.  108.  But  whatever  the 
Miec.  852,  76  N.  Y.  S.  988,  where  the  promise  may  be  called,  if  it  is  'a  special 
mortgagee'B  promise  was  held  to  be  promise  to  aoawer  for  the  debt,  de- 
taken  in  lieu  of  the  contractor's  liabil-  fault  or  miftdoings  of  another,'  and  that 
ity,  in  all  of  which  caaea  the  new  prom-  ia  its  principal  object,  it  would  seem 
ise  was  rightly  held  not  within  the  that  it  ia  within  the  statute.  Cripps 
statute.  See  also  Merserau  Co.  v.  v.  Hartnoll,  4  B.  &  S.  414;  Dows  v. 
Waahbum,  6  N.  Y.  App.  Div.  404,  39  Swett,  120  Mam.  322."  See  abo 
N.  Y.  S.  664.  Checamaa  v.   Wiggina,   122  Ind.   352, 

"  Brwidt  on  Suretyship,  £  70.  23  N.  E.  945. 

** Green    v.    Menominee    Tribe    of         "An  oral  contract  of  insurance  is 

Indians,  46  Ct.  Q.  6».  valid.  ReUef  F.  Ins.  Co.  o.  Shaw,  94 
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third  person  has  equalty  little  to  do  with  guaranty  if  that  third 
person  was  under  no  duty  to  the  promisee  to  refrain  from  caus- 
ing the  loss  or  to  make  it  good."  But  a  contract  to  indenmify  an 
employer  against  loss  from  the  dishonesty  of  an  employee — a 
contract  of  fidelity  insiu'ance — ^is  a  contract  to  answer  for  the 
default  of  the  employee's  duty  to  his  employer,  and  is  within  the 
statute.'*  On  the  other  hand,  no  promise  is  within  the  statute 
by  which  the  promisor  agrees  to  assume  the  primary  liability, 
not  only  as  between  himself  and  the  promisee,  but  as  between 
himself  and  any  third  persons.*"  An  oral  promise,  therefore, 
to  one  who  signs  negotiable  paper  for  the  accommodation  of  the 
promisor  that  the  latter  will  indemnify  him,  or  save  him  harm- 
less, is  valid; "  as  is  any  other  promise  to  indemnify  the  prom- 
isee for  becoming  surety  for  the  promisor.    It  is  in  r^;ard  to 


U.  S.  674,  24  L.  Ed.  201;  Idbuimiob 
Co.  of  NcMth  Amerioft  v.  Bird,  176  III 
42,  61  N.  E.  68a;  MoQiuid  v.  Mtaa. 
Idb.  Co.,  22e  Man.  281,  116  N.  E. 
428;  Quinn-Shepherdaon  Co.  v.  United 
Stcttw  flddity  Ao.  Co.  {Minn.),  172 
N.  W.  603;  Hioks  v.  BritiBh  Amraicftn 
Aflsur.  Co.,  162  N.  Y.  284,  66  N.  E. 
743,  48  L.  R.  A.  424;  Hartford  F.  Ina. 
Co.  t>.  Wbitnun,  76  Ohio  St.  312,  70 
N.  E.  460,  9  Ann.  Css.  218. 

M  Ab  in  Patrick  v.  Barber,  78  Neb. 
823,  112  N.  W.  358. 

A  oontract  by  one  inBimmoe  oom- 
ptiny  to  reinsure  anothw  is  ther^ore 
Dot  within  the  stutute.  Bartlett  t. 
Firraoan's  Ins.  Co.,  77  Iowa,  165,  41 
N.  W.  601;  M^^ihant  v.  O'Hourke,  111 
la.  361,  82  N.  W.  750.  The  opposing 
decision  of  Egan  v.  Pieman's  Ins.  Co., 
27  1m.  Ann.  368,  is  indefensible. 

**Wainwii^t  Trust  Co.  v.  United 
Staftf  fidelity  &e.  Co.  (Ind.  App.), 
114  N.  E.  470;  Commoawealth  ».  Sn- 
aon,  143  Ky.  428,  136  S.  W.  012,  L.  R. 
A.  1917  B.  130,  Ann.  Cu.  1912  D.  291. 
In  Quinn-^eidieTdson  Co.  v.  United 
States  PideUty  Ac.  Co.  (Minn.),  172 
N.  W.  603,  the  court  while  admittiag 
tiie  logical  force  of  the  preceding  cases 
refused  to  follow  them. 


"A  pnuniee  by  a  tobaooo  sdler  to 
ramburae  «te  with  «4iom  the  tRvmi- 
Bon  dealt  for  any  loss  suffered  from 
guaranteong  their  tobaooo  on  reselling 
it,  ia  not  within  the  statute.  Robertson 
r.  Willhoite,  157  Ky.  58,  162  8.  W. 
563. 

So  where  a  promise  was  made  to  a 
landlord,  in  order  to  induce  him  to  can- 
cel a  lease,  that  the  promisors  would 
save  h\m  hannle^  from  any  loss  of 
rent  he  might  miBa.  Smith  n.  Schnei- 
der, Si  N.  Y.  S.  238.  See  also  Bullock 
V.  Uoyd,  2  C.  <)[  F.  119;  Adams  t. 
Danaey,  6  Bing.  606;  Marcy  b.  Craw- 
ford, 16  Conn.  649,  41  Am.  Dec.  158; 
Green  v.  Brookins,  23  Mich.  48,  9 
Am.  Rep.  74;  Hull  o.  Brown,  36  Wis. 
652. 

•'Howes  V.  Martin,  1  Esp.  162; 
Adams  n.  Danaey,  6  Bing.  606;  Leroh 
t>.  GaUup,  67  Cal.  506,  8  I^.  322; 
Marcy  0.  Crawford,  16  Conn.  649,  41 
Am.  Dec.  158;  Goodspeed  v.  Puller, 
46  Me.  141,  71  Am.  Dee.  572;  Weld  o. 
Nichols,  17  Pick.  638;  Green  d.  Brook- 
ins,  23  Mich.  48, 9  Am.  Rep.  74;  Allaire 
«.  Ouland,  2  Johns,  Caa.  52;  Evans  t>. 
Mason,  1  Lea,  26;  Dorwin  v.  Smith, 
36  Vt.  60;  Hull  v.  Brown,  36  Wis. 
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promises  to  indenmify  thoee  who  become  sureties  for  the  debts 
of  third  persons,  given  as  an  inducement  to  the  sureties  for 
entering  into  the  obligation  that  the  question  has  given  rise 
to  the  greatest  difficulty.  In  the  first  place  it  must  be  asked — 
Was  the  principal  debtor  also  bound  to  indemnify  the  surety? 
If  Bo,  even  though  that  promise  is  an  impUed  one,  the  new  prom- 
isor  is  entering  into  an  identical  obligation  which  should  be 
subject  to  the  same  rule  which  governs  all  promises  to  satisfy 
the  obligations  of  another.  If  that  rule  is  that  a  new  promise 
is  within  the  Statute  of  Frauds,  unless  the  original  indebted- 
ness is  discharged  or  the  new  promisor  receives  such  new  and 
beneficial  consideration  as  to  make  the  obligation  on  bis  part 
primary,  the  inquiry  must  be  made  in  each  case — What  con- 
sideration has  the  new  promisor  received  for  his  promise  to 
indemnify  the  surety?  Was  that  consideration  such  as  to  make 
the  duty  of  indemnity  primarily  his?  In  the  cases  which  have 
arisen  this  will  not  g^ierally  be  true,  though  imder  the  broad 
rule  sanctioned  by  the  Supreme  Court  of  the  United  States  " 
some  buEdness  advantage  frequently  accrues  to  the  new  prom- 
isor. On  the  other  hand,  if  the  test  to  be  apphed  is  whether  the 
new  promisor  tmdertakes  unconditionally  to  pay  the  debt  of 
another,  or  merely  agrees  to  pay  if  the  principal  debtor  makes 
default  in  his  duty  to  indemnify,  the  promise  to  indemnify  the 
surety  is  not  witiiin  the  statute,  since  the  promisor  agrees  to  give 
such  indemnity  absolutely  as  soon  as  the  surety  suffers  loss  and 
not  conditionally  on  the  principal  debtor  makii^  default  in  his 
duty  to  indemnify."  In  this  class  of  cases  the  Engfish  deci- 
sions clearly  adopt  the  latter  test.^°    How  unsatisfactory  this 

••  See  supra,  i  472. 

"  Coofusioii  must  not  be  oauaed  by 
the  fact  that  the  obli^tion  may  be 
ooDdittonaJ  on  default  by  the  prindpal 
debtor  to  the  hdder  of  the  obhgation. 
If  the  sureties  are  accommodation  in- 
doisere  of  a  note,  for  instance,  their 
liability  is  thus  conditional;  if  they 
are  acoommodation  maken,  it  is  not. 
But,  the  question  concerning  the  Stat- 
ute of  Frauds  relates,  not  to  a  oondi- 
tion  in  the  new  promise  of  indemnity 
that  it  shall  become  e&eotive  only  on 


of  any  condition  in  the  new  promise  (A 
indemnity  that  it  shall  become  ^ec- 
tive  only  on  the  pcindpal  debtor's 
drfault  in  his  duty  to  indannify  his 

"  Hie  promise  was  held  not  within 
the  HUtute  in  Thomas  v.  Cook,  8  B.  A 
C.  72S,  but  was  held  within  the  statute 
in  Green  u.  CrenweU,  10  A.  A  E.  453, 
where  the  defendant  had  promised 
the  plaintiff  iodemnity  if  ^le  plaiw^iff 
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test  is  has  already  been  seen; ''  but  the  weight  of  authority  in 
the  United  States  supports  the  English  decisions  on  promises 
to  indemnify  sureties,  holding  such  promises  not  within  the 
statute/^  though  not  adopting  generally  the  same  test  of  form. 

would  beoome  surely  oo  a  bail  bond 
in  a  civil  caae;  Lord  Denman,  G.  J., 
saying:  "that  the  aireeted  debtor, 
who  obtains  his  freedom  by  being 
bailed,  undertakee  to  his  bail  to  keep 
them  hannlesB,  by  paying  the  debt, 
or  sutToundingB."  In  Cripps  v.  Hart- 
Bcdl,  4  B.  &  S.  414,  the  court  said: 
"But  there  ia  a  great  distinction  be- 
tween that  case  [Greoi  it.  &easwell), 
and  the  jweeent.  Here  Uie  bail  was 
givon  in  a  cTinunal  proceeding;  and, 
where  bail  ia  given  in  such  a  proceeding, 
there  is  no  contract  on  the  part  of  the 
penOQ  bailed  to  indemnify  the  person 
who  became  bail  for  him.    There  ie 


debt,  and  with  respect  to  the  person 
who  bails,  there  is  hardly  a  duty;  and 
it  may  very  well  be  that  the  promise  to 
indctunify  the  btul  in  a  criminal  mat- 
ter should  be  conaidered  purely  aa  an 
indeomity,  which  it  has  been  decided 
to  be."  But  in  later  Eni^ish  cases, 
Green  v.  Craswell  seems  overruled. 
Batson  v.  King,  4  H.  &  N.  739;  Wildes 
V.  Dudlow,  L.  R.  18  Eq.  198;  In  t« 
Bolton,  8  TlmeB  L.  R.  063;  s.  c.  36  Sol. 
J.  608;  Hoyle  n.  Hoyle,  |1S93)  1  Ch.  S4; 
Guild  V.  Conrad,  [1894]  2  Q.  B.  885. 
In  the  case  last  cited,  the  oourt  rested 
ita  decision  firmly  on  the  distinction 
between  [Miimiaes  to  pay  at  all  events, 
and  promises  to  pay  conditionally  on 
default. 

T>  Supra,  S  405. 

"Godden  ».  PietBon,  42  Ala.  370. 
[but  see  Brown  n.  Adama,  1  Stew.  61; 
Foeten  v.  Clem  (Ala.),  7S  So.  833,  1 
A.  L.  R.  381];  Reed  o.  Holcomb,  31 
Conn.  360;  Smith  v.  Delaney,  64  Conn. 
264,  29  Atl.  496;  McCormick  ■>.  Boy- 
Ian,  S3  Conn.  686,  78  Ati.  335,  Ann. 
Cas.  1912  A.  882;  Wolthausen  v. 
Trimpat  (Conn,),  105  AtL  687  (but 
It's  App.,  52  Coon.  464); 


Jones  e.  Shortw,  1  Oa.  294, 44  Am.  Dec. 
649;  Reeseter  v.  Waterman,  151  111. 
169  (but  see  Brand  v.  Whelan,  18  111. 
App.  186};  Horn  o.  Biay,  61  Ind.  555, 
19  Am.  Rep.  742;  Anderson  v.  ^tenoe, 
72  Ind.  315,  37  Am.  Rep.  162;  Ova'- 
ruling  Bniah  ».  Carpenter,  6  Ind.  78); 
Eeesling  v.  FVarier,  119  Ind.  185,  21 
N.  E.  552;  Milla  v.  Brown,  11  Iowa, 
314;  Patton  e.  Mills,  21  Kana.  163; 
Dunn  P.  West,  5  B.  Man.  376;  Lucas 
V.  Chamberlain,  8  B.  Mon,  276;  Geoige 
V.  Horfdns,  17  Ky.  L.  Rep.  63,  30  S.  W. 
406;  Smith  v.  Sayward,  5  Me.  604; 
Alger  V.  Scoville,  1  Gray,  391;  Aldrioh 
V.  Ames,  9  Gray,  76;  Hawes  v.  Murphy, 
191  MaB&.  469,  78  N.  E.  109;  Boyer  tr. 
Soules,  105  Mich.  31,  62  N.  W.  1000 
(but  see  First  Bank  v.  Bennett,  33 
Mich.  520);  Fidelity  Co.  v.  Lawlor,  64 
Minn.  144,  66  N.  W.  143;  Noyea  o. 
Oatrom,  113  Minn.  Ill,  129  N.  W.  IC; 
Minick  o.  HufF,  41  Neb.  516,  59  N.  W. 
795;  HolmM  v.  Knights,  10  N.  H.  176; 
Demeritt  t>.  Bickford,  58  N.  H.  523; 
Apgar  p.  HUbt,  24  N.  J.  L.  812;  Cortel- 
you  V.  Hoagland,  40  N.  J.  Eq.  1;  Wilaon 
V.  Hendee,  74  N.  J.  L.  640, 66  Atl.  413; 
Chapin  V.  Merrill,  4  Wend.  657;  Barry 
K.  Ransom,  12  N.  Y.  462;  Sanders  v. 
Gillespie,  59  N.  Y.  250;  Tighe  v.  Morri- 
son, 116  N.  Y.  263,  22  N.  E.  164,  5 
L.  R.  A.  017  (overruling  Kingaley  n. 
Balcome,  4  Barb.  131) ;  Jones  v.  Bacon, 
146  N.  Y.  446,  40  N.  E.  216;  Rose  v. 
WoUenberg,  31  Oreg.  269,  44  Pac  382, 
39  L.  R.  A.  378;  Ferrell  v.  Millican 
(Tex,  Civ.  App),  166  S.  W.  230;  Al- 
phin  17.  Lowmftn,  116  Va.  441,  79  S.  E. 
I02S;  Handaaker  v.  Pederaen,  71 
Wash.  218, 128  Pac.  230;  Shook  v.  Van- 
mater,  22  Wis.  532;  Vogel  r.  Mdms, 
31  Wis.  306,  11  Am.  Rep.  603;  Barth 
B.  Grof,  101  Wis.  27,  76  N.  W. 
1100. 
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The  reaaoning  is  generally  very  tuiBatisfactory.  Frequently 
the  coutta  do  not  even  seem  aware  what  obligation  it  is  for 
which  the  indemnitor  is  asserted,  to  have  become  surety.  It 
is  often  ^parently  supposed  that  the  contention  is  that  the 
indemnitor  has  undertaken  to  answer  for  t^e  (^ligation  upon 
which  the  indemnified  aiu^ty  puts  his  name."  Again  it  some- 
times seems  to  be  supposed  that  becaxise  the  obligation  of  the 
principal  debtor  to  save  harmless  or  indemnify  his  surety  is 
generally  merely  implied  in  fact  or  imposed  by  law  rather  than 
undertaken  in  ei^ress  tenns  that  a  promise  to  become  in  effect 
surety  for  the  performance  of  this  obligation  is  not  within  the 
statute.'*  But  as  has  been  seen,  a  promise  to  answer  for  de- 
fault in  any  kind  of  obligation  is  within  the  statute.^'  There 
can  be  no  doubt,  also,  that  the  case  is  within  the  mischief  which 
the  statute  seeks  to  remedy,  if  the  purpose  of  the  statute  is 
what  has  been  generally  supposed."  The  promisor,  here,  is 
receiving  nothing  of  advantage  to  himself.  The  consideration 
enures  to  the  benefit  of  the  principal  debtor  and,  in  return  for 
that  consideration,  the  promisor  imdertakes  to  do  something 
which  the  principal  debtor  ought  to  do  himself. 
The  most  plausible  suggestion  for  supporting  the  numerous 

"  So  able  a  writer  as  Bishop,  Iaws  within  the  statute,"  and  this  pasage 

of  Coatraots,   S 1216,  falla  into  this  is  quoted  as  dedaiTe  in  Resaeter  •>. 

enor.     He  soys— "On  [HiDciide,  thia  Watennan,  ISl  HI.  169,  37  N.  E.  875. 

queetion  ia  detominabb  by  a  vary  Of  ooune  it  ia  true,  as  Bishop  says, 

simple  t«Bt.    You  {nvmiae  James  that,  that  "all  agree  that  John  is  the  'an- 

if  heputahis  name,  aa  surety  tt«  Jdm,  other'  of  the  statute,"  but  the  oblip- 

on  a  bond  running  to  Richard,  you  tion  trf  John,  which  is  in  question,  is  not 

will  hold  him  harmless;  he  does  it;  John  John's  obligation  to  Richard  but  his 

makea  d^ault.    All  agree  that,  in  this  ablieation  to  James,  his  surety,  to  save 


case,  John  is  tbe  'another'  of  the  stat- 
ute. But  Richard,  to  whom  the  debt 
is  due,  cannot  sue  you;  John  failitm, 

his  claim  over  is  alone  on  James.  Aside  "It  is  dear  that  Severson  [the  princi- 

from  difficulties  as  to  the  form  of  the  pal  debtor],  at  no  time  niade  ddault 

aotion,  your  liability  begins  only  whm  in  not  indemnifjing  Resseter,  for  he 

James  has  piud  him.    There  remains  was  under  no  contract  obligation  to 

now  for  adjustment  only  what  you  indemnify  him.    Not  having  promised 

had  promised  to  James,  who  is  not  indemnity,  Severaon  oould  not  make 

'another,'  but  the  promisee  himself, —  default  in  any  promise  or  u   ' 

the  debt  is  yours  to  bim,  and  there  is  with  Resseter." 

nothing  going  out  from  you  to  any  "  See  mipni,  {  463. 

third  prason.     Henoe,  the  case  is  not  "  See  supra,  j  4fi2. 


certain  cases  where  the  promise  to  pay  the  debt  of  another  is 
wholly  subordinate  to  other  undertakings  which  form  Ute 
main  object  of  the  contract,  and  where  in  consequence  an  ex- 
ception has  been  made  judicially  to  the  Statute  of  Frauds; 
and  in  some  jurisdictions  apart  from  such  a  doctrine,  an  oral 
promiBB  in  consideration  of  goods  or  services  presently  fui^ 
niBhed  which  includes  an  imdertaking  not  only  to  pay  for  those 
goods,  but  also  to  pay  for  goods  or  services  previously  furnished 
to  another  and  for  which  he  is  still  indebted  is  enforced  for  the 
full  amount.'*  Such  decisions,  however,  seem  indefenable  on 
principle  since  they  clearly  allow  the  ^orcement  of  a  promise 
to  answer  for  the  debt  of  another,  and  the  consideration  re- 
ceived is  the  equivalent  only  for  part  of  the  agreed  price.  As 
to  the  goods  or  services  previously  fiunished,  the  promisor  is 
merely  a  surety.  Decisions  of  at  least  equal  weif^t  uphold 
this  view.** 

If  it  be  granted  that  where  the  promisor's  undertaking  is  in 
part  to  pay  for  the  debt  of  another,  that  part  at  least  is  un- 
enforceable; the  question  then  arises,  can  the  other  part  be  en- 
forced? If  the  promise  is  indivisible,  since  it  cannot  be  enforced 
as  a  whole,  it  obviously  cannot  be  enforced  in  any  part.  Gen- 
erally in  such  cases,  however,  the  promise  is  divisible.  In  such 
a  case  it  is  important  for  the  plaintiff  to  sue  only  upcm  the 
portion  of  the  promise  which  is  outside  of  the  statute;  for 
should  he  sue  on  the  whole  promise,  as  he  could  not  prove  the 
contract  declared  on,  he  could  not  recover  at  all  without  amend- 
ing his  declaration." 

"Clifford  V.  Luhring,  69  lU.  401;  PYench,  35  ^ib.  Ill,  the  (^editor gives 

Hill  v.  BfiDk  of  Seneca,  100  Mo.  App.  up  the  poesibility  of  acquiring  a  lien 

230,  73  S.  W.  307;  Fitzgerald  v.  Mom-  to  Becure  the  back  debt,  relying  upon 

Hey,  14  Neb.  196,  15  N.  W.  233;  Moi^  tbe  new  promise,  a  new  element  enters 

rissey  V.  Kinaey,  16  Neb.  17,  19  N.  W.  into  the  case,  and  the  diacuaaioii  nipro, 

464;  Wills  v.  Cutler,  61  N.  H.  405;  {472,  is  applicable. 

Crawford  v.  Edison,  45  Oh.  St.  239,  13  "  Andre  o.  Bodman,  13  Md.  241,  7i 

N.  £.  80;  Piizi  t>.  Nardello,  209  Pa.  1,  Am.  Dec.  628;  GiU  e>.  Hemck,  11  Man. 

57   Atl.    1100;   MuUer  v.   Riviefe,   50  SOI;  Ruppe  n.  Peteison,  67  Mich.  437, 

Tex.  640,  46  Am.  Hep.  291.  35  N.  W.  82  (but  see  McI^u^Oin  p. 

Where  as  in  McLaughlin  v.  Austin,  Austin,  104  Mich.  489,  62  N.  W.  719); 

104  Mich.  489,  62  N.  W.  719;  Abbott  Belknap  d.  Bender,  75  N.  Y.  446;  ffir- 

V.  Naah,  35  Minn.  451,  29  N.  W.  65;  chell  v.  Neaster,  36  Ohio  St.  331. 

Downes  e.  Elmira  Bridge  Co.,  82  N.  Y.  "  See  Lexington  v.  Clarke,  2  Vent. 

App.  D.  639,  81  N.  Y.  S.  834;  Young  v.  223;  Chat«  ».  Beckett,  7  T.  R.  301; 
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a  note  or  claim  against  anofiier  to  guarantee  payment  ihenoi, 
is  held  not  within  the  atatutc." 

&i  both  these  cases  typicfd  guaranties  are  ^ven.  The 
promises  are  withdrawn  from  the  statute  only  because  the 
transaction  on  both  sides  is  concerned  with  a  matter  to  whicS 
the  guaranty  is  a  mere  incident." 

40,  BB  goitig  b)  the  very  verge  of  the 
law,  and  he  rderred  to  the  obaerva- 
tione  upon  it  made  by  Page  Wood,  V. 

C,  in  WicUuuD  V.  Wickban,  2K.&3. 
478,  at  p.  487." 

"  Beaty  v.  Grim,  18  Ind.  131  (but 
see  HaamngOT  v.  N'ewman,  83  Ind.  124); 
little  V.  Edwards,  69  Md.  490;  Hunt 

D.  Adama,  S  Mus.  358,  4  Am.  Dec.  68; 
Hungtington  v.  Wdlingbm,  12  Mich. 
10;  Wilson  o.  Hentgca,  20  Mitm.  102, 
12  N.  W.  151;  Barker  t>.  Scudder,  66 
Mo.  272;  CardeU  v.  McNeil,  21  N.  Y. 
336;  Milks  v.  Rich,  80  K.  Y.  269,  36 
Am.  Rep.  615;  NeweU  v.  Ch^Knan,  74 
Hun,  111;  Rowland  v.  RaAe,  4  Jonea 
L.  337;  Mak>ne  t>.  Keener,  44  Pa.  107; 
Hall  p.  Rogers,  7  Humph.  536;  Hop- 
kins V.  Richardson,  9  Gratt.  485;  Ea^e, 
etc.,  Machine  Co.  v.  Sbattuck,  53  Wis. 
456,  10  N.  W.  690,  40  Am.  Rep.  780. 

In  the  foUowiog  coaee  not«a  were 
aarigned  t^  tiw  payefe  without  indorse- 
meat,butwithagUBrranty  of  payment: 
Mobile  Co.  v.  Jonee,  67  Ga.  198;  Smith 


0.  F^ch,  3  m.  331;  Adoock  p. 
2  Dev.  i.  B.  226;  Ashford  r>.  RolHiiaao, 
8  Ired.  114;  Rowland  e.  Rorke,  4  Jones 
(N.  C.),  337;  HaU  ».  Rogws,  7  Humph, 
636;  Wyman  v.  Goodrich,  28  Wis.  21. 
Cf.  Dow8  p.  Bvrett,  120  Mags.  322,  127 
Man.  364, 134  Man.  140,  46  Am.  Rep. 
310,  where  the  guarantee  of  anolher'a 
note  made  payaUe  to  the  creditor, 
and  erf  which  the  guanntor  had  oero 
been  the  holder,  was  hdd  within  tiie 
statute,  thou^  the  whole  tranaactioo 
waa  entered  into  as  a  means  <d  p^ing 
the  guarantor's  own  d^t.  But  seo 
Sheldoa  ■>.  Butler,  24  Minn.  513; 
Crane  v.  Wheder,  48  Minn.  207,  50 
N.  W.  1033;  Ea^,  etc..  Machine  Co. 
c  ^Mttuck,  53  Wis.  455, 10  N.  W.  600, 
40  Am.  Rep.  780. 

"  Cf.  with  theae  cases  tlie  dedaona 
on  divisible  promises  in  the  pmieding 
eectioD.  In  these  oases,  also,  it  ia 
true  that  the  guarantee  related  only 
to  a  portion  of  the  oontnuit  on  cither 
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§  48S.  Agreements  in  consideration  of  marriage. 

The  distinction  must  be  drawn  between  agreements  in  con- 
templation of  marriage  and  agreements  in  consideralaon 
thereof.  The  statute  does  not  invalidate  an  oral  pronuse  mere^ 
because  it  is  made  in  contemplation  or  marri^e.^ 

'Rfl^    p.    RUey,    26    Conn.    164;      Mo.  24,  34  S.  W.  488,  31  L.  R.  A.  810, 
Raabolt  e.  East,  56  Ind.  638,  26  Am.      64  Am.  St.  R^.  663;  Idmen  s.  John- 
Rep.  40;  Steenv.  Kirkpatrick,  84  Miss,      son,  78  Wis.  300,  47  N.  W.  616,  23 
63,  36  So.  140;  Nowaok  *.  Bergcr,  133      Am.  St.  Rep.  404. 
S36 
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It  is  definitely  established  also  that  mutual  promises  to 
marry  are  withdrawn  from  the  statute  and  are  valid  though 
oral.*  It  has  been  suggested  in  support  of  this  concluraon 
^that  the  consideration  in  such  cases  is  not  marriage,  but  the 
other  party's  reciprocal  ptonuse  to  marry.  This  distinction 
if  valid  would  involve  the  conclu»on  that  any  oral  bilateral 
agreement  conusting  on  one  side  of  a  promise  to  marry  is 
vaUd,  but  this  conclusion  cannot  be  accepted.  There  seems 
no  doubt  that  except  in  the  case  of  mutual  pronuses  to  marry, 
an  "agreement  in  cot^deration  of  marriage"  includes  an 
agreement  where  the  consideration  on  one  side  or  the  other  is 
a  promise  to  marry.'  The  exception  from  the  statute,  tho^ore, 
of  mutual  promises  to  marry  must  be  e:q>lained  merely  <m 
grounds  of  policy. 

§  186.  Mairiage  settlements. 

There  can  be  no  doubt  of  the  sufficiency  of  marriage  or  of 
a  promise  to  marry  as  consideration  for  an  executory  promise; 
nor  is  this  point  ever  disputed.  But  if  a  promisor  or  grantor 
is  insolvent  his  contract  or  conveyance,  though  valid  between 
the  parties,  may  be  invalid  against  creditor^. 

To  support  a  conveyance  made  when  the  grantor  was  in- 
solvent, such  consideration  as  would  be  sufficient  for  an  ex- 
ecutory promise  is  insufficient.  The  law  here  considers  the 
adequacy  and  value  of  what  is  given  in  exchange  for  the  conv^-  ^ 
ance,  requirii^  some  equivalence  of  values.  It  is  well  settled, 
however,  that  marriage  is  to  be  treated  as  a  valuable  coi^dei^ 
ation.*     Logically,  this  is  indefensible;  consideration  having 

■  CUrk  V.  Pendleton,  20  Conn.  495;  'Thus    &    bil&ta«l    agraemoit    to 

Blftckbum  c.  Mann,  86  VI.  222;  Short  many  which  includes  as  one  of  its 
V.  Stotta,  68  Ind.  29;  Csylor  p.  Roe,  99  terms  &  promise  to  make  a  maniage 
Ind.  1,  6;  Withere  v.  Richardson,  5  aettlement,  is  viUiin  the  statute. 
T.  B.  Mon.  94,  17  Am.  Dec.  44;  Moi^  Cham  b.  Fit>,  132  Maw.  359.  See  also 
gan  s.  Varborough,  5  Ia.  Ann.  316;  Hunt  ■>.  Hunt,  171  N.  Y.  396,  64  N.  K 
Ogden  e.  Ogden,  1  Bland  Ch.  2S4;  15ft,  69  L.  R.  A.  306,  and  caa»  on 
Wilbur  D.  Johnson,  68  Mo.  600;  Barge  marriage  aettlementa  in  the  following 
V.  Haslam,  63  N^.  296,  88  N.  W.  616;      secljon. 

Derby  v.  Phelpe,  2  N.  H.  515.  But  if  *  Peschey  on  Mairiage  SetUanrnts, 
not  to  be  performed  within  a  year  p.  62,  J.  R.  Leininger  Lumber  Co.  r. 
such  promises  are  obnoxiouB  to  an-  Dewey,  86  Neb.  659,  126  N.  W.  87. 
otho"  clause  of  thee  tatute.  See  ii^ra,  A  promise  to  many  also  is  good  cou- 
i  601.  sidention,    and  if  without  fault  en 
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the  oral  promise  ^orceable; '  and  ev«n  though  an  oral  agree- 
ment made  before  marriage  is  carried  out  after  marriage  by 
the  execution  of  the  agreed  eettlement,  Uie  transaction  is 
r^arded  as  no  better  tiian  a  ^t,  so  far  as  creditors  are  con- 
cerned.."' 

Whether  a  gift,  and  therefore  whether  such  a  settlement 
after  marriage,  is  valid  depends  upon  the  law  of  fraudulent 
conveyances.  In  most  juridsictions  a  voluntary  conveyance 
which  leaves  the  grantor  with  means  sufficient  in  all  reason^ 
able  probability  to  satisfy  his  creditors  is  valid."  In  these 
jurisdictions,  therefore,  if  an  oral  ante-nuptial  aettlranent  is 
executed  without  thereby  rendering  the  settlor  insolvent,  or 
nearly  so,  the  transaction  is  valid."  In  a  few  juriadictions, 
however,  a  voluntary  conveyance  by  a  debtor  may  be  attacked 
by  any  creditor  whose  cWm  existed  at  the  time  of  the  settle- 
ment if  the  settlor  subsequently  becomes  insolvent;  althouf^ 
he  was  perfectly  solvent  for  a  time  after  the  settlement  was 
made."    In  such  States,  therefore,  a  post-nuptial  settlemett 


*  See  infra,  { 633.  The  pcrint  is 
necesmrily  involved  aiao  ia  caaea  cited 
tupra,  n.  7.  Cf.  tTtfra,  {  504,  m  to  a 
aimilar  question  under  auotlter  cUuee 
irf  the  statute,  where  the  lack  of  va- 
forcttbility  of  the  promiBe  depentU 
oa  the  nature  of  the  promise,  whereas 
under  the  present  clause  it  depends  on 
the  nature  of  the  consideration. 

"Re  HoUand,  [1002]  2  Ch.  360; 
Waiden  v.  Jones,  2  De  G.  &  J.  76;  Lon- 
don f.  G.  L.  Anderson  Brass  Works 
(Ala.),  72  So.  359;  Winn  p.  Albert, 
2  Md.  Ch.  169,  5  Md.  06;  Deehon  u. 
Wood,  148  Mass.  132,  19  N.  £.  1,  1 
L.  R.  A,  518;  Boret  v.  Corey,  16  N.  Y. 
606.  Cf.  with  these  decisions,  coaes 
holding  that  an  oral,  and  therefore  uH' 
enforceable  trust,  may  be  carried  out 
by  the  trustee  in  spite  of  the  objection 
of  creditors  or  a  trustee  in  bankruptcy. 
BaiiByv.  Wood,  211  Mass.  37,  97  N.  E. 
902.  See  also  VanSickle  v.  Wells, 
Fargo  4  Co.,  106  Fed.  16;  Martin  v. 
Remington,  100  Wis.  540,  76  N.  W. 
614,  69  Am.  St.  Rep.  941;  and  cases 
which   hold  that  a  preference  by  an 


insolvent  debtor  to  (me  having  a  cUm 
valid  but  unenforaeable  because  of  some 
rule  (A  procedure  like  the  Statute  of 
Limitations  or  the  rule  prohibiting  a 
wife  from  suing  her  husband  is  not  a 
fraudulent  eonveyance.  Wri^t  *. 
Wri^t,  103  Fed.  580;  Vansickle  v. 
Wells,  Fargo  &  Co.,  lOS  Fed.  16;  Vie- 
tor  V.  Swisky,  87  lU.  App.  683;  &w)k- 
ville  Nat.  Bank  v.  Kimble,  76  Ind.  196; 
City  Bank  v.  Wright,  68  la.  132,  26 
N.  W.  36;  Meredith  v.  Schai^  (la.), 
86  N.  W.  828;  Hist  Nat.  Bank  e.  Kch- 
meir,  153  Is.  164, 133  N.  W.  454;  Frost 
V.  Steele,  46  Minn.  1,  48  N.  W.  413; 
Dayton  Co.  v.  Sloan,  49  Nc^.  622,  68 
N.  W.  1040;  MoncheetCT  v.  Tlbbetts, 
121  N.  Y.  219,  24  N.  E.  304,  18  Am.  St. 
Rep.  816;  McConneU  t>.  Barbv,  86 
Hun,  360,  33  N.  Y.  S.  480;  McAfee  v. 
McAfee,  28  S.  Car.  188,  6  S.  E.  4Sa 

"See  Williston's  Cas.  Bankruptcy 
(2d©d.),p.l81n.  1. 

>■  Ex  parte  Whitehead,  14  Q.  B.  D. 
419,  and  see  cases  dted  in  the  fat- 
lowing  notes. 

"  This  is  the  rule  laid  down  by  Qian- 
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contract  is  made  partly  in  consideration  of  marriage  and  partly 
for  some  other  consideration,  the  whole  contract  necessarily 
becomes  unenforceable." 

§  487.  Contracts  for  the  sale  of  land  distinguished  from  c<hi- 
veyances. 
At  common  law  corporeal  hereditaments  could  be  conveyed 
only  by  liveiy  of  seisin  or  by  deed;  and  incorporeal  heredita- 
ments could  be  conveyed  only  by  deed."  Executory  contracts, 
however,  for  the  sale  of  land,  are  vahd  though  oral  except  so 
far  as  statutes  of  frauds  have  enacted  the  contrary."  The 
questions  must,  therefore,  be  kept  distinct,  what  is  essential 
for  the  conveyance  of  a  given  interest  in  property,  and  what 
is  essential  for  an  executory  contract  to  convey  it.  The  latter 
question  only  is  appropriate  here.  The  clause  of  the  English 
Statute  under  consideration  does  indeed  profess  to  include  any 
contract  m  sale  of  land,  but  in  view  of  the  first  section  of  the 
statute,  which  prohibits  the  transfer  of  real  estate  without 
writing,  it  is  probable  that  contract  or  sale  means  in  effect 
contract  for  sale — the  words  used  in  the  seventeenth  section.  ^ 

agreement  not  to  exennBe  tiie  rights, 
in  respect  to  her  property,  whioh  the 
tnarriAge  would  ocmfw,  constituted  a 
additional  oonaideration  for  the  Bgre»- 
vasA  on  her  part;  but  tite  agraeaiait 
was  entire;  the  intended  muriage  ot- 
tered into,  and  fonmd  a  part  of  the 
entire  conaidention  on  both  eidea,  and 
without  it,  the  agreemoit  would  never 
have  been  made."  Henry  o.  Henrjr,  27 
Ohio  St.  121,  128.  C/.  Larsen  V.  John- 
Bon,  78  Wis.  300,  47  N.  W^615. 

"Mayberry  e.  Johnson,  3  Green 
(N.J.),  116. 

u  MiUn  V.  Wilscm,  146  lU.  523,  S28, 
34  K.  E.  nil,  37  Am.  St.  Rep.  186; 
Mobile,  ete..  Ins.  Co.  v.  McMiflao,  31 
Ala.  711,  719;  BeU  ■>.  Breckenridge,  1 
A.  K.  Manh.  563,  565;  McKenoon  >. 
^mn,  1  Okla.  327,  33  Pac.  582.  See 
as  to  Louisiana  law — Mason  s.  Towne, 
12  Ia.  Ann.  194;  Barrett  v.  Hia  Cred- 
itors, 12  Bobint^.  .  '  .'4;  Bdl  *.  An- 
drews, 4  Dallas,  |. .     '  L.  Ed.  77V. 


ment.  In  such  casea  the  authorities 
from  other  States  are  in  hc^jdeoa  con- 
flict, and  we  have  not  heretofore  had 
occasion  to  paae  upon  the  Bubjeet. 
Among  thoae  eases  holding  such  an 
instrument  good  are— Moore  v.  Harri- 
son, 26  Ind.  App.  408,  69  K.  E.  1077; 
Buffington  v.  Buffington,  151  Ind.  200, 
61  N.  E.  328;  Cooper  d.  WcMToald,  27 
Beav.  266;  Argenbright  «.  Gampbdl, 
3  Hen.  &  M.  144.  To  the  contrary 
are— McAnnuJty  n.  MoAnnulty,  120 
lU.  26,  11  N.  E.  397,  BO  Am.  Rep.  552; 
Pow«Jl  V.  Meyera,  23  Ky.  L.  R^.  795, 
64  8.  W.  428;  Smith  ».  Greer,  3  Humph. 
118;  Borst  e.  Corey,  16  Barb.  136." 
lb  the  cases  supporting  such  agree- 
ments may  be  added.  Window  v. 
White,  163  N.  C.  29,  79  S.  E.  258. 

"  "It  is  true,  marriage  was  not  the 
sole  consideration  for  the  agreement, 
on  the  part  of  the  intended  wife,  that 
she  would  not  deniand  dower  in  case 
she  survived  her  intended  husband;  his 
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§  188.  What  is  a  contract  for  sale  or  purchase. 

Any  contract  the  piirpose  of  which  is  to  transfer  to  one  of 
the  parties  an  interest  in  land  for  a  price  paid  or  to  be  paid  to 
the  other  party  is  within  the  statute.  The  price  need  not  be 
payable  in  money;  ^  an  agreement  to  exchange  lands  is  as  com- 
pletely within  the  statute  as  a  contract  to  sell  them  for  a  pe- 
cuniary consideration)  *^  and  so  is  an  agreement  by  which  an 
.nterestinland  then  conveyed  is  to  be  reserved  to  the  grantor.** 
Nor  is  it  material  that  the  conveyance  is  not  to  be  made  directly 
from  one  party  to  the  contract  to  the  other.  A  contract  to 
convey  to  a  third  person  is  within  the  statute,^'  and  though  a 
contract  in  which  one  party  promised  to  procure  a  conveyance 
to  the  other  by  a  third  person,  would  not  be  if  the  price  for  the 
land  waa  to  be  paid  by  the  grantee  to  the  grantor,  since  such 
a  contract  would  be  merely  a  contract  of  agency,  in  which  the 
agent  guaranteed  that  he  would  successfully  accomplish  the 
business  intrusted  to  him,**  yet  if  the  party  promising  to 
procure  the  conveyance  is  himself  to  pay  whatever  price  is 
necessary  to  the  grantor,  and  is  to  receive  from  his  own  co- 
contractor  a  price  not  for  his  service,  but  for  the  land,  the  con- 
veyance of  which  he  agrees  to  procure,  the  agreement  is  within 
the  statute.*^  A  contract  in  which  one  party  agrees  to  buy 
land  from  a  third  person,  taking  the  conveyance  to  himself,  is 
within  the  statute  if  the  land  so  bought  is  to  be  held  for  the 
benefit  of  the  other  party  to  the  contract,"  since  the  perform- 

"■Baxto-  V.    Kitoh,    37    Ind.    564;  Cash,  171  Mo.  App.  396,  156  S.  W. 

Dowltng  0.  McKraney,  124  MasB.  478;  779;  Mow  o.  Culver,  64  Pa.  414,  3  Am. 

Cole  0.  Cole,  99  Miss.  336,  64  So.  963,  Rep.  601;  Olegg  v.  Braimaii  (Tex.  av. 

34  L.  R.  A.  (N.  8.)  147,  Aim.  Cm.  App.),  190  S.  W.  812. 

1913  E.  332;  Slocum  v.   Wooley,   43  "  Lewis  n.  Brown,  22  Cal.  App.  38, 

N.  J.  Eq.  451,  11  Atl.  264;  Burlingame  133  Pao.  331. 

V.  Burlingame,  7  Cow.  92;  Jack  v.  Mo-  "  Wright  e.  Green  (Ind.),  119  N.  E. 

Kee,  9  Pa.  St.  235;  Sdfert  v.  MueUer,  379. 

166  Wia.  629,   146  N.  W.  787.     Cf.  "Bannon   v.    Bean,   9  Iowa,    395. 

OOfillui  V.  Soballer,  33  S.  D.  172,  144  See  abo  supra.  Si  274,  276,  infra,  {  489. 

N.  W.  133.  ••  HoTBoy  o.  Graham,  L.  R.  5  C.  P. 

"  PurceU  V.  Miner,  4  WaU.  513,  18  0,  13;  Martin  v.  Wharton,  38  Ala.  637; 

L.  Ed.  436;  Welch  v.  Bigger,  24  Idaho,  Rawdoa    v.    Dodge,    40    Mich.    697. 

169, 133  Pac.  381;  Gordon  f.  SinunonB,  The  case  of  Cooley  t>.  Osborne,  50  la. 

136  Ky.  273,  124  S.  W.  273,  Aon.  Gas.  626,  to  the  conttaiy  cannot  be  eup- 

1912  A.  305;  Beckmaim  v.  Mepham,  97  ported. 

Mo.  App.  161,  70  S.  W.  1094;  Sunta  v.  "  Howland  v.  Blake,  97  U.  S.  624, 
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ance  of  such  a  (M>ntxact  involves  the  acquisition  of  an  equitable 
intocst  in  the  land  by  one  party  and  the  transfer  of  such  an 
interest  to  him  by  the  other;  but  if  the  party  agreeing  to  buy 
the  land  is  to  hold  it  when  purchased  for  his  own  benefit,  an 
oral  agreement  is  valid.*^  Contracts  to  devise  real  estate  by 
will,  since  they  contemplate  a  transfer  of  real  estate  for  a  con-  ■ 
^deration,  are  also  within  the  statute."  So  an  oral  agrean^t ' 
by  a  widow  to  allow  her  conmiimity  interest  in  real  estate  to 
pass  under  her  husband's  will,  is  unenforceable."  A  defunct 
written  agreement  for  the  sale  of  an  interest  in  land  ordinarily 
cannot  be  orally  revived,*'  so  that  an  agreement  that  a  mort- 
gage formerly  given  to  secure  a  debt  which  has  been  pud, 
shall  stand  as  security  for  a  new  advance,  must  be  in  writii^;  *> 
but  if  the  old  writing  accurately  expresses  every  term  of  the  new 


34  L.  Ed.  1027;  Stephmaon  v.  Thomp- 
aon,  13  III.  180;  Heaton  «.  GainM,  198 
m.  479,  487,  a4  N.  £.  1081;  Hooker 
V.  Gentry,  3  Mete.  (Ky.)  463.  In  Mo- 
Loman  e,  BouteU,  1 17  Mich.  644, 76  N. 
W.  7S,  an  agreemeDt  by  whidk  one 
party  was  to  convey  land  to  a  oorpora- 
tioa  in  which  the  other  parties  to  the 
oontnot  were  interested,  was  held 
within  the  statute. 

"  Ambrose  v.  Ambrose,  94  Ga.  655, 
19  S.  E.  980;  Idttle  v.  McCartv,  89 
N.  C.  233. 

"  Maddison  «.  Aldenon,  8  A.  C.  467; 
Horton  v.  Stegmyer,  175  Fed.  766,  99 
C.  C.  A.  332;  Quirk  v.  Bank  of  Com- 
merce, 244  Fed.  682,  157  C.  C.  A.  130; 
Manning  i>.  Pippen,  96  Ala.  537,  11  So. 
66;  Wallace  v.  Rappleye,  103  111.  229, 
252;  Wallace  v.  Long,  106  Ind.  522,  5 
N.  E.  066,  65  Am.  Kep.  222;  Wright  v. 
Green  (Ind.J,  119  N.  B.  379;  HamUton 
r.  Thir«U>n,  93  Md.  313,  48  Atl.  700; 
Gould  V.  Mansfield,  103  Man.  408, 
4  Am.  Rep.  573;  Ludwig  o.  Bungart, 
48  N.  Y.  App.  Div.  Q13,  63  N.  Y.  S. 
91;  Kling  v.  Bordner,  66  Ohio  St.  86, 
61  N.  E.  148;  Brown  t>.  Golightly,  106 
S.  Car.  519,  91  S.  E.  869,  Ann.  Caa. 
1918  A.  1186;  Goodloe  b.  Goodloe,  116 
Tnm.  262,  92  S.  W.  767,  6  L.  R.  A. 


(N.  S.)  703;  Newoomb  v.  Cox,  27  Tex. 
Civ.  App.  5S3,  06  S.  W.  338;  Hemkr- 
aon  D.  Davis  (Te».  Civ.  App.),  191 
8.  W.  368;  Plunkett  e.  Bryant,  101 
Va.  814,  46  S.  E.  742;  Swash  c  Sharp- 
stein,  14  Wash.  426,  44  Pae.  862,  32 
L.  R.  A.  796;  /n  tv  Edwall'a  E^.,  75 
Wash.  391,  134  Pfto.  1011;  In  n 
Shekion'8  Est.,  120  Wis.  26.  97  N.  W. 
624.  Cf.  Homer  v.  Maxwell,  171  la. 
060,  163  N.  W.  331;  Woods  v.  Dunn, 
81  Or%.  457,  159  Pac.  1168;  Quinn  ». 
Quino,  5  8.  Dttk.  328,  58  N.  W.  808, 
49  Am.  St.  875.  In  Gordon  v.  Spell- 
man,  145  Ga.  682,  89  S.  E.  749,  Ann. 
Cas.  1918  A.  852,  performance  of  wef 
vices  during  the  pronusor'a  life  aa  ooit- 
nderation  for  the  promise  was  hdd 
auch  part  performance  as  to  make  the 
contract  enforceable. 

-  Herrick  v.  Miller,  69  Wash.  456. 

"Smith  r.  Taylor,  82  Cal.  533,  23 
Pac.  217;  Davis  r.  Parish,  Litt.  Cas. 
(Ky.)  153;  McConathy  v.  I^nbam, 
116  Ky.  736,  76  S.  W.  635;  Maifidd  u. 
West,  6  Utah,  327,  23  Pac.  764;  Wil- 
liamaon  f.  Paxton,  18  Grat.  475; 
'Hunnpeon  v.  Robinson,  65  W.  Va. 
606,  64  S.  E.  718. 

>>  RoBB  V.  Hodges,  106  Ark.  270,  157 
S.  W.  391. 
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contract; "  but  the  contract  express  or  implied  between  the 
E^nt  and  principal  as  to  the  tenns  on  which  the  authority 
should  be  exercised  may  also  be  enforced  by  one  of  them  gainst 
the  other,  although  the  agency  related  to  land,  and  tiie  con- 
tract was  not  in  writing;  "  unless  the  obligation  of  which  en- 
forcement is  sought  is  to  transfer  an  interest  in  land,  in  which 
case  the  obligation  is  unenforceable.  Thus,  if  the  agreed  c(Hn- 
pensation  of  the  agent  waa  an  interest  in  the  land  to  which  the 
agency  related,  he  cannot  recover  it." 

So  "  Where  a  man  merely  employs  another  person  by  parol  as 
an  agent  to  buy  an  estate,  who  buys  it  for  himself  and  denies  the 
trust,  and  no  part  of  the  purchase  money  is  paid  by  the  principal, 
and  there  is  no  written  agreement,  he  cannot  compel  the  agent 
to  convey  the  estate  to  him,  as  that  would  be  directly  in  the  teeth 
of  the  Statute  of  Frauds,"  [either  of  the  section  invalidating 
oral  trusts  or  that  invalidating  oral  contracts  to  sell  land].*' 

An  oral  agreement  of  partnership  is  valid  thoi^  the  inten- 
tion of  the  partners  is  to  own  or  deal  in  real  estate,^*  ^ce  the 


baniA,  Califcraia,  Colorado,  lUinois, 
Michigan,  Mioaeeota,  Missouri,  Ne- 
braska, New  Hatnpshire,  New  Jersey, 
New  York,  North  Dakota,  Ohio, 
Peang^vAuia,  Rhode  lalaod.  West 
VlrginiA.    See  also  ntpm,  j  276. 

"  See  mtpra,  f  274. 

"  Jackson  v.  Higgiiis,  70  N.  H.  637, 
49  AU.  574;  Abbott  p.  Hunt,  129  N.  C. 
403,  40  S.  E.  119. 

oDimphy  V.  Ryan,  116  U.  8.  4B1, 
29  L.  Ed.  703,  6  S.  Ct.  486;  Robbins 
V.  Kimball,  66  Ark.  414,  416,  18  S.  W. 
4S7,  29  Am.  St.  Rep.  45;  McDonald  v. 
Maltz,  78  Mich.  686,  44  N.  W.  337; 
Russell  V.  BriggH,  166  N.  Y.  600,  59 
N.  £.  303,  63  L.  R.  A.  666;  Haniaoa 
i>.  BaUey,  14  S.  Car.  334. 

"  2  Sugd.  Vendors  (14th  od.),  703. 
See  also-^amea  c.  Smith,  [I891I  1  Ch. 
384;  CoUina  v.  SuUivan,  135  Maos.  461; 
Allen  ».  Richard,  83  Mo.  55;  Levy  p. 
Brush,  45  N.  Y.  589;  Watson  v.  Erb, 
33  Ohio  St.  35;  Nixon's  Appeal,  63 
Pa.  279.  Some  decisions  hold,  bow^ 
ever,  that  the  obligation  of  the  agent 


to  oonvey  is  imposed  by  law  and  ia  not 
within  the  statute.  See  BosweU  ■. 
Cuoningham,  32  Fla.  277,  13  So.  354, 
21  L.  R.  A.  54;  Rose  ».  Hayden,  35 
Kans.  106,  10  Pac  654,  67  Am.  Hep. 
145,  and  cases  therdn  cited. 

<'Dale  V.  Hamilton,  5  Har«,  360; 
Re  De  Nicols,  [1900|  2  Ch.  410;  Mc- 
Broy  V.  Swope,  47  Fed.  380,  386; 
Bates  V.  Baboock,  05  Cal.  470,  30  Pu. 
605,  16  L.  R.  A.  745,  29  Am.  St.  Rep. 
133;  Brown  v.  ^>enoer,  163  Cal.  589, 
126  Pac.  493 ;  VonTrotha  o.  Bamberger, 
15  Col.  1,  24  Pan.  883;  I^ne  p.  Lodge, 
139  Ga.  93,  76  S.  E.  874;  Morrill  v. 
ColehouT,  82  lU.  618;  Fitch  t>.  King, 
279  lU.  62,  116  N.  E.  624;  Smith  ■>. 
Hart,  179  Dl.  App.  98;  Holmea  v.  Mo- 
Cray,  51  Ind.  368,  19  Am.  Rep.  735; 
Lewis  V.  Harriaon,  81  Ind.  278,  286; 
Richarda  o.  GrinneU,  63  la.  44, 18  N.  W. 
668,  60  Am.  Rep.  727;  Dudley  r. 
UtUefidd,  21  Me.  418, 423;  Trowbridge 
D.  Wetherbee,  11  Allen,  361;  Weth- 
^bee  V.  Potter,  99  Mas.  354;  Lurie  v. 
Pinauski,  215  Mass.  22B,  1Q2  N.  E. 
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i  490.  Ctmtracts  of  partition  or  flzfng  boundaries. 

In  some  States  an  anomalous  position  is  fpven  to  contracts 
of  partition  and  to  contracts  to  settle  a  disputed  boimdary.  It 
would  seem  on  principle  that  an  oral  agreement  for  partition 
would  be  unenforceable,  since  it  necessarily  involves  an  at- 
tempted conveyance,  or  promise  to  convey ;  and  so  it  is  held  in 
many  jurisdictions;  *■  but  many  of  the  United  States  hold  the 
oral  agreement  valid,  at  least  if  acted  upon,  and  the  require- 
ments generally  observed  in  order  to  make  executory  oral  con- 
tracts binding  because  of  part  performance  "  are  not  always  con- 
sidered. *"  Soanagreemeot  to  settle  a  disputed  boundary  would 
seem  necessarily  to  involve  an  agreement  by  one  party,  or 
both  parties,  to  convey  land  unless  the  boundary  agreed  upon 
was  in  fact  the  actual  boundary,  which  might  be  subsequently 
proved  by  a  survey.  If,  as  is  sometimes  said,  the  agreement 
does  not  aim  to  convey  land,  but  when  acted  upon  by  the 


« Johnson  c  Wilson,  Willes,  248; 
Iidand  v.  Bittle,  1  Atk.  541 ;  Whaley  v. 
DaWBon,  2  Sch.  &  L.  367;  Baoh  v.  Bal- 
lard, 13  Ia.  Ann.  487;  Duncan  n.  Syl- 
vester, 16  Me.  388;  Ghenery  v.  Dole, 
3S  Me.  162;  John  o.  Sabattis,  69  Me. 
473;  Porter  v.  Perkins,  5  Mass.  233, 
4  Am.  Dec.  52;  Porter  v.  Hill,  9  MsbS. 
34,  6  Am.  Dec.  22;  Majrars  v.  Majors, 
92  Neb.  473,  13S  N.  W.  674;  Ballon 
V.  Hale,  47  N.  H.  347,  93  Am.  Dec.  438; 
Woodbull  V.  Lon^trect,  3  Bar.  405; 
Uoyd  V.  Conover,  1  Dutch.  47;  Medlin 
e.  Steele,  75  N.  C.  154;  Jones  v.  Beeves, 
6  Rich.  L.  132.  See  abo  Duncan  v. 
Duncan,  93  Ky.  37,  18  S.  W.  1022; 
Blauton  v.  Howard,  148  Ky.  547,  146 
8.  W.  1089. 

f  See  v^ra,  J  494. 

« Long  B.  Dollarhide,  24  Gal.  218; 
TuSree  f.  Polhemua,  108  Cal.  670,  077, 
41  Pac.  806;  Tomlin  v.  Hit^rd,  43  111. 
300,  92  Am.  Dec.  118;  Grimes  i>.  Butts, 
66  lU.  347;  Shepard  v.  lUnks,  78  111. 
188;  Gage  i>.  BiraeU,  119  lU.  298,  10 
N.  E.  238;  I^y  v.  Gard,  60  HI.  App. 
72;  Foltt  V.  Wert,  103  Ind.  404,  2 
N.  E.  960;  Mowe  v.  Ken,  46  Ind.  468; 
Bruce  v.  Osgood,  113  Ind.  360, 14  N.  E. 


663;  Tate  p.  Fosbee,  117  Ind.  322,  20 
N.  £.  241;  Higginaon  a.  Schaneback, 
23  Ky.  L.  Rep.  2230,  66  S.  W.  1040; 
JohAston  V.  I^bat,  26  La.  Ann.  159; 
Kunsie  v.  Nibbdink,  199  Mich.  308, 
166  N.  W.  722;  Wildey  v.  Bonney-s 
Lessee,  31  Miss.  644;  Pipes  s.  Buckner, 
51  Miss.  848;  Bompart  v.  Rodennan,  24 
Mo.  385;  Jackaon  e.  Hardn,  4  Johns. 
202,  4  Am.  Deo.  262;  Wood  r.  Meet, 
36  N.  Y.  499,  93  Am.  Dec.  62S;  Piatt 
V.  HubbcU,  5  Ohio,  243;  McKiught  v. 
Bell,  135  Pa.  358,  19  AU.  1036;  WoK 
t>.  Wolf,  158  I^  621,  28  Atl.  164; 
Rountree  o.  Lane,  32  S.  C.  160,  10 
8,  E.  941;  Meacham  v.  Meacham,  91 
Tenn.  532,  19  8.  W.  757;  Stuart  t. 
Baker,  17  Tex.  417;  Smock  v.  Tftndy, 
28  Tex.  130;  Mitchell  v.  Allen,  69  Tex. 
70,  6  S.  W.  745;  Aycock  v.  Kimbitni^, 
71  Tex.  330,  12  8.  W.  71,  10  Am.  St. 
Rep,  745;  Mass  v.  Bromberg,  28  Tex. 
av.  App.  145,  66  8.  W.  468;  Whitte- 
more  V.  Cope,  11  Utah,  344,  40  Pac. 
266;  Allen  p.  Allen  (Utah),  166  P&c. 
1169;  Braiee  v.  Schofield,  2  Wash.  1^. 
209,  3  Pac.  265.  See  also  Bory  «. 
Seavall,  65  Fed.  7^  13  C.  C.  A. 
101. 
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§  491.  What  is  an  interest  in  land. 

The  line  which  the  decisions  have  drawn  between  goods, 
waree,  and  merchandise  on  the  one  ude,  and  interests  in  land 
on  the  other  side,  is  considered  in  connection  with  a  lat^ 
section  of  the  statute.**  Any  interest,  however,  which  the  law 
regards  as  real  estate  is  within  the  statute,  therefore  an  oral 
contract  to  mortgage  or  gfve  seciuity  on  real  estate  is  tm- 
enforceable.**  The  common  law  r^;arded  rent  as  "issuing 
from  the  land"  and  thon^  the  conception  is  artificial  it  is 
probably  still  law,  and  an  agreement  to  transfer  the  right  to 
rent  must  be  in  writing;  '*  though  a  promise  by  an  assignee  of 
a  lease  to  assume  payment  of  the  rent  need  not  be.*"  A  promise 
to  give  or  take  a  lease,"  a  promise  to  assign  a  leasehold  inters 
est "  or  a  statutory  right  of  preemption,"  a  prranise  of  an  ease- 
ment or  profit  in  real  estate,  such  as  the  promise  of  a  right  to 
flood  land,**  to  erect  a  dam,*"  to  allow  a  roof  to  drip  on  adjoin- 
ii^  land,"  to  wftintAJTi  a  ditch,**  water  pipe,  or  sewer,'*  a  right 

"  See  infra,  U  61tr-520. 

u  StringfeUow  v.  Ivie,  73  AIa.  209; 
Msnhalt  b.  linrmore  Water  Co. 
(Cftl.),  6  Pac.  101;  Cbbui^  d.  Bjreriy, 
7  Gill,  354,  48  Am.  Dec.  67S;  Hackett 
p.  Watto,  138  Mo.  502,  40  S.  W.  113; 
Bernhomer  p.  Verdon,  63  N.  J.  Eq. 
312,  49  AU.  732. 

"  In  Blown  t.  Brown,  33  N.  3.  Eq. 
600,  an  agreement  to  tranafer  tcnta 
which  had  been  devised  to  the  praca- 
isor  was  held  within  the  Btatut«.  An 
oral  BgreoDent  to  make  a  charge  upon 
rents  was  held  invalid  in  Ex  ptirte 
Hall,  10  Ch.  D.  615.  But  an  agree- 
ment by  a  tenant  to  pay  an  additional 
sum  beeideB  the  rent  is  not  within  the 
Btatut«  unless  oharged  upon  the  land. 
Donellan  v.  Bead,  3  B.  A  Ad.  889. 

"Knight  V.  Blumenburg,  111  Me. 
190,  88  AU.  474. 

"  Mecbelen  v.  Wallace,  7  A.  ft  E. 
49;  Vaughan  v.  Hanooek,  3  C.  B. 
766;  Tfauraby  v.  Ecdee,  70  L.  J.  Q.  B. 
(N.  S.)  91;  Larkin  v.  Arvry,  23  Conn. 
304;  Donovan  b.  Maloney,  2fl  Del.  453, 
84  Atl.  1032;  Hatthes  n.  Wier  (Dd. 
Ch.),  9i  At).  878;  Strehl  v.  D'EverB,  66 


HI.  77;  Bacon  v.  Pniter,  137  Masa.  309; 
Smith  D.  PhilUps,  69  N.  H.  470,  43 
AU.  183;  Dunckel  v.  Dunokel,  56  Hun, 
2fi,  8  N.  Y.  S.  888;  Jordan  >.  Gmgdv- 
boto  Funiaoe  Co.,  128  N.  C.  143,  35 
S.  £.  247,  78  Am.  St.  Rep.  044. 

•>  Buttemere  v.  Ha^ta,  5  M.  A  W. 
46fl;  Kingdey  v.  Sietmoht,  92  Me.  23, 
42  AU.  249,  69  Am.  St.  B^.  486; 
Johnson  e.  Reading  36  Mo.  A^.  306; 
Ware  v.  Chew,  43  N.  J.  Eq.  4S3,  11 
AU.  746;  Tynan  p.  Wumn,  S3  N.  J. 
£q.  313,  31  AU.  596;  Potter  p.  Ainald. 
16  R.  I.  360,  S  AU.  379. 

"Lester  r.  White,  44  10.  464. 

■*  Foote  V.  New  Ravm,  etc.,  Co.,  23 
Coua.  214;  Clute  p.  Ccwr,  20  Wis. 
531,  91  Am.  Dec.  442. 

••Moulton  0.  Fau^t,  41  Me.  296; 
Mumford  p.  Whitney,  SI  Wetid.  380, 
30  Am.  Dec.  60. 

•1  TBUter  V.  Volottine,  76  IH.  624. 

■■McReynoIds  «.  Harrigfdd,  20 
Idaho,  26,  140  Pao.  1006;  Hitchou  «. 
SbaUer,  32  Mich.  496. 

••  Berwyn  p.  Ber^und,  255  HI.  496, 
90  N.  E.  705;  Moras  v.  Lomu,  202 
ja.  lis,  104  N.  E.  237, 


\ 
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interest  in  land  witiiin  the  statute  and  a  parol  agreonent 
by  the  mortgagor  to  sell  it  to  a  third  person/*  or  to  surrender 
it  to  the  mortgagee,"  is  unenforceable.  If  an  equitable  interest 
in  land  has  been  created  by  a  writt^i  contract,  an  oral  re- 
scission of  the  contract  thereby  restoring  the  equitable  ri^t  to 
him  who  created  it,  seems  as  fully  within  the  statute  as  if  the 
equitable  right  had  been  conveyed,  or  contracted  to  be  con- 
veyed, to  a  third  pers(Hi,  and  so  it  has  been  held; "  but  tiaesee 
are  also  numerous  decisions  allowii^  the  validity  of  an  oral  re- 
scission," many  of  which  fail  to  recognize  the  point  at  issue, 
supposing  apparently  that  all  that  is  involved  is  the  posdbility 
of  rescinding  orally  a  contract  which  by  statute  must  be  in 
writing.  Such  oral  rescission  is  unquestionably  ordinarily  pos- 
sible." The  difficulty  here  is  not  merely  Uiat  the  original  con- 


Mo.  602,  40  S.  W.  113;  dinner  o.  Mo- 
V&y,  37  Mont.  306,  96  Fac.  340;  Simms 
tr.  KilliAn,  12  Ired.  2G2;  Society  of 
Doukbobon  v.  Hedcer,  83  Oreg.  66, 
162  Pitc.  SGI;  Murph;  v.  Hubert,  7 
P».  420;  MeasoD  e.  Koine,  63  Pa.  335. 
See  itrfra,  It  927  «( ttg.,  for  some  dis- 
cuaaion  of  the  nature  of  the  buyer's 


"  Maaey  v.  Johiuon,  1  Exch.  241, 
25S;  HtuUc  Lumbo'  Co.  v.  CrothttB, 
146  Mich.  575,  109  N.  W.  1066;  OdeU 
IT.  MontroBB,  68  N.  Y.  499;  Vaughn  v. 
Vaughn,  100  Tenn.  282,  45  8.  W.  677. 

"  Borcherdt  o.  Favor,  16  Col.  App. 
406,  413,  66  Pac  251;  Montpdiw 
Snvingi  Bank  i>.  FoUett,  68  Neb.  416, 
94  N.  W.  636;  Marble  f.  MarUe,  5 
N.  H.  374;  Clitua  v.  I«ngford  {Ten. 
Civ.  App.),  24  8.  W.  325.  But  m» 
Baxter  c.  Pritchard,  122  Iowa,  500, 
98  N.  W.  372,  101  Am.  St.  Rep.  282, 
where  the  pantor  in  an  absolute  deed 
which  waa  in  fact  executed  aa  security, 
was  hdd  able  to  aurender  by  parol  to 
the  grantee  the  ri^t  of  redemption; 
Kalcv  V.  Grady,  18  Ky.  L.  Rep.  678, 
37  S.  W.  955,  where  a  parol  agreement 
not  to  redeem  from  an  administrator's 
s  upheld.    C/.  B<^  e.  Stone, 


11  I 


1.  342. 


"  Barrett  >.  Durbin,  106  AA.  332, 
153  S.  W.  265;  Catlett  ■>.  Dou^mty, 
21  111.  App.  116,  119;  Dial  v.  Crain,  10 
Tex.  444;  Sanborn  b.  Murphy,  8S 
Tax.  437,  25  S.  W.  610.  See  also  Mal- 
k>w  o.  EastM,  179  Ind.  267,  100  N.  £. 
836;  Oerard-FilUo  Co.  e.  McNair,  68 
Wash.  321,  123  Pac.  462,  465. 

"  GoM  tr.  Nugent,  5  B.  A  Ad.  58,  66 
(see,  however,  Harvey  v.  Grabham,  6 
A.  A.  E.  fll,  73) ;  Ely  D.  Jones,  101  Kaas. 
572, 168  Pac.  1102;  Warden  v.  Bennett, 
145  Ky.  325,  140  S.  W.  538;  Bud  n. 
Miller,  4  N.  H.  196;  Miller  t>.  Pioue^ 
104  N.  C.  389,  10  S.  E.  554  (when  ao- 
oompanied  by  overt  acts  plainly  show- 
ing an  intention  to  abandon  the  ooa- 
tract);  Mahon  t>.  Leedi,  II  N.  Dak. 
181,  90  N.  W.  807;  Wadge  v.  Kittlann, 
12  N.  Dak.  452,  97  N.  W.  856;  maner 
p.  Fieki,  15  N.  Dak.  43,  106  N.  W.  38; 
Boyoe  p.  McCuUoch,  3  W.  &  S.  429, 
39  Am.  Dec.  35;  Brownfidd's  Ex.  o. 
Brownfidd,  151  Pa.  St.  565,  26  AU. 
92.  Sea  also  Baxter  t>.  FHtchard,  122 
Iowa,  500,  98  N.  W.  372,  101  Am.  St. 
Rep.  282,  stated  npm  n.  76;  Mat- 
thews V.  Thompson,  186  Maes.  14,  71 
N.  E.  93,  66  L.  R.  A.  421;  Gc»idl  n. 
ALqMU^  120  N.  C.  362,  27  S.  E.  85. 

"SeeWra.  SS592,  1828. 


i.nM;ii  WMB  ill  wriuii(j  «uiu  usquireu  i>u  ue,  uuii  uiab  tui  uquiuuuie 

estate  in  the  land  has  been  thereby  created.  It  may  indeed  be 
argued  that  one  who  agrees  to  give  up  the  equitable  right  of  a 
contracting  buyer  does  not  by  so  doing  transfer  or  conv^  any- 
thing to  the  contracting  seller,  but  merely  discharges  the  latter 
from  an  obligation  which  created  an  inctmibrance  on  his  land. 
Even  under  this  ai^ument  it  seems  difficult  to  support  an  oral 
rescission  in  any  jurisdiction  having  a  section  in  its  Statute  of 
Frauds  similar  to  section  3  of  the  English  Statute  which  pro- 
vides, among  other  things,  that  no  interest  in  land  shall  be 
surrendered  without  writing."  But  on  analysis  the  situation 
seems  to  be  more  accurately  ciq)res8ed  by  saying  that  if  owner- 
ship of  land  be  regarded  as  the  aggregate  of  certain  rights  and 
powers  with  reference  to  it,  the  owner  who  contracted  to  sell 
thereby  parted  with  enou^  of  these  rights  and  powers  to  be 
called  in  themselves  an  interest  in  land,  and  tiiat  by  the  con- 
tract of  rescission  it  was  agreed  that  tiiey  should  be  restored 
to  him, 

§  492.  Contracts  to  sell  or  discharge  mortgage  debts. 

It  has  been  held  in  England  that  a  contract  for  the  sale  of  a 
debt  secured  by  mortgage,  even  though  the  debt  is  represented 
by  a  negotiable  bond  or  debenture,  is  a  contract  for  the  sale  of 
an  interest  in  land.^'  Such  decisions,  however,  fail  to  observe 
the  distinction,  which  is  believed  to  be  vital,  of  a  transaction 
on  the  one  hand,  not  itself  a  sale  of  an  interest  in  land  but  which 
by  operation  of  law  gives  rise  to  such  an  interest  and,  on  the 
other  hand,  a  direct  agreement  for  the  transfer  of  an  interest 
in  land.    Thus  in  a  jmisdiction  which  allows  to  the  vendor  of 

"  See  mpra,  f  449.  A  part  of  that  benefit  ia,  the  security 

"  In  Toppin  e.  Lomaa,  16  G.  B.  14fi,  ol  the  land  upon  which  it  ia  charged. 

the  court  said,  at  page  160:  "The  ob-  I  cannot  entertain  the  smallest  doubt 

ligee  under  such  a  bond  stands  in  the  that  this  is  a  contract  for  the  sale  of  an 

poeitioD  of  a  mortgagee,  either  direoti]'  interest  in  land."    This  deciaion  was 

or  through  the  trustee;  and  in  eiUier  followed  by  the  Court  of  Appeals  in 

case  he  has  an  interest  in  the  land.  Driver  f.  Broad,  |1803]  1  Q.  B.  744, 

When  he  agrees  to  sell  his  bond,  he  where  a  contract  to  sell  debentureb 

agrees  to  soil  all  his  rights  and  rem-  which  were  a  floating  charge  on  the 

edies  upon  and  incident  thereto:  the  asBeta  of  a  company,  was  held  within 

B^er  intanda  to  sell,  and  the  buyer  to  the  Btatut«  because  the  oompony  held 

buy,  Uie  whole  benefit  of  that  bond.  some  leasehold  property. 
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real  estate  a  lien  for  the  price,  a  contract  for  the  sale  of  land  1h.e 
memorandum  of  which  did  not  specify  that  the  vendor  should 
have  a  lien  would  be  valid  and  create  a  right  to  the  lien;  but 
if  the  agreement  of  the  parties  provided  for  a  mortgage  back 
of  the  property  by  the  purchaser,  this  agreement  would  have 
to  be  in  writing.  It  is  probable  that  nowhere  in  the  United 
States  would  a  contract  for  the  sale  of  a  debt  secured  by  mort- 
gage be  held  within  this  section  of  the  statuteit/  So  an  oral 
agreement  to  assign  a  judgment  which  is  a  lien  on  the  debtor's 
land  is  valid.'*  The  distinction  between  a  transfer  of  land  by 
-  operation  of  law  and  by  act  of  the  parties  is  important  also  in 
relation  to  contracts  to  discharge  encumbrances.  A  contract 
to  pay  a  debt  or  to  accept  payment  by  way  of  accord  and  satis- 
faction, or  othowise,  is  not  within  the  statute,  thou^  the 
effect  of  such  payment  may  be  to  discharge  a  mortgage,  and 
thereby  retransfer  an  interest  in  land  to  the  mortgagor.^*  ^  On 
the  other  hand,  an  express  promise  by  a  mortgagee  to  surrender 
or  discharge  his  mortgage,  in  so  far  as  this  involves  anything 
more  than  accepting  payment  of  the  debt,  is  within  the  stat- 
ute.*' Whether  an  agreement  by  a  mortgagee  to  discharge  a 
mortgage  means  anything  more  in  a  particular  case  than  a 
contract  to  accept  satisfacticm  of  his  debt  is  a  question  of  con- 
struction. In  most  States  a  mortgage  is  regarded  as  not  only 
equitably  an  incident  to  the  mortgage  debt,  but  so  complete^ 
an  incident  that  an  assignment  of  the  debt  makes  the  as- 
signee the  holder  of  the  mortgage.^     In  such  jurisdictions 

■>  Rigney  n.  Lovejoy,  13  N.  H.  247;  Brawn,  4  N.  Y.  403;  Green  o.  Randall, 

Malins  v.  Brown,  4  N.  Y.  403,  410.  61  Vt.  67.    So  on  agreement  to  pay 

But  wha«  chtwee  in  action  ore  re-  taxes  or  aaaeeements  ie  not  within  tba 

garded  as  goodb,  wares  and  mercbaii-  statute,  though  the  payment  will  dia- 

diee,  or  expreedy  included  under  the  charge  an  encumbmnce  on  the  land, 

eection  of  the  statute  relating  to  the  n«ble  c.  Baldwin,  6  Cueh.  549;  Rcm- 

Bole  of  goods,  such  a  ooatract  concern-  ington  v.  Palmer,  62  N.  Y.  31. 
ing  a  d^t,  if  the  debt  exceeded  the  "Leavitt   v.    Pratt,    53    Me.    147; 

statutory  amount  must  be  in  wriUng.  PhiUipa  v.  Leavitt,  54  Me.  405;  Hunt 

See  infra,  {  Kl.  n.  Maynard,  6  Pick.  '489;   Parka-  v. 

»  Wiab^ry  n,  Koonce,  83  N.  G.  351.  Barker,  2  Mete.  324.    So  an  agreanmt 

"  Poet  V.  Gilboi;,  44  Conn.  9;  I^dd  by  the  owner  of  a  tax  titie  to  ideaae 

V.  Holman,  109  Me.  46,  82  Atl.  437;  his  lien  on  paymeait  of  a  oolain  sum 

Pike  V.  Brown,  7  Gush.   133;  Carr  n.  is    within    the    statute.      Od^iHiie    •>. 

Dodey,  119  Mtue.  294;  Fiske  ■>.  Mo-  WaddeU,   17Q  Ala.  232,   57  So.  686. 
QKgory,   34   N.    H.   414;   Malina   v.  ^  See  20  Cyc.  224. 
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it  would  seem  that  a  contract  by  the  mortgagee  in 
dificharge  or  asaign  a  mortgage,  involved  nothing  i 
essaiily  than  an  agreement  to  accept  payment  of  the  <: 
assign  the  debt."  But  where  it  is  held  that  the  lega 
the  DMirtgagee  cannot  be  discharged  or  assigned  wit 
execution  of  a  transfer  of  the  mortgagee's  right  in  th 
contrary  result  would  be  reached.**  An  oral  contn 
mortgagor  and  mortgagee  that  the  latter  should  be 
to  foreclose  the  mortgage  and  should  pay  a  certain  pa 
proceeds  to  the  mortgagor  is  not  within  the  statute; ' 
oral  agreement  by  the  mortgagee  to  hold  the  premi 
foreclosure  still  subject  to  redemption  by  the  mortgag' 
enforceable.*" 


S  4S3.  Contracts  relating  to  land  but  not  for  its  sale 
within  the  statute. 

It  is  only  contracts  for  the  sale  of  any  interest  in  Ian 


"  In  Malins  t>.  Brown,  4  N.  Y.  403, 
400,  Taylor,  J.,  said:  "It  aaty  wdl  be 
doubted  whether  a  parol  agreement  to 
discharKe  or  release  land  from  the  im- 
perfect lien  of  a  mortgage,  before  for- 
feiture  or  forecloflure,  aSecta  Buch  an 
'estate  or  interest  in,  or  trust  or  power 
over  or  conooning  Inods,  or  rdating 
thereto,'  ai  is  required  by  the  statute 
to  be  in  writing;  for  it  has  often  been 
dedded  in  this  state,  and  auch  seems 
to  be  the  established  Uw,  that  'a 
mortage  is  not  a  aonveyance  of  land 
within  the  statute  of  frauds,  so  as  to 
require  the  assignment  thereof  to  be 
in  writing.'" 

>•  In  Leavitt  v.  Pratt,  53  Me.  147, 
148,  tlw  court  said: — "In  Massachu- 
setts and  in  this  State,  the  interest  of 
the  mortgagee  is  held  to  be  within  the 
statute  of  frauds,  and  not  to  pass  by  de- 
livery of  the  mortgage  nor  by  parol 
assignment.  Voee  c.  Handy,  2  Greeol, 
322,  11  Am.  Dec.  101;  Mitchell  ». 
Bumham,  44  Me.  286,  302;  Warden  v. 
Adams,  15  Mass.  233,  236.  So,  too,  an 
oral  promise,  on  sufBdent  considera- 
tion, made  by  a  mort^igee  to  relin- 


quish his  elaim  to  the  land  n 
is  void  by  the  Statute  of  FVai 
ker  V.  Barker,  2  Met.  423;  M 
Hunt,  5  mck.  240;  Hunt  ■>. 
6  Pick.  489. 

The  law,  however,  on  botl 
points,  has  been  held  diffe 
some  of  the  States.  As,  in  Ne 
shire,  whtfe  it  was  decided 
intwest  of  the  mortgagee,  beii 
incident  to  the  debt,  was  at 
the  Statute  of  Frauds.  Sou 
Mendum,  5  N.  H.  420.  So, 
of  the  States,  it  has  been  ded 
a  mortgagee  may  release  h 
gage  by  a  sufficient  parol  ag 
though  the  mortgage  be  un 
and  unpaid.  Wallis  r.  Lung, 
738;  Howard  v.  Gresham,  27  G 
Ackla  t>.  Aokla,  6  Ban-,  228. 
has  been  seen,  the  dedaiona  1 
variably  been  othowiae  in  th 
and  in  Maseachueetts." 

"Lane  f.  Flint,  217  Mass. 
N.  E.  570. 

**  Downing  v.  Brennan  (Msf 
N.  E.  729. 


are  aEFected  by  the  statute.  Accordingly  contracts  which  re- 
late to  land  but  do  not  involve  agreement  for  its  sale  are  not 
within  the  statute.  A  contract,  though  oral,  ^Ij&t  land  shall  be 
used  or  shall  not  be  used  kt  a  particular  way^^kforceable*' 
unless  the  contract  if  enforced  would  give  rise  uta^bEal  or 
equitable  easement.*' 

A  contract  for  a  license  to  use  real  estate  which  does  not 
amount  to  an  easement  may  be  oral.  Licenses  are  usu^ly 
thought  of  as  given  without  consideration  and  revocable,  but 
it  is  possible  to  have  a  license  promised  for  consideratiqn,  and 
if  then  revocable  at  all,  it  will  not  be  revocable  withou^^ib- 
jecting  the  licensor  to  liability  in  damages.  Also  a  contract  to 
gjve  board  and  lod^ng  is  not  within  the  statute; "  nor  is  a 
contract  for  the  use  of  a  hall  on  certain  afternoons."*  A  con- 
tract living  a  right  of  admission  to  a  theatre  is  a  contract 
for  a  hcense,  and  not  for  an  easonent,*'  as  is  a  contract  for  s 
temporary  and  personal  right  to  make  bricks  on  the  promisor's 
land  with  his  clay  and  wood,"  or  to  allow  advertisements  to 
be  pasted  on  a  wall."  Whether  an  agreement  amounts  to  a 
contract  for  an  easement  or  merely  for  a  Ucense  is  a  difficult 
question,  the  answer  to  which  cannot  be  attonpted  here,  further 
than  to  say  that  it  is  important  to  determine  whether  the  use 
contemplated  is  permanent  and  continuous  on  the  one  hand,  or 

■■  Smith-Powen  Logging  Co.  b.  Ber-  of  tham  would  not  build  flush  with 

nilrt,  237  Fed.  S70;  Halbut  n.  Fomst  the  street);  Sprague  v.  Kimball,  213 

City,  34  Ark.  246;  HaU  v.  Solomon,  61  Maaa.  380,  100  N.  E.  622  (contnet 

Conn.  476,  23  Atl.  87S,  29  Am.  St.  by  groator  to  subject  other  lots  to  the 

Rep.    218;    Pierce    v.    Woodward,    6  sanie  reetrictioa  aa  were  iu  protoiwe's 

Pick.  206;  Storma  v.  Snyder,  10  Johns.  conveysiioe);  and  see  casee  of  coatncta 

109;  Brown  v.  Morris,  83  N.  Car.  251;  for  eftsementB,  xupra,  J  489. 

Hamilton,  etc.,  Co.  v.  Cincinnati  Roil-  *>  Wright  v.  SUvert,  2  £3.  &  El  721; 

road,  29  Ohio  St.  341;  Leinau  v.  Smart,  White  f.  Maynaid,  111  Mass.  350,  15 

II  Humph.  30S.     But  see  Duncan  v.  Am.   B«p.   28;   Wilson   o.   Martin,    1 

I«Bouissc,  9  La.  Ann.  49.    So  a  prom-  Denio,  602.    Though  an  oral  oontraet 

iae  by  a  landlord  or  tenant  as  to  repairs  to  leaae  a  room  or  part  <^  a  buikUiig 

or  use  d  the  demised  premises  may  be  would    be    unenforceable.      Edge    r. 

oral.     Morgui   i>.  Griffith,    L.    R.  6  Strafford,  1  C.  A  J.  391. 

Ex.  70;  Angell  o.  Duke,  L.  R.  10  Q.  B.  *•  Johnson  f .  Wilkinson,  139  Mass. 

174.  3, 29  N.  E.  62,  52  Am.  R^.  698. 

"  The  following  decisions  held  agree-  "  Taylor     v.     Waters,     7     Taunt, 

ments  in  question  witiun  the  statut«.  374. 

Rice  V.  Roberts,  24  Wis.  461  (contract  "  Brown  v.  Morris,  83  N.  C.  251. 

between  adjoining  landowner  that  one  "  King  v.  Allen,  [1916]  A.  C.  54. 
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temporaiy  and  occasional  on  the  other  hand,  wheth 
nant  in  tenns  of  the  promise  would  run  with  the  land, . 
fore  imposea^lfrden  on  one  piece  of  land  in  favor  o 
or  would^^oae  merely  a  personal  duty  on  the  pr 
favoi^nBe  prcHniaee;  and,  also  in  the  latter  event,  wl 
duty  would  be  enforceable  in  equity,  not  only  against 
ifior  but  also  against  one  taking  the  land  from  him  w 
of  the  agreement.  In  the  last  analysis,  assuming  tha 
a  contract,  and  not  a  mere  permission  without  cons 
d,  the  question  becomes  one  of  bow  far  the 
iaw  shall  permit  incidents  of  ownership  of  land 
vested  from  the  title  and  held  either  as  a  legal  easem 
means  of  specific  performance  as  an  equitable  oae."" 

Agreements  to  erect  buildings  or  other  structures  u 
are  not  within  the  statute  although  the  structures  w 
pleted  will  be  real  estate."  So  an  agreement  betwee 
owner  and  anotho*  by  \riiich  the  form^  is  to  pay  the 
planting  trees  or  making  other  improvements,'  as  di^ 
or  ditch,*  is  valid  thou^  oral.   Whether  the  case  is  d 


**  In  Nororow  n.  Jamm,  140  Mass. 
188, 191,  2 N.  E.  946,  Holmes,  J.,  aoid: 
"Hie  qiHBtioii  lemnins,  wbether,  even 
if  we  make  the  further  aammption  that 
(be  covenant  was  valid  as  a  contract 
between  the  partiee,  it  is  of  a  kind 
which  the  law  permits  to  be  attached 
to  land  in  such  a  sense  as  to  restrict 
the  use  of  one  parcel  in  all  hands  for 
the  bweSt  of  whoever  may  hold  the 
other,  whatever  the  principle  invoked. 
For  equity  will  no  more  enforce  eve^ 
ratiiotion  that  can  be  devised,  than 
the  oonuDon  law  will  recognise  as 
creating  an  easoneat  every  giant  pur- 
porting to  limit  the  use  of  land  in  favor 
of  other  land.  The  prindf^  of  policy 
applied  to  affirmative  covenants  ap- 
jliee  also  to  negative  ones.  They 
must  'touch  or  concern,'  or  'extend  to 
the  support  of  the  thing*  conveyed. 
6  Rep.  16  a,  24  b.  They  must  be 'for 
Uie  benefit  of  the  estate.'  Cockaon 
s.  CkMsk,  Cro.  Jac.  125.  Or,  as  it  is 
said  more  iHOadly,  new  and  unusual 


incidents  cannot  be  attach 
by  way  either  of  benefit 
KeppeU  D.  Bailey,  2  Myt.  &  J 
Ackroyd  p,  Smith,  10  C.  I 
V.  Tupper,  2  H.  A  C.  121.' 
Jones  V.  TankerviUe,  (1909] 
Beasley  t>.  Tvxaa  ft  Pacific  ! 
U.  S.  492,  490,  24  Sup.  C 
L.  Ed.  274. 

"Pitman  v.  Poor,  38 
Jackson  c.  litch,  62  Pa.  4 
p.  Wiley,  68  Vt.  39,  33  AU 
also  BruUB  r.  Spalduig,  90  & 
Atl.   194.    . 

'  Frear  n.  Hard^beigh, 
272;  LowOT  e.  Wint^s,  7 
FedeU  0.  Ormand  Min.  Co. 
07S.E.386.  C/.  Falmouth  I 
1  Cr.  &  M.  89,  106. 

'  Pluukett  D.  Maedith,  72 
S.  W.  600;  Croke  v.  Amei 
Bank,  18  Co.  App.  3,  70 
Haight  tf.  Conners,  149  Pe 
Atl.  302. 
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the  stnictiue  is  to  be  erected  on  the  boundary  sepantting  the 
estates  of  the  contracting  parties  has  given  rise  to  some  diff»>- 
ence  of  opinion.  It  is  argued  that  such  an  agreement  necessit- 
rily  involves  the  right  to  the  use  by  each  party  of  so  much  of 
the  adjoining  land  as  is  necessary  for  the  structure  in  question, 
and,  therefore,  involves  the  transfer  of  an  interest  in  land. 
This  has  been  so  held  in  regard  to  a  well  on  the  line  dividing  the 
premises  of  the  parties  to  the  agreement.*  The  same  has  been 
held  in  regard  to  an  agreement  to  erect  and  mftint-Riti  a  portion 
of  a  partition  fence  without  any  stated  limit  of  time.*  This 
argument,  however,  fails  to  take  account  of  the  distinction  be- 
tween a  transfCT  effected  by  operation  at  law  without  any  eot- 
pression  of  the  parties  of  such  an  intent,  and  a  transfer  directly 
created  by  act  of  the  parties.'  llie  building  of  a  fence  does  not 
transfer  the  boundary  land  to  the  use  of  several  parties.  The 
law  generally  requires  this  dedication.  The  fact  that  the  erec- 
tion of  a  boundiuy  fence  may  result  in  the  fence  becoming  real 
estate  and  may  give  each  of  the  parties  an  interest  in  the 
fence  and  in  the  land  under  it,  is  accidental.  It  seems  hard  to 
suppose  that  a  contract  by  a  landowner  to  build  a  particular 
partition  fence  would  be  within  the  Btatute."    Yet  such  a  con- 


>  In  Flunkett  i>.  Movdith,  72  Aril. 
3,  7,  77  8.  W.  600,  the  court  said:  "An 
agreement  of  appelant  with  appellee 
to  dig  a.  w^  on  her  lot  is  not  a  con- 
tract for  an  interest  in  land,  is  not 
within  the  statute  of  frauds,  and  need 
not  be  in  writing.  But  a  contr«ct  to  dig 
a  certain  well  on  the  dividing  line 
betwe^i  the  lota  of  appellant  and  ^>- 
pdlee,  one  half  of  which  ia  on  the  lot 
of  i^tpellfuit  and  the  otiier  half  is  on 
the  lot  of  appellee,  deeper  and  until 
it  affords  a  sufficient  supply  of  wat», 
and  to  allow  appdiee  to  use  the  same, 
ia  a  contract  for  an  interest  in  land, 
which  is  an  easement,  and  should  be 
in  writing;  and  it  cannot  be  enforced 
against  the  party  [heading  the  statute 
of  frauds  in  bar  of  the  right  to  main- 
tain an  action  thereon,  unless  it  be  in 
writing.  Such  a  contract  if  enforced, 
would  necessarily  give  to  appeUee  the 


lig^t  to  use  the  land  ot  appil\ajat  for 

•  Knox  V.  Tucker,  48  Me.  373.  See 
also  Hudiaill  v.  Cron,  54  Ark.  519,  18 
8.  W.  575,  36  Am.  St.  Rep.  57;  DeMera 
V.  Bohan,  126  Iowa,  488,  102  N.  W. 
413.  Cf.  Nelson  n.  Wilson,  157  I&. 
80,  137  N.  W.  1048. 

■  In  Hutchinson  Co.  v.  Gould  (CUif.), 
181  Pac.  651,  a  contract  for  impmve- 
ments  was  held  not  within  the  statute, 
even  though  it  provided  tar  a  lien  oa 
land,  since  such  a  lien  would  have  bem 
treated  by  law  without  an  agreanent 
for  it. 

'  Such  was  the  contract  in  Dodder  t>. 
Snyder,  110  Mich.  69,  67  N.  W.  UOl, 
and  Bcary  v.  Jonn,  106  Miss.  116,  63 
So.  341.  But  even  such  a  case  was 
thought  within  the  statute  in  Tillis  v. 
Treadwell,  117  Ala.  445,  22  So.  983, 
which,   however,   involved  an  agree- 
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tract  involves  the  same  principle  as  a  contract  to 
fence  for  a  season.'  The  case  should  be  the  same  il 
ment  was  to  maintain  a  fence  on  the  partition  line,  o 
of  it,  for  an  indefinite  period,  and  many  eases  so  b 
sometimes  said  or  assumed  that  such  a  contract  is 
revocable,'  but  that  must  depend  upon  the  terms  ( 
tract.  Ex  hypothesi  the  promises  are  siqjported  bj 
consideration,  and  these  promises  more  naturally  : 
the  arrangement  shall  continue  for  a  reasonable  tin 
reasonable  notice  or  even  permanently  than  that  it  is 
at  will.  If  indeed  the  agreement  when  properly 
means  that  the  arrangement  is  to  be  permanent;  it 
be  fairly  argued  that  the  undertaking  is  not  a  pen 
tract  to  maintain  a  fence  but  to  impose  upon  om 

meot  oonoeming  a  party  wall;  and  in  Cha^tian,  68  Ind,  376;  N< 

MoManuB  v.  Cooke,  36  Ch.  IMv.  681,  son,    157  la.   80,    137  N 

682,  Kay,  J.,  held  that  the  following  McAffe  t>.  Walker,  ^  Ka 

contract  was  within  the  statute  sinoe  Pftc.  637,  27  L.  R.  A.  ( 

the  effect  of  the  agreement  would  be  Ivins  v.  Acka-son,  38  N. 

to  give  to  each  party  an  easemeut  of  Tupper  a.  Clark,  43  Vt.  2C 

tight  ovw  the  other's  laitd.     "The  Tuebert  ti.  Sons,  116  Min 

PlaintiS   and  the    Defendant,    being  N.  W.  467;  Mey%r  i>.  Perk) 

desirous  of  rebuilding  their  respectiye  69,  130  N.  W.  986,  Ann.  ( 

premises,    had   several  interviews  in  468.     In   Ivina  f.   Acker 

order  h^moniously  to  arrange  their  the  court  eaid  at  page  222 

new  building  m  as  not  to  interfere  ond  erroneous  pronise  of  th 

with  each  other's  convenience.    At  one  is,  in  assuming  that  if  the 

t^   such    interviews  it    was    verbally  part  of  the  land,  it  follow 

agreed  betweoi  the  Plaintiff  and  the  contracte  cannot  be  made  v 

De^Bidant    in    the   presence   of    the  to  it.    But  the  scope  of  th< 

Hainliff's  forraoan,  and  upon  draw-  by  no  means  so  broad  as 

in^  submitted  shewing  the  intended  office  is  to  intwdict  the  tran 

construction    of    skylights,    that    the  interest  in  the  land  by  a  cc 

Plaintiff  should  at  their  joint  expense  put  in  writing.    This  is  it 

pull  down  and  rebuild  a  certain  party-  and  it  goes  no  further.    No 

wall  dividing  the  said  premiaee,  and  maintain  that  an  agreement 

abo  that  each  party  should  be  at  pairs  to  a  fence,  or  to  a  buili 

h'berty    to    make   a   lean-to    skyUght  work  for  wh^^  upon  land, 

resting  on  the  said  party-wall  and  run-  invalidated  by  the  statute. 

ning  up  to  the  siU  of  the  first-floor  win-  teta  may  be  said,  taking  the 

dow  of  his  own  building."  wide  sense,  to  be  oontracta  ' 

'This  was  the  form  of  contract  in  theland,butsuchisDotthea 

Page  V.  Hodgdon,  63  N.  H.  53.  statutory  words." 

■Such    contracts    were    held    not  •  See,  e.  p.,  Nelson  c  Wilsi 

within  the  Statute  of  Frauds  in  Guyer  80,  137  N.  W.  1048;  Pitsni 

p.  Stratton,  29  Conn.  421;  Baynes  v.  nick,  41  Wis.  676. 
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servitude  subjecting  its  owner,  whoever  tie  may  be,  to  the  duty 
of  fencing,  and  conveying  to  the  owner  of  the  other  estate, 
whomsoever  he  may  be,  a  corresponding  easement."  A  parol 
agreement  to  this  effect  would  be  invalid."  Oral  agreements 
between  adjoining  owners  that  there  shall  not  be  a  fence  be- 
tween their  premises,"  or  to  locate  a  mining  claim  and  do 
necessary  assessment  work  "  have  been  sustained;  and  an  agree- 
ment extending  the  time  of  redemption  allowed  by  statute  to  an 
owner  of  land  subject  to  encumbrances  may  also  be  oral;  ^*  and 
BO  may  a  warranty  of  the  quantity  of  land;  '*"  or  an  agreement 
by  the  purchaser  to  pay  an  additional  price  if  the  quantity  of 
land  conveyed  exceeds  a  specified  amount,^*  or  to  pay  an  in- 
creased or  diminished  price  or  rental;  "  or  an  agreement  by 
a  vendor  that  he  would  procure  an  abstract  of  his  title,  show- 
ing a  good  record  title;  ^''  or  an  assignment  of  a  right  to  damage 
for  an  injuiy  to  land.'"  A  contract  to  pay  the  price  of  land 
actually  conveyed  is  not  within  the  statute.  It  is  a  unilateral 
obligation  to  pay  a  sum  of  money,  and  is  not  a  contract  eith^ 
to  biiy  or  sell  land.  The  sale  has  been  made.  Even  thoi^  the 
contract  originally  was  bilateral  and  was  confessedly  for  the 
purchase  and  sale  of  land,  it  seems  that  the  same  consequence 
follows  if  the  land  is  actually  conveyed.  There  is  then  no  longer 
a  contotct  to  sell  but  an  actual  sale,  and  the  conveyance  CTeates 


I*  Aa  to  eaaementfl  of  fencing,  we — 
BrooBon  v.  Coffin,  108  Mmb.  17S,  11 
Am.  Rep.  33S;  Kellogg  v.  Robinson,  6 
Vt.  279,  27  Am,  Deo.  660. 

11  See  Mpn,    (480. 

"  Bills  V.  Belknap,  38  Iowa,  22lt. 

"  Clark  V.  MitobeU,  36  Nev.  447, 
130  Pac.  760;  R«a«an  o.  McKibben, 
11  S.  Dak.  270,  76  N.  W.  043. 

"Hamilbm  v.  Teny,  11  C.  B.  dSl; 
Schroeder  v.  Young,  161  U.  S.  334,  344, 
40  L.  Ed.  721,  16  S.  Ct.  613;  By«n  v. 
Locke,  93  Cal.  403,  29  F&c.  119;  Coz 
«.  HatdiSe,  105  Ind.  374,  6  N.  E.  6; 
Dow  V.  Bradley,  110  Me.  240;  Gilles- 
pie V.  Stone,  70  Mo.  505.  Cf.  Rowland 
D.  BUke,  97  U.  S.  624,  24  L.  Ed.  1027. 

!»  Havilsad  o.  Sanunis,  62  Conn.  44, 
25  AU.  394;  Currie  v.  Hawkins,  118 
N.  C.  693,  24  S.  E.  476;  Schhrer  o. 


Eckenrode,  94  Pa.  466;  Garret  v.  M»- 
k>ne,  8  Rich.  (S.  Car.),  335;  Davis  «. 
Tiadale,  4  Y«g.  173;  Cabot  t>.  ChiiBtie, 
42  Vt.  121,  1  Am.  Rep.  313.  But  if 
sud)  a  warranty  is  an  indivimble  part 
of  a  contr««t  which  is  within  the  stat- 
ute, the  warranty  ia  unmfcvoeeble. 
Dyn  V.  Gravea,  37  Vt.  360. 

^  Seward  c.  MitcheU,  1  Coldw.  87. 

"  Allen  V.  Rees,  136  la.  423,  110  N. 
W.  583;  Nonaioaker  v.  Ahum,  73  Ohio 
St.  183,  76  N.  E.  949, 4  L.  R.  A.  (N.  S.) 
9SD,  112  Am.  St.  Rep.  708. 

"  Owsley  t>.  Jackson,  163  Mo.  Afq). 
11,  144  S.  W.  154;  McConodl  d.  Biay- 
ner,  63  Mo.  461;  Seward  o.  Mitchell, 
I  Coldw.  87.  See  ^so  Nutting  p. 
Dickinson,  8  Allen,  540. 

"  Estee  IT.  Chicago,  etc.,  R.  Co.,  159 
la.  666,  141  N.  W.  40. 


a  debt  for  the  price;  so  that  whenever  the  land  has  been  con- 
VQred  the  oblation  to  pay  the  price  may  be  enforced."  This 
aifument  would  probably  not  be  wholly  accepted  in  England. 
Though  recovery  would  apparently  be  allowed  if  the  trans- 
action was  originally  unilateral,*"  if  it  were  originally  bilateral 
no  recovery  could  be  had  on  that  contract  though  the  seller 
perfonued  his  agreement.*'  An  agreement  that  the  piirchaser 
of  land  will  share  in  some  way  the  proceeds  received  from  a 
resale  of  the  premises,  is  not  within  the  statute.'* 


§  494.  Part  performance  of  agreements  for  the  sale  of  land. 

From  an  early  day  courts  of  equity  have  excepted  from  the 
operation  of  the  Statute  of  Frauds  cases  where  there  has  been 
part  performance,  so  called,  of  the  agreement.  Whether  the 
basis  of  the  doctrine  originally  was  "that  whenever  acts  had 
been  done  which  were  such  as  to  be  consistent  only  with  the 

aoe  WHS  not  nuule  to  tin  one  who 


"  EstaB  V.  BaUard,  22  Ctd.  App.  334, 
134  Pk.  361;  Neade  d-  KeUy,  44  IlL 
App.  234  (affd.  in  146  lU.  460, 34  N.  E. 
947);  DelgEimo  v.  Cement  Co.,  93  Kan. 
654, 6S8, 14S  Pac.  823;  Lewis  s.  GrinKs, 
7  J.  J.  Marah.  336;  Root  v.  Burt,  118 
Hus.  621;  Hurlburt  «.  Fitspatrick, 
176  Man.  287,  S7  N.  £.  464;  Lane  v. 
Flint,  217  Man.  96,  104  N.  E.  670; 
Birch  i>.  Baker,  86  N.  J.  L.  660,  90  AU. 
297;  Bowen  o.  Bell,  20  Johns.  338; 
N^y  r.  JvBen,  28  Ohio  St.  00; 
Freed  r.  Richey,  116  Pa.  St.  361,  8 
Atl.  626;  Aacutney  Bank  v.  Onnaby,  28 
Vt.  721;  Spangler  «.  Ashwell,  116  Va. 
992,  83  S.  £.  930.  See  alao  Boston  v. 
Boston,  73  L.  J.  K,  B.  17;  Holmwood  n. 
GilleqHe,  U  Manitoba,  186;  Spencer 
V.  Spenoer,  23  Manitoba,  461.  Cf. 
polonan  v.  Chester,  14  S.  0.  236. 
In  GKlleepie  e.  Battle,  15  Ala.  276,  the 
court  sustained  an  action  on  a  note 
for  the  purchase  prioe  of  land  of 
irtiich  the  buyer  was  in  poeseesioo. 
Iliough  no  oonveyanoe  had  been  made, 
tfae  atUfr  was  not  in  default,  and  the 
court  held  that  thwe  wns  no  failure 
erf  consideration.  In  Birch  n.  Baker,  85 
N.  J.  L.  660^  90  Atl.  297,  the  convey- 


undertook  to  pay  the  prioe,  but  to 
hie  nominee.  This  was  rightly  held 
imniaterial. 

"Angell  V.  Duke,  L.  R.  10  Q.  B. 
174. 

» Cocking  tr.  Waid,  1  C.  B.  868. 
See  idao  Sanderson  v.  Qraves,  L.  R. 
10  Ex.  234,  241. 

»  Hamilton  v.  Terry,  11  C.  B.  964; 
Prioe  V.  Sturgis,  44  Cal.  691;  Michad 
V.  Foil,  100  N.  C.  178,  6  S.  E.  264, 
6  Am.  St.  Rep.  577;  McGinnis  i>.  Cook, 
57Vt.36,62Ain.  Rep.  116.  In  Aldiin 
p.  Hopkins,  1  Bing.  N.  C.  99,  however, 
an  agreement  for  a  composition  with 
creditors  which  provided  that  the 
profits  of  the  d^endant's  benefice 
should  be  collected  by  a  receiver  and 
a  portion  thereof  applied  in  liquidation 
of  the  defendant's  debts,  was  held  to 
bo  within  the  statute.  Similarly  an 
oral  agreement  to  repay  a  loan  out  of 
the  future  rent  of  a  farm  was  held  in- 
valid ia—Ex  parte  HaU,  10  Ch.  Div. 
615.  English  decisions  seem  to  have 
gone  very  far  in  treating  contracts 
relating  to  money  secured  by  land 
within  the  statute.    See  «upra,  {  492. 
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exifitence  of  a  contract,  the  ease  was  taken  out  of  tjie  miscduef 
of  the  statute  and  the  only  question  was  the  sufficieacy  of  the 
proof  of  what  the  contract  was,"  '*  or  whether  the  lojuatioe, 
amounting  to  a  kind  of  fraud,  of  allowing  the  statute  to  be 
pleaded  to  an  agreement  which  had  already  been  partly  per- 
fo.med,**  or  whether  both  of  these  reasons  have  been  operative, 
it  is  at  least  certain  tiiat  most  courts  of  equity  have  not  scrupled 
to  enforce  parol  contracts  for  the  sale  of  land,  and  sometimes 
even  wh^i  the  parties  could  be  put  substantially  in  statu  gito, 
and  when  consequently  the  latter  reason  seems  inapplicable. 
It  is  true  that  payment  of  a  pecuniary  consideration  by  the 
buyer  is  not  generally  held  sufficient  justification  for  enforcing 
BpecificaUy  an  oral  contract  to  convey  land,*'  the  purchaser 


"  Maddison  o.  Aldowo,  8  A.  C.  467, 
by  Lord  Bbckbum. 

"  In  Maddiaon  e.  Alderson,  8  A.  C. 
467,  Selbome,  L.  C,  said:  "In  a.  suit 
founded  on  such  part  performance,  the 
defendant  is  rekl^  'chafed'  upon  the 
equitim  refiulting  from  the  acts  done 
in  execution  of  the  contract,  and  not 
(within  the  meaning  of  the  statute), 
upon  the  contract  itaelf .  If  euch  equi- 
ties were  executed,  injustice  of  a  kind 
which  the  statute  cannot  be  thought 
to  have  had  in  contemplation  would 
follow.  Let  the  case  be  supposed  of  a 
parol  t»ntract  to  sell  land,  comfdet^ 
performed  on  both  sides,  as  to  evoy- 
tiiii^  except  conveyance;  the  whole 
purchase  money  paid;  the  purchaser 
put  into  poeaesaion;  expenditure  by 
him  (say  in  costly  buildings)  upon  the 
property;  leases  granted  by  him  to 
tMtant«.  The  contract  is  not  a  nulHty; 
there  is  nothing  in  the  statute  to  estop 
any  court  which  may  have  to  exercise 
jurisdiction  in  the  matter  from  in- 
quiring into  and  taking  notice  of  the 
truth  of  the  facte.  All  the  acts  done 
must  be  referred  to  tbs  actual  contract, 
which  is  the  measure  and  tc«t  of  their 
legal  and  equitable  character  and  con- 
sequences. If,  th^^ore,  in  such  a 
case  a  conveyance  were  refused,  and 
an   action   of   ejectment   brought   by 


the  vendor  or  his  heir  against  the  pur- 
chaser, nothing  could  be  done  towards 
sBcertaining  and  adjusting  the  equi- 
table rights  and  liabilities  of  the  par- 
ties, without  taking  the  contract  into 
account.  The  matter  has  advanced 
beyond  the  stage  of  eontiact;  and  the 
equities  which  arise  out  of  the  stage 
which  it  has  reached  cannot  be  ad- 
ministered unlsss  the  contract  is  te- 
garded.  The  choice  ia  betweea  un- 
doing what  has  been  done  (whidi  is 
not  always  po«ble,  or,  if  passble, 
just)  and  completing  wba,t  baa  been 
Irft  imdone.  l^e  Une  may  not  fdways 
be  capable  of  being  so  dearly  drawn  as 
in  the  ease  which  I  have  auppmed; 
but  it  is  not  artntrary  or  unreaaonaMe 
to  hold  that  when  the  statute  says 
that  no  action  is  to  be  brou^t  to 
cha^e  any  person  upon  a  ocmtimet 
concerning  land,  it  baa  in  view  the 
simFde  case  in  which  he  is  charged  upon 
the  contract  only  and  not  that  in  which 
there  ore  equities  resulting  frcxa  res 
gula  subsequent  to  and  arisiDg  out  of 
the  contract."  Considv  in  this  cou- 
nection  the  (mforoement  by  equity  of 
gifts  of  real  estate  because  (rf  improve- 
ments by  the  donee.  See  tupra,  {  139. 
"  Maddison  v.  Alderson,  S  An>.  Caa. 
467,  478-479;  Humphreys  «.  Great, 
10  Q.  B.  D.  148,  ISB;  Purctdl  v.  Minw, 
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being  kSt  to  his  quasi-contractual  remedy  of  recovering  back 
what  he  has  paid;  ^  and  the  rule  is  not  changed  though  the 
vendor  is  insolvent  and  the  quasi-oontractual  remedy  is  there- 
fore ineffectual."  Nor  is  the  perfonnance  of  services  as  conad- 
eration  of  a  promise  to  convey  land  generally  held  sufficient  to 
justify  enforcement  of  a  contract.**  Nor  will  the  preparation  of 


4  WaU.  £13,  18  L.  Ed.  435;  Duff  t>. 
Hopkins,  33  Fed.  599,  607;  Mialhi  v. 
UsBsbe,  4  Ala.  712;  UnderhiS  v.  AUen, 
18  Ark.  466;  Fulton  k.  Janaen,  99  Cal. 
fiS7,  34  Pao.  331;  Eaton  t>.  Whitaker, 
IS  Conn.  222,  229;  Neal  t>.  Gregory,  19 
EU.  3Sa;  Black  v.  Black,  IS  Ga.  445; 
Koffiiig  D.  Dohm,  209  III.  468,  479,  70 
N.  E.  1061;  Johnflton  v.  Glancey,  4 
Blackf.  M,  28  Am.  Deo.  45;  Puter- 
bau^  V.  Puterbaugh,  131  Ind.  288, 
30  N.  E.  519;  King  r.  Hartley  <Iiid. 
App.),  123  N.  E.  728;  Goddard  v. 
Donaha,  42  Kane.  754,  22  Pao.  708; 
Guthrie  e.  Anderson,  47  Kans.  383, 
28  Pac.  164;  Green  ir.  Jones,  76  Me. 
563,  567;  Hopkins  v.  Boberts,  54  Md. 
321,  316;  Wanhington  County  v.  Carry 
(Md.),  24  AU.  151;  Thompwn  v. 
Oould,  20  Pick.  134;  Glass  v.  Hulbert, 
102  Man.  24,  28,  3  Am.  Rep.  418; 
De  Moss  V.  Bobinaon,  46  Mich.  62,  8 
N.  W.  712,  41  Am.  Rep.  144;  Grinding 
p.  Rehyl,  149  Mich.  641,  113  N.  W. 
290;  Towneend  «.  Fenton,  32  Minn. 
482,  31  N.  W.  726;  McGuire  v.  Stev- 
ens, 42  Mist.  724,  2  Am.  Rep.  649; 
Parke  v.  Leewright,  20  Mo.  85;  Boulda 
Co.  D.  Famham,  12  Mont.  1,  29  Pac. 
277;  Baker  v.  Wiswdl,  17  Neb.  52, 
22  N.  W.  Ill;  Petere  v.  Dickinson,  67 
N.  H.  389,  32  AU.  154;  Brown  o.  Drew, 
67  N.  H.  569,  42  Atl.  177;  Nibert  v. 
Bo^uiBt,  47  N.  J.  Eq.  201,  20  Atl.  262; 
WincheU  v.  WincfaeU,  100  N.  Y.  159, 
163,  2  N.  E.  897;  Cooley  o.  LobdeU, 
153  N.  Y.  596,  601,  47  N.  E.  783;  Rua- 
Bdl  p.  Briggs,  165  N.  Y.  500,  50S,  59 
N.  B.  303,  53  L.  R.  A.  556;  WooUey 
».  Stewart,  222  N.  Y.  347,  118  N.  E. 
847;  Sites  t>.  Keller,  6  Oh.  483;  Shahan 
p.  Swan,  48  Ohio  St.  25,  40,  29  Am.  8t. 


Rep.  SI7;  Weiae's  App.,  72  Pa.  361, 
355;  Mima  t>.  Chandler,  21  S.  Car.  480; 
Humbert  v.  Brisbane,  25  S.  Car.  606; 
Bradley  v.  Owsley,  74  Tex.  69,  72,  11 
S.  W.  1052;  Maxfield  e.  West,  8  Utah, 
327,  23  Pac.  754;  Brown  t>.  PoUard,  89 
Va.  696,  701,  17  S.  E.  6;  MiUer  i>,  Lor- 
enti,  39  W.  Va.  160,  19  8.  E.  391;  Sum- 
mere  B.  Hively,  78  W.  Va.  53,  88  S.  E. 
608;Brandeisii.  Ncu&tadtl,  13  Wis.  142; 
Harney  v.  Burhans,  91  Wis.  348,  64 
N.  W.  1031.  See  also  KeUy  p.  Fischer, 
263  m.  184,  105  N.  E.  21;  Levy  v.  Yar- 
twough,  41  Okla.  16,  136  Pac.  1120. 
But  see  eotUnt — Townaend  o.  Houston, 
1  Harr.  532,  27  Am.  Dec.  732;  Houston 
V.  Townsend,  1  Del.  Ch.  416,  12  Am. 
Dec.  109;  Query  v.  liaton,  02  la.  288, 
60  N.  W.  S24  (statutory);  Rohrbach 
V.  Hammill,  162  la.  131,  143  H.  W. 
872  (statutory). 

"  See  infra,  j  534. 

"  Towtisend  v.  Fenton,  32  Minn.  482, 
21  N.  W.  726;  M'Kee  v.  Phillipa,  0 
Watts,  85;  Bradley  s.  Owsley  (Tec),  10 
S.  W,  340. 

"  Quirk  V.  Bank  of  Commerce,  244 
Fed.  682,  687,  157  C,  G.  A.  130  (Wis- 
oonsin  law);  Edwards  i;.  Estell,  48  Cal. 
194;  Grant  p.  Grant,  63  Conn.  530,  29 
Atl.  IS;  Mllla  ir.  Joiner,  20  Fla.  479; 
Qoud  p.  Greaaley,  125  Bl.  313,  17 
N.  E.  826;  Pond  p.  Sheean,  132  111. 
312,  28  N.  B.  1018,  8  L.  R.  A.  414; 
Wallace  p.  Long,  105  Ind.  522,  5  N.  E. 
666,  55  Am.  Rep.  222;  Austin  p.  Davia, 
128  Ind.  472,  475,  25  N.  E.  890,  12 
12  L.  R.  A.  120,  26  Am.  St.  Rep.  456; 
Wright  V.  Green  (Ind.),  119  N.  E.  379; 
Bens  p.  Drury,  57  Kans.  S4,  46  Pac. 
71;  Grindling  p.  HAy\,  149  Mich.  641, 
1 13  N.  W.  290;  Petets  p.  Dickinson,  67 
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deeds  or  giving  instruction  for  their  preparation  validate  the 
agreement.*  And  "  an  act  which  admits  of  explanation  without 
refer^ice  to  the  allied  oral  contract  or  a  contract  of  the  same 
general  nature  and  purpose  is  not  in  general  admitted  to  con- 
(titute  a  part  performaace."  ">  But  in  many  jurisdictions 
possession  taken  by  the  purchase  with  the  consent  or  acquies- 
craice  of  the  vendor  is  held  to  warrant  specific  enforcement  of 
the  contract."    Since  it  is  fundamental,  however,  as  has  been 


N.  H.  389,  32  Atl.  IM;  Weeks  v. 
Lund,  eg  N.  H.  78,  45  Atl.  249;  Ru»- 
aeU  V.  Brig^,  165  N.  Y.  500,  59  N.  E. 
303, 53  L.  R.  A.  666;  Howwd  o.  Brower, 
37  Ohio  St.  402;  Crabill  v.  Marah,  38 
Ohio  St.  831;  Moyer-s  App.,  106  P». 
432;  Ward  v.  Stuart,  62  Tex.  333; 
Wright  V.  Pucket,  22  Gratt.  370;  Horn 
V.  Ludington,  32  Wis.  73;  Koch  p. 
Willianu,  82  Wis.  186,  52  N.  W.  267; 
Kewler'B  Est.,  87  Wis.  660,  69  N.  W. 
129;  Rodman  cBodinan,  112Wie.378, 
88  N.  W.  218.  A  considerable  minor- 
ity of  American  decisions,  however, 
hokl  the  receipt  of  serrioee  as  considorfi- 
tion  especially  if  of  such  a  diaracter 
as  not  rettdily  to  be  valued  in  money 
jiutifieation  for  a  decree  of  specific 
performance  against  the  vendor.  Cha»- 
ttun  V.  Smith,  30  Ga.  96;  Gordon  b. 
Spelman,  145  Oa.  682,  89  S.  E.  749, 
Ann.  Caa.  1918  A.  852;  Warren. i>. 
WaiTcn,  105  lU.  568;  Aldrich  v.  Al- 
drioh,  287  lU.  213,  122  N.  £.  472; 
Chehak  v.  Battles,  133  la.  107,  110 
N.  W.  330,  8  L.  R.  A.  (N.  8.)  1130, 
12  Ann.  Caa.  140;  Taylor  p.  Holyfield, 
(Kans.  1919)  180  Pac.  208;  Taft  v. 
Taft,  73  Mich.  602,  41  N.  W.  481; 
Uoyd  B.  Hollenback,  98  Mich.  203, 
57  N.  W.  110  [(!f.  Grindling  ».  Rehyl, 
149  Mich.  641,  113  N.  W.  290,  15 
L.  R.  A.  (N.  S.)  466];  HaU  t..  Harria, 
145  Mo.  614,  47  8.  W.  606;  Fucha  e. 
Puchs,  48  Mo.  App.  18;  Sohutt  o. 
Missionary  8ociety,  41  N.  J.  £q.  116, 
3  Atl.  398;  Pflugar  tr.  PulU,  43  N.  J. 
Eq.  440,  11  Atl.  123;  Vredand  v.  Vt«e- 
land,  63  N.  J.  Eq.  387,  32  AU.  3;  Brin- 


ton  v.  Van  Cott,  8  Utah,  480,  33  Pac. 
218. 

"Clei^  V.  Wri^t,  1  Atkins.  12 
(giving  instruetionB  for  drawing  etn- 
veyancee);  PhiHipa  v.  Edwards,  33 
Beav.  440  ({weparation  of  deed); 
Ifibert  p.  Baghunrt,  47  N.  J.  Eq.  XI, 
206,  20  AU.  252.  In  Gould  t.  Mans- 
field, 103  Ma».  40%  4  Am.  Rep.  S73, 
and  /n  fw  Edwall's  Estate,  75  Wash. 
301,  134  Pac.  1041,  the  wmultaneous 
execution  of  mutual  wills  under  agree- 
ment that  they  should  be  iirevocabte, 
was  hdd  insufiicient  to  mukr  the 
agreement  enforceable.  See  also  Grind- 
ling  B.  Rehyl,  149  Mich.  641, 113  N.  W. 
290,  15  L.  R.  A.  (N.  S.)  466.  So  in 
Wdoh  V.  Biggfor,  24  Ida.  169,  133  Pac 
381,  an  oral  contract  for  the  exchange 
of  land  was  held  not  validated  by  one 
of  the  parties  paying  a  mortgage  on 
his  own  i»^)perty  and  obtainii^  aa 
abstract  of  title  in  order  to  put  him* 
sdf  in  position  to  perform. 

•»  WooUey  b.  Stewart,  222  N.  Y.  347, 
118  N.  E.  847,  848.  See  also  Bin  *. 
Hygate,  [1918]  2  K.  B.  316;  Kane  a. 
Hudson,  273  Dl.  360,  112  N.  E.  683; 
Sarkisian  tr.  Tede,  201  Man.  596,  608, 
88  N.  E.  333.  Therdore  a  oonveyanee 
of  a  piece  of  land  in  eonBid««tion  <tf  a 
CB^  payment  and  a  conveyance  of 
two  lots,  was  thought  not  to  justify  the 
Miforcement  cA  an  oral  agreement, 
which  formed  part  of  the  contract,  to 
buy  back  the  two  lots.  McE>roy  a. 
Brooks  (N.  J.  Eq.},  103  Atl.  403. 

"  Coles  B.  PUkington,  L.  R.  19  Eq. 
174   (see  also   Biss  ir.   Hygste,   |I91^ 


said,  that  acta  of  part  performance  are  ineffectual  unless  made 
in  pursuance  of  the  contract  and  referable  to  it,  the  continuance 
of  a  possession  which  existed  prior  to  the  agreement  is  insuffi- 
cient.'*   In  a  minority  of  the  jurisdictions  of  the  United  States, 


2  K.  fi.  31S,  and  ^.  Ruiwden  e.  Dyson, 
L.  R.  1  H.  L.  129,  170);  Ndsoa  e. 
Shelby  Co.,  9e  Ala.  515,  522,  11  So. 
095,  3S  Am.  8t.  Rep.  116  (changed  by 
■tntuta  BO  as  to  require  oow,  payment 
of  at  least  tome  port  of  the  price 
as  well  as  tratufer  of  pOBseasion); 
Cooper  e.  Newton,  68  Ark.  150,  157, 
JS6  S.  W.  887  (see  also  Phillips  t>. 
Gnibbs,  112  Ark.  G62,  167  S.  W.  101, 
Mben  there  were  also  part  payment 
and  improvemente)  I  Calanchini  v- 
Branatetter,  84  Cal.  249,  253,  24  Pao. 
119  (eee  also  McGinn  a.  Willey,  24  Cal. 
App.  303, 141  Pac.  49,  where  there  were 
also  payment  and  improvements); 
Von  Trotha  v.  Bamberger,  15  Col.  1, 
24  Pac.  883;  Van  Epps  v.  Redfield,  09 
Conn.  104,  36  Atl.  1011  (see  also  Ver- 
Ktx  V.  CoQTard,  75  Conn.  1,  6,  52 
Atl.  256);  Pleasanton  o.  Rau^y,  3 
Del.  Ch.  124;  Alderman  ».  Chwter,  34 
Ga.  152;  Tibbs  v.  Barker,  1  Blackf. 
58;  Puterbau^  v.  Puterbaugh,  131 
Ind.  288,  30  N.  E.  519,  15  L.  R.  A. 
341  (see  also  Bastian  v.  Crawford,  180 
Ind.  697,  103  N.  E.  792);  Anderson  c. 
Simpeon,  21  Iowa,  399  {see  also  Halli- 
gan  V.  Fny,  161  la.  185,  141  N.  W. 
944,  49  L.  R.  A.  (N.  S.)  112);  Baldwin 
e.  Baldwin,  73  Kana.  39,  84  Ptc.  668, 
4  L.  R.  A.  (N.  S.)  967  (see  also  Taylor 
V.  Taylor,  79  Kans.  161,  99  Pac.  814; 
Green  v.  Jones,  76  Me.  563,  566;  Mot- 
ris  V.  Harris,  9  Gill,  19;  Brmnahan  v. 
Breanahan,  71  Minn.  1,  73  N.  W.  615; 
Emmel  tr.  Hayes,  102  Mo.  186,  14 
8.  W.  209,  11  L.  R.  A.  323,  22  Am.  St. 
Bep.  769;  Soutbmayd  v.  Southmayd, 
4  Mont.  100,  6  Pac.  318;  Brown  v. 
Drew,  67  N.  H.  669,  42  Atl.  177; 
'Wharton  v.  Stoutenburgh,  35  N.  J. 
Eq.  266;  Kdley  «.  Stanberry,  13  Ohio, 
408;  Smith  v.  Smith,  1  Rich.  Eq.  130; 
Parrill  s.  McKiuley,  9  Gratt.  1,  58 


Am.  Dec.  212;  Woods  v.  Sbeveoson,  43 
W.  Va.  149,  27  8.  E.  309;  Brown  v. 
Weotera  Md.  Ry.  Co.  (W.  Vs.),  99 
S.  E.  457;  CuUer  v.  Babcock,  81  Wis. 
196,  201,  51  N.  W.  420,  29  Am.  St. 
Rep.  SS2.  See  also  Read  Drug  Ac. 
Co.  V.  Naltaus,  129  Md.  67,  98  Atl. 
168;  Putnam  v.  Tinkler,  83  Mich.  628, 
47  N.  W.  887;  Atkinson  v.  Akin.  197 
Mich.  289,  163  N.  W.  1024;  Rosenbei^ 
gar  V.  Joata,  118  Mo.  559,  565, 24  S.  W. 
203;  Ross  V.  Alyea  (Mo.),  197  8.  W. 
268;  Stilling  v.  StiUiog,  67  N.  H.  684, 
42  Atl.  271;  Bowman  v.  WoUord,  80 
Va.  213;  Frede  v.  Pflugradt,  85  Wis. 
119,  65  N,  W.  159. 

"  Smith  V.  Turner,  cited  in  Seagood 
V.  Meale,  Preo.  in  Ch.  561;  Brennan 
V.  Bolton,  2  Dr.  A  War.  349;  Ducie  o. 
Ford,  138  U.  8.  687,  594,  34  L.  Ed. 
1091,  11  S.  Ct.  417;  Winslow  v.  Balti- 
more &o.  R.  Co.,  188  U,  S.  646,  23 
S.  Ct.  443,  47  L.  Ed.  635;  Harman  c 
Harman,  70  Fed.  894,  935,  17  C.  C.  A. 
479;  Danforth  v.  Uney,  28  Ala.  274; 
Andrew  if.  Baboock,  83  Conn.  109,  121, 
26  Atl.  715;  Koch  v.  Nat.  Ass'n,  137 
lU.  497,  27  N.  E.  530;  Johnston  v. 
Glancey,  4  Blackf.  94,  28  Am.  Dec. 
45;  Green  v.  Groves,  109  Ind.  519,  10 
N.  E.  401;  Swales  o.  Jackson,  126  Ind. 
282,  26  N.  E.  62;  King  v.  Hartley 
(Ind.  App.),  123  N.  £.  72S;  Recknaf^e 
V.  SchmalU,  72  la.  63,  33  N.  W.  365; 
Allen  V.  Bemis,  120  la.  172,  94  N.  W. 
660;  Hartahom  if.  Smart,  67  Kana. 
543,  73  Pac.  73;  Rosenthsl  i>.  Freebur- 
ger,  26  Md,  75;  Messmore  tt.  Cun- 
niogham,  78  Mich.  623,  44  N.  W.  146; 
Emmel  v.  Hayea,  102  Mo.  186,  14 
S.  W.  209,  11  L.  R.  A.  323,  22  Am.  St. 
769;  Starks  o.  Garver  Lumber  Mfg. 
Co.,  182  Mo.  App,  241, 167  S.  W.  1198; 
Peters  v.  Dickinaon,  67  N.  H.  389,  32 
Atl.  164;  Cooley  if.  Lobdell,  153  N.  Y. 
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however,  a  stricter  rule  prevails  than  that  hitherto  stated.  In 
some  of  these  States  payment  of  all  or  part  of  the  conaderation 
or  improvements  on  the  property  mxist  be  made  as  well  as 
possession  taken  in  order  to  justify  specific  performance."  In 
Massachusetts  the  doctrine  of  part  p^onnance  is  limited  per- 
haps as  strictly  as  in  any  jurisdiction  where  the  doctrine  is 
recognized  at  all.  To  justify  specific  performance  it  is  there 
held  that  not  only  must  the  premises  have  been  occupied,  but 
that  improvements  "have  been  induced  by  the  contract  and 
in  reUance  upon  its  perfonnance,  and  such  that  adequate  com- 
pensation could  not  be  made  for  them  by  the  defeudaat  except 
by  the  conveyance  of  the  premises."  "    A  rule  similar  to  that 


S06,  47  N.  E.  7S3;  Railroad  Co.  i>. 
West,  57  Ohio  St.  161,  168,  49  N.  E. 
344;  Roberts  v.  Templeton,  48  Oreg. 
66, 3  L.  R.  A.  (N.  8.)  790,  80  Pm.  48J ; 
Le  Vee  0.  Le  Vee,  (Oreg.  1019),  181 
Fac.  361;  Ackerman  ir.  Fisher,  67  Pa. 
457;  Poog  v.  Sandifer,  5  Rich.  Eq.  170; 
AnthoDy  B.  Leftwich's  RepreeentatlTW, 
3  Rand.  238.  Cf,  Ebbou  v.  Roe,  185 
Ala.  71,  64  So.  65;  Segera  r.  Williams, 
147  Gft.  219,  93  S.  E.  216;  Morrison 
o.  Herriclc,  130  Bl.  631,  22  N.  E.  637. 
But  in  Bin  v.  Hygatc,  [1918]  2  K.  B. 
316,  where  a  tmunt  under  an  oral 
leaae  went  into  poewerion  More  the 
time  fixed  for  the  huginning  oL  the 
agreed  t«Tm,  his  oontinuance  in  poaeea- 
non  aft^  that  time  was  held  to  justify 
qiecific  enforcement  of  the  agreanent. 
PoBsession  which  has  already  been 
abandoned  has  alao  been  thought  in- 
adequate. White  t>.  Watkins,  23  Mo. 
t23.  428.  In  PuroeU  v.  Minor,  4  Wall. 
613,  518,  IS  L.  Ed.  435,  Qriw,  J., 
eaid  that  the  requirement  of  delivery 
of  posaeesion  "will  not  be  satisfied 
by  proof  of  a  scrambling  and  litigious 
posseesion."  These  words  were  quoted 
with  approval  in  Ducie  v.  Ford,  138 
U.  S.  687,  694,  34  L.  Ed.  1091,  11  S. 
Ct.  417. 

X  Nelson  v.  Shelby  County,  96  Ala. 
SIS,  II  So.  696,  38  Am.  St.  Rep.  116 
(statutory);  Storthi  v.  Watts,  126  Ark. 


393, 188  S.  W.  1166;  Qoritam  ».  Dodg^ 
122  lU.  528.  14  N.  E.  44;  Wri^t  •. 
Raftree,  181  III.  464, 473,  64  N.  E.  998; 
Koenig  u.  Dohm,  209  lU.  468,  479,  70 
N.  E.  1061;  CorUy  v.  Corbly,  280  IIL 
278,  117  N.  E.  393;  Weir  p.  Weir,  287 
HI.  495,  122  N.  E.  868  Iqf.  Aldrich  tr. 
Akrich,  287  lU.  213,  122  N.  E.  472); 
Kinyon  v.  Young,  44  Mieh.  339,  6 
N.  W.  835;  Atbinaon  e.  Akin,  197  t/HA. 
289, 163  N.  W.  1024;  Chapel  p.  Chapd, 
132  Minn.  86,  165  N.  W.  1064  (ate 
alao  Undell  v.  Lindell,  135  Minn.  368, 
leO  N.  W.  1031);  Sanberg  p.  Clausen, 
134  Minn.  321,  169  N.  W.  752;  Haines 
V.  Spanogle,  17  Neb.  637,  24  N.  W.  211; 
Uppv.  Hunt,  25 Neb.  91, 41  N.  W.  143; 
MiUer  i>.  Ball,  64  N.  Y.  286;  Duockd 
t.  Dunokel,  141  N.  Y.  427,  36  N.  E. 
406;  Gibbe  v.  Horton  Co.,  61  N.  Y. 
App.  TUv.  621.  71  N.  Y.  S.  193;  Wai- 
laoe  p.  Scoggins,  17  Ore«.  476,  21  Fac 
558,  17  Am.  St.  Rep.  749;  Peckham  p. 
Barka-,  8  R.  I.  17;  Griffiti  p.  Abbott, 
66  Vt.  366;  Hobnes  p.  Caden,  57  VL 
111;  Gove  p.  Gove's  Adm.,  88  Vt.  115, 
92  AtL  10.  See  also  Adams  r.  White, 
40  Oklo.  535,  139  Pac.  614;  Bendon  p. 
Parfit,  74  Wash.  646,  134  Pac.  186. 
■•  Bums  c.  Daggett,  141  Mass.  368, 
6  N.  E.  727,  following  Glass  p.  Hulbert, 
102  Mass.  24,  3  Am,  Rep.  418;  Potter 
V.  Jaoobo,  111  Mass.  32.  See  abo  to 
the  same  effect— Low  p.  Low,  173  Mass. 
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adopted  in  MaasachusettB  is  found  in  the  decisioi 
other  States,  and  of  the  Supreme  Court  of  the  Unitt 
Almost  always  it  is  the  buyer  who  seeks  to  enforce 
an  oral  contract  on  grounds  of  part  performance,  bt 
settled  that  ths  seller  also  may  enforce  the  buyer's 
if  the  circumstances  are  such  that  the  buyer  co 
tun  a  suit  had  the  s^er  made  default."*    Tho 
of  part  performance  by  the  seller  will  be  rare  where 
heeo  no  transfer  of  possession,  such  a  situation  seem 
It  has  been  said  in  England — "If  I  agree  with  A 
without  writing,  that  I  will  build  a  house  on  my 
ihea  will  sell  it  to  him  at  a  stipulated  price,  and  in  ; 
of  that  agreement  I  build  a  house,  this  may  afford  n 
for  compelling  A  to  complete  the  purchase,"  "  and  th 
later  case  it  was  questioned  wheth^  this  statemoit 
accurate  without  further  facts,  it  was  held  that  ^ 
seller  had  built  a  house  for  the  buyer  and  the  latt 
the  progress  of  the  building  visited  the  ^te  and  : 
material  alterations  and  improvements,  which  wer 
out  by  the  seller,  specific   performance  would    be 
against  the  buyer.*'    In  a  few  States  the  doctrine  ' 
performance  validates  an  oral  contract  is   wholly 


680,  M  N.  E.  257;  Perldiu  v.  Ferkins, 
181  Maas.  401,  63  N.  E.  926;  Trarder 
Shoe  Co.  V.  Kooh,  216  Mas.  412,  103 
N.  £.  931. 

x  Puroell  p.  Miner,  4  Wall.  613,  18 
L.  Ed.  4S6  ((^.  Townsead  v.  Vsnder- 
werker,  IflO  U.  S.  171,  183,  40  L.  Ed. 
383,  16  S.  Ct.  288);  Sample  v.  Hor- 
lacher,  177  I^.  247,  35  Atl.  61S;  Derr 
s.  AckerraaD,  1S2  Pa.  591,  38  Atl.  475; 
Monia  c.  Gaines,  82  Tex.  255,  17  S.  W. 
538;  Weatherford,  etc.,  Ry.  Co.  p. 
Wood,  88  Te».  191,  194,  30  S.  W.  869, 
28  L.  R.  A.  526.  In  Seais  i>.  Reddick, 
2U  Fed.  866, 128  C.  C.  A.  234  (Kana.), 
the  court  aaid  (citing  Kanaaa  deciaions) 
that  irreparable  injury  was  the  teat, 
not  poneaaion  or  improvements. 

oPyke  ff.  WiUiama,  2  Vera.  466; 
Dude  V.  Ford,  138  U.  S.  687,  594,  34 
L.  Ed.  1091,  11  8.  a.  417;  Uodgea  ■>. 


Kowing,  68  Conn.  12,  18 
L.  E.  A.  87;  Andrew  o.  E 
Conn.  109,  26  Atl.  715;  Wii 
98  Kana.  554,  158  Pac  851 
V.  SbHitenbuTtch,  36  N.  J 
Harris  B.  Knickerbacker,  6  '  ' 
Peed  V.  Reed,  12  Pa.  117;    ' 
Puget  MiU  Co.,  28  Wash.  5 
867;  Steenrod'a  Adm.  v.  W. 
Co.,  27  W.  Va.  I. 

"  Caton  t>.  Caton,  L.  R. 
and  this  passage  was  referre 
out  oomment  by  Kay,  J.,  in 
V.  Cooke,  36  Ch.  D.  081. 

"  Dickinaon  v.  Barron,  {II 
330,  Kekewioh,  J. 

••Quirlc  v.  Bank  of  Comi 
Fed.  682,  687,  167  C.  C.  A. 
neaaee  law);  Uaher  r.  nood,  S 
Bullitt  V.  Eastern  Kentucky 
93  Ky.  324,  36  S.  W.  16; 


TOD  WILUSTON   ON   CONTRACTS  $  495 

The  doctrine  is  excluiuvely  enforced,  by  courts  of  equity 
powers.* 

§  19S.  A£Teemaits  not  to  be  peifonned  wltliin  a  year. 

It  is  well  settled  that  the  oral  agreementa  invalidated  by 
the  statute  because  not  to  be  performed  within  a  year  include 
those  only  which  cannot  be  performed  within  that  period.  A 
promise  which  ia  not  likely  to  be  perfonned  within  a  year,  and 
which  in  fact  is  not  performed  within  a  year  is  not  witiiin  the 
statute  if  at  the  time  the  contract  is  made  there  is  a  possibility 
in  law  and  in  fact  that  full  performance  such  as  the  parties 
intended  may  be  completed  before  the  expiration  of  a  year.^*^ 

Chicago  Co.  v.  Davia  Co.,  142  Dl. 
171,  31  N.  E.  438;  Lmritt  v.  Stem, 
159  lU.  528,  42  N.  E.  860;  fiarieknun 
t>.  KuykendaU,  6  Bkckf.  21,  24;  N(x^ 
ton  V.  Preston,  15  Me.  14,  32  Am.  Dec 
128;  Kidder  t>.  Hunt,  1  Pick.  328,  11 
Am.  Dec.  183;  Adains  n.  Townsmd. 
1  Met.  483;  Bartlett  p.  Butlett,  103 
Mich.  293,  61  N.  W.  500;  Nally  ■. 
Reading,  107  Mo.  360,  17  S.  W.  978; 
Lane  v.  Shackfoid,  5  N.  H.  130,  132; 
Smith  D.  PhilUps,  69  N.  H.  470,  43 
Atl.  183;  White  «.  Poole,  74  N.  EL  71, 
05  AU.  255;  RuaeeU  v.  Brig^  165  N.  Y. 
SOB,  59  N.  E.  303,  53  L.  R.  A.  556; 
Davis  V.  Moore,  9  Rich.  215;  Brown  ». 
Pollard,  89  Va.  606,  701,  17  S.  £.  6; 
Kimmins  o.  CHdham,  27  W.  Va.  258. 
But  Boe  eonbv — Follmer  v.  Dale,  9 
Pa.  S3. 

*'  Smith  c.  Hade,  2  C.  B.  (N.  8.)  67; 
Ridley  V.  Ridley,  34  Beav.  478;  Mc- 
Gregor c.  McGregor,  21  Q.  B.  D.  424 
(ovKTuling  Davey  c.  Shannon,  4 
Exch.  D.  81);  Lavalette  x.  Riches,  24 
T.  L.  R.  336;  Neater,  p.  Kamond 
Match  Co.,  143  Esd.  72,  74  C.  C.  A. 
266;  American  Mne  Art  Co.  v.  SimtKi, 
140  Fed.  529,  72  C.  C.  A.  45;  QwA 

B.  Bank  of  Commerce,  244  Fed.  682, 167 

C.  C.  A.  130;  Hefiin  c  Milton,  6B  Ala. 
354;  Sweet  r.  Deaha  Lumber  Co.,  56 
Ark.  629,  20  B.  W.  514;  Qnham  «. 
Joneeboro,  etc.,  R.  Co.,  Ill  Aik.  GOB, 


Humble,  154  Ky.  708,  159  S.  W.  654; 
NUw  0.  Davis,  60  MiiH.  760,  752; 
Washington  ».  Soria,  73  Mi».  665,  19 
So.  485,  55  Am.  St.  Rep.  655;  Barnee 
».  Brown,  71  N.  C.  507;  White  o.  Holly, 
91  N.  C.  67;  Ridley  v.  McNairy,  2 
Humph.  174;  Ooodloe  v.  Ooodloe,  116 
l^nn.  252,  92  a  W.  707,  6  L.  R.  A. 
(N.  8.)  703. 

•  In  O'Herlihy  >.  Hedges,  1  Soh.  A 
Ld.  123,  130,  Lord  Redeadale  «ud: 
"But  thj«  IB  a  contract  on  which  no 
action  at  law  could  be  maintained, 
notwithstanding  what  Mr.  Justice 
BuUn  says  in  one  or  two  cases  {Brodie 
V.  St.  Paul,  1  Yes.  Jr.  320,  333],  that 
part  performance  takes  a  case  out  of 
the  statute,  at  law  as  well  as  in  equity. 
That  opinion  will  be  found  wrong;  and 
I  recoUoct  Mr.  Justice  Buller,  upon 
being  premed  with  the  conaequenoea 
of  that  opinion  in  case  of  a  demurrer 
to  evidence,  being  obliged  to  abandon 
the  position.  The  ground  on  which  a 
oouTt  of  equity  go«8  in  caaee  of  part 
performance  is  that  sort  of  fraud  which 
IB  cognizable  in  equity  only."  To  the 
same  effect,  see  Cooth  v.  Jackson,  6 
Yes.  12,  39;  Quirk  v.  Bask  of  Com- 
merce, 242  Fed.  682,  687,  157  C.  C.  A. 
130;  Hemy  «.  Welb,  48  Ark.  485,  3 
S.  W.  637;  Eaton  o.  Whit^cv,  18  Conn. 
222,  44  Am.  Deo.  686;  Dougherty  v. 
Catlett,  129  ni.  431,  21  N.  E.  932; 


Simmons,  9 
146  N.  W.  951;  Gault  i 
M.  H.  1S3;  Burgenv  t>. 
H.  J.  L.  286,  62  Atl.  » 
Bftlch  CN.  J.  L.),  105  Ai 
p.  Voigt,  134  N.  Y,  69,  3 
30  Am.  St.  Rep.  622;  Jot 
41  Ohio  St.  146;  Nooama. 
73  Ohio  St.  163,  76  N.  E. 
A.  (N.  8.)  980,  112  Am.  £ 
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Therd'ore,  a  contract  of  insurance  for  a  tenn  of  yea 
unthin  a  year,  is  not  within  the  statute,  unce  by  the  ti 
contract  a  contingency  or  contii^encies  may  occur 

164  S.  W.  729;  Buckley  v.  Continental 
Gin  Co.,  113  Ark.  16,  166  8.  W.  744; 
Bomier  v.  Kimball-Lacy  Lumber  Co., 
114  Ark.  42,  169  S.  W.  242;  Bank  of 
Oriand  e.  MnueU,  133  Cat.  475,  66 
'Pm.  976;  Woodall  v.  DaTis-CresBwdl 
Mfg.  Co.,  9  Col.  App.  198,  48  Pao.  670; 
Clark  V.  Pendleton,  20  Conn.  496; 
SarlM  V.  Sbarlow,  5  Dak.  100, 37  N.  W. 
748;  Devaliuger  v.  Maswdl,  4  Pome- 
vill,  185,  64  AU.  684;  Young  Mea'B 
CbtisHtm  Assoc,  e.  Eetili,  140  Ga.  291, 
78  8.  E.  1075,  48  L.  R.  A.  (N.  8.)  783, 
Aan,  Caa.  1914  D.  136;  White  v.  Mmtr 
land,  71  lU.  250,  22  Am.  Rep.  100; 
Mutual  Life  Ins.  Co.  v.  Rttsher,  196 
Ql.'App.  27;  Straughan  v.  Indianapolig, 
etc.,  R.  Co.,  38  Ind.  185;  Durham  v. 
Hiatt,  127  Ind.  514,  26  N.  £.  401; 
Sutphen  o.  Sutphen,  30  Kans.  510,  2 
Pac.  100;  Aiken  v.  Nogle,  47  Kans.  96, 
27  I^.  825;  Louisville,  etc.,  R.  Co.  v. 
Offut,  99  Ky.  427,  36  S.  W.  181,  59 
Am.  St.  Rep.  467;  Story  b.  Story,  22 
Ky.  L.  Rep.  1731,  1869,  61  8.  W.  279, 
62  S.  W.  866;  WhiUey  v.  Whitl^s 
Adm.,  26  Ky.  L.  Rep.  134,  80  S.  W. 
825;  Owenaboro  Tool  Co.  v.  Moora, 
154  Ky.  431,  157  8.  W.  1121;  Walker 
v.  Metropolitan  Ins.  Co.,  56  Me.  371; 
Neol  V.  Parker,  98  Md.  254,  57  AtL 
213;  CampbeU  t>.  Burnett,  120  Md.  214, 
87  AU.  894;  Caraig  o-farr,  167  Mhob. 
644,  46  N.  E.  117,  35  L.  R.  A.  512,  67 
Am.  St.  Rep.  488;  Scribner  v.  FUgg 
Mfg.  Co.,  175  Man.  636,  66  N.  E. 
603;  Collins  c.  Snow,  218  Mass.  542, 
106  N.  E.  148;  ElweU  v.  State  Mut.  L. 
Aamir.  Co.,  230  Mass.  248,  119  N.  E. 
794;  Smalley  v.  Mitchell,  110  Mich. 
650, 68  N.  W.  978;  Wiebder  v.  Milwau- 
kee Ins.  Co.,  30  Minn.  464,  16  N.  W. 
363;  Stitt  v.  Rat  Portage  Co.,  98  Minn. 
62,  107  N.  W.  824;  Green  d.  Whaley, 
271  Mo.  636,  197  8.  W.  355;  Boggs  v. 
Fadfic  Laundry  Co.,  86  Mo.  App.  616; 


R.  I.  482;  Grooe  v.  Wait 
(T«c-  Civ.  App.),  166  S.  W 
V.  StaUii^  (Tex.  Civ.  App. 
140;  SeddoQ  i>.  Rosenboi:    , 
928,  9  8.  E.  326,  3  L.  R.  A.    '. 
leyp.  Zenn.74W.  Va.43,  8    : 
McClanahan  v.  Otto  Mam 
74  W.  Va.  543,  82  8.  E.  1    I 
Bowyer  Smokdess  Coal  Co    I 
99  8.  E.  213.    See  alao  Of    I 
Bection  passim.     The  lead    i 
Warner  p.  Tessa,  etc.,  R.  Co 
418, 17  8.  Ct.  147,  41  L.  Ed.    ! 
the  defendant  oiaUy  pronus< 
tain  a  switch  for  the  {dainti 
SB  he  needed  it."     Hie  a 
maintained  (or  thirtera  year 
abolished.    The  railwsy  oot  : 
held    liable.      Sfmewbat    i  i 
their  facts  ue  Graham  v.  . 
etc.,  R.  Co.,  Ill  Aik.  698, 
729;  Frankfort,  etc.,  R.  Co.  i 
153  Ky.  534,  156  8.  W.  lOS 
p.  South  Haven,  eto.,  Co.,  ! 
60,  100  N.  W.  1009.    A  fen 
hold  that  a  contract  which  1 1 
do  not  expect  to  be  perform 
a  year  u  within  the  etatuh 
leas  of  other  poeaibititiea. 
Middleton,  1  Desauas.  116; 
McMichael,  12  Rich.  L.  176  {» 
burg  Cotton  Oil  Co.  v.  Jones 
148,  80  S.  E.  86).    See  also- 
t>.  Mosher,  97  Mich.  564,  56  N 
In  Warren  Chemical  ft   Mf^ 
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yearwhich  win  require  the  f\ill  payment  of  the  policy.**  Nor  is 
an  oral  promise  performable  on  the  marriage  of  tCe  promisee 
unenfco'eeable,*'  nor  a  promise  of  perfonnance  or  forbearance 
diiring  the  life  of  a  specified  person/*  nor  a  promise  paformable 


Holbrook,  118  N.  Y.  586,  593,  23  N.  E. 
908,  19  Am.  St.  R^.  788,  the  oourt 
wd:  "While  it  is  true,  as  inaiBted  by 
the  appellant,  that  it  was  not  provided 
by  the  terma  of  the  oontract  that  it 
ihould  be  performed  within  one  yur 
from  its  maVing,  neiths  was  it  pro- 
vided that  it  should  not  be  performed 
within  such  period.  Nothing  what- 
ever was  uid  M  to  time.  Now  the 
statute  does  not  include  an  agreement 
which  ia  not  likely  to  be  performed, 
nor  yet  one  which  ia  dmply  not  ex- 
pected to  be  pwfcmned  within  the 
apace  of  a  year.  Neither  does  it  in- 
clude as  agreement  which,  fairly  and 
reaaonaUy  interpreted,  admits  of  a 
valid  execution  within  that  time,  al- 
though it  may  not  be  probable  that  it 
wiU  be.  (Kent  e.  Kent,  62  N.  Y.  660, 
20  Am.  Rep.  502.)" 

"  Springfidd  Idb,  Co.  v.  De  Jamett, 
in  Ala.  248,  Id  So.  095  (fire);  Mat- 
tin^y  0.  8pring6eld  Ina.  Co.,  120  Ky. 
768,  83  S.  W.  677  (fire);  S&nford  v. 
Orient  Ina.  Co.,  174  Man.  416,  64 
N.  E.  883  (fire);  Wiebelo'  ir.  Mil- 
waukee Ina.  Co.,  30  Minn.  464,  16 
N.  W.  363  (fire);  TVusteea  v.  Brooklyn 
Kre  Ina.  Co.,  19  N.  Y.  306,  28  N.  Y. 
153  (fire);  Intwnational  Ferry  Co.  v. 
American  Fidelity  Co.,  207  N.  Y.  350, 
101  N.E.  160  (marine  liability).  But  a 
contract  for  fdadng  inBUrance  on  ve»- 
ada  during  two  yeare  is  within  the 
statute.  Johnaon  v.  Harper  Transp. 
Co.,  244  Fed.  936,  157  C.  C.  A.  286. 
Cf.  Stru«waki  v.  Ftamen'  F.  Ina. 
Co.,  179  N.  Y.  App.  D.  318,  166  N. 
Y.  S.  362. 

**FetCT  «.  Compton,  Skinner,  353. 
See  obo  Bu^es  ».  Fnun,  41  W.  Va. 
446,  23  8.  E.  604. 

"Rjdley  v.  Ridley,  34  Beav.  478 
(to  leave  property  by  will);  McGre- 


gor tr.  MeGtegM,  21  Q.  B.  D.  424  (to 
pay  a  separate  wife  a  weekly  aDow- 
anoe  for  maintmanoe.  Ihia  eaae  ex- 
preaaly  ov<nrulea  Davey  ( 
4  Ex.  D.  81,  and  anMnotly  by  ii 
cation,  E3ey  v.  Poeilive  C 
etc.,  Co.,  1  Exch.  D.  20,  8 
e.  Coldwdl,  05  Ark.  387,  129  &  W. 
816;  Oagood  u.  Skinner,  111  UL  App. 
606  (not  to  compete);  Hill  e>.  Jamieaw, 
16  Ind.  126,  79  Am.  Deo.  414  (not  to 
compete);  Bell  v.  Hewitt's  Ex.,  34 
Ind.  280  (to  leave  property  by  wiD); 
Harper  t>.  Harper,  57  Ind.  547  (to  aap- 
port  for  life);  Wdc  t>.  Khodiua,  87  Ind. 
1,  44  Am.  Rep.  747  (not  to  ocMnpetr); 
Cox  ■>.  Baltimore,  etc.,  R.  Co.,  180  luL 
495,  103  N.  E.  337,  SO  L.  R.  A.  (N.  S.) 
463  (to  serve  for  employee's  life  or  at 
long  as  he  proved  competent  and 
worthy);  Wolverton  t.  Bruoe,  6  Ind. 
Ter.  135,  89  S.  W.  1018  (not  to  com- 
pete with  promiaee);  Atchiarai,  etc, 
R.  Co.  P.  En^iah,  38  Kans.  110,  16 
Fac.  82  (to  give  railroad  pass  annuaHy 
for  life);  Pieraon  n.  Tfingm^fi  MiUiug 
Co.,  91  Kana.  775,  139  Pae.  394,  93 
Kana.  468,  140  Pac.  1033  (to  aemfw 
emidoyee'a  life);  Howard's  Adm.  «. 
Burgen,  4  Dana,  137  (to  board  for 
Ufe);  BuU  v.  MeCrea,  8  B.  Mon.  422 
(to  support  for  life);  M^ee  o.  Mylea,  6 
Buah,  237  (to  leave  property  by  win); 
StowMB  B.  HoUis,  83  Ky.  544  (to  sup- 
port for  life) ;  Dickey  v.  Dickinson,  105 
Ky.  748,  49  S.  W.  761  (not  to  oofnpeta 
with  [womiaoe);  Thomas  t>.  F^eee,  21 
Ky.  L.  Rep.  206,  61  S.  W.  150  (to 
save  for  emidoyer'a  life  in  consideTS- 
tdon  of  promise  to  will  property);  Mo- 
Daniel  V.  Hutcherson,  136  Ky.  412, 124 
S.  W.  384  (to  furnish  a  houae  for  pnm- 
isor'a  life  and  leave  (iffopetty  by  wiU); 
Waggenere.  Howaby,  1641^.  113, 176 
S.  W.  4  (to  pay  SIO  a  month  for  life): 
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on  the  death  of  a  specified  peraon/'  since  death 
within  the  year.  Nor  is  a  promise  obnoxious  to  1 
vriiich  is  performable  at  or  until  the  happening  of  ax 
contingency  which  may  or  may  not  occur  within  a 

Hutohinaon  o.  HutdunaoD.  46  Me.  Ifi4  88  Va.  323,  10  8.  £.  6,  5 
(to  pay  money  during  the  life  of  an- 
other); Lyon  V.  King,  It  Mete.  (Moss.) 
411,  4S  Am.  Dec.  219  (not  to  cKMupete 
with  promiaee);  Worthy  v.  Jones,  11 
Gray,  168,  71  Am.  Dec.  696  (not  to 
oompete);  Lyman  v.  Lyman,  133  Mass. 
414  (to  support  tot  life);  Wellington 
V.  Apthorp,  145  Mass.  69,  13  N.  E. 
10  (to  leave  property  by  will);  Camig 
V.  Can-,  167  Maes.  544,  46  N.  G.  117, 35 
L.  R.  A.  612  (permanent  employment) ; 
Lavoie  v.  Dube,  229  Mus.  87,  118 


N.  E.  179  (to  support  for  life);  Carr 
v.  MoGarty,  70  Mich.  258,  38  N.  W. 
241  (to  support  for  hfe);  Smalley  «. 
MitcheU,  110  Mich.  660,  68  N.  W.  978 
(to  serve  for  employw'B  life);  Bog^  v. 
Pacific  Laundry  Co.,  86  Mo.  K'pp.  616 
(to  serve  for  employee's  life);  McCor- 
mick  tr.  Drummett,  9  Neb.  384, 3  N.  W. 
729  (to  support  for  life  in  conaidaation 
of  the  use  of  promisee's  land  for  life); 
Blauding  v.  Sargent,  33  N.  H.  239,  66 
Am.  Dec.  720  (not  to  compete);  Up- 
dike e.  Ten  Broeck,  32  N.  J.  L.  105 
(to  serre  for  employer's  life);  £Sser- 
man  r.  Schneider,  00  N*.  J.  L.  291,  37 
Atl.  623  (to  support  for  life);  Kent  v. 
Kent,  62  N,  Y.  660,  20  Am.  Bep.  502 
(to  serve  for  empXayvx'n  life);  Dreaaer 
p.  Dreaeer,  36  Barb.  573  (to  support 
for  life) ;  Thorp  e.  Stewwt,  44  Hun,  232 
(to  support  for  life);  Richardson  v. 
Pieroe,  7  R.  I.  330  (not  to  compete); 
Zonturjian  v.  Boomaiian,  25  R.  I. 
151,  154,  55  Atl.  199  (not  to  compete 
with  [vomisee);  East  line  Co.  e.  Scott, 
72  Tei.  70,  10  8.  W.  99,  13  Am.  St. 
Rep.  753  (to  serve  for  empbyee's 
life);  "npton  e.  Tipton,  5S  Tex.  Civ. 
Am>.  192,  118  8.  W.  842  (to  ^ve  ehare 
of  cK^M  for  iNomieee'a  life) ;  Blanchard 
tr.  Weeka,  34  Vt.  589  (not  to  oompeto 
witli  pTmnisee);  TlionutB  v.  Annstnaig, 


(to  aerve  for  life  i: 
promise  to  leave  propa 
Hwtb  ■>.  Heath,  31  Wis. 
port  a  third  person  for  I 
V.  Speaoa,  23  Manitoba, 
port  a  third  person  for  li 
contra,  Vose  v.  Strong,  H 
(to  manage  a  businen 
owner's  life) ;  affd.  on  othi 
144  ni.  108,  33  N.  E.  189 
t>.  Pacific  Expveas  Co.,  93  K 
190  (to  make  monthly  pe 
ing  promisee's  life);  Def 
nwseeCoal  Co.,  12  Heisk. 
performable  within  a  yeai 
and  her  children  all  diet 
period).  It  should  be  ol 
reference  to  such  of  the 
aions  as  rdate  to  contrai 
property  by  will,  that  a  coi 
viae  real  estate  falls  wil. 
clause  of  the  statute  (see  si 
and  in  some  States  any 
make  a  will  is  required  by  .> 
in  writing. 

"  Frost  0.  Tarr,  53  Lm; 
die  V.  Backus,  38  la.  8! 
Reed,  80  Kans.  380,  101 
Mol^niel  v.  HutcherSMi,  ] 
124  8.  W.  384;  Sword  t- 
Mich.  247;  Jilaon  v.  Gilbi 
637,  7  Am.  Rep.  100. 

<*Anon.  Salk.  280  (on 
tion  of  a  voyage) ;  lAvalet 
24  T.  L.  Rep.  336  (on  tl 
pat«Qt) ;  Young  Men's  Chn 
V.  Estill,  140  Ga.  291,  78 
(as  BOOH  as  work  begins  on 
structure) ;  McConahey  s. 
la.  564,  48  N.  W.  983  (wh< 
iaor  regained  his  health); 
etc,  R.  Co.  V.  Oflut,  99  '. 
8.  W.  181,  59  Am.  St.  B 
long  aa  he  does  bithful 
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promise  of  pennanent  personal  perfonnance  is  in  legal  effect  a 
promise  of  performance  for  life,  and  therefore  not  within  the 
statute;  "  and  the  same  principle  has  been  appUed  to  promises 
in  tenns  of  unlimited  duration  made  by  or  to  a  corporation 
when  performance  of  the  promise  is  by  the  nature  thereof 
limited  to  the  life  of  the  corporation  or  the  continuance  of  its 
business.^  On  the  otiier  hand,  a  promise,  the  perfonnance 
of  which  is  to  continue  for  a  fixed  period,  exceeding  a  year  from 
the  making  of  the  contract,  or  is  not  to  end  until  the  eviration 
of  such  a  period,  must  be  in  writing.*    Thus  a  contract  to 


work);  Yellow  Poplar  Lutnbtf  Co.  p. 
Rule,  106  Ky.  458,  fiO  8.  W.  686  {» 
long  as  defendant  wm  engaged  in  a 
oertain  buaineee);  H.  J.  HcOratii  Co. 
*.  Marcbaot,  117  Md.  472,  83  AtL  912 
(to  serve  for  a  term  exceeding  (t  year 
provided  the  employer  continued  BO 
long  in  businen);  Sax  d.  Detroit,  etc., 
R.  Co.,  12Ji  Mioh.  252,  84  N.  W.  314 
(as  long  Eta  hia  services  are  satisfactory) ; 
I>ew  t>.  Billings-Drew  Co.,  132  Mich. 
66,  92  N.  W.  774  (until  a  leMtr  could 
obtain  another  tenant);  DeLand  t>. 
Hall,  134  Mich.  381,  96  N.  W.  449 
(promise  made  Kov.  14th  to  charter  a 
tug  until  the  end  of  the  ensuing  navi- 
gation aeaoon,  which  did  not  in  fact 
end  until  Deo.  Sth  of  the  following 
year);  Harrington  o.  Kansas  City, 
etc.,  R.  Co.,  60  Mo.  App.  223  (as  long 
as  he  shall  properly  do  his  work); 
CartM  White  Lead  Co.  v.  Kinlin,  47 
Neb.  409,  66  N.  W.  536  (as  long  as 
works  are  kept  running);  Greene  v. 
Harris,  9  R.  I.  401  (as  long  as  partiee 
are  mutually  satiafied);  Huggina  v. 
Carey  (Tex.  Civ.  App.),  149  S.  W.  390 
(as  soon  as  i^aintifF  oould  have  a  suit- 
able house  erected  and  wind  up  his 
buBinees).  See  also  McGregor  d.  Mo- 
Gre^r,  21  Q.  B.  D.  424;  Osment  o. 
McElrath,  68  Cal.  466,  9  Pao.  731,  5S 
Am.  Rep.  17;  Burden  p.  Lucaa,  19  Ky. 
1681,  44  8.  W.  86;  Camig  v.  Carr,  167 
Mass.  544,  46  N.  E.  117,  36  L.  R.  A. 
612,  67  Am.  St.  Rep.  488;  Drew  v. 
WiswaU,  183  Mass.  564,  67  N.  E.  666; 


Jackson  v.  Biggins,  70  N.  H.  637,  49 
All.  674. 

•Lyon  r.  IGng,  11  Met.  (Man) 
411,  45  Am.  Deo.  219;  Camig  v.  Cair, 
167  Ma».  644, 46  N.  E.  117,  35  L.  R.  A. 
612,  67  Am.  St.  Rep.  488;  Zanturjian 
v.  Boomarnan,  26  R  I.  161,  65  AtL 
199;  Blaneb&rd  v.  Weeks,  34  Vt.  589. 
And  where  a  ocmtract  of  unlimited 
duration  is  conatmed  as  a  ccmtraot 
from  year  to  year,  beginning  at  once, 
this  contract  also  is  not  within  the 
statute.  Smith  A.  Eggp  Mfg.  Co.  *. 
WdDster,  87  Conu.  74,  86  Atl.  763. 

*  Id  Talmadge  p.  Railroad  Company, 
13  Barb.  493,  an  agreement  by  the 
jidaintiff  to  fence  along  the  line  of  the 
defendant's  road  was  held  not  within 
the  statute,  and  the  case  is  auf^xstod 
by  Browne  (Stat.  fVauds,  {  273a),  on 
the  pound,  not  token  by  the  court, 
"that  the  duration  of  the  plaintiff's 
(xumise  was  obviously  limited  by  the 
duration  of  the  circumstanoea  of  the 
parties  leading  to  the  making  of  it." 
So  in  Richmond,  etc.,  R.  Co.  n.  Rich- 
mond, etc.,  R.  Co.,  96  Va.  670, 32  a  E. 
787,  the  court  upheld  an  oral  agreement 
between  two  railroads  to  share  the 


at  the  croBsiiig  of  their  tracks,  thou^ 
the  agreuneDt  was  in  tenns  ^i"'i"'it*^ 
as  to  time. 

*•  Mott  J.  Ward  Co.  ».  Godet,  230 
Fed.  979,  145  C.  C.  A.  173  (oontisot 
invi^Ting  pof onnanoe  of  lease  extend- 
ing man  than  a  year);  Mc»ri>  *.  Peek- 
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serve  for  a  period  extending  more  than  a  year  beyon 
of  making  the  agreement  is  unifonnly  held  within  tht 


hftm,  61  Conn.  128  (contract  of  part- 
nenhip  to  continue  man  than  a  year); 
Garber  o.  Goldatein,  92  Conn.  220,  102 
Atl.  605  (contract  oS  lease  for  more 
than  a  year) ;  RadoniBki  v.  £.  R.  Stege 
Brewery,  258  lU.  326,  101  N.  £.  673 
(f«onuBe  to  pay  60  da.  for  every  bar- 
rel of  beer  sold  by  a  saloon  during  a 
lease  of  three  years);  Lowman  v. 
Sheets,  134  Ind.  416,  24  N.  £.  361,  7 
L.  R.  A.  784  (contract  to  share  expenses 
of  keeping  mares  for  four  years);  Kel- 
ley  t>.  lliompson,  176  Maw.  427,  60 
N.  E.  713  (promise  to  api^  a  diaoount 
on  a  note  payable  in  two  years,  when 
the  note  was  settled);  Cot^verative 
Td.  Co.  V.  Katue,  140  Mich.  367,  103 
N.  W.  814, 112  Am.  St.  Rep.  414  (con- 
tract to  rent  a  tdephone  for  three 
yeais);  Milee  p.  Shrere,  179  Mich. 
671, 146  N.  W.  374  (a  parol  agreement 
by  a  leeeee  for  a  term  of  five  years  to 
pay  an  increased  rental};  Kellar  v. 
Mayer  Fertiliser  Co.,  163  Mo.  App. 
120,  132  S.  W.  314  (a  contract  to  buy 
and  sell  for  a  period  exceeding  a  year 
all  of  certain  goods  which  the  seller 
mi(^t  accumulate);  Reynolds  c.  First 
Nat  Bank,  62  Neb.  747,  S7  N.  W.  912 
(a  oontract  to  save  harmless  the  surety 
on  a  bond,  the  obligation  of  which  ex- 
tended beyond  a  year);  Qement  v. 
Rowe,  33  S.  Dak.  499,  146  N.  W.  700 
^omise  perf ormable  if  after  two  years 
a  ct^'poration  had  not  paid  dividends}; 
Crenahaw  v.  Bishop  (Tex.  Civ.  App.), 
143  S.  W.  284  (agreement  to  care  for 
and  breed  stock  for  three  years  on 
shares) ;  Spokane  Canal  Co.  v.  Coffman, 
01  Wash.  357, 112  Pao.  383  (agreement 
to  cultivat«  fruit  trees  for  five  years). 
It  is  immaterial  that  the  period  is  not 
stated  in  words,  if  plainly  indicated. 
^UB  a  contiact  to  deliver  all  the  lo^ 
on  a  piece,  oontaining  about  90,000,  at 
Ute  rate  of  200  a  day  is  witbio  the  stat- 


ute.    Edwards  v.   Farve 
864,  71  So.  12. 

H  Britain  D.Roeater,  11 
Smith  i>.  Gold  Coast  Eq^ 
1  K.  B.  538;  Oak  Leaf 
Cooper,  103  Ark.  79,  14e 
Ed^ir  &06.  Co.  p.  Schmeii 
33  C^.  App.  667,  166  Paa 
District  f.  Johnson,  26  Co 
143Pac.  264;Grantt'.  Ne 
Mfg.  Co.,  S6  Conn.  421, 
Kelly  V.  TerreU,  26  Ga.  1 
McCormick  Harvesting 
196  HI.  205,  63  N.  E.  7; 
llieobald,  86  Ky.  141,  6 
Tuttte  V.  Swett,  31  Me.  56 
Chadboume,  65  Me.  302 
Cabot  Mfg.  Co.,  71  Me.  . 
Rep.  343;  Wilhelm  v.  B 
Md.  140;  Hill  v.  Hooper,  ) 
EVeeman  r.  Foas,  145  M^ 
N.  E.  141,  1  Am.  St.  Rep. 
0.  Pahner  Mfg.  Co.,.  181  M 
N.  W.  390;  Wly  o.  Crooki 
Co.,  85  Minn.  257,  88  N.  V 
V.  Verstees  Shoe  Co.,  97  M 
70  S.  W.  1081;  Marks  i> 
Mo.  App.  657;  Kansas  Ci 
Conlee,  43  N^.  121,  61 
Emery  v.  Smith,  46  N.  £ 
Eboy  r.  Ludlum,  32  N. 
Marks  t>.  Cowdin,  226  N. 
N.  K  139;  Townsend  k.  : 
Hun,  617,  1  N.  Y.  8.  66i 
Caruso,  158  N.  Y.  S.  751 
V.  JenningH,  60  S.  C.  373,  3 
Milan  v.  Rio  Grande,  et«.,  ] 
Qv.  App.),  37  S.  W.  165; 
Southgate,  11  Vt.  428;  Le 
HiU,  87  Va.  497,  12  S.  E.  ; 
Savings  &c.  Co.  0.  Krumn 
20, 152Pac.  681;Chaseit.  I 
Wis.  75,  106  N.  W.  230, 
(N.  8.)  738,  110  Am.  St. 
See  also  HaTris  v.  Porter, 
Doyle  E.  Dixon,  97  Maas. : 
Dec  80. 
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And  an  oral  promise  of  permanent  pofomiance,  not  p^sonal 
in  character  and,  therefore,  not  tenmnable  by  the  death  of  the 
{mnnisor,  or  his  cessation  of  buBiness  is  equally  obnoxious.'^ 
An  oral  contract  which  is  capable  of  performance  within  a 
year  is  not  invalidated  by  the  fact  that  a  later  agreement  be- 
tween the  parties  made  in  furtherance  of  the  first  cannot  be 
performed  witiiin  that  time.'* 

§  i96.  Promises  to  support  for  a  term  of  years. 

Some  courts  have  too  hastily  supposed  that  such  decisions 
as  tlioBe  cited  in  the  preceding  section  afforded  support  for 
the  conclxision  that  a  promise  to  support  a  minor  until  he 
reaches  a  stated  age  more  than  one  year  distant  from  the  date 
of  the  agreement  is  not  within  tiie  statute."  But  courts  making 
these  decisions  have  failed  to  observe  the  distinction  between 
perfonning  a  contract  and  being  dischaiged  from  liability 
under  it.  It  is  true  that  if  the  minor  dies  within  a  year  the 
promisor  will  not  be  thereafter  liable,  but  he  will  not  have  per- 
formed his  agreement;  he  will  be  excused  from  perfonning  it. 
It  is  possible  under  any  contract  whatever,  that  some  super- 
vening circiunstance  may  excuse  the  promisor  from  liability 
within  a  year;  and  in  any  personal  contract,  the  possibility 
of  death  is  the  same  as  in  promises  to  support.'*    Promises  of 


"  Metropolit&n  Truat  Go.  e.  Top^a 
Water  Co.,  132  Fed.  702;  Pitkin  v. 
Lmig  lalBod  R.  Co.,  2  Barb.  Ch.  221, 
47  Am.  Deo.  320.  Cf.  Adair  ■>.  StiU- 
inp  (Tex.  Civ.  App.),  166  S.  W.  140. 

"CoUina  o.  Snow,  2IS  Maas.  &42, 
100  N.  B.  148. 

"  Wooldridge  V.  Stern,  42  Fed.  311; 
White  V.  MurtUnd,  71  HI.  260,  22  Am. 
Rbp.  100;  Stowen  e.  Hollis,  83  Kj.  648, 
Myera  ir.  Saltry,  163  Ky.  481,  73  S.  E. 
113S,  Ann.  Caa.  191fl  E.  1134;  PeteiB 
e.  Westborough,  10  Pick.  364,  31  Am. 
Dec.  142;  McKinney  v.  McQoakey,  8 
Daly,  368,  76  N.  Y.  604;  Tajdor  ». 
Deeeve,  81  Tex.  246,  16  8.  W.  1008. 
See  also  Wiggina  v.  Ktaaa,  6  Ind.  252; 
HoUia  V.  Stowere,  83  Ey.  644;  Ellicott 
V.  Tumw,  4  Md.  476;  Wynn  v.  Follow- 


ill,  08  Mo.  App.  463,  72  8.  W.  140; 
Martin  f.  Batchelder,  60  N.  H.  360, 
41  Atl.  83;  M'Lew  o.  Hale,  10  Wend. 
426;  Kiahan  p.  8wan,  48  Oh.  St 
26,  26  N.  E.  222,  20  Am.  Sl  }bf». 
617. 

"See  Edwards  t>.  Farve,  110  Miss. 
864,  71  So.  12.  lliia  reawming  is  used 
in  Weathoford,  etc.,  Ry.  Co.  b.  Wood, 
88  Tex.  101,  30  S.  W.  859,  28  L.  R.  A. 
626,  to  support  the  extraordinary  COD- 
cluaion  that  a  contract  to  gire  a  fne 
amuuJ  p«BB  for  t«n  yaua  is  not  within 
the  statute;  and  edmilariy  in  Martin 
t>.  Batchelder,  60  N.  H.  300,  41  Atl. 
S3,  an  oral  contract  to  board  a  bMae 
for  a  year,  beginning  at  a  future  day, 
was  uphdd.  Cf.  oases  ntimi,  {  496,  n, 
40,  60,aDd>r)/'ra,{502. 


§  497       AORBBHSNTS  IN  CONSIDBRATIOK  OV  UAHRIAOl 

employment  for  two  years,  or  for  five  years,  are  < 
iudistmguishable  in  this  respect  from  promises  to  siq 
the  same  number  of  years,  and  a  promise  to  employ 
who  is  twelve  years  old  until  he  becomes  of  age,  ha 
been  held  a  promise  to  employ  him  for  nine  years,  an 
the  statute.**  A  promise  to  support  a  minor  who  i 
years  old  until  he  reaches  the  age  of  twenty-one,  is 
indistinguishable  from  a  promise  in  terms  to  support 
nine  years."  It  may  seem  strange  that  an  oral  pn 
support  for  thirteen  months  should  be  invalid  while  a 
to  support  for  life  is  not  within  the  statute,  but  th 
necessarily  follows  from  the  settled  construction  of  tht 
that  contracts  for  performance  during  an  indet* 
period  which  may  be  fully  completed  within  a  year 
invalidated. 

§  497.  Promises  not  to  compete  for  a  fixed  period  ei 
a  year. 

The  principle  that  promises  pCTfonnable  during  tl 
life  or  at  the  death  of  the  promisor  or  another  are  perf 
within  a  year  has  been  extended  by  some  courts  tc 
where  a  promise  to  refrain  from  competition  for  a  p 
tains  more  than  a  year  from  the  making  of  the  conti 
in  question."  In  the  leading  case**  the  coiurt  adc 
validily  of  the  distinction  between  performance  and  ai 
for  non-performance,  but  asserts  that  since  the  ag 
before  it  was  "only  a  pa^onal  engagement  to  forbes 
certun  acts,  not  stipulating  for  anything  beyond  the  pr 
life,  nor  imposing  any  duties  upon  his  legal  representa 
would  be  fully  performed  if  he  died  within  the  year, 
obvious,  however,  that  the  contract  would  not  be  fu 
formed,  under  the  circumstances  supposed;  it  would 

"  Bristol  p.  Sutton,  116  Micb.  36fi,  Bub.  601.    See  aiao  Deatoi 

73  N.  W.  424.  nMee  Coal  &  R.  Co.  ,12  I 

"  Fromiaes  to  support  minon  have  "  Doyle  v.  DixoD,  97  Mae 

beui  held  within  the  statute  in — Good-  Am.  Dec.  SO;  Erwin  ir.  Hay 

rich  V.  Johnson,  66  Ind.  25S;  Shute  r.  Qv.  App.),  43  8.  W.  610. 

Dorr,  6  Wend.  204;  Van  Schoyck  v.  "  Doyle  o.  Dixon,  97  Mas 

BadcuB,  9  Hun,  68;  Jones  ■>.  Hay,  S2  Am.  Deo.  80. 
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have  become  certain  that  the  contnict  would  be  performed 
since  Hie  promisor  being  dead,  could  no  longer  break  a  n^;a- 
tive  promise;  but  no  one  can  refrain  from  competition  for  two 
years  within  a  year.  Such  an  agreement  therefore  should  be, 
and  has  been  held  within  the  statute." 


■•  So  held  in  HcGirr  ■>.  Campbell,  71 
N.  Y.  App.  D.  83,  75  N.  Y.  8.  671; 
GottBchAlk  D.  Witter,  25  Ohio  St.  76. 
See  aJao  Higgiiu  v.  Oagv,  06  Ark.  604, 
47  S.  W.  848;  SeU  v.  Corddl,  46  Mo. 
346.  C/.  ONul  0.  Hioes,  145  I&d. 
32,  43  N.  E.  Ma.  la  MaUett  t>.  Lewis, 
61  Min.  106,  107,  lOS,  the  court  oud: 

'"Hm  dc^endsnt  bound  himsdf  not 
to  T«-eater  the  drug  bueiaeea  in  the 
town  (tf  Edwards  for  five  yean,  and 
during  this  period  to  buy  all  his  own 
drugB  from  the  [riaintiff,  and  to  infiu- 
«iae  his  friends  to  do  the  same,  if  goods 
oould  be  obt&ined  from  the  fJaintdfT 
on  as  good  terms  sa  elsewhere.  The 
breach  of  contract  relied  on  is  that 
pjajnfiff  was  always  ready  and  willing 
to  sell  alj  goods,  and  actually  did  sdl 
them  when  called  for,  on  sa  good  terms 
as  could  be  obtained  elsewhere;  but 
in  Tjolation  of  his  oontraot  the  defem- 
dant  and  appellee  was  purchaainK  from 
other  parties.  .  .  .  Plain t.iff  insists 
that  the  case  is  not  within  the  statute 
tar  two  reasons;  Ist,  he  gays  that  it 
was  deprodant  upon  the  ability  and 
wiUingneas  of  defendant  to  furnish 
him  the  drugs  upon  as  good  terms  as 
could  be  obtained  dsewhere,  and  there- 
fore it  was  upon  'a  conljngency,'  to 
wit:  defendant's  refusal  to  comply  with 
its  terms  in  thia  regard  T^ch  might 
occur  within  leaa  than  a  year;  2d,  that 
it  was  dependent  upon  'the  contin- 
gency' of  death,  which  might  occur 
within  a  year,  and  aa  the  contract  waa 
purdy  personal  and  oould  not  descend 
as  an  obligation  resting  upon  the  prom- 
iaor's  administrator,  it  was  not  within 
the  statute.  It  is  undoubtedly  true 
that  a  contract  which  is  dependent 
upon  a  contingency  that  may  occur 


within  less  than  a  year  is  not  in  viola- 
tion of  the  statute,  though  it  may,  if 
the  contingency  does  ikot  occur,  prac- 
tically run  on  for  a  longer  period  than 
twelve  months;  but  there  is  no  audi 
contingency   here. 

"The  first  contingency  set  up  by  the 
plaintiff,  aa  liable  to  occur  within  tbe 
year,  to  wit:  that  the  plaintiff  might 
ful  and  refuse  to  sell  the  goods  on  as 
good  ttfms  aa  could  be  obtained  else- 
where, is  no  oontingency  at  all  in  the 
proper  sense  of  that  word.  On  the 
contrary,  it  is  an  attempt  to  anwl 
the  force  of  the  statute  by  saying  that 
the  adversary  might  within  the  year 
have  refused  to  comply  with  hia  portkMi 
of  it,  and  thertfore  his  posaible  refmal 
makea  the  contract  good.  In  other 
worda,  it  ia  equivalent  to  saying  that 
the  contract  is  condemned  by  law; 
but  inaamuDJi  aa  it  ia  poeaible  that  t^ 
adversary  party  may  break  it  tx'  be  un- 
able to  comity  with  its  terms  within 
less  than  twelve  months,  it  therefore 
escapes  the  condrannation  of  the  stat- 
ute. If  the  mere  poaaibiiity  that  ooe 
of  the  partiee  to  a  contract  may  within 
the  year  refuse  or  be  unable  to  com[dy 
with  its  terms  avoids  the  statute  pro- 
hibiting verbal  ooutracte  which  do  not 
contemplate  full  performance  within 
the  year,  it  is  apparent  that  the  stat- 
ute is  at  once  at  an  end.  .  .  .  Where 
the  time  is  indefinite,  and  supovening 
death  may  work  comjdetiDii  within 
the  year,  the  court  will  itot  ioits  an 
intention  to  violate  the  statute,  but 
when  two,  five,  or  ten  yeoia  is  ex- 
pressly stipulated  for  there  is  no  room 
for  infaroioe,  and  the  atatute  comes 
like  a  tyrant  and  makes  all  u&enfofco- 


§  408         AOREEHENTB  IN  CONSIDERATION  OF  MARSIj 

§  i98.  Promises  subject  to  an  egress  defeasoi 
viding  for  altematiTe  perfonnance. 

The  dJBtinction  between  an  excuse  for  not  perfi 
completion  of  performance,  previously  adverted  to  (s 
is  taken  in  contracts  requiring  for  their  performance . 
ceeding  a  year  but  which  are  subject  to  a  ri^t  of  defe 
by  operation  of  law  but  by  tiie  express  terms  of  th 
within  the  period  of  a  year;  as  a  contract  for  several ; 
ice  containing  a  provision  permitting  terminatiou  by  e 
on  a  week's  or  a  month's  notice.  Such  contracts  ax 
held  within  the  statute."*    Where  a  promise  is  in 


"  la  Bieet  d.  Veteteeg  Shoe  Co.,  07 
Mo.  App.  137,  70  S.  W.  lOSl,  such  a 
oontmct  was  held  within  the  statute, 
and  the  oourt  gftid  (70  S.  W.  at  page 
1086):  "A  few  deoisioiiB  which  exclude 
an  agreoneot  having  a  fixed  time  of 
pcffffMinaiioe,  bnt  liable  to  be  t«m- 
inated  by  a  contdngency,  euch  as  the 
death  oi  a  party,  from  the  operation 
of  the  statute,  as  an  agreement  to  sup- 
port a  minor  until  his  majority,  or  to 
abstain  from  doing  an  act  indefinitely, 
would,  of  course,  exclude  t^  agree- 
ment if  thty  were  followed.  But  moat 
cases  are  the  other  way,  and  hold  a 
contract  to  render  serrioe  for  more  than 
a  year  to  be  within  the  intuition  and 
force  of  the  statute,  notwithstajiding 
one  or  both  of  the  parties  may  have 
the  option  of  ending  it  by  notice  in  a 
year,  because  full  perfomumoe  cannot 
be  rendezed  in  a  year  consistently  with 
the  understanding  of  the  parties.  Dob- 
son  V.  Collis,  1  H.  &  N.  81;  Sx  parU 
Acraman  {In  T»  Pentreguinea  Fuel 
Co.),  4  Db  Geic  F.  *  J.  641,  7  Law  T. 
(N.  8.)  84;  Booth  s.  Prittie,  «  Ont. 
Ai^.  680;  Packet  Co.  v.  Sit^es,  72 
D.  S.  680,  IS  L.  Ed.  650;  Womw  v. 
Raihray  Co.,  164  TJ.  S.  418,  17  S.  Ct. 
147,  41  L.  Ed.  496;  Meyer  p.  Roberts, 
46  Ark.  80,  66  Am.  Rep.  667;  Wilson  v. 
Vta.y,  13  Ind.  1;  Harris  0.  Porter,  2 
Est.  27;  Qroen  t>.  Steel  Co.,  76  Md, 
109,  23  Atl.  139;  Deaton  c.  Tennessee 


Coal  A  R.  Co.,  12  Heisk.  i 
r.  Sargent,  33  N.  H.  239, 
720;  Roberts  s.  Rockbo 
Mete.  (Mass.)  46;  Rober 
3  Exch.  632;  Sweet  f.  Le 
G.  452;  Farrington  v.  Do: 

I  C.  L.  676;  Murphy  »    1 

II  Ir.  Jut.  (N.  8.)  Ill;  So 
bridge,  2  C.  B.  808;  Eley 
Co.,  1  Ex.  Div.  20,  88;  Be    I 
yer,  4  Bing.  309;  Ridley  1 
Wkly.  Rt^.  763;  Fenton 

3  Burrow,  1279;  Browne,    I 
279. 

"A  number  of  those  c  : 
the  very  point  involved,  a  1 
found  none  to  the  contrar, 
point,  except  Smith  v.  Con  1 
234,  and  Blake  c.  Voight, 
69,  31  N.  E.  266,  30  Am.  S 
the  first  of  which  is  notice  ! 
died  as  clearly  erroneous  i  1 
Peter  r.  Compton,  1  Smith  ! 
(9th  ed.),  loc.  cit.  686,  6K 
second  adopts  the  first  as  a ;  > 
Tlte  dedaion  of  the  House  1 
Hanau  v.  Eairlich,  11912]  A 
fimungs.  c.  [1911],  2  K.  B. 
clusively  establishes  in  En; 
such  a  contract  is  within  t 
See  to  the  same  effect  besici 
thorities  above  dted — Keller 
Fertiliser  Co.,  163  Mo.  Ap)i 
S.  W.  314;  Reid  i>.  Harding, 
(N.  Bnuiamck),  137.     On 
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native,  the  ooDtrsGt  is  not  within  the  statute  if  tither  alter- 
native  can  be  performed  within  a  year,  though  the  other  can- 
not be; "  unless  at  least  performance  of  one  alternative  is  not 
contemplated  except  in  consequence  of  a  breach  of  the  mam 
promise  which  forms  tiie  other  alternative  and  ^^ch  the 
parties  contemplate  shall  be  carried  out.  Thus  the  following 
contract  though  in  tenns  presenting  an  alternative  to  the  prom- 
isor of  perfonnance  possible  witiiin  a  year  was  held  within  tiie 
statute:  "I  hereby  agree  to  employ  you  at  a  compensation  of 
fifty  dollars  per  week  for  three  years  from  the  date  hereof  or  for 
so  much  of  such  three  years  as  your  results  show  the  ability  tiiat 
you  now  claim  to  be  able  to  pve  me."  •*  The  court  said  in  re- 
gard to  this  contract:  "It  is  clear  tiiat  the  parties  intended  that 
this  agreement  should  run  for  three  years  and  that  it  could  be 
terminated  before  the  end  of  that  time  only  upon  breach  by 
one  party  or  the  other."  •* 

§  499.  The  form  rather  than  the  substance  of  an  agreement 
may  brjng  it  within  the  statute. 
The  distinction  doubtless  is  a  fine  one  between  the  per- 
formance of  a  promise  on  the  one  hand,  and  an  excuse  for  non- 
performance on  the  other;  ee(>ecially  when  imder  the  heading 
of  excuse  for  non-performance  must  be  included  an  excuse  pro- 
vided by  the  contract  itself  by  way  of  defeasance  or  condition 
subsequent,  llie  distinction  involves  the  form  of  the  contract 
quite  as  much  as  its  substance,  as  may  be  shown  by  the  follow- 
ing illustrative  cases: — 

1.  A  prwnise  to  serve  two  years; 

2.  A  promise  to  serve  as  long  as  the  employee  lives,  not  ex- 
ceeding two  years; 

hand,  the  ctue  <rf  Jahmton  ».  Bower-  *>  MoConahey  v.  OriBej,  82  la.  S64, 

sDck,62Kuk.  14S,61Paa.  740,  muBtbe  48  N.  W.  983;  Standard  Oil  Co,  0. 

added  to  thoee  dted  by  the  Missouri  Denton,  24  Ky.  L.  Rep.  906,  70  S.  W. 

oourt  as  oppoeed  to  the  text.    There  a  282;  Roberte  p.  Rockbottom  Co.,   7 

contract  for  ninety-nine  years,  term-  Mete.  (Maae.)  46, 

inable  on  three  months'  notice  if  ea-  "  Wsgniere  c.   DunncJI,  29  R.   I. 

tain  biunoeas  proved  unprofitable,  was  680,  73  Atl.  309. 

held  not  willun  the  statute.    See  also  **  See  further  in  regard  to  ecuitraets 

Oiiton  p.  Danids,  36  Ner.  438,   129  only  in  form  altonative,  infm,  ||  7Sl 

Rw,  666.  tiuq. 
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3.  A  promiae  to  serve  two  years  if  the  promisor  lives  so  long; 

4.  A  promise  to  serve  two  years,  but  if  the  promisor  dies  the 
contract  shall  be  terminated. 

It  is  obvious  that  aU  these  promises  have  substantially  the 
same  meaning  and  legal  effect;  yet  certainly  the  first  promise, 
and  presmnably  the  fourth,  are  within  the  statute,  while  cer^ 
tainly  the  second  and  presumably  the  third  are  not.** 

§  600.  Agreements  of  which  the  parties  do  not  contemplate 

performance  within  a  year. 

Tlie  distuictiou  is  also  fine  but  important  between — 

1.  An  agreement  which  may  be  performed,  as  the  parties 

intend  that  it  shall  be  performed,  within  a  year,  though  they 

fully  expect  that  performance  will  take  a  longer  period,  and 

■*  The  diBtinotion  between  &  ditfeB»-      tract,  as  sUted  in  the  fate  part  of  the 


Mice  and  a  eondition  precedent  is 
alluded  to  in — Warner  v.  Texas  A 
Padfio  Ry.  Co.,  104  U.  S.  413,  41  L. 
£d.  49S.  The  court  in  diacusHing  the 
cam  of  locket  Co.  t>.  Sicklea,  5  WaJl. 
680,  IS  L.  Ed.  650,  said:  "That  was 
an  action  upon  an  oral  contract  by 
which  a  stetunboat  company  agreed  to 


aa  the  Sicklea  cut-off,  to  one  of  its 
steamboats,  and  if  it  should  effect  a 
saving  in  the  conBUmption  of  fuel,  to 
use  it  on  that  boat  during  the  contin- 
uance of  the  patent,  if  the  boat  should 
last  ao  long;  and  to  pay  to  the  plain- 
tiffs weekly,  for  the  use  of  the  cut-off, 
three-fourths  of  the  value  of  the  fuel 
saved,  to  be  ascertained  ii: 


"It  appears  to  have  been  aesumed, 
almost  without  discussion,  that  the 
oontiaot,  aooording  to  its  true  oonstruo- 
tion,  was  not  to  be  p^fonned  in  lees 
than  twelve  yeaia,  but  was  defensible 
by  an  event  which  might  or  might 
not  happen  within  one  year.  It  may 
wdl  be  doubted  whether  that  view  can 
be  reconciled  with  the  toma  of  the 
contract  itsdf,  or  with  the  general 
current  of  the  autharitiea.    Tlie  con- 


opinion,  was  to  use  and  p^  for  the 
cut-off  upon  the  boat  "during  the  con- 
tinuance of  the  said  patent,  if  the  said 
boat  should  last  so  long."  5  Wall. 
fiSl,  6M;  s.  e.  (Uwyew'  Cop.  Pub. 
Co.  ed.),  bk.  18,  pp.  5S2,  554.  The 
terms  "during  the  oontinuanoe  cf" 
and  "last  so  long"  would  seem  to  be 
precisely  equivalent;  and  the  full  per- 
formance of  the  contract  to  be  limited 
alike  by  the  life  of  the  patent,  and  by 
the  life  of  the  boat.  It  is  difficult  to 
understand  how  the  duration  <A  the 
patent  and  the  duration  of  the  boat 
differed  from  one  anotho-  in  their  re- 
lation to  the  performance  or  the  deter- 
mination of  the  oontract;  or  bow  a 
contract  to  use  an  aid  to  navigation 
upon  a  boat,  BO  long  as  she  shall  last, 
can  be  diatinguished  in  prifMdple  from 
a  contract  to  support  a  man,  so  long 
as  he  shall  Uve,  which  has  been  <rft«n 
decided,  and  is  generally  admitted,  not 
to  be  within  the  statute  of  frauds." 
So  in  MoOrath  Co.  v.  Marohant,  117 
Md.  472,  83  AtL  912,  a  contract  of 
service  for  more  than  a  yew  "pro- 
vided" the  employer  should  remain  in 
business  for  that  period,  wae  held  not 
within  the  statute.  See  also  Smith  s. 
CdoUd,  19  Hun,  234. 
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2.  An  agreement  which  cannot  be  performed  within  a  year, 

aa  the  parties  intend  and  expect  that  it  shall  be  performed, 
though  perfonuance  in  a  differeat  way  within  that  time  is  con- 
ceivably possible  and  if  so  made  would  satisfy  the  literal  words 
of  the  contract. 

Agreements  of  the  first  sort  are  not  within  tiie  statute;  ** 
agreements  of  the  second  sort  are  held  at  least  by  many  courts 
to  be  within  the  statute.  The  opinion  of  the  parties  as  to  the 
time  which  a  ^ven  perfoimance  will  take  is  immaterial,  but 
their  mutual  intentions  as  to  the  method  of  performance  is 
hnportant,  and  if  that  method  cannot  posmbly  be  carried  out 
within  a  year,  the  fact  that  another  method  which  would  sat- 
isfy the  l^al  obligation  is  logically  conceivable  will  not  save 
the  agreonent.  The  leading  case  to  this  effect  is  Boydell  v. 
Drummond;  **  the  plaintiffs  had  agreed  to  publish  a  series  of 
prints  in  eighteen  numbers  at  a  price  of  three  guineas  a  num- 
ber. The  prospectus  announced  that  "one  number  at  least 
should  be  published  annually,  and  the  proprietors  were  con- 
fident th^  should  be  enabled  to  produce  two  ntunb^s  within 
the  course  of  every  year."  The  defendant,  a  subscriber,  was 
sued  for  breach  of  Ins  agreement  to  take  numbers  tendered  to 
him.  The  court  held  the  agreement  wiUiin  the  statute.  It  is 
stated  by  Lord  Ellenborough  that  even  though  "contrary  to  all 
physical  probability"  the  contract  could  have  been  performed 
by  the  plaintiff  within  a  year,  "the  whole  work  could  not  have 
been  obtruded  upon  the  subscribers  at  once,  so  as  to  demand 
payment  of  the  whole  subscription  from  them  within  a  year." 
But  in  some  of  the  cases  hereafter  referred  to  it  seems  that 
performance  of  the  agreements  in  question  if  completed  within 
a  year  could  not  have  been  objected  to;  and  the  agreements 
were  nevertheless  held  within  the  statute  because  performance 
in  the  way  intended  and  expected,  though  not  specially  con- 
tracted for,  could  not  be  made  within  a  year.*'    Thus  a  con- 

**  See  eases  dted  supra,  {  405.  Exeter,  to  be  done  in  three  jean  from 

**  11  East,  142.  <Ut«,    in    &    cleoD    tmd   workmanlike 

"  In  Herrin  v.  Buttera,  20  Me.  119,  maiuier,  and  (one  acre]  well  sAded 

the  contract  was  thus  stated,  "Said  down  this  presMtt  spring,  and  one  acre 

Butters  doth  agree  io  clear  a  piece  of  the  spring  following,  and  nine  acres  in 

ground,   containing  eleven  acree,  on  the  sining  of  1335.    And  the  mid  Shaw, 

lot  No.  8,  in  the  10th  range  of  lots  in  on  his  part,  doth  agree  to  let  th«  Mid 


gouu 
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tract  to  do  ccmstniction  or  engineering  work  which  can  only 
be  fulfilled  within  a  year  by  abnormal  and  unusual  methods 
not  within  the  contemplation  of  the  parties  has  been  held  within 
the  statute.*"    So  an  oral  promise  to  pay  $400  in  monthly  in- 


ButtOB  have  aH  the  [Ht>oeed8  of  said 
laud  three  yean,  in  ooosidcKation  of  a 
faithful  perfoimanoe  of  the  above 
agreement,  excepting  the  firat  two 
acrcB  seeded  down,  which  the  said  Shaw 
is  to  have  the  graaa  af tw  seeded  down." 
llie  court  held  the  oontract  within 
the  statute,  saying:  "It  is  urged,  that 
the  defendant  might  have  cleared  up 
the  land,  and  have  seeded  it  down  in 
one  year,  and  thereby  have  performed 
his  contract.  Tliia  may  have  been 
within  the  range  of  poambilit?;  but 
whether  so  or  not  must  depend  upon  a 
nmnber  of  facts,  of  which  the  Court 
kre  uninf  wmed.  This  however  is  not 
a  legLtimate  inquiry  under  this  ooq- 
tntct.  We  are  not  to  inquire  what, 
by  poasibility,  the  defendant  might 
have  done,  by  way  of  fulfilling  his 
oontract  We  must  look  to  the  oon- 
bsot  itsdf ,  and  see  what  he  was  bound 
to  do;  and  what,  acccmling  to  the  teitnB 
of  the  contract,  it  watt  the  undentand- 
ing  that  he  should  do.  Was  it  t^ 
understanding  and  intention  of  the 
parties,  that  the  oontract  might  be 
performed  within  one  yearf"  In 
Ooodrioh  V.  Johnson,  66  Ind.  268,  282, 
the  court  said:  "The  taw  on  the  sub- 
ject now  under  consideration  is  thus 
8Uit«d  in  section  273  of  Browne's 
treatise  on  the  Statute  of  Frauds: '"Diat 
tiie  statute  does  not  mean  to  include 
an  agreemmt  which  is  Bim[dy  not 
likdy  to  be  peaformed,  nor  yet  one 
Trttioh  is  not  expected  to  be  performed 
witJiin  tlie  qxuse  of  a  year  from  the 
making;  but  that  it  means  to  include 
taiy  agreement  which,  fairly  and  rea- 
sonaUy  tnteriM«t«d,  does  not  admit  of 
a  valid  execution  within  that  time.'" 
See  also  Ritrplmnn  o.  Perdew,  140  Cal. 
687,  74  Pac.  291;  Wamn  f.  Ayiee,  126 
Ud.  S61,  9S  Atl.  53. 


"In  White  0.  Fitts,  102  Me.  24(^ 
66  AU.  533,  Ifi  L.  R.  A.  (N.  S.)  313, 
the  plaintiff  was  to  cut  down  and  saw 
into  the  desired  lengths  all  of  the  stand- 
ing tindsw  on  the  350  acres  of  de- 
fendant's timber  land,  as  fast  aa  the 
defendant  needed  it  for  use  in  his  miU. 
There  wue  no  specifications  and  no 
further  stipulations  in  regard  to  the 
time  within  which  the  work  was  to  be 
completed  and  the  oontract  performed. 
The  agreement  was  hdd  within  the 
statute. 

In  Farwdl  v.  Tataaa,  76  He.  227, 
the  defendant  had  a  government  con- 
tract to  furnish  stone  for  the  custom 
house  at  St.  Louis,  and  made  a  verbal 
ccHitraot  with  i^aintiS  for  the  trans- 
portation (tf  the  atone  from  Maine  to 
Baltimore,  llie  govemmoit  required 
defeodant  to  furnish  Uie  stone  "  at 
such  times  as  may  be  required "  by 
the  government.  No  time  was  epeo^ 
fied.  The  court  held  lliat  the  ciroum- 
stancee  Aowed  that  the  parties  did  not 
intend  or  understand  that  the  contract 
was  to  be  performed  within  one  year, 
and  hence  the  omttract  waa  within  the 
statute  of  frauds.  See  also  East  Trai- 
neesee  Td.  Co.  d.  Paris  Eleotric  Co.,  156 
Ky.  762, 162  S.  W.  530,  Ann.  Gas.  1915 
C.  643;  Akins  s.  Scks,  109  Mo.  Am>. 
95,  83  S.  W.  76;  Jones  v.  McMichael, 
12  Rich.  L.  176.  Cy.  Randall  v.  Tur- 
ner, 17  Ohio  St.  282.  There  the 
plaintiff  agreed  to  receive  certMn  stock, 
on  condition  that  he  should  retain  the 
same  until  a  reasonable  time  should 
expire  for  the  oomideticm  of  a  railroad; 
and,  if  the  road  should  be  BO  oompleted, 
he  agreed  to  recdve  the  stock  in  full 
satisfaction  of  four  hundred  dtdlars 
owing  to  him ;  and,  in  case  of  the  foil- 
ure  to  oomplet«  the  road  in  a  reastm- 
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st&Iments  of  not  less  than  $4  nor  more  than  IS,  "unless  the 
plaintiff  should  find  it  convenient  to  pay  more"  has  been  held 
bad."  So  an  agreement  to  indorse  renewal  notes  to  a  bank 
until  the  promisee  "was  put  in  position  to  pay  the  same  by 
realizing  on  his  other  collaterals,"  the  circumstances  showing 
that  practically  this  could  not  be  done  within  a  year; "  an 
agreement  to  support  a  child,  then  five  years  old,  until  she  is 
able  to  support  herself;  ^'  a  contract  made  on  August  20th  for 
B  year's  employment  to  b^in  as  soon  as  ihe  employee  could; 
when  in  fact  he  be^an  to  work  on  August  27th/*  an  agreement 
by  a  mortgagee  who  has  entered  to  foreclose  that  if  he  sells 
the  property  (which  under  prevailing  statutes  he  could  not 


ftble  time,  he  wu  to  xtAaia  tbe  stock 
to  the  defendant  whraeupon  the  four 
hundred  dolUra  mw  to  become  due, 
And  to  be  that  pftid  bj  him  to  the 
pltuntiff.  The  court  aatd:  "The  meet 
that  can  be  claimed,  ia  that  it  was  not 
likely  to  be  performed  within  a  year; 
but  it  WR8  clearly  susceptible  of  pei^ 
formaoce  within  that  time.  The  road 
might  have  been  abandoned  within  a 
year,  and  thus  a  reasonable  time  to 
wait  f^  its  oomiJetion  would  have 
txfaiai.  There  was,  surely,  notjiing 
in  tbe  contract  that  fixed  Uie  time  of 
performanoe  beyond  a  year."  So  in 
McClanahan  e.  Otto-Marmet,  eto., 
Co.,  74  W.  Va.  543,  82  8.  E.  752,  a  con- 
tract to  cut  the  timber  on  certain 
tracts  of  land,  and  deliver  it  as  ties 
and  posts,  was  hdd  not  within  the  stat- 
ute, though  the  employee  expected 
when  he  undertook  Uie  woric  that  it 
would  require  six  years;  the  court  say- 
ing of  the  contract:  "It  can  only  be 
said  that  it  was  not  likely  to  be  per- 
formed, nor  expected  t^  plaintiff  to  be 
performed  within  a  year.  This  was 
hdd  in  Kimmios  t>.  Oldham,  27  W.  Va. 
368,  not  to  bring  an  agreement  within 
the  statute."  A  similar  ease  ia  Reek- 
ley  c  Zens,  74  W.  Va.  43,  81  S.  E.  665. 
[CJ.  Rua  V.  Bowyer  Smokdees  Coal 
Co.  (W.  Va.),  99  S.  E.  213.]  If  the 
eiHiBtniction  or  woi^  in  question  may 


reasonably  be  comi^eted  within  a  year, 
unquestionably  the  statute  is  in^qili- 
cabte.  Sarles  r.  Sbarlow,  5  Dak.  100, 
37  N.  W,  748;  Kirt  Presbytoian 
Church  0.  Swanscm,  100  Ql.  At^.  39; 
Ford  Lumber  Co.  o.  Cobb,  138  I^. 
174,  127  S.  W,  763;  Drew  ».  WiswaD, 
183  Mms.  554,  67  N.  E.  666;  Barton 
0.  Gray,  48  Mich.  164,  12  N.  W.  30, 
57  Mich.  662,  24  N.  W.  638;  Tbomas 
e.  South  Haven,  etc.,  R.  Co.,  138  tSA. 
SO,  100  N.  W.  1009;  Girton  v.  Danieb, 
36  Nev.  438,  129  Pao.  555;  Gault  *. 
Brown,  48  N.  H.  183,  2  Am.  R^.  210; 
Plimpton  e.  Curtiss,  15  Vend.  336; 
Van  Woert  v.  Albany,  tto.,  R.  Co.,  67 
N.  Y.  538;  Travis  t>.  Myas,  67  N.  Y. 
542;  Jones  e>.  Pouch,  41  Ohio  St.  146; 
LcMig  Mfg.  Co.  V.  Gray,  13  Ttx.  Or. 
A[^.  172,  35  S.  W.  32;  RDgecs  >. 
Nightman,  10  Wis.  66. 

**  Saundera  «.  Kasteobioe,  6  B.  Mtm. 
17.  SeealsoKdlcfigp.  aark,23Hun, 
393. 

"  Oantwell  p.  Johnson,  236  Mo.  575, 
139  a  W.  366. 

"  Farrington  c  Donohoe,  Ir.  R^ 
1 C.  L.  675. 

^  Sutdiff  B.  Atlantic  Mills,  13  R.  I- 
480,  43  Am.  Rep.  39.  This  case  is  de- 
fensible only  on  the  aesumptHm  that 
the  parties  understood  that  A  ooiild 
not    begin    his    year's    aerrin    at 
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do  for  three  years),  he  will  pay  the  mortgagor  an] 
ceived  in  excess  of  the  amount  of  the  mortgage 
all  been  held  within  the  statute.^'  Clearer  cases  a 
contract  could  not  be  performed  according  to  t 
course  of  nature  within  a  year,  as  where  crops  ar 
duced/'  or  the  future  yoimg  of  animals  are  agreed 
at  a  time  which  must  fall  beyond  the  end  of  a  year. 

Whether  a  promise  to  perform  a  given  act  "wit 
period  greater  than  a  year  should  be  within  the  st 
depend,  if  the  cases  in  this  section  are  sound,  on  * 
perform^ice  in  question  is  capable  of  perfonnan 
year,  if  the  anticipated  methods  are  followed.  A 
d^  a  tunnel  witikin  fifty  years  would  then  be 
.  statute  if  t^ie  contemplated  method  of  perfomoi 
require  necessarily  more  than  a  year.  And  this  wc 
even  though  by  an  enormous  force  of  workmen,  a 
by  new  inventions,  performance  might  conceivabl 
within  a  year.^ 

On  the  other  hand,  if  the  contemplated  mode  of  j 
mi^t  possibly  be  carried  out  in  less  than  a  yes 
tract  would  not  be  within  the  statute;'^  and  by  t 


"FntT  c.  StoUng,  00  Mow.  461. 
Bot  see  MoGinms  D.  Cook,  6?  Vt.  36, 63 
Am.  Rq>.  lis. 

'*  See  alao  for  the  point  that  the  con- 
tcmidatdon  of  the  parties,  not  merely 
the  poembilitiee  legally  open  under  the 
oontnot,  is  to  be  considered,  Wag- 
niere  d.  DunneU,  20  B.  I.  680,  73  AtJ. 
309. 

"  Swift  If.  Swift,  4JJ  Cal.  266;  Eikel- 
man  t.  Peidew,  140  Col.  687,  74  Pac. 
291. 

nBummeroll  v.  Thonu,  3  Fla.  208; 
Butler  V.  Shdian,  61  111.  App.  661; 
Grovea  v.  Cook,  88  Ind.  160,  46  Am. 
Rep.  462;  Williams  o.  Calloway,  12 
Ky.  L.  R^.  716;  Lockwood  v.  Bamee, 
3  Hill,  128, 38  Am.  Dm.  620;  Van  Dyke 
t..  CaaA,  10  N.  Y.  S.  660. 

"  A  pronise  by  a  sdler  of  an  interest 
in  a  potent  to  repay  the  buyer  the 
pfice  p^  by  him  if  he  should  not 


within  Uuee  yeUB  realL 
the  pabait  equalling  t 
hdd  within  the  statute 
Whipple,  S  Mete.  59,  41 
See  alao  Moore  o.  V<xb\ 
App.  Div.  223,  72  N.  Y. 
"  Thus  a  promtee  to  i 
period  exceeding  a  yeai 
within  the  statute,  altho 
may  not  have  expected  t 
take  plaoe  in  lees  than  a 
Strong,  61  Ind.  339;  I«w 
66  Me.  187,  06  Am.  Dec 
TaiMuan,  90  Md.  294,  4 
L.  R.  A.  386.  So  an  c 
made  in  Octoba,  1886, 
ler  of  grain  tlie  market 
on  any  day  |Hior  to  Ma 
ihe  sdler  mi^t  ohooae. 
Powder  River  Co.  ».  L 
330,  56  N.  W.  1010.  ^ 
ment  that  a  mmtgagor 
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oral  promises  to  retain  property  until  the  profits  should  reptqr 
certain  aiims,"  or  until  a  net  profit  of  $50,000  had  been  realized, 
have  been  upheld  without  inquiry  as  to  the  possibility  of  adiiev- 
ing  these  results  undw  the  actu^ly  contemplated  mi^od  of 
perfonnanc^* 

§  601.  Promises  to  marry  and  promises  faOiiig  witiun  ottier 
clauses  of  the  statute. 
It  has  been  held  in  some  cases  that  a  promise  to  many  at  a 
time  more  tham  a  year  from  the  making  of  the  agreement  is  not 
within  the  statute,'^  but  the  contrary  rule  is  better  supported.** 
If  any  distinction  is  made  between  contracts  to  marry  and 
other  agreements,  it  can  be  based  on^  on  an  exception  made 
to  the  statute  in  violation  of  its  terms  from  judidal  ideas  of 
pubhc  poUcy.  "Hie  fact  that  such  promises  have  been  held 
unaffected  by  the  clause  of  the  statute  relating  to  promises 
in  consideration  of  marriage  is  immaterial.^*  Contracts  which 
are  not  obnoxious  to  one  clause  of  the  statute  are  not  therefore 
free  from  objection  based  on  another  clause,  if  that  is  applicable; 
and,  on  the  other  hand,  contracts  relating  to  land  or  goods, 
guaranties,  as  well  as  contracts  relating  to  other  matters,  if 

0at  any  time  within  three  yean  mte 

held  valid.     Bickd  r.  Weoaitiger,  6S 

Or.  B8,  113  Pao.  34.    See  aim  PaAa 

V.  Bipht,  76  Ind.  346;  linaoott  v.  Mo- 

Inttre,  IS  Me.  201;  Koit  t>.  Kent,  18 

Pick.  509;  W&id  c.  HoBbrouck,   169 

N.  Y.  407,  ea  N.  E.  434.  The  opinion 
^in  Mills  ».  O'Daaid,  23  Ky.  L.  Rep. 
V73, 62  8.  W.  1123,  oumot  be  supported. 

The  ooDtiact  there  |Hi»ided  that  a 

certain  nun  should  be  paid  and  ao- 

cepted    in    full    satirftMition    if    pcud 

"within  two  yeara."     The  court  hdd 

the  contract  within  the  statute  be- 
cause suit  could  not  be  brought  upon 

it  until  the  two  years  had  spired. 

But  the  statute  invalidates  contracts 

which  cannot  be  performed  within  a 

year,  not  those  in  which  the  permissi- 
ble period  is  gre&ter  than  a  year.    See 

also  Thomas  r.  Croran,  102  Ark.  106, 

143  8.  W.  88. 


"Daily  p.  Cain,  11  Ky.  L.  lUp. 
1)36,  13  a.  W.  424. 

**  Hodges  V.  Richmond  Mfg.  Co.,  9 
R.  I.  482.  The  partiss  in  this  case 
bad  tfiptinatij  estimated  the  neoea- 
sary  period  as  two  years  or  longer.  See 
also  SouthweU  e.  Beeiley,  6  Ora.  143, 
458,  where  a  contract  to  pay  for  sheep 
within  three  years,  or  as  aooa  as  the 
vendee  "  can  make  the  prioe  out 
of  thnn  "  WM  held  not  within  tlie 
statute. 

"Blackburn  p.  Mann,  8S  m.  222; 
Lewis  e.  T^nuan,  00  Md.  294,  45  Atl. 
*S9,  47  L.  R.  A.  3S6;  Briek  o.  Gwmar, 
38  Hun,  52. 

"UUmon  V.  Meyv,  10  Fed.  241; 
Paris  v.  Strong,  61  Ind.  339;  Nidtoh 
V.  Weaver,  7  Kans.  373;  Barge  «. 
Haslam,  63  N^.  206,  88  N.  W.  516. 

"Seentpro,  1 486;  Dertqr  v.  Fhe^ 
2  N.  H.  515. 
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§  602.  Calculatirai  of  tbe  term  of  a  year. 

How  the  period  of  a  year  is  to  be  calculated  has  given  rise 
to  some  litigation.  If  a  contract,  for  instance  a  contract  of 
service,  is  for  the  tenn  of  a  year  beginning  on  the  day  of  ^e 
contract,  there  is  no  doubt  that  the  statute  is  inapplicable." 
It  has  also  been  held  that  an  agreement  for  a  year,  performance 
for  which  is  to  begin  on  the  day  following  the  agreement,  is 
not  within  the  statute,  since  perfoimauce  will  end  on  the  day 
exactly  one  year  from  the  date  of  Tnaki^ig  the  agreement;  and 
the  old  maxim,  that  the  law  disregards  fractions  of  a  day  is 
invoked  to  prove  immaterial  any  difference  in  tJie  hour  of  the 
day  when  ^e  contract  was  made,  and  the  close  of  business 
hours."  Other  courts,  however,  discard  fiction  and  calculat- 
ing the  period  exactly  hold  the  agreement  within  the  Statute.* 
But  if  an  offer  for  a  year's  employment  to  be^  at  a  future 
day  is  not  accepted  until  the  day  when  the  employment  b^ins, 
as  ihe  contract  does  not  arise  until  the  ]&Uet  day  the  agreement 
is  binding  though  oral."'  If  in  any  case  performance  is  to  b^pn 


■Britaio  V.  Rosaiter,  11  Q.  B.  D. 
123;  Ruaedl  p.  Slade,  12  Conn.  466; 
Sprogue  V.  Poster,  48  lU.  App.  140; 
Aiken  e.  Nt^Ie,  47  K&ns.  96,  27  Pu. 
825;  Gahrin  v.  Detroit  TTindshield 
Co.,  176  Mich.  669,  142  N.  W.  742; 
CDoniwU  V.  Daily  News  Co.,  119 
Minn.  378, 138  N.  W.  677;  A.  B.  Smith 
Co.  V.  Jones,  75  Min.  326,  22  So.  802; 
Eknbrey  n.  Hargadine-McKittrick  Co., 
116  Mo.  App.  130,  91  S.  W.  170; 
Sheingold  t>.  Btter,  145  N.  Y.  App.  D. 
403,  129  N.  Y.  S.  924.  Bee  aiao  San- 
born P.  Fireman's  Ins.  Co.,  16  Qnj, 
448,  77  Am.  Dec  419. 

"Smith  V.  Gold  Cout  Explorers, 
Ltd.,  11902]  1  K.  B.  286,  538  (foUowing 
Cftwthome  V.  Conirey,  13  C.  B.  (N.  8.) 
406,  and  by  implication  overruling 
Dollar  V.  Farkington,  84  L.  T.  470]; 
DickBon  V.  Frisbee,  52  Ala.  165,  23 
Am.  Rep.  565;  Seller  b.  Ktoti,  31 
Dmn.  L.  R.  647. 

"  Raymond  v.  Phippe,  216  Mass.  569, 
102  N.  E.  006;  BrosiuB  v.  Evans,  90 
Mimi.   621,   97  N.   W.  373;  Keller  v. 


Mayer  Pwtiliaer  Co.,  1S3  Mo.  App. 
120,  132  8.  W.  314;  McEhoy  s.  Lud- 
lum,  32  N.  J.  Eq.  828;  Billiagbm  o. 
Cahill,  51  Hun,  132,  4  N.  Y.  S.  660. 
Bee  also  Braoe^rdle  d.  Heald,  1  B.  A 
Aid.  722,  726;  Grant  t?.  New  Depart 
ure  Mfg.  Co.,  86  Conn.  421,  S3  AtL 
212;  Reynolds  v.  Wymore  Bank,  62 
Nob.  747,  752,  87  N.  W.  912.  So 
exactly  was  time  calculated  in  Ship- 
ley V.  Patt<»i'B  Admr.,  21  Ind.  IM, 
t^t  a  oontiact  whereby  A  add  a  horae 
Ux  B,  and  warranted  that  it  should  be 
sound  fiv  one  year  tberenftea',  and 
agieed  that,  if,  after  the  e:QMration  of 
one  year,  the  horse  should  prove  uih 
sound  he  would  take  it  back  and  pay 
the  plaintifF  one  hundred  doUare,  was 
held  within  the  Statute  of  Frauds,  since 
the  return  of  the  horse  must  follow  by 
however  small  a  fraction  ol  time,  the 
expiration  of  a  year. 

"Mobile,  etc.,  R,  Co.,  v.  Hayden. 
110  Tenn.  672,  94  S.  W.  940.  See  also 
McArthur  v.  Times  Printing  Co.,  IS 
Minn.  319,  51  N.  W.  216,  31  Am.  St. 


'986  WILLIfiTON   ON   CONTRACTS  §503 

opeDing  of  the  new  year.  If  there  were  no  contract  then  im- 
plied there  would,  therefore,  be  no  agreement  whether  en- 
forceable or  unenforceable  between  tie  parties  for  Uie  coming 
year.  It  may  be  asked,  what  lb  the  difference  in  principle  if 
there  were  a  prior  oral  bargain  for  the  coming  year  made  some 
time  before  the  beginning  of  performance?  Would  not  the 
tender  of  the  first  beginnings  of  performance  by  one  party, 
and  the  acceptance  of  them  by  the  otiier  party  necessarily 
imply  a  fresh  assent  to  or  acceptance  of  the  trams  of  the  oral 
batgain  at  a  time  when  the  contract  could  be  performed  within 
a  year.  Such  an  implication  of  fact  seems  fairly  warranted^ 
It  has  indeed  been  said  of  such  a  case  in  the  English  Court  of 
Appeal:  *"  "The  contract  is  not  void  under  t^  4th  section; 
the  contract  exists,  but  no  one  is  liable  upon  it.  It  seems  to 
me  impossible  that  a  new  contract  can  be  implied  from  the 
doing  of  acts  which  were  clearly  done  in  performance  of  the 
first  contract  only,  and  to  infer  from  them  a  fresh  contract 
would  be  to  draw  an  inference  contrary  to  the  fact.  It  is  a 
proposition  which  cannot  be  diqiuted  that  no  new  contract 
can  be  implied  from  acts  done  under  an  express  contract,  which 
is  still  subsisting;  all  that  can  be  said  is  that  no  one  can  be 

'*In  contracts  made  by  [m>mo1«n)  If  beguming  patan 


before   the  organiafttion   of   corpora-  »  case  indicates  Bsent  to  tbe  terms  of  a 

tions,  the  acc^tjng  (»  rendering  of  bargain  previoualy  made  by  a  promo- 

perfonnanoe  by  the  corporation  when  ter,  it  ii  hard  to  see  why  acoeptauoe  d 

formed  creates  a  contract  on  its  part  a  beginning  of  pcsfonnaoce  does  not 

if  the  character  of  the  eontract  is  such  in  any  case  indicate  a  new  a^ent  to  the 

SB  to  need  no  formal   action.      See  bargain  previoualy  made.   SoinlA-my 

ntpra,  {306.    And  acoordin^y  in  Mo-  f.Turley.eH.  &N.  239,  theoouit  hdd 

Arthurf.  Times  Printing  Co.,  48  Minn.  an  executed  oral  agreemmt  of  aeoMd 

319, 51 N.  W.  216, 31  Am.  St.  Sep.  653,  and  satirfaction  was  a  good  defence, 

it  waa  held  that  where  a  contract  was  though  the  accord  while  executory  was 

made  by  a  promoter  to  employ  the  within    the    statute.      llie    decision 

plaintiff  for  a  you:  beginning  in  the  seems  to  involve  giving  effect  to  the 

future,  and  the  corporation  on  being  implied  renewed  aaaent  to  the  trams 

formed  began  to  carry  out  the  contract,  of  the  executory  aooord,  indicated  by 

a  new  contract  with  the  corporation  accepting  performance  of  it.    Conmder 

was  thereby  formed  which  was  not  also  cases  holding  an  invalid  bitater^ 

within   the   Statute   of   f^uda,   unce  agreement    may    ripen   into   a    valid 

performance  could  be  completed  within  unilateral   agreonent  on   perfcxmanae 

a  year  from  the  time  when  the  begin-  by  one  party.    See  tupro,  f  131,  ad 

ing  of  performance  indicated  assent  fin. 

by  the  corporation,   and  a  continu-  **  By  Brett,  L.  J.,  in  &itain  v.  Rooi- 

ance  ol  the  pluntifTa  assent.  ter,  11  Q.  B.  D.  123, 127. 
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charged  upon  the  oii^nal  contract  because  it  is  nc 
ing." 

The  proposition  thus  stated,  however,  in  regard  t 
contracts  relates  properly  to  quasi-contractual  o 
not  to  contracts  implied  in  fact.  It  is  undoubtedly 
a  quasi-contractual  obligation  will  not  be,  and  shoul 
imposed  on  parties  when  they  have  made  a  bargain 
selves  which  still  remains  subsisting  and  enforceable, 
such  an  obligation  may  not  be  imposed  if  the  bargaii 
made  is  unenforceable,  need  not  here  be  argued,*'  but 
the  parties  manifest  an  intention  in  fact,  there  is  i 
why  a  contract  should  not  then  be  formed.  If  this  : 
were  accepted,  it  would  follow  that  the  statute  is  sa' 
the  giving  of  performance  by  one  and  acceptance  of 
other.  No  implication  of  a  new  contract  would  be  w: 
merely  by  performance  on  one  side  without  such  at 
of  or  assent  to  the  performance  as  would  indicat< 
assent  to  an  agreement  for  tiie  remainder  of  per 
within  one  year  of  the  time  when  the  period  for  full  peri 
would  e:^ire.  This  result  certainly  hag  not  geneni 
reached  by  the  cases;  on  the  contrary  it  has  been  hel(i 
agreement  for  a  year's  services  to  begin  in  the  futui 
taken  out  of  the  statute  by  harming  performance.*'' 
indeed  been  held  that  a  subsequent  oral  restatem^i 
previous  oral  bargain  at  a  time  when  performance 
completed  within  a  year,  is  sufficient  to  satisfy  the  t 

"  Aa  to  this  see  it^rOf  {  634.  the  special  oontnet.    la  n 

"Comee  e.  I^maon,  16  Conn.  246;  oases  in  this  note,  howerv 

Kleeman  v.  Collins,  9  Bush,  460,  464;  oourt  suggort  the  line  of  at 

Oddy  e.  James,  4S  N.  Y.  685;  Tumow  the  text;  and  it  should  be  obi 

V.  Hochstadter,  7  Hun,  80;  Hillhouae  a  party  who  would  aeek  to  ei 

«.  Jennin^  60  3.  C.  373,  392,  38  8.  E.  an  implied  aKreement  u  su 

£96, 599.  the  Uxt  must  base  hia  dain 

Similariy  it  was  h^  in — Draheim  oontract  implied  in  fact,  i 

V.  Evison,  112  Wis.  27,  87  N.  W.  795;  original  oral  agreement.    S 

Chaae  v.  Hinkler,  126  Wis.  75,  105  v.  Highland  P&rk  College,  1 

N.  W.  230,  2  L.  R.  A.  (N.  S.)  738,  that  162  N.  W.  671. 

an  employee  who  had  ceased  p^or-  ••  Catlett  u.  Burke,  S6  S. 

mance  under  such  a  contract  aft^'  80  S.  E.  610;  Huebner  e.  He 

having  b«eun  performance,  could  re-  Wis.  166,  157  N.  W.  766.    S< 

cover  on  a  quantum  meruit  and  the  Antonio  light  Pub.  Co.  >.  M 

empli^er  could  not  set  up  against  him  Civ.  App.),  101  S.  W.  867. 
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But  it  is  generally  held  requiaite  that  a  new  oral  contract  should 
be  made  in  ei^ress  terms;  a  restatement  of  the  old  contract 
being  r^farded  as  merely  an  admission  that  a  contract  was 
foimerly  made  and  not  as  the  making  of  a  new  contract.'  It 
is  to  be  observed,  however,  that  a  restatement  of  the  terms 
of  the  agreement  coupled  with  the  banning  of  performance 
involves  more  tiian  an  admission  of  a  former  agreement,  there 
is  a  presfflit  assent  to  cany  it  out,  and  in  this  case  there  is  no 
need  to  refer  to  an  oral  agreement  made  priorUo  the  year  al- 
lowed by  the  statute  in  order  to  determine  the  nature  of  the  new 
promise  implied  from  the  acceptance  and  receq>t  of  part  per- 
formance, for  the  restatement  clearly  indicates  what  implication 
of  fact  arises  from  the  beginning  of  performance.  For  dmilar 
reasons,  if  a  contract  originally  within  the  statute  is  orally 
modified  at  a  time  when  performance  can  be  ccnnpleted  within 
a  year,  the  agreonent  as  modified  would  seem  to  be  enforceable, 
a  new  substituted  contract  being  formed  which  is  not  within 
the  statute. 

§  604.  Contracts  peiformable  or  performed  within  a  year  tm 
one  side  but  not  on  the  other. 

It  has  been  settled  in  England  that  though  part  performance 
of  an  oral  agreement  not  perfoimable  Within  a  year  doee  not 
take  the  contract  out  of  the  statute,  yet  full  performanoe 
within  a  year  on  one  side,  at  least  if  such  full  performance  was 
intended  to  be  made  within  the  year,  takes  the  whole  contract 
out  of  the  statute.*    The  extent  of  the  exception  is,  however, 

D.  Jamei,  48  N.  Y.  esS;  Barien  r. 
Southkck,  26  N.  Y.  St.  Rep.  032,  7 
N.  Y.  S.  324;  Billington  v.  CUull,  SI 
Hun,  132,  4  N.  Y.  S.  660."  See  also 
0>k  hml  Mill  Co.  d.  Cooper,  103  Aik. 
79,  146  S.  W.  130;  BUnUm  v.  Knox,  3 
Mo.  *  342;  Haalua  ».  Barga,  69  NA. 
644,  06  N.  W.  345;  Booker  p.  Haffno-, 
95  N.  Y.  App.  D.  S4,  88  N.  Y.  8.  499; 
GotUieb  p.  Gins,  169  N.  Y.  S.  599; 
GuilAi-  v.  McGee  CTex.  Civ.  J^^),  138 
S.  W.  622. 

'  This  doctrine  gtuted  from  a  diehan 
in  Boydell  ■>.  Dnunmond,  II  East, 
*  142.    It  was  finally  settled  and  «»• 


>  In  Oddl  i>.  Weboidorfer,  SO  N.  Y. 
App.  DiT.  579, 581, 64  N.  Y.  S.  451,  the 
court  said:  "No  oontract  was  made 
that  day,  but  only  the  terms  of  the 
prior  oontract  were  restated  by  either 
him  or  the  defendant,  for  the  soke  of 
oertainty  as  to  the  mutual  obliptions. 
What  was  actually  said  on  the  first 
of  April  does  not  appear  in  the  case  at 
all.  lliis  is  not  sufficient  to  take  the 
caae  out  1^  the  operotion  of  the  stat- 
ute. A  new  oontract  then  made  is 
requisite;  that  is,  the  former  contraet 
diould  then  be  expressly  renewed  or  the 
employer  oannot  be  held  bound.   Oddy 
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not  at  all  clear.    It  has  sometiuieB  beea  said  tha 
of  the  statute  include  only  agreements  not  to  be  p 
either  side  within  a  year.'    If  this  is  true,  then,  t 
the  contract  is  wholly  executory  on  both  sides  an  a 
lie  f(v  breach  (^  the  promise,  which  was  perform 
the  year.*    This  subjects  the  maker  of  that  prouuE 
to  no  hardship  for  if  he  performs  whether  volimtari 
legal  compulsion,  he  would  be  allowed  to  ^orce 
promise  when  its  performance  was  due;  and  if  h 
held  liable  in  damages  for  failing  to  performi  the  ^ 
future  counter  perfonnance  will  be  taken  into  a 
may  be  doubted,  however,  whetiier  the  statute 
generally  be  held  applicable  to  such  contracts.    Bi 
when  performance  on  one  side  or  the  other  may 
not  been  the  only  definition  suggested  for  the  limitc  i 
statute  considered  in  this  section.    Eminent  ju(^^  1  , 
that  the  statute  is  inapphcable  if  the  promise  on  oi  i 
been  fully  ei^cuted.*     If  this  is  the  correct  view,  it    i 
tablished  hy  DcmelUn  v.  Read,  3  B.      perfomuuioe  was  to  be  re    I 
A  Adcd.  899;  Cheny  c.  Heming,  4      the  jraar,  and  that  the  fail   r 
Exch.  fl31,  and  has  been  followed  or      the  oow  left  notbing  to  I 
racogmsed  in  Smitb  e.  Neale,  2  C.  B.      either  party  exoept  the   [ 
(N.  S.)  67;  Miles  t>.  New  Zealand  Al-      damages  which  were  due 
ford  Est.  Co.,  32  Ch.  Div.  266,  296;      The  reasoning  in  the  oai 
Keeve  v.  Jennings,  JIQIO]  2  K.  B.  522.      and  its  oonclusion  of  (  < 

■Cherry  r.  Hmoing,  4  Exoh.  631,      rectneu.    The  case  of  Sa  i 
636,  per  Parke,  B.  ney,  147  la.  335,  126  N 

So  Leake,  Contracta  (4th  ed.),  however,  to  substantially 
page  170,  says  that — "contracta  which  feet.  There  the  plaintif 
may  be  performed  within  the  year  on  tracted  to  sell  certain  lun 
one  side  only,  though  they  cannot  be  to  compete  with  the  drfen 
perfonncd  within  the  year  on  the  other  years;  Uie  defendant  agn 
nde,  are  not  within  the  statute."  the  cost  of  the  lumb^  a 

'  lliia  ooncluBion  was  actually  ditional.  The  defendant  i 
readied  in  Sheehy  v.  Adarene,  41  Vt.  of <  the  lumber  but  not  the 
Ml,  98  Am.  Dec.  623.  Id  that  caae  of  S500,  and  the  plaintiff 
the  d^endant  promised  to  provide  the  to  recover  it.  The  cou 
plaintiff  with  a  oow,  beginning  at  an  SmaUey  ■>.  Greene,  52  la. ' 
early  specified  day  and  continuing  for  78,  ZB  Am.  Rep.  267,  as 
A  3rear  thereafter.  The  [daintiff  agreed  principle,  but  in  that  case 
to  tnqr  the  oow  at  tiie  end  of  the  year  tax  one  side  not  only  mi;; 
or  pay  for  her  use.  The  defoidant  within  a  year  but  actuall 
failed  to  provide  the  oow  and  the  plaiu-  and  the  court  states  this  s 
tiff  was  allowed  to  recover  damage,  of  decision. 
Tike  court  said  that  the  defendant's         '  Knowlman    v.    Bluett 
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rial  when  performance  on  one  side  is  executed,  whether  within 
or  beyond  the  period  of  a  year.  Indeed,  it  has  been  stated  by 
good  English  authority  that  either  if  the  contract  was  perfcrm- 
able  on  one  side  within  a  year  or,  though  not  so  perform- 
able,  was  in  fact  fully  executed  <m  one  side,  the  contract  is  not 
within  the  statute.*  Subsequently,  however,  the  English  court 
has  held  a  contract  within  the  statute  where  performance  on 
one  ^de  could  not  be  completed  within  the  year,  and  perform- 
ance on  the  other  side  (though  it  might  possibly  have  been  per- 
formed within  the  year),  was  not  expected  to  be  so  p^ormed 
and  was  not  so  performed,  in  spite  of  the  fact  that  the  latter 
promise  was  fully  executed  after  the  expiration  of  a  yeaxJ-^  In 
the  United  States  the  distinct  numerical  weif^t  of  authority 
supports  the  proposition  that  if  performance  on  one  side  can 
be  fully  executed  within  a  year,  and  is  so  erecuted,  the  con- 
tract is  not  within  the  statute,  and  in  many  cases  the  mere 
fact  that  it  is  executed  on  one  side  withdraws  it  from  the  stat- 
ute.' It  is  not  usually  clearly  stated  upon  what  ground  the 
Exch.  1,  per  Blackburn,  J.,  referring 
to  Souch  r.  Stnwbridge,  2  C.  B.  808. 
~D  7  HKlBbury'B  Iaiwb  of  England, 


366,  it  is  Boid:  "Tbe  statute  has  no  ap- 
[dication  to  contracts  for  an  executed 
oondderation  (citing  Knowlman  r.  Blu- 
ett, L.  R.  g  En:h.  1;  Souch  v.  Straw- 
bridge,  2  C.  B.  808.  As  to  executed 
oonaideratioD,  see  page  384,  7  Iawb  of 
England);  or  where  the  contract  is  to 
be  entirely  executed  by  one  party 
within  the  year  [citing  Donetlan  d. 
Read,  3  B.  A  Ad.  899,  where  the  plain- 
tiff, a  landlord,  had  laid  out  £60  on 
improvements  in  consideration  of  the 
tenants  agreeing  to  pay  him  £5  more 
rent;  Smith  v.  Neale,  26  L.  J.  C.  P.  143. 
See  1  Smith  L.  C.  (Ilth  ed.)  319],  nor  ia 
a  contract  under  the  terms  ofwhich  it 
is  possible  that  one  of  the  parties  may 
wholly  perform  his  part  of  the  contract 
within  the  year,  although  the  pwform- 
BDce  by  the  other  party  extends  over 
several  yeaia  (citing  Cherry  p.Heming, 


]   4    Exch. 


pat«nt,  the  price  to  be  paid  by  instal- 
ments extending  over  several  years}." 


the  idaintifF  had  employed  the  defend- 
ant <HaUy  without  limit  (rf  time  other 
than  that  a  week's  notice  might  ter- 
minate the  arrangement.  Tlie  d^end- 
ant  promised  further  that  he  wijuld  not 
set  up  a  competing  buainera  for  three 
years  after  leaving  the  defendant's  sei^ 
vioe.  like  defendant  remained  with 
the  [daintiS  for  about  two  years  and  set 
up  a  competing  bu&inew  within  three 
yeara  thereafter.  He  court  assumed 
as  a  fact  that  when  the  original  anange- 
ment  was  made  it  was  thou^t  prob- 
able that  the  emi^oyment  mi^t  last 
mMe  than  a  year. 

«Femald  i>.  Town  of  GUman,  123 
Fed.  797;  Wehner  v.  Bauo',  160  Fed. 
240;  Rake's  Admr.  ■>.  Pope,  7  Ala.  101; 
Diamcud  v.  Jacquith,  14  Arii.  119, 125 
Pac.  712,  L.  R.  A.  1915  D.  880;  Ebes 
».  Anderson,  40  Colo.  395,  93  Pao.  47S; 
Johnson  c.  Wataon,  1  Qa.  348;  Fnaer 
V.  Gates,  US  lU.  99,  112,  1  N.  B.  817; 
MacDonald  b.  Crosby,  192  lU.  283,  61 
N.  E.  SOS;  Hodgens  p.  Shulta,  92  HI 
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decisions  so  holding  rest.  In  some  of  them  at  least 
broadly  that  full  perfonnance  on  one  side,  whent 
takes  the  case  out  of  Ihe  statute;  but  generally  it  B 
T^arded  as  essential  that  such  perfonnance  be  m 
a  year.  There  are,  however,  numerous  decisions  y 
supported  by  a  more  reasonable  construction  of  t 
which  hold  that  unless  the  contract  from  its  inc^ti 
performable  within  a  year  on  both  sides,  it  is  within  i 
and  if  after  full  performance  on  one  side,  performai 
other  side  still  cannot  take  place  within  a  year,  the 
^plicable;  and  any  redress  which  can  be  obtained 
full  or  partial  p^ormance  must  be  based  on  pr 
quasi-contract.' 


App.  84;  Wolke  «.  Fleming,  103  Ind. 
lOS,  2  N.  £.  325,  53  Am.  Bep.  4Sfi; 
Piper  V.  Posher,  121  Ind.  407,  23  N.  E. 
269;  Smalley  i>.  Greene,  62  la.  241,  3 
N.  W.  78;  Atchiaon,  etc.,  Ry.  Co.  v. 
English,  38  Kaa.  110,  16  Pu.  82; 
Heery  n.  Reed,  80  Kans.  380,  102  Pac. 
846;  Dant  v.  Head,  00  Kjr.  366, 13  S.  W. 
1073,  20  Am.  St.  Rep.  369;  Jonea  o. 
Comer,  26  Ky.  L.  Rep.  773,  1104,  76 
8.  W.  392,  77  a.  W.  184;  Whitley  ». 
Whitley's  Adm.,  26  Ky.  L.  Rep.  134, 80 
8.  W.  826;  Holbrook  p.  Armatrong,  10 
Me.  31;  EUioott  s.  Turner,  4  Md.  476; 
Warren  v.  Ayro,  126  Md.  661,  95  Atl. 
62,  54;LaIlyv.  Crookston  Lumber  Co., 
86  Minn.  267,  88  N.  W.  846;  Bless  e. 
Jenkins,  129  Mo.  647,  31  8.  W.  938; 
Marks  n.  Davis,  72  Ma.  App.  667;  Ken- 
dall c.  Gameau,  66  Neb.  403,  7S  N.  W. 
862;  Standing  f.  Sargent,  33  H.  H.  230, 
06  Am.  Dec.  720;  Perkins  i>.  Clay,  54 
N.  H.  518  (but  see  Emery  v.  Smith,  46 
N.  H.  161);BerryB.  Doremus,  30N.  J. 
L.  399  (but  see  Okin  it.  Selidor,  78 
N.  J.  L.  64,  78  Ati.  770,  where  the  court 
admits  that  a  promise  to  guarantee 
the  condition  of  a  sidewalk  after  a  year 
would  be  within  the  statute,  thou^  the 
conmderation  had  been  fully  paid}; 
Matter  of  Chamberlain,  146  N.  Y.  App. 
D.  683,  131  N.  Y.  8.  245;  Durfee  v. 
O'Brien,   16  R.  1.  213,  14  Atl.  857; 


Compton  v.  Martin,  5  1 
Batce  V.  Moore,  2  Bailey, 
V.  Roeenbaum,  86 .  Va.  028 
3  L.  R.  A.  337;  Reed  v.  G 
37,  46  8.  E.  808;  McQella 
26  Wia.  695;  Grace  v.  Ly 
166,  ION.  W.761:PhiUip 
149  Wis.  624,  136  N.  W.  1 
*  Warner  v.  Texas  ft  P. 
Fad.  922,  4  C.  C.  A.  673 
was  affirmed  in  164  U.S.  4 
495,  but  the  upper  court 
defendant's  prCHnise  perfon 
a  year  found  it  unneceeaar: 
the  effect  of  the  iriaintif 
ance};  Jackson  Iron  Co.  i 
Co.,  66  Fed.  298,  12  C.  C. 
ten  B.  Hicks,  43  Cal.  601 
Marcy,  9  Alko,  8;  E^ary  e. 
Mass.  461;  Kelley  v.  The 
Mass.  427,  66  N.  E.  713; 
Pa^er,  29  Micfa.  369;  Diei 
felmeir,  128  Mieh.  146,  87 
(f^.  Paul  V.  Graham,  193  M 
N.  W.  616, 617,  imd  cases  c 
ley  0.  Buckley,  9  Mev.  373 
V.  G«bnao,  2  Deuio,  87;  1 
York  Central  R.  Co.,  51 
89  N.Y.  016;  Hubbard  u.H 
N.  Y.  App.  D.  174,  136  N 
Reinheimor  v.  Carter,  31  C 
687;  Pierce  v.  Payne,  28  V 
V.  Francia,  60  Vt.  626, 2S  Ai 
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§  60S.  Statutes  of  Frauds  In  En|^d  and  America  concern- 
ing sales  of  goods. 

The  seventeenth  section  of  the  English  Statute  of  Frauds ' 
is  as  follows: 

"And  be  it  fmther  enacted  by  the  authority  aforesiud,  That 
from  and  after  the  said  four  and  twentieth  day  of  June  [A.  D. 
1677]  no  contract  for  the  sale  of  aoy  goods,  wares,  and  mer- 
chandises, for  the  price  of  ten  pounds  sterliog  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part 
of  the  goods  so  sold,  and  actually  receive  the  same,  or  give 
Bomethii^;  in  earnest  to  bind  the  bargain  or  in  part  of  payment, 
or  that  some  note  or  memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorised. ' '   Tfaa« 

'  29  Car.  U,  c.  3,  {  17. 
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is  a  correepouding  enactment  in  all  of  the  United 
Alabama,  Delawarer  Kansas,  Kentucky,  Lou 
Mexico,  North  Carolina,  Texas,  Virginia,  and  Vt 
The  language  of  the  American  statutes  is  not  uuifc 
not  quite  the  same  in  meaning  as  that  of  the  En; 
Reference  will  be  made  here^ter  to  these  changei 

609.  Statute  of  Frauds  in  Sales  Act. 

The  effect  of  the  English  statute  has  been  pree 
English  Sale  of  Goods  Act,  section  4,  though  the 
been  changed  and  elaborated.  In  the  American  XJ 
Act,^  except  in  one  or  two  particulars  which  will 
rtferred  to,  the  wording  of  the  later  English  stati 
followed,  Qie  section  reading: 


Sec.  4.  STATUTE  OF  FRAin>S. 

(1.)  A  contract  to  sell  or  a  sale  of  any  goods  c 
action  of  the  value  of  five  hundred  dollars  'or  up   i 
not  be  enforceable  by  action  unless  the  buyer  E  : 
part  of  the  goods  or  choses  in  action  so  contracte<  i 
<v  sold,  and  actually  receive  the  same/  or  give 
in  earnest  to  bind  the  contract,  or  in  part  paymen 
some  note  or  memorandum  in  writing  of  the  contn  ; 
be  signed  by  the  parly  to  be  charged  or  his  agi 
behalf. 

(2.)  The  i^ovisions  of  this  section  apply  to  everj 
tract  or  sale,  notwithstanding  that  the  goods  may  b 
to  be  delivered  at  some  future  time,  or  may  not  t 
of  such  contract  or  sale  be  actually  made,  procun 


■This  statute  was  enacted  in  1007 
1^  AriKma,  New  Jeraey  and  Cooneoti- 
cut;  in  1908  by  MasBachusetta,  Rhode 
Utmd  aud  Ohio;  in  1910  by  Muylaud, 
in  1911  by  New  Yorlc  and  Wisconsin; 
in  1913  by  Michi^n  and  Alaska;  in 
1915  by  Illinois,  Nevada  and  PouiByl* 
v&nia;  in  1917  by  Minnesota,  North 
Dalcota,  Utah  and  Wyoming,  and  in 
1919,  by  Idaho,  Iowa,  Oregon  and 
TameBsee. 


<  This  was  amended 
the  act  aa  passed  in  Ohi 
Connecticut  and  Michi 
in    Minnsota,   New  Yo 

'  The  requirement  of  I 
was  considered  in  Castle 
Md.  631,  104  AU.  187. 

•  See  FaUetti  t>.  Carrai 
636,  103  Ati.  763. 
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vided,  or  fit  or  ready  for  deliveiy,  (»-  some  act  may  be  requisite 
for  the  making  or  completing  thereof,  (m-  rendering  the  same 
fit  for  delivery;  but  if  the  goods  are  to  be  manufactured  by 
the  seller  especially  for  the  buyer  and  are  not  suitable  for 
sale  to  others  in  the  ordinary  course  of  the  seller's  business, 
the  provisions  of  this  section  shall  not  apply.* 

(3,)  There  is  an  acceptance  of  goods  within  tilie  meaning 
of  this  section  when  the  buyer,  either  before  or  after  deliveiy 
of  the  goods,  expresses  by  words  or  c(Hiduct  his  assent  to 
becoming  the  owner  of  those  specific  goods. 

{  607.  "  A  contract  to  sell  or  a  sale." 

The  question  was  early  made  under  the  Englifih  Statute 
whether  it  applied  to  e^racutory  contracts  to  sell  goods  as  well 
as  to  sales,  and  there  were  decisions  to  the  effect  that  ei^cutory 
contracts  were  not  included/  but  the  contrary  view  was  after- 
ward taken  and  the  correctness  of  it  confirmed  by  a  statute 
known  as  Lord  Tenterden's  Act.'  This  statute  is  in  terms 
merely  declaratory,  and  such  it  has  always  been  considared,  so 
that  though  not  enacted  in  the  United  States  tha%  has  never 
been  any  doubt  that  in  America  as  in  England  executor^'  con- 
tjacts  are  within  the  terms  of  Statutes  of  Frauds."  It  is  prob- 
able, however,  that  the  early  English  decisions  in  r^ard  to  this 
matter  have  been  partly  responsible  for  the  confusion  of  the  taw 
in  the  United  States  in  regard  to  contracts  for  work  and  hbcr 
as  distinguished  from  contracts  to  sell.  The  words  of  the  Uni- 
form Sales  Act  make  it  clear  that  executory  contracts  are  cov- 
ered.    A  conditional  sale  or  contract  to  sell  on  craidititm  is 

•On  the  cooBtructioa  of  this  clause,  2Z3MaB.<e3,  111  N.E.  890.    Seeofaa 

aee  WilUrd  v.  Higdon,  123  Md.  447,  utfra,  {  548.    But  putting  them  as  re- 

91  Atl.  &77;  Ana.  Caa.  1916  C.  339;  quested  in  a  place  which  belong  to  the 

Davis  e.  Blanchard,  138  N.  Y.  S.  202;  buyer  or  is  uader  his  control  is  evidence 

Gtddowits  p.  Kupfer,  80  N.  Y.  Misc.  of  acceptance  and  receipt.     Castle  >. 

487,   141   N.  y.  8.   531;  Schneider  b.  Swift,  132  Md.  631,  104  Atl.  187. 

Le^nsky,  162  N.  Y.  S.  769;  Reading  '  Towen  d.  Osborne,  1  Strange,  500; 

Silk  Mills  K.  Bono,  169  N.  Y.  S.  672;  Cbyton  v.  Andrews,  4  Burr,  1201. 


1,  172  N.  Y.  S.  '9  George  IV,  c.  14,  S  7. 

263.     Appropriation  of  the  goods  by  *See  cases  cited  infra,  £516;  alsQ 

the  sellw  in  oanfomiity  with  an  order  Barr  p.  Satchw,  72  8.  C.  35,  51  S.  E. 

by  the  buyer  does  not  satisfy  this  pro-  630. 
vision.    Peckv.  Abbott  &  Femald  Co., 
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§  509.  American  rules. 

Although  the  rule  finally  reached  in  Et^Iand  is  abeolute^ 
It^cal  and  is  the  only  rule  that  has  ever  been  suggested  fco- 
which  so  much  can  be  said,  it  has  not  been  followed  in  the 
United  States.  The  only  decisions  aiq>roving  it  to  its  full  ex- 
tent aeem  to  be  Missouri  cases.**  The  rule  most  commonly 
adopted  is  what  is  known  as  the  Massachusetts  rule,  which  was 
first  laid  down  by  Chief  Justice  Shaw,  in^Mixer  tf.  Howar^" 
This  was  an  action  to  recover  the  price  of  a  buggy  made  to  the 
defendant's  order  and  the  court  held  the  plaintiff  entitled  to 
recover.  Chief  Justice  Shaw  stated  the  principles  governing 
the  case  as  follows:  "When  the  contract  is  a  contract  of  sale, 
either  of  an  article  then  existing,  or  of  articles  which  the  vendw 
UBUaUy  has  for  sale  in  the  course  of  his  business,  the  statute 
Implies  to  the  contract,  as  well  where  it  ^  to  be  executed  at  a 
future  time,  as  where  it  is  to  be  executed  immediately.  .  .  . 
But  where  it  is  an  agreemioit  with  a  workman  to  put  materials 
together  and  construct  an  article  for  the  employer,  whether 
at  an  ^reed  price  or  not,  though  in  common  parlance  it  may 
be  called  a  ptm:hase  and  sale  of  the  article,  to  be  completed 
in  futuro,  it  is  not  a  sale  until  an  actual  or  constructive  delivery 
and  acceptance  ;and  the  remedy  for  not  accepting  is  on  the  agree- 
ment." This  rule  has  been  followed  both  in  Massachusetts  " 
and  elsewhere,  either  exactly  or  subatantially."    In  New  York 

ronto  I^.  Co.,  22  Ont.  App.  462;  Wolf-  "  21  Pick.  205,  32  Am.  Deo.  256. 

enden  c.  Wilson,  33  U.  C.  Q.  B.  443.  u  Q<M)d&rd   f.    Binney,    115    Msk 

"Pratt  t>.  MiUer,  109  Mo.  78,  18  460,  15  Am.  R^.  112.     But  if  the 

S.  W.  905,  32  Am.  St.  Rep.  656;  Bur-  sellw  ia  to  procure  Uke  goods  tram  a 

rcll  n.  HighleymoD,  33  Mo.  App.  183;  tiiird  peraon  who  maoufaotures  theno, 

Pike  Co.  D.  RicfaBrdaon  Co.,  42  Mo.  the   mntnot   ia  witiiia   the   statute 

App.  272;  Helmen  v.  Na«el,  112  Mo.  Bmalley  v.  HamUin,  170  Mas.  380,  49 

App.  202;  Schmidt  v.  Roiier,  121  Mo.  N.  E.  626. 

App.306,988.W.791;LesaiiAdTertiB-  "Rantoul  Co.  e.  C^aianont  I^p«r 

tng  Co.  V.  CsBtleman,  165  Mo.  Kpp.  Co.,  196  Fed.  305,  116  C.  C.  A.  125; 

576,  148  S.  W.  433;  KrippeiKlorf-Ditt-  Flynu  v.  Dougherty,  91  CaL  069,  27 

man  Co.  i>.  Himt-Riddick  Merc.  Co.,  Fac.  1080,   14  L.  R.  A.  230;  Bond  v. 

(Mo.  App.  1916),  190  S.  W.  44.    The  Bourk,  54  Colo.  61,  129  Pac  223,  43 

facts  of  moat  of  these  caaea  do  not  pre-  L.  R.  A.  (N.  S.)  97,  Ann.  Cas.  1014  C. 

sent  an  extreme  aiq)lication  of  the  599;  Atwater  d.  Hough,  29  Coon.  608, 

English  rule.    But  in  Lesan  AdvwUa-  79  Am.  Dec.  229;  Caaon  v.  Cheely,  6 

ing  Co.  p.  Castlcman,  the  subject  mat-  Gb.  664;  Yoe  t>.  NewcMnb,  33  Ind.  App. 

tw  of  the  bargain  was  a  wt  c^  dravinp  615,  71  N.  E.  256;  Edwarda  ir.  Grand 

made  by  the  phuntiff.  Trunk  R.  Co.,  48  Me.  379;  Crockett 
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jnior  to  its  enactment  of  the  Salee  Act,  still  anotl 
in  force.  The  distinction  was  drawn  between  goods 
factured,  which  were  Ixeated  as  not  within  the  statut 
already  in  existence  which  were  held  as  within  i 
eveik  thou^  something  r^iuuned  to  be  done  before  1 
deliverable  condition.^  This  rule  abo  has  had  a  wii 
in  the  United  States.*'   In  the  Uniform  Sales  Act  it  ^ 


V.  Scribott,  M  Me.  447;  Turner  p.  Ma- 
acxi,  6S  Mich.  662,  32  N.  W.  846;  Bkiu- 
cher  V.  Giea'  Eat.,  160  Mich.  502,  12S 
N.  W.  420;  Ericsson  Mfg,  Co.  v.  CaiUe 
Bros.  Co.,  195  Micfa,  645, 162  N.  W.  81; 
BusmU  V.  WisoonaiD  Ry.  Co.,  39  Miirn. 
146,  39  N.  W.  302;  Brown  A  Hay- 
ward  Co.  V.  Wunder,  61  Minn.  450,  67 
N.  W.  367;  Oreenbut  Cloak  Co.  v. 
Oreok,  130  Minn.  304,  163  N.  W.  613; 
SchlOBB  V.  Josephs,  98  Minn.  442,  108 
N.  W.  474;  IHtUn  v.  Noyce,  48  K.  H. 
3M,  97  Am.  Dec.  616,  2  Am.  Rep.  218; 
FrcBoott  V.  Locks,  SI  N.  H.  94,  12  Am. 
Bep.  56;  PaweUu  v.  Eargresvea,  47 
N.  J.  L.  334,  54  Am.  Rep.  162;  Mechan- 
ical Boiler  Co.  v.  Kdlner,  62  N.  J.  L. 
644,  43  AU.  699;  Boubioek  «.  Haddad, 
67  N.  J.  L.  622,  61  Atl.  938;  Orman  v. 
Eager,  3  N.  Max.  331,  9  Pao.  363; 
Courtney  0.  Bridal  Veil  Box  Factory,  65 
Or.  210,  105  Pac.  896;  Puget  Sound 
Depot  p.  Rig^y,  13  Wash.  264,  43  Pac. 
39;  Meinoke  v.  Falk,  65  Wis.  427,  13 
N.  W.  546,  42  Am.  Rep.  722;  Hawrn 
V.  Roter,  64  Wb.  622,  26  N.  W.  530; 
Grcas  o.  Heckert,  120  Wu.  314;  Wn- 
liams-Hayward  Co.  e.  Brooks,  9  Wyo. 
424,  64  Pac.  342.  See  aho  Sawyer  v. 
Ware,  36  Ala.  675;  Boaln  v.  Wiley,  68 
Vt  39,  33  Atl.  771;  WisronEiD  J^bre 
Co.  V.  JefFria  Lumber  Co., 
Ill  N.  W.  237.  In  WiB 
SMen  of  Mercy,  185  Mioh. 
N.  W.  8fi,  the  court  rrfuaed  : 
parol  evidence  to  ahow  that  piods  oi^ 
dcnd  were  to  be  tpedeHy  manufao- 
tured  for  the  buyer. 

« Parsons  V.  Loucka,  48  N.  Y.  17, 
8'Am.  Rep.  517;  Cooko  e.  MiUard,  66 
N.  Y.  362,  22  Am.  Rep.  619;  Hinds  v. 


'isoonsiD  Fibn 
a.,  132^k|. 

tfioh.^||^PP 
fused  idiMow 


I  N.  Y.  8. 
133  N.  Y.  636,  30  N.  E 
MaxweU,  51  N.  Y.  652; 
Holbrook,  118N.Y.  586 
10  Am.  St.  Rep.  788;  Jo' 
Abb.  N.  C.  373;  Talnw 
N.  y.  Miac.  Rep.  731,  4: 
Gerii  v.  Metsger,  99  N.  If 
Mey«T  Bros.  Drug  Co, 
137  N.  Y.  App.  Div..  64: 
845.  See  abo  Roubicek 
N.  J.  L.  522,  61  AU.  83 
V.  Trokie,  139  N.  Y.  Ap 
N.  Y.  S.  121,  it  was  he 
goods  are  to  be  manufac 
one  other  than  the  sdlei 
was  within  the  atatut«; 
V.  Canaawacta  Knitting  ( 
App.  D.  361, 139  N.  Y.  ^ 
ceding  case  was  disappro'> 
tract  for  goods  to  be  ma 
any  one  held  a  contract 
labor.  InQoldowitzv.  Kii 
Misc.  487,  141  N.  Y.  8.  I\ 
».  Leunsl?,  162  N.  Y.  i: 
were  decided  after  the  I 
Act  was  applicable,  the  <:■■ 
hdd  not  within  the  statui: 
goods  in  queetion  were  ' 
for  sale  to  others." 

»>  Bennett  o.  Nye,  4  G 
410  (compare  Mighell  n.  I 
Iowa,  480,  63  N.  W.  402 
755,  41  An.  St.  Rep.  S 
Evans,  108  Iowa,  290,  7 
Dieraon  u.  Petemmeyer 
233,  80  N.  W.  388;  Clint 
SJkig  Co.,  V.  Horxss,  176 
N.  W.  602);  Eichelbergw 
6  H.  &  J.  213,  9  Am.  De< 
p.  Walker,  78  Md.  239,  : 
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best  to  follow  the  Maasachusetts  rule  as  repreemtang,  on  the 
whole,  the  wd^t  of  American  authority.  Although  the  £kig- 
lifih  rule  is  more  exact  from  a  scientific  standpoint,  as  a  fsacti- 
cal  rule  it  seems  to  have  no  advantage.** 

§  SIO.  EzchADces. 

It  is  said  by  Chahnera  in  his  annotation  of  the  English  Sale 
of  Goods  Act,  that  an  exchange  is  not  within  the  meaning  of 
sale  in  the  Statute  of  Frauds.  He  cites  no  authority  for  this, 
however,  and  in  the  United  States  it  is  well  settled  that  a  con- 
tract of  exchai^  or  barter  is  within  the  statute.*'  As  the  mis- 
chief is  the  same  whether  the  bargain  is  one  for  a  money  ptioe 
cv  an  exchange  or  barter,  it  is  desirable  that  the  rule  should  be 
the  same.  Under  the  definition  of  sale  in  section  1,  and  that 
of  price  in  sectifm  9  (2)  of  the  Uniform  Sales  Act,  there  can  be 
no  question  that  an  agreement  to  transfer  title  to  goods,  or  an 
actual  transfer  of  title,  in  conMderation  of  any  personal  property 


Btiurl  V.  UiuTeiHty  Lumber  Co.,  (Or. 
1913),  132  Pac.  1;  WinBhip  r.  Buinrd, 
9  Rich.  103;  Suber  t>.  PuUin,  1  S.  C. 
273;  Wallace  d.  Dowling,  86  S.  Car. 
307,  68  S.  E.  671,  138  Am.  St.  Rep. 
IDM;  Jonw  f.  Pettigrew,  2fi  S.  Dak. 
432,  127  N.  W.  638;  Mattiacm  v.  WeeU 
oott,  13  Vt.  268;  EUison  v.  firigbota,  38 
Vt.  M;  Fon^th  r.  Mann,  68  Vt.  116, 
34  Atl.  481,  32  L.  R.  A.  788.  See  aba 
HeiDt*  V.  Burkhard,  2ft  Or.  56,  43  Pao. 
866,  54  Am.  St.  R«ip.  777. 

"  By  e:[prea8  provision  of  a  few  stat- 
utes BOme  definitioa  is  made.  In  Cali- 
fornia (Qv.  Code,  {  1740),  agreements 
ta  manufacture  goods  from  materials 
lumiBhed  by  tiie  manuf  aotuier  or  an- 
other are  excluded.  See  Flynn  v. 
Dougboty,  91  Col.  669,  27  Pac.  1080, 
14  L.  R.  A.  230.  So  in  Iowa  (Code 
1897,  {  4626),  oontracta  requiring  tbe 
expenditure  of  labor,  skill,  or  money 
for  producing  or  procuriog  the  go^ 
are  eiceptod.  See  Diereoo  d.  Petta«- 
meryer,  109  Iowa,  233,  80  N.  W.  389; 
Lewis  v.  Evans,  108  Iowa,  296,  79 
N.  W.  81. 


M  Raymond  a.  Coltcm,  104  FU. 
219,  43  C.  C.  A.  SOI;  Franklin  v. 
Matoa  Gold  Min.  Co.,  168  Fed.  941, 
80  C.  C.  A.  145;  Kuhue  v.  Qato,  81 
Ind.  66;  Wallace  >.  Long,  105  Ii^ 
522,  S26,  5  N.  E.  666,  56  Am.  Reft. 
222;  Dowling  t>.  McEenney,  124  Man. 
478;  Gorman  v.  Bronanl,  120  Midt. 
Oil,  79  N.  W.  003;  Rutan  ■>.  Hiaeb- 
man,  30  N.  J.  L.  26S;  Mimer  d.  Btron& 
181  N.  Y.  163,  168,  73  N.  K  065.  In 
Spinney  t>.  Hill,  81  Minn.  316,  84 
N.  W.  116,  however,  it  was  held,  cilinK 
no  authority,  that  an  nffvaneab  to 
transfer  stock  in  part  paTmoit  for 
aervioea  was  not  a  tmia  of  tbe  stock 
within  the  meaning  of  the  Statute  of 
B^^^But  see  the  oaae  of  White  b. 
^^Hp  How.  Pt.  S3,  where  a  eoo- 
4^H|  give  stock  t(a  valuable  infbr- 
nuHnwas  r^atded  as  within  the  stat- 
ute, though  the  bargain  was  enforced 
because  the  statute  was  bM  to  hav« 
been  satisfied.  Also  Wallace  v.  Lonft 
105  Ind.  522,  (20,  S  N.  E.  666,  66  J^n. 
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tnu^erred  or  protrused  to  be  tsmodeend,  is  witiun 
of  aection  4  of  the  Act." 

§  Sll.  Mortgages. 

It  is  not  clear  at  common  law  whether  a  moH^^ag) 
is  to  be  r^arded  as  within  the  statute.  In  jurisdicti 
it  is  held  that  a  mortgage  doee  not  transfer  title  b 
creates  a  lloi,  it  ee^ns  obvious  that  the  statute  mui 
inapplicable.  Even  in  jmi^ctions  where  a  mortgage 
timber  a  title  defeasible  upon  the  condition  subsequei 
ment  by  the  mortgagor,  authority  points  in  the  same  d 
In  view  of  the  definitions  in  section  75  of  the  Uniform  I 
it  is  clear  that  mortgages  are  not  within  the  words  ' 
to  flrfl"  <»■  "sale"  m  section  4  of  that  Act. 

§  612.  Agreements  of  partnership  or  agency. 

A  contract  by  which  parties  agree  to  acquire  and 
to  acquire  and  sell  to  third  peraoM,  or  simply  t 
third  persons,  property  for  their  joint  benefit  ia  not  a 
to  sell,  or  a  sale,  within  terms  of  the  statute.** 
an  agreement  between  partners  to  dissolve  the 
ship  and  divide  the  assets  is  not  within  the  statu 
though  one  partner,   who  has  advanced  the  moi 


"  See  ifi^  I  SeO. 

"Gleaaon  v.  Drew,  9  Qreenl.  79; 
Alexander  v.  Qhiwilin,  S  QiU,  138; 
Bogigian  tr.  Haasonoff,  186  Mass.  380, 
3Si,  71  N.  E.  789.  See  also  BeUreoh, 
etc.,  Co.  V.  Honaker,  26  Ky.  L.  Rep. 
717,  76  S.  W.  342.  In  Cerny  ».  Pax- 
ton  &  GaUogher  Co.,  78  Neb.  134,  110 
N.  W.  882,  10  L.  R.  A.  {N.  8.)  640, 
a  debtor  gave  a  cshattel  mortgage  to  his 
creditor  on  the  faith  of  a  iKomiBe«by 
the  latter  that,  if  the  property  whm 
Bold  at  auctiOD  did  nat  biing  above  a 
oertain  priee,  he  would  bid  it  in  and 
allow  the  debtor  to  sell  it  at  private 
sale  and  ke^  any  balance  above  tbe 
debt.  This  agreement  was  hdd  not 
within  the  statute. 

MHmit  p.  Elliott,  60  Ind.  24S,  41 


Am .  R^.  794;  Colt  o.  Clapr 
476;  BuUard  r.  Smith,  139 
2  N.  K  86;  Bogigian  o.  Ha: 
Man.  380,  71  H.  E.  780; 
Reis,  34  Mo.  3S7;  McNee 
lett,  123  Mo.  App.  S8,  99 
Coleman  v.  Eyre,  45  N.  Y. 
B.  French,  167  N.  Y.  213,  2;: 
979;  Tieat  ».  HUm,  68  W 
N.  W.  517,  60  Am.  Rep.  SI 
Roth  Bros.  Co.,  162  Wis.  S 
W.  148,  Ann.  Cm.  1918  C. 
see  Maoe  v.  Heath,  30  N< 
N.  W.  918.  A  fortiori,  a 
agency  under  which  the  i 
purchase  goods  for  the  prin 
within  tlie  statute,  ^^ger  i 
Wis.  584,  111  N.  W.  667,  1 
(N.S.)e60.   Seoalsonqira, 
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wh'ch  the  assets  had  been  purchased,  is  by  t^  agre^noit 
to  have  a  lien  on  the  property  until  the  other  parbiOT 
pays  his  share  of  the  debt."  With  such  cases  should  be 
contrasted  a  case  where  the  agreement  is  that  one  party  shall 
buy  goods  and,  subsequently,  resell  a  share  of  them  to  the  oQier. 
Such  a  contract  is  within  the  statute.**  Wha«  choees  in  action 
are  expressly  included  in  the  terms  of  l^e  statute  the  sale  of  a 
partner's  interest  in  a  bimnees  would  seem  also  to  require  a 
writing."  But  othra^vise  such  a  sale  is  not  within  ihe  statute.** 
A  contract  creating  an  agency  to  sell  goods  is  not  a  contract 
for  the  sale  of  goods  and  is  not  within  the  statute.*' 

§  613.  Agreements  of  compromise. 

A  contract  by  whidi  one  po^on  agrees  merely  to  surrender 
a  claim  upon  goods  is  not  within  the  statute,  for  the  title  in  die 
other  person  vests  in  him,  not  by  virtue  of  a  transfer  &om  the 
adverse  claimant,  but  by  virtue  of  his  own  oii^nal  title.**  So 
where  parties  having  competing  executions  agree  that  the  prop- 
erty shall  be  sold  under  one  of  them  and  the  proceeds  divided, 
they  are  not  freeing  to  transfer  title  to  the  property  or  to  their 
clahns  but  merely  to  divide  the  money  received  fnnn  the  sale.** 

§  614.  "  Of  any  goods." 

The  words  of  the  original  F-nglinh  statute  were  "goods,  wares, 
and  merchandises,"  and  they  have  been  copied  in  many  Ameri- 
can statutes,  but  the  term  "goods,"  as  defined  in  the  Uniform 

"  Mason  v.  Spiller,  186  Maw.  340,  duct  of  tbe  buaiiieaB,  and  the  Utter 
71  N.  E.  779.  takes  the  sole  maaagentent  of  tbe  bwt- 


,  SlAuaen,  23  Wis.  244.  nns,  there  ie  such  acceptance  and  ao> 

Contrast  with  this  case.  Stack  p.  Roth  tusl  reodpt  ss  to  satisfy  U>e  statute. 

Bros.  Co.,  162  Wis.  281,  1S6  N.  W.  Gaisdl  t.  Johnston,  68  Wuh.  470,  123 

14^  Ann.  Gas.  1918  C.  741,  where  m  Pac.  783. 

agreranent  to  buy  at  auction,  and  sell  "  Arkansas  Lumbn  Ac  Co.  v.  B«i- 

forthe  joint  benefit  of  the  parties  such  son,  92  Ark.  392,  123S.  W.  367. 

of  the  goods  as  [M«ved  salable  and  di-  *■  daiL  s.  Duffey,  24  Ind.  271;  Hol- 

vide  the  remainder  at  an  inventory  den  e.  Qilfeatber,  78  Vt.  405,  63  Ati. 

valuation   was  held   not  vithin   the  144. 

statute.  "Mygatt  t.  Tsifaell,  78  Wm.  351, 

"  See  itifra,  i  62S.  47  N.  W.  618.    See  atao    Ooldbedt  •. 

»  Vincent  v.  Viethi,  60  Mo.  App.  KraBinglon  Bank,  147  I^  267,  23  AtL 

9.     Where  one  partner  adb  to  a  oo-  JS6G. 
partner  and  withdmn  from  the  con- 
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Sales  Act,  is  as  wide  in  its  meaning  as  the  several  woi 
the  older  statute.  The  most  troublesome  question 
tempt  to  define  tiie  meaning  of  goods  relates  to  the  di' 
between  real  and  personal  property.  Althoi^  tht 
of  Frauds  in  England  and  the  United  States  require  i 
for  t^e  sale  of  land  to  be  in  writdng,  it  is  frequoitly : 
to  distinguish  whether  a  transaction  is  within  the  sect 
statute  relating  to  lands  or  in  that  relating  to  goods, 
is  no  linutation  of  value  in  the  section  relating  to  I 
that  section  also  offers  only  one  method  of  making  i 
action  enforceable,  namely,  a  writing,  whereas  the  si 
latii^  to  goods  offers  several  alternatives. 

S  616.  Cr<^  and  fractus  industrlales. 

It  would  seem,  on  principle,  that  as  loi^  as  crops 
ing  or  even  standii^  matured  in  the  earth,  they  are 
ihe  really;  and  that  an  agreement  for  an  immediate  t 
title  to  them  while  thus  growing  or  standing  is  an  a 
for  the  sale  of  an  interest  of  land.  Doubtless  the  eart 
used  as  a  storehouse  for  articles  of  any  kind,  but  to  6 
reasoning,  as  has  been  done  to  the  case  of  trees  in  a  i 
is  pushing  it  beyond  the  point  where  it  is  jiistified  by 
In  truth,  the  nurseryman  has  attached  his  trees  to  thi 
the  fact  that  he  means  to  detach  them  later  does  not 
the  bond  existing  in  the  meantime.  On  the  other  h 
clear,  on  principle,  that  a  contract  to  sell  a  particular  ( 
it  has  been  ga^ered  is  a  contract  ior  the  sale  of  go 
thot^  at  the  time  the  contract  was  made  the  crop 
growing  (unless  under  a  local  Ammcan  rule  it  was  a 
for  work  and  labor),"for  the  contract  is  not  to  sell  the 
crop  but  to  sell  the  harvested  crop.  There  can  be  i 
that  the  law  supports  tliis  proposition,**  but  it  does  no- 

"  MjUer  0.  Baker,  1  Met.  27.    The  d.  M'Oauley,  6  H.  &  J.  213, 

fact,  howerer,  that  mieh  tfees  had  to  be  614  [now  OTerruled  by  Wil 

dug  and  packed  by  the  seller  does  not  don,  123  Md.  447,  91  All 

make  the  contract  one  of  work  and  Caa.  1916  C.  339;  Stem  t 

labor  and  thus  withdraw  it  alt<%ether  (Md.),    105   Atl.   780];    T 

from  the  Statute  of  Frauds.     Jonee  v.  I^ne,  17  N.  Y.  Miac.  Tisi, 

Petti«rew,  24  8.  Dak.  432,  127  N.  W.  413. 
638.  "  Evana  v.  Roberta,  S  B 

**Aaitwasheld,«.0.,  inEichdberger  Watts  v.  Oiend,  10  B.  ft  C 
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the  criticism  as  to  trees  in  a  nursery.  The  tendency  ai  the 
deciraons  has  been  to  treat  cropa  as  personal  property  in  some 
cases  where  strict  reasonii^  might  lead  to  a  contrary  omchi- 
sion.  The  v^etable  products  of  the  earth  have  been  clasafied 
as  fructaa  nafuroZeA  and  frucius  induslrialea.  In  the  former  class 
are  included  everything  which  grows  spontaneously,  or  without 
annual  cultivation,  such  as  trees  or  grass.  In  the  second 
class  are  included  crops  which  are  the  subject  of  yearly  plant- 
ing and  cultivation.  By  a  rule  arbitrary,  but  not  inconvoiient, 
frucius  induatriales  are  treated  in  every  case  as  goods,  whether 
matured  or  not  at  the  time  when  by  the  terms  of  the  barpiin 
they  were  to  be  sold.'^  The  definition  of  goods  in  the  Uniform 
Sales  Act  clearly  involves  the  adoption  of  this  rule.  Some 
difficult  questions  have  arisen  in  regard  to  the  line  dividing 
frucim  naimrales  and  fructua  industriales.  Hius,  in  the  case  of 
fruit,  though  the  crop  is  picked  annually,  it  is  not  the  result 
of  annual  planting  and  not  always  of  r^ular  cultivation,  but 
because  of  the  ^^umigl  character  of  the  crop,  tt^etiier  with  the 
labor  required  to  produce  it,  it  has  been  held  that  a  crop  of 
peaches  or  other  orchard  fruit  is  to  be  classed  as  frucius  indus- 
triales.'' The  same  has  been  held  in  regard  to  hops,*"  and  a 
crop  of  timothy  seed.*    A  crop  of  grass  growing  from  peren- 

nun  ti.  Conn,  8  Ind.  SS;  Waiiuoott  ir.  ford  v.  Spratt,  93  Mo.  App.  631,  67 

KOiogB,  84  Mo.  App.  621;  Pitkin  b.  B.  W.  701;  Wimp  r.  Eariy,  lOt  Mo. 

Noyes,  48  N.  H.  294,  97  Am.  Dae.  616,  App.  8C;  Kewoomb  v.  lUmer,  2  Johns. 

.  2  Am.  Rep.  218.  421,  note;  Webeter  «.  Zidly,  £2  Bsrb. 

"MarahftU  v.  Green,   1  C.  P.   D.  482;    Walton    «.   Jordan,    65    N.    C. 

3fi;  Stuttgart  Rioe  Mill  Co.  v.  Renischl  170;  CBrmn  v.  Browder,  2  Lea,  701; 

123  Ark.  351,  184  S.  W.  836;  Marehal,  CroHbjF  ..  De  Bord  (Tex.  Civ.  App.), 

V.  Ff^uaon,  23  Cal.  65;  Davia  v.  Mo-  16S  8.  W.  647;  Kerr  o.  ffiU,  27  W.  Va. 

FvUne,  37  Col.  634,  99  Am.  Dec.  340;  £76.    Cf.  PoweU  D.  Rich,  41  HI.  466; 

Wetopaky  v.  Now  Haven  Gas  Light  Fbwera  e.  Clarkaon,  17  Kan.  218. 

Co.,  88  Conn.  1,  90  Atl.  30;  Bull  v.  ■Pumec  v.  Piercy,  40  Hd.  212,  17 

Gtiawokl,  19  111.  631;  Sherry  p.  Picken,  Am.  Rep.  591;  Vulioevich  c.  Skinnv, 

10  Ind.  375;  Mordand  v.  Myall,  14  77  Cal.  239,   19  PAc  424;  Smot^  ■. 

Bush,  474;  Bryant  v.  Croeby,  40  Me.  9;  Smock,  37  Mo.  App.  56.    But  aee  Rod- 

Puraer  p.  Piercy,  40  Md.  212,  17  Am.  wdl  «.  HuUipa,  0  M.  A  W.  501. 

Rep.  691;  Willanl  v.  Higdon,  123  Md.  "Rodwdl  o.  Hiillipe,  9  H.  &  W. 

447,  91  Atl.  577,  Ann.  Gaa.  1916  C.  601,603;Fnuiktr.HNTiiigtoD,36BMb. 

339;  Whitmanh  v.   Walker,    I   Met.  416. 

313;  Smock  v.  Sniook,  37  Mo.  A|^.  66;  "  Wimp  o.  Eariy,  104  Mo.  ^ip.  85, 

B<dt  V.  Holt,  57  Mo.  App.  272;  Swaf-  78  8.  W.  343. 
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$  617.  Water  and  ice. 

Water  when  separated  from  a  stream  or  lake  becomee  per- 
sonalty.  In  the  case  of  Jersey  City  f-  Harrison,**  where  ooe 
town  had  contracted  to  supply  water  to  another  at  a  specified 
price  per  millicoi  gallons,  the  court  held  the  contract  to  be  "a 
contract  for  the  sale  of  goods,  wares,  and  merchandise,  aa  fulfy 
as  if  the  water  waa  to  be  delivered  in  bottles."  *^  Ice  wtuch 
has  been  cut  is  p««>nal  property,  and  a  contract  to  sell  and 
deliver  after  cutting  would  be  a  contract  to  sell  goods.  It  has 
even  been  broadly  held  that  a  sale  of  ice,  whether  the  subject 
of  the  sale  is  ice  in  the  water  or  not,  is  a  sale  of  goods,  owing 
to  the  ei^emeral  character  of  ice  and  because  it  can  only  be 
used  and  sold  as  person^ty.^ 

$  518.  Minerals,  manure. 

Minerals  also,  though  part  of  the  realty,  may  be  severed  and, 
when  severed,  become  goods.  A  contract  to  sell  severed  iron 
are  would  be  a  contract  to  sell  goods  even  though  the  ore 
which  the  parties  expected,  or  even  contracted,  should  be  the 
subject  of  the  sale,  was  not  yet  mined;  but  any  attempt  to 
give  the  buyer  a  right  in  the  ore  before  it  was  mintid  would  be 
an  attempt  to  transfer  an  interest  in  land.**  As  to  manure,  the 
Massachusetts  court  said:  *"  "It  is  till  then  [the  time  when 
Eager,  16  N.  J.  L.  81^  Green  e.  Ann-  «  71  N.  J.  L.  W,  70. 
Strang,  1  Denio,  550;  Biahiq) «.  Bishop,  <■  Hig^ns  v.  Kuotero',  41  Midt.  318, 

11  N.  Y.  123,  62  Am.  Dec.  68;  2  N.  W.  13,  32  Am.  Kep.  160.  Com- 
Miiell  V.  Burnett,  4  Jones  (X.  C),  249,  para  State  n.  Pottmeycr,  33  lad. 
60  Am.  Dec.  744;  Drakes.  Howdl,  133      402. 

N.C.  162,  46 a  £.539;  Clarke.  Guest,  «See  McCkmathf  r.  lAOhom,    25 

S4  0hio8t.298,43N.E.862;BowOTP.  Ky.  L.  Rep.  071,  76  8.  W.  535.  In 
Bowera,  95  Pa.  477;  Miller  v.  Zufall,  McwEan  s.  Ruiad],  [1900]  1  K.  B.  3S7, 
113  Fa.  317,  e  Atl.  350;  Knox  d.  Haral-  the  jdamtiS  sued  on  a  contract  to  aeU 
son,  2  Tenn.  Ch.  232;  Buck  v.  Pickwell,  him  ^ag,  whi<^  had  been  tipped  on  ttie 
27  Vt.  157;  Charles  Somers  Co.  t>.  defendant's  land  a  long  time  [H«vioaalr. 
Fix,  76  Wash.  233,  134  Fao.  932;  The  {duntiff  wu  givoi  the  right  to 
France  e.  Deep  River  Logging  Co.,  e&tra'  on  the  l&nd  and  take  as  much  aa 
79  Wash.  336,  140Pae.  361;  Huharty  he  wanted  at  a  fixed  price  per  ton.  Hub 
V.  Milla,  49  W.  Va.  446,  38  S.  £.  .521;  was  held  not  a  oontraot  for  Oe  sale 
Daniels  r.  Bailey,  43  Wis.  566;  liUie  of  goods  and  the  buyer  was  hdd 
V.  Dunbar,  62  Wis.  108,  22  K.  W.  467;  not  entitled  to  the  measure  of  dam- 
Seymour  V.  Cushway,  100  Wis.  580,  agee  iwovided  in  the  Sale  of  Gooda 
67  N.  W.  769,  69  Am.  St.  Rqj.  957.      Act. 

«71  N.  J.  L.  69,  72  N.  J.  L.  185,  "Stroiig  >.   Doyle,  110  Maw.  92, 

53  AU.  100.  03. 
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What  are  fixtures  may  depend  to  some  extent  upon  the  agree- 
ment of  the  parties.**  For  the  same  reason  that  a  sale  of  fix- 
tures by  a  tenant  to  his  landlord  is  not  a  sale  of  goods,  so  a  con- 
tract by  which  one  person  agrees  to  make  improvements  on 
land  of  another  who  agrees  to  pay  subaequently  for  the  im- 
provementa  is  not  within  the  statute,  whether  the  agreement 
to  pay  is  made  before  or  after  the  in^mivemeuts  have  been 
made.** 

§  620.  Bulldiiigs. 

Agreonents  are  not  infrequently  made  for  the  sale  of  build- 
ings or  of  the  materials  in  standing  buildings.  If  the  confjract 
is  to  sell  and  deliver  a  house,  even  though  ^e  house  is  at  the 
time  of  the  bai^ain  affixed  to  the  realty,  it  is  a  contract  for 
the  sale  of  goods,  for  the  parties  contract  to  buy  and  sell  a 
house  separated  from  the  realty  and  moved  from  its  founda- 
tions.** On  the  other  hand,  if  the  parties  attempt  to  make  a 
present  tratmfer  of  a  biiilding  or  materials  fixed  in  a  building, 
it  is  evident  that  they  are  attempting  to  make  a  sale  of  realty, 
even  thoi^^  it  is  also  agreed  that  the  subject-matter  of  the  sale 
shall  be  sevraed  within  a  short  time;*^  and  a  parol  reservation 

obMrv«  the  importanoe  of  distiii-  App.  648, 33  S.  W.  273.  Compare  Feo- 
guiahiag  between  a  sale  of  fixtum  to  iMOn  n.  Rsckliff,  50  Me.  362;  FtnrdU 
the  landlord  and  one  to  a  third  peraon.  >■  MoAshan,  28  Mo.  70.  The  state- 
See  also  Strong  v.  Doyle,  110  Maaa.  a>ie*A  of  law  in  this  Hsction  was  quoted 
92,  93;  Morgan  e.  Ruaadl,  [1B09]  1  with  ^iproral  in  Wetopsky  r.  New 
K.  B.  367.  Haven  Oaa  U^t  Co^  88  Conn.   1, 

M  Durkee  «.  Powdl,  76  N.  Y.  App.  00  Atl.  30,  when  the  sale  of  a  houM 

DiT,  176,  77  N.  Y.  8.  368.    See  also  to  be  removed  waa  held  not  to  be  a 

StnMiB  p.  Doyle,  110  Maw.  92.  contract  for  the  sale  of  realty. 

**  Frear  v,  Hardenbo^  6  Johns.  "  lAvery  ».  Pureell,  39  Ch.  D.  508. 
272,  4  Am.  Deo.  3£6;  Baiedict  v.  In  this  case  the  drfendant  aiAA  build- 
Bec^Me,  11  Johns.  146;  Lower  p.  Win-  Ing  materiala  in  a  standing  build- 
tos,  7  Cow.  263.  See  also  Underfeed  ing-  By  the  tenna  of  tiie  eale  Uie  ma- 
Stoker  Co.  V.  Detrwt  Co.,  136  Mich,  terials  were  to  be  taken  down  and  r»- 
431,  97  N.  W.  959.  moved  within  two  montha.     Chit^, 

"  Scoggin  V,  Slater,  22  Ala.   687;  J.,  held  the  contract  to  be  one  for  the 

Harria  v.  Powne,  57  Ala.  139;  Clan-  sale  <A  an  interest  in  laiid  and  refused 

ento  D.   Mwton   (Ala.),  76  So.  306;  to  fdlow  the  doctrine  ap{died  to  trees 

Long  V.  White,  42  (Miio  St  S9.    See  in  Marshall  p.  Oreen,  1  C.  P.  D.  35, 

abo  Bogos  V.  Cox,  96  Ind.  167,  40  Am.  that  the  prospect  of  immediate  aever- 

Bq>.  152;  Whetmore  e.  Rhett,  12  Rich,  anoe  took  the  case  out  of  the  fourth 

L.  666;  Brown  «.  Rijaod,  11  Tex.  Civ.  teetixai.    To  the  same  effect  as  Iavo; 
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of  a  building  is  equalty  opposed  to  the  section  at 
relating  to  land." 


§  S21.  Choses  in  action. 

Under  the  English  statute  it  is  settled  that  chof 
are  not  included  within  the  terms  "goods,  wares,  ai 
dises."  This  is  true  even  though  the  chose  in  actioi 
is  evidenced  by  a  tangible  docmnent,  as  a  certificai 
In  the  United  States,  under  statutes  similar  to  the  E 
nal,  shares  of  stock  are  held  to  be  included.*"  like 
and  mortgage  are  goods,  wares  and  merchandise 
statutes  in  the  United  States ;  *^  and  bills  and  notes.*' 

44,  no  N.  E.  SIS,  Ann 
988;  Hewson  v.  Peterma 
Wa^.  600,  136  Pac.  llf 
(N.  8.}  398,  Ann.  C&s. 
Korrer  u.  Madden,  152 
N.  W.  326.  Webb  v.  I 
R.  R.,  77  Md.  92,  26  At 
St.  Rep.  396,  follows  tb< 
moDs,  uid  discredits  a 
contrary  in — Colvio  p,  W 
See  also  Bogeta  v.  Burr, 
31  S.  E.  438,  70  Am.  St. 
Meehan  v.  Sharp,  151  )' 
N.  E.  507;  Schaefer  ». 
Man.  467,  89  N.  E.  (i 
Brookina,  23  Mick  48,  9 
In  Trenholm  v.  Kloepper, 
129  N.  W.  436,  and  Hon 
ivtt,  143  Wis.  639, 128  N 
tracts  to  r^urchaee  stoci: 
seller  as  a  term  of  the  e; 
taken  out  of  the  statut 
ceptanoe  and  receipt  of 
the  ori^nal  purchase.  8e 
ad  fin. 

"Qieenwood  v.  Law, 
168,26Atl.l34,19L.R.. 

•>  Hudson  p.  Weir,  29  Al 
t>.  Holmes,  41  Me.  523; 
otuil,  60  Mo.  430,  435;  Bi 
liams,  3  Met.  365;  Somer 
118  Man.  279,  19  An 
But  see  contra,  Vawter  : 
Ind.  593;  Howe  v.  Jones, 


v.  PuiBdl  is  Meyers 

El.    469,     See,    bowevcf,    Keyaer   ti. 

School  District,  36  N.  H.  477. 

"McLeod  f.  Clark,  110  Mi».  861, 
71  So.  11. 

"See  as  to  sboree  of  stock,  Hum- 
Ue  V.  Mitchell,  11  A.  ft  E.  205;  Brad- 
%  ■>.  Holdsworth,  3  M.  £  W.  422; 
Knight  V.  Barber,  16  M.  ft  W.  66; 
Headline  v.  Siggers,  1  Ex.  856;  Tranp- 
vt  p.  Eilner,  3  C.  B.  249;  Bowlby  v. 
Ben,  3  C.  B.  284;  Duncuft  o.  Albrecht, 
12  Sim.  189.  As  to  choees  in  action 
geoerally.  Colonial  Bank  t>.  Wfainney, 
30  Ch.  D.  261,  283;  Benjamin  on  Sales 
(5th  Eng.  ed.),  174.  Cmnpare  Evans 
p.  Davies,  [18931  2  Cb.  216. 

*■  Snow  Storm  Min.  Co.  p.  Johnson, 
186  Ftd.  745,  108  C.  C.  A.  615;  Stifft 
V.  Stiewel,  91  Ark.  445, 125  S.  W.  1008, 
18  Ann.  Cas.  597;  Runell  v.  Betts,  107 
Ark.  ^9,  166  S.  W.  467;  Mayer  p. 
Child.  47  Cd.  142,  144;  North  p. 
Forest,  15  Conn.  400;  De  Nuniio  p. 
De  Nunzio,  90  Conn.  342,  97  Atl.  323; 
Banta  p.  Chicago,  172  IlL  204,  218, 
60  N.  E.  233,  40  L.  R.  A.  611;  Pray  p. 
Mitchell,  60  Me.  430;  Colvin  p.  Wil- 
liains,  3  H.  ft  J.  38,  5  Am.  Deo.  417; 
Tisdato  p.  HairiB,  20  Pick.  9;  Board- 
man  p.  Cutter,  128  Mass.  388;  Fine  p. 
Hornsby,  2  Mo.  App.  61;  Bamhardt 
p.  Walls,  29  Mo.  App.  206;  Davia  Laun- 
dry ftc  Co.  p.  Whitmore,  92  C»uo  St. 


1008 


WIIiblfiTON  OK  CONTRACTS 


haa  no  ezist^ice  until  it  is  issued,  and,  therefore,  an  oral  ag  -  - 
ment  to  contribute  capital  and  take  stock  in  a  corpora' 
about  to  be  fonned  has  been  upheld; "  as  has  an  oral  agreen:  ■ 
for  the  sale  of  an  interest  in  an  invention,  before  tettera-pai '  - 
have  been  obtained; "  and  so  a  patent  itself  or  an  interesv  ^ 
a  patent  haa  been  held  orally  assignable.**  In  a  Massachusetts 
case  which  so  held,"  the  court  said:  "The  words  of  the  statute 
have  never  yet  been  extended  by  any  court  beyond  securities 
which  are  subjects  of  common  sale  and  barter  and  which  have 
a  visible  and  tangible  form."  These  words  are  quoted  with 
approval  in  other  cases."  Th^  are,  however,  not  strictly 
accurate,  iar  even  a  sale  of  a  simple  contract  debt  has  been  held 
by  some  courts  to  be  within  the  statute.**  The  sale  of  a  part- 
ner's interest  in  a  firm  is  not  within  the  statute."  In  some 
States  choses  in  action  have  been  inchid^d  by  tiie  express  words 
of  the  statute,^  or  the  wide  term  "personal  property"  is  used.^* 

N.  W.  461,  10  N.  W.  2W;  Bdl  o.  Kt- 
mu,  143  Ey.  521,  136  S.  W.  1026,  35 
L.  R.  A.  (N.  S.)  820;  Whitteinore  t>. 
Qibbfl,  24  K.  H.  484. 

••  Wemple  v.  St.  Louia  fto.  R.  Co., 
laO  m.  196,  II  N.  E.  gOB;  Femnsula 
Lnamg  Co.  v.  Cody,  161  Mioh.  604, 
126  N.  W.  1053;  York  Park  Builditig 
Abmc  v.  Barnes,  30  Neb.  834,  58  N.  W. 
440;  Clapp  o.  Oilt  Edge  Minn  Co., 
33  S.  Dak.  123,  144  N.  W.  721.  See 
ako  Berwin  *.  Bolles,  183  Mam.  340, 
3C,  67  N.  E.  323;  ClenMnt  r.  Howe,  33 
8.  Dak.  490,  146  N.  W.  700. 

"  DalieU  V.  Duebw  Watch  Cue  Mfg. 
Co.,  140  U.  S.  316,  37  L.  Ed.  749,  13 
8.  Ct.  886;  Somerby  v.  Buntio,  118 
Mass.  279,  19  Am.  Rep.  459;  Hani- 
^n  V.  Smith,  67  N.  J.  Eq.  635,  42 
AU.  679;  Jones  t>.  R^nolds,  120  N.  Y. 
213,  24  N.  E.  279.  See  also  Cook  v. 
Strung  Eleotrie  Co.,  118  Fed.  46. 
An  aaaignmoit  of  &  pfttent  must  be  in 
writing.    V.  e.  Comp.  St.  (1001),  p. 


"  Searle  s.  HiU,  73  la.  367,  36  N.  W. 
400,  5  Am.  St,  Rep.  688;  Burr  ».  De- 
LeVe^ne,  102  N.  Y.  415,  7  N.  E.  366; 
~  p.  Whitoomb,  85  Vt.  76,  81 


AU.  97.  The  Federal  Statute  requii^ 
ing  a  writing  in  rader  to  validatr  an 
onignmMit  [Camp.  Stat.  (1901),  p. 
3387],  is  only  of  in^nrtaooe  where  the 
rights  of  third  peraone  ate  oonoemed. 
See  cases  (upra,  also  Burice  •.  PartiidgB, 
68  N.  H.  349. 

"Somerby  p.  Bontin,  118  Ham. 
279,  19  Am.  Rep.  4S0. 

•>  Hedkan  s.  Sharp,  151  Mass.  56^ 
24  N.  E.  907;  ^tiuwnt  v.  Vtetba,  60 
Mo.  App.  0.  See  also  Boata  w.  Cta- 
cago,  172  ni.  264,  218,  SO  N.  E.  233. 
40  L.  R.  A.  611;  Howe  v.  Jotm,  S7 
Iowa,  130,  8  N.  W.  451. 

"Walkw  ».  Suwde,  64  Ga.  178; 
FVendi  V.  Schoonmaker,  60  N.  J.  L. 
6,54Ati.225. 

••Tmoent  v.  Vieths,  60  Mo.  A^i.  9. 

"See  Coltoa  e.  Raymond,  114  Fed. 
863,  £2  C.  C.  A.  382;  Artcbo-  ». 
Zeh,  6  Hill,  200;  Pnbody  r.  Speyen, 
56  N.  Y.  230;  Tomiriins  v.  BbeAau,  168 
N.  Y.  617,  53  N.  E.  502;  Grecsibtsg 
V.  Davidson,  39  N.  Y.  Miac.  Rep.  796, 

81  N.  Y.  S.  345;  Nichob  «.  Oark,  40 
N.  Y.  Misc.  a^  107;  ^aear  p.  Badi. 

82  Wis.  102,  62  K.  W.  97. 

"See  Mechan  on  Sal^  S2S7. 
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"niat  such  baigfuns  may  be  within  the  statute  is  clear  from  ^k 
authorities  rated,  but  a  subsidiaiy  question  is,  as  yet,  not  so 
clearly  settled.  Is  the  value  of  goods  for  the  purpose  of  de- 
terminii^  whether  a  contract  to  sell  at  a  price  to  be  fixed  in 
the  future  is  within  the  statute,  to  be  regarded  as  the  amount 
the  parties,  or  a  reasonable  person  in  their  position,  would 
have  expected,  or  is  the  value  what  it  actually  turns  out  to  be, 
or  is  the  true  construction  tiiat  which  has  been  adopted  in 
connection  with  contracts  not  to  be  performed  within  a  year, 
namely,  that  if  the  value  may  not  exceed  the  statutory  amount, 
even  though  it  probably  will  and,  in  fact,  ultimately  does,  the 
contract  is  not  within  the  statute.  Probably  the  true  view  is 
tiiat  the  matter  depends  on  the  ultimate  value  of  the  goods 
to  be  sold."  This  rule,  however,  leads  to  the  curious  result 
that  not  only  may  it  be  imcertain  at  the  time  the  contract  is 
made  whether  it  is  within  the  statute,  but  if  the  contract  is 
utterly  broken  by  the  seller  at  the  outset,  it  may  hf^ipen  that 
it  never  can  be  deternuned  with  certainty  what  the  amount 
or  value  of  the  goods  would  have  been  if  the  contract  had  been 
carried  out,  and,  therefore,  whether  the  contract  is  within  the 
statute. 

$  S24.  "  Five  hundred  dollars  or  upwards." 

The  amoimt  fixed  by  the  English  statute  is  £10  or  upwards 
and  this  sum  has  generally  been  trarelated  in  the  United  States 
into  $50.  In  Arkansas,  Maine,  and  Missouri,  it  is  fixed  at  $30 ;  ^ 
in  New  Hampshire,  $33;  in  Vermont,  $40;  in  California,  Idaho, 
Montana,  and  Utah,  $200;  and  in  Florida  there  is  no  limit.  It 
should  be  noticed  that  at  the  time  when  the  amount  was  orig- 
inally fixed  in  the  EngEsh  statute,  £10  meant  a  great  deal 
more  money  than  it  does  to-day.  It  was  deemed  wise  in  fixing 
the  amount  in  the  Uniform  Sales  Act  to  set  the  limit  at  $500. 
This  figure  has  been  changed,  however,  in  several  of  the  States 
which  have  passed  the  Act.*    It  has  been  serioxisly  questioned 

BowmAD  f.  CoQii,  S  Ind.  58;  Jersey  Sales  Act  fixed  the  amouDt  at  $500. 

aty  V.  HarriMii,  72  N.  J.  L.  185.  Eigen  v.  RosoliD,  86  N.  J.  L.  SIS,  86 

"Watte   v.    Friend,    10   B.    A    C.  Atl.  923. 

446.  "  It  ia  reduoBd  to  $50  in  Midiiffui, 

"  This  was  also  the  amount  in  New  Minnesota,  New  Yori^  Wisaoiiaa  sad 

Jeimy  until  the  pMsaige  of  the  Uniform  Wyoming. 
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although  each  article  was  separately  bid  for  and  knocked  down, 
acceptance  of  one  article  took  all  out  of  the  statute."  Where 
goods  are  to  be  delivered  in  instalments,  even  though  each  instal- 
m^it  is  of  less  value  than  that  specified  in  the  statute,  the  con- 
tract is  within  the  statute  if  it  is  in  fact  a  single  contract,  and  if 
the  total  value  of  all  the  instahnents  exceeds  the  prescribed 
amount."  Where,  however,  goods  belonging  to  several  persons 
are  sold,  even  though  one  bargain  only  is  intend^,  there  must 
be  several  sates  in  order  to  transfer  title  to  the  goods  to  a  pur- 
chaser and  the  property  of  each  seller  must  be  considocd 
separately." 

§  S24a.  Agreements  to  execute  a  written  memimndnm  of  an 
oral  contract. 

Sometimes  parties  not  only  enter  into  an  oral  contract  within 
the  Statute  of  Frauds  but  further  agree  to  reduce  their  oral 
^reement  to  writing.  If  this  last  agreement  can  be  specif- 
ically enforced  it  will  result  in  making  the  principal  agreement 
enforceable;  or  if  damages  can  be  recovwed  for  breach  of  the 
contract  to  make  a  writing  these  damages  will  be  indentical 
with  the  damages  recoverable  on  the  principal  agreement  if 
that  w&e  enforceable."  Whether  a  court  should  thus  allow 
in  effect  the  enforcement  of  the  principal  agreement  though  that 
is  oral  depends  upon  its  attitude  towards  the  Statute  of  Frauds. 
Technically  t^e  agreement  to  reduce  the  mun  contract  to 
writing  is  not  within  the  Statute;  and  courts  desirous  of  limit- 
ing the  statute  to  the  narrowest  possible  field  will  be  disposed 
to  enforce  the  contract; "  but  as  a  practical  matter  the  enforoe- 

"  Jenuen  t>.  WendeU,  51  N.  H.  63,  ••  TMnpldna  c  Sbeduto,  1S8  N.  Y. 

12  Am.  Rep.  4S;  CaSm^  v.  Hampton,  fll7,  £3  N.  E.  BOH. 

2W.  AS.  377,  37Am.D«).611;Tomp-  "Clark  o.  Bradford  Oafi,  etc,  Co., 

Uns  D.  HaM,  2  Barr,  74.    In  the  New  (Dd.  1916),  98  Ati.  368;  Pratt  ■>.  Hud- 

Hampihire  case  the  purohaaes  were  son  Bivtx  Railroad  Co.,  21  N.  Y.  SOS; 

not  ereiD  all  made  on  the  aame  day.  MoLachlm  v.  WhitdwU,   114  N.  Y. 

But  Bee  the  oontrBry  and  sounder  deoi-  Aiq>.  Div.  315,  99  N.  Y.  S.  721. 

(dons,  Emnson  o.  Hedia,  2  Taunt.  38;  *  Htdlia  c  Whitong,   1  Vem.  151 

Coustoa  t>.  Ch^iman,  L.  R.  2  H.  L.  Qease);  Shak«q>eaie  v.  Alba,  76  Ala. 

Sc.  250,  262.    See  also  Hess  «.  Dioka,  351    {leaae};   Brickey   d.    Contiaental 

181  la.  342, 164  N.  W.  630.  Gin  Co.,  113  Ark.  15,  186  S.  W.  744 

"  Marah   ».    Hyde,    3    Gray,    331;  QESunuice   policy  for   mcn«   than  a 

Standard  Wall  Paper  Co.  v.  Tovnu,  72  year);  Eaton  ■>.  Whita^,  18  Cum. 

N.  H.  324,  56  AtL  744.  222,  44  Am.  Dec.  586  (IsMe);  JuKn  •. 
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VMjring  language  of  the  fourth  and  aeventeenth  seetima  of  the  Tb<gH«h 

Btatute 52S 

lADEuage  of  Amwican  statutes 62S 

EiSeot  of  Donoomidianoe  with  the  statute 527 

11w  statute  doea  not  aSect  fully  executed  agreemcmta 538 

nhistratioDs  <rf  the  effect  of  unenforceable  contnM^  as  apunst  the  original 

parties,  or  their  sucoeoson 529 

lUrd  persona  cannot  take  advantage  of  the  statute 530 

~Effact  of  the  word  "void"  or  a  nmilar  word  in  statutes 531 

DiviaiUe  contracts 532 

-■Hie  doctrine  of  part  performance  applies  exclusivdy  to  contncta  for  the 

sale  of  land 533 

Quaai-oontraotual  recovwy  for  part  perfonn&noo  of  a  contract  within  the 

Btatute 534 

Restoration  or  reoovoy  in  specie  of  what  has  been  given  or  received 535 

Measure  of  damages 536 

Reoovoty  of  the  value  of  improTements 537 

The  statute  as  a  defence  to  reoovsry  by  a  plwntiff  in  default 538 

§  626.  Vaiying  language  of  the  fourth  and  seventeenih  seo- 
titms  of  the  En^iah  statute. 

The  fourth  section  of  the  English  Statute  of  Frauds  provides 
that  "no  action  ehall  be  brought,"  to  chaige  the  promisor  upon 
any  of  the  contracts  therein  enumerated  unless  a  memoraaduia 
is  made  and  signed.  Section  seventeen  of  the  (»iginal  statute 
provides  that  no  contract  for  the  sale  of  goods  "shall  be  allowed 
to  be  good"  unless  the  statute  is  complied  wUh.  These  words 
of  the  latter  section  have  been  changed  by  the  l^^e^i«>'  Sale  of 
Goods  Act  to  "^all  not  be  enforceable  by  action."  The  new 
words  are  supposed  to  reproduce  accurately  the  Ic^al  effect  of 
the  earher  language^  and  they  have  been  copied  in  the  American 
Uniform  Sales  Act.  No  distinction  is  made  by  the  Bng)iph 
courts  in  the  effect  of  ihe  fourth  and  seventeenth  sections  based 
on  the  difference  of  languf^e  herein  alluded  to.' 

i  See,    howero',    Morris   v.    Baron,  ■  It  was  indeed  said  by  PariEB,  B.,  in 

11018]  A.  C.  1.  Cairington  v.  Roots,  2  M.  ft  W.  218, 

lOM 
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but  t^e  same  a8sum.pti<»i  cannot  safely  be  made  in  regard 
to  the  words  "shall  be  void,"  or  "are  void,"  which  are  con- 
tained in  the  statutes  ol  a  number  of  the  States,  naxaeiy: 
Alabama,'  Colorado,'  Michigan,'  Nebraska,'  Nevada,'  New 
Jersey,"  New  York,"  Or^on,"  Utah,"  Wisconsin,"  Wyom- 
ing." and  the  word  "invalid"  is  sometimes  treated  as  equiv- 
alent to  void." 

§  627.  Effect  of  ttoncompUance  widi  the  statute. 

Under  the  English  statute  it  has  been  held  that  only  tfae 
enforceability,  not  the  validity,  of  a  bargain  dep^ids  upon  the 
satisfaction  of  the  statute.  It  is  even  said  that  the  only  effect 
of  the  statute  is  to  require  certain  evi(^ce  in  order  to  prove 
the  bargain^  This  view  has  been  given  currency  by  the  learned 
author  of  the  lea(Ung  treatise  on  \he  Statute  of  Frauds,"  and 
has  been  expressed  in  the  statute  of  Iowa  referred  to  in  the 
preceding  section."  It  has  also  received  sanction  from  ex- 
pressions of  distinguished  judges."   But  it  has  more  accurately 


'Code  (1907),  {4289. 

•  Mills'  St.  (1912),  i  3066. 
'Comp.   L.    (1916),   J 11981.     Tbo 

enactment  of  the  Uniform  Salee  Act 
in  1913  subatitutes   "not  enforceable 
by  action"  in  the  clause  relating  to 
sates  of  goods. 
■Iter.  St.  (1913),  {2030. 

•  Eev.  L.  (1912),  {  1076.  The  raact- 
ment  of  the  Uniform  Sales  Act  in  1915 
subetitutee  "not  enforceable  by  action " 
in  the  clause  relating  to  sales. 

"Comp.  St.  (1916),  p.  2615,  {6. 
The  Uniform  Sales  Act  was  passed  m 
1907. 

"  Birdsoye's  Cum.  A  Gilb.  Com.  L. 
(1918),  Praaonal  Property  Iaw,  Seo.  31. 
The  Uniform  Sales  Act  was  passed  in 
1011. 

"  Lord's  One.  Lavs  (1910),  {  808. 
SeeTaggart  v.  Hunter,  78  Oreg.  139, 
160  Pac.  738,  152  Pac.  871,  Ann.  Caa. 
1918  A.  128. 

"Comp.  L.  (1907),  {2467.  The 
Uniform  Sales  Act  was  passed  in  1917. 

"Stat.    (1915),   {2307.     The  Uni- 


fonn  Sales  Act  was  passed  in  1911,  and 
the  Statute  of  Frauds  in  that  Act  'a 
pcinted  in  the  VRsoonain  Statutes  as 
1684~t,  {  4;  but  the  old  statute  dedatw 
ing  sales  "void"  if  the  statute  is  not 
satined  is  still  printed  as  1 2308. 

"Comp.  St.  (1010),  {{3761,  3752. 
The  Unif  onn  Sales  Act  was  posed  in 
1917. 

"  Jonoi  V.  Pettigrew,  25  S.  Dak.  432, 
127  N.  W.  538.  See  itrfra,  i  631,  n.  55, 
66. 

"  Browne  on  the  Statute  of  Prauda. 

>•  In  Reuber  a.  N^m,  147  Iowa,  374, 
126  N.  W.  906,  068,  the  court  said: 
"Our  Statute  of  Frauds  is  a  statute  of 
evidence.  It  does  not  forbid  an  oral 
contract  nor  r«ider  an  alleged  oral 
contract  void  or  inntlid.  It  only  for- 
bids oral  evidence  of  a  contiact  which  is 
within  its  [MoviaionB.  It  pamits  the 
plaintiff  to  call  his  adversary  as  a  wit- 
ness and  to  establish  the  slleged  oou- 
tnkct  by  his  oral  evidence  if  he  can." 

■■  Lord  Blackburn  in  Maddison  tt. 
Aldeiwin,  9  App.  Cas.  467,  at  p.  488: 
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evidence  were  involved  thia  would  be  imneceeaary.  To  be  sure 
the  requir^n^it  of  a  special  plea  is  by  no  means  universal;  for 
in  England  at  common  law,  and  still  in  many  jurisdictions  of 
the  United  States,  the  defendant  may  take  advantage  of  the 
statute  under  the  general  issue.**  In  some  d  these  cases  the 
fact  that  the  local  Statute  of  Frauds  declared  that  contracts 
within  its  terms  were  "void"  is  the  decisive  point.  The 
words  of  the  Tlngliah  statute  also  seem  to  eiqiress,  if  naturally 
construed,  more  than  a  rule  of  evidence.  For  these  reasons  it 
seems  better  to  call  the  rule  of. the  statute  one  of  remedial 
procedure,  somewhat  analogous  to  the  rule  of  the  Statute  of 
Limitations,  rather  than  a  mere  rule  of  evidence.*' 


§  628.  The  statute  does  not  affect  fully  executed  agreements. 

The  Statute  of  Frauds  invaUdates  only  agreements  execu- 
tory at  least  on  one  side,  whether  rendering  them  unenforceable 
as  in  most  jurisdictions  or  wholly  void  as  in  a  few  otherQ.  It 
does  not  render  transactions  illegal  or  opposed  to  pubUc  policy, 


Smyth,  21  Utah,  109,  S»  Pac.  7S6; 
JennLoff  v.  Auger,  215  Fed.  698  (D.  C. 
Waah.);  Tregw  d.  Milk,  11  Wyo.  438, 
72  Pm.  678. 

"  Buttertnere  s.  Hayes,  6  M.  &  W. 
4JS6;  £^atwood  if.  Kenyon,  11  A.  &  E. 
438;  Dunphy  v.  Ryan,  116  V.  S.  491, 
6  8.  a.  486,  29  L.  Ed.  703;  McDonald 
V.  Yungbluth,  46  Fed.  S36;  Buhl  n. 
Stevens,  84  Fed.  922;  Tliompaon  e. 
Frakn,  112  Iowa,  S8fi,  84  N.  W.  703; 
WisveU  i>.  Tefft,  5  KoD.  263;  Morgan 
B.  Wlckliffe,  22  Ky.  L.  Rep.  1648,  61 
S.  W.  13;  Hamilton  o.  Thiraton,  93 
Md.  213,  48  Atl.  709;  Morgart  c. 
&nouse,  103  Md.  463,  63  Atl.  1070, 115 
Am.  St.  Sep.  367;  lluTd  Nat.  Bank  v. 
Sted,  129  Mich.  434,  88  N.  W.  1050, 
64  L.  H.  A.  119;  BeaJi  v.  lamprey,  82 
Minn.  320,  S4  N.  W.  1018;  Neuvirth 
c  Enrfer,  83  Mo.  App.  420;  Leesley 
V.  A.  Rebori  Fruit  Co.,  162  Mo.  App. 
195,  144  8.  W.  138;  Riiff  v.  Riibe,  68 
Neb.  543,  94  N.  W.  517;  Jones  v.  Petti- 
grew,  25  S.  Dak.  432,  127  N.  W.  538; 
HotcfakiBs  V.  lAdd,   36  Vt.   598,  86 


Am.  Deo.  679;  McOanahan  ».  Otto- 
Maract  Ac.  Co.,  74  W.  Va.  513,  82 
8.  E.  752;  WilUainvHayward  Co.  p. 
Brooks,  9  Wyo.  424,  64  Pkc.  342. 
SeealsoBoonei'.  Coe,153Ky.  233,  154 
S.  W.  900. 

**  This  view  is  daborated  in  an  able 
artide  in  9  Am,  L.  Rev,  434,  Tbe 
article  is  not  signed  but  was,  in  fact, 
written  by  William  C.  Lonnf^  late 
juetioe  of  the  Suprone  Judicial  Court 
of  MavBchusetta.  The  theory  ia  sub- 
stantially stated  also  by  WUIra,  J., 
in  Gibson  v.  Holland,  L.  R.  1.  C.  P. 
1,  in  language  quoted  and  apf«t>ved 
by  Peters,  J.,  in  Bird  ».  Munroe,  06 
Me.  337,  347,  22  Am.  Reft.  571:  "The 
oourte  have  oonsidered  the  intention 
of  the  LegialatUTB  to  be  of  a  mixed 
character;  to  i»ev«it  persons  frran 
having  actions  brou^t  against  Uion 
BO  bag  as  no  written  evideuoe  was 
existing  when  the  action  was  insti- 
tuted." See  also  Kor  v.  Finch,  25 
Ida.  32,  135  Pac.  1165. 
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aad  therefore  if  an  agreement  within  its  scope  is  e 
both  sides,  neither  party  can  reclaim  what  he  has  giv 
is  true  even  where  the  performance  on  one  side  cons 
(d  an  agreement  to  receive  the  performance  of  the  c 
in  satisf action  of  a  preexisting  claim."  Moreov^ 
tract  within  the  statute  is  performed  on  one  side  b 
ling  property,  the  transfer  is  for  value  and  cannot  b 
by  creditors  as  a  voluntary  conveyance.** 
Nor  can  one  who  has  received  performance  in  i 


••Kmaii  V.  MatiTCM,  1  W.  Black. 
£09  ("If  »  otmtract  is  eiteoutod,  it  is 
never  set  aside  "};  Shaw  f.  Woodcock, 
7  B.  &  C.  73,  8.  c.  9  D.  &  R.  889  (an 
agent  vbo  bad  voluntarily  paid  his 
jmnoipal  the  debt  of  another,  was 
hdd  not  entitled  to  recover  it};  Han- 
Bea  p.  Uniform  Seamleea  Wire  Co.,  243 
Fed.  177,  156  C.  C.  A.  43  (payment  of 
sums  on  a  tan-year  contract  of  employ- 
ment as  full  Batiafaotion) ;  Bates  n. 
Babcook,  96  Cal.  479,  30  Fac.  605, 
16  L.  R.  A.  746  (after  a  conveyance 
of  land  had  been  made  in  pursuance 
of  an  oml  agreement,  tbou^  it  could 
not  have  been  compelled,  the  statute 
was  hdd  not  to  diminish  the  pantee'a 
ri^tsj;  Craig  D.  Vanpelt,  3  J.  J.  Marsh. 
489  (one  who  orally  promised  to  pay 
ihe  debt  of  another  and  who  has  done 
BO,  cannot  avail  hunaelf  of  the  stat- 
ute); Eaton  V.  Eaton,  35  N.  J.  L.  390 
(an  oral  trust  having  been  exeouted, 
the  trustee  cannot  recovo'  money  paid 
in  execution  of  it);  Newman  v.  Nellia, 
97  N.  Y.  286,  291  (one  who  has  dedi- 
cated a  way  in  pursuance  of  an  oral 
contract,  cannot  recall  the  dedication) ; 
Laraen  p.  Johnson,  78  Wis.  300,  47 
N.  W.  615,  23  Am.  St.  Rep.  404 
(after  a  oonveyanoe  of  land  had  been 
made  in  purauaoce  of  an  oral  agree- 
ment, thouj^  it  could  not  be  compelled, 
the  statute  was  held  not  to  Himiniah 
the  grantee's  rights).  Bee  also  McCue 
p.  Smith,  9  Minn.  253,  86  Am,  Doc. 
100;  Dodge  p.  CraudaU,  30  N.  Y.  294, 


304;  Brown  v.  Farmers' 
117  N".  Y.  286, 273, 22  N.  1 

I'KliQg  V.  Tunatall,  1 
27  So.  420.  (An  oral  af 
made  that  certain  mortgi 
should  be  bid  in  and  apt 
faction  of  certain  claims 
property  was  bid  in  it  ' 
agreed  effect  took  place.) 

In  Jamee  v.  Moray,  44 
oral  promiae  was  made  bj 
to  pay  the  ddendant  mot 
eration  of  his  marriage, 
on  the  promise  the  defend 
Part  of  the  money  was  pa.i 
was  given  to  the  defeni 
plaintiff's  books  for  the  k\ 
defendant  being  indebted 
tiff  for  rent.  It  was  h<: 
plaintiff  could  not  recoi< 
credited.  The  court  treat 
on  the  books  as  equiva 
tual  payment  and  execi: 
agreement.  It  seems,  h( 
as  to  thia  portion  of  the  i 
ised  there  was  mertiy  a 
discharge  the  defendant  f 
to  pay  the  rent  in  queati 
promise  was  within  the  si 
was  not  satisfied,  the  coi 
have  erred  in  holding  tt: 
freed  from  liabiUty. 

"Andrews  ».  Jonea,  1 
Gordon  v.  Tweedy,  71  Ala 
v.  Gou^,  4  Md.  316.  In 
eicceptionat  doctrine  cone 
nuptial  agreementa  eee,  ho' 
£486. 
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with  an  oral  agreem^it  within  the  statute  disclaim  the  terms 
of  the  agreement,  and  recover  on  a  quantum  meruit  the  value 
of  what  he  has  given.**  So  an  agent  authorized  to  contract 
who  has  fully  performed  an  unenforceable  contract  made  on 
behalf  of  another  may  recover  from  his  principal  what  he  has 
paid,***  and  tiiis  is  true  even  thoi^  the  agent  after  making  the 
oral  agreement  was  forbidden  by  his  principal  to  carry  it  out." 
So  the  title  which  a  grantee  has  received  in  performanoe^of 
an  unenforceable  executory  agreement  is  indefeamble.'*  The 
ambiguity  of  the  phrase  "executed  contract"  has  led  to  ex- 
pressions in  some  cases  to  the  effect  that  a  contract  executed 
on  one  side  only  is  not  within  the  terms  of  the  statute.**"  No 
such  general  principle  can  be  admitted..  How  far  it  is  true  de- 
pends on  the  clause  of  the  statute  in  queeticm,  and  on  the  char- 
acter of  the  promise,  performance  of  which  still  remains  due. 
This  matt^  has  therefore  been  considered  separately  under 
the  various  clauses  of  the  statute. 

Another  view  of  doubtful  correctness  has  been  adopted  by 
some  courts.  The  transfer  of  the  possesion  and  enjoym^it  of 
real  estate  is  treated  as  if  it  were  praf  ormance  of  an  agre^ncut 
to  transfer  title,  so  that  thereby  the  contract  becomes  es- 
ecuted.** 


13  Pick.  1, 
2S  Am.  Dec.  eSl.  C/.  the  dedstans 
tff^,  i  534,  where  b  pkiatifF  who  had 
not  BCtu&lly  received  perfomuiice 
was  held  entitled  to  relaae  tender 
tjiereof  though  made  in  occordAOoe 
with  the  terms  of  a  contract  within 
the  statute,  and  sue  for  the  fair  value 
erf  what  he  hod  himaelf .  given. 

"  Pawle  V.  Gunn,  4  Bing.  (N.  C.) 
44G,  448;  Bibb  v.  Allen,  149  U.  S. 
481,  37  L.  Ed.  819,  13  S.  Ct.  950. 

"  Beal  (i.  Brown,  13  Allen,  114. 

"  Mushat  V.  Brevard,  4  Dev.  73,  77. 

"°  See,  e.  g.,  Caatlen  v.  Matdibum, 
8  Ga.  App.  400,  69  S.  E.  317. 

"ThuB  in  Peorce  v.  Pearce,  184 
HI.  289, 56  N.  E,  311,  an  oral  agreenent 
was  made  as  to  a  widow's  dower  rights. 
TTie  widow  took  pagseesion  of  the  dower 
1   her  during  her  life 


Bgreed  to  pay  rent  for  it 
was  held  liable  fw  this; 
4«gBnl  to  the  dower 
ri^t  bnng  regarded  as  validated  by 
her  poas^gpon.  In  Anderson  Bobool 
Township  v.  Lodge,  130  Ind.  UW,  30 
N.  E.  411,  30  Am.  3t.  Rq>.  a06,  a 
building  was  put  up  by  tenants  in  oom- 
mon  under  an  agreement  that  ooe 
should  own  the  land  and  ground  floor 
while  the  other  should  own  the  aeoond 
storey.  The  oourt  held  a  partitiq^ 
suit  oould  not  be  maintained,  saying 
"the  agi««iient  was  fully  pvfonned 
and  poneffiion  taken." 

In  Pireaux  v.  Simon,  79  Wn.  392, 
48  N.  W.  674,  aita  a  party  waU  had 
been  built  and  used  by  the  drf^idBiit, 
it  was  held  that  he  must  pay  half  the 
coat  as  he  had  orally  agreed.  See  also 
caaea  of  agreements  for  partitum  and 
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§  S29.  niustrations  of  the  effect  of  tmenforcea 
as  i^ainst  the  original  parties,  or  theii 
The  vdidity  of  an  unenforceable  contract,  qt 
important  in  several  kinds  of  cases.  As  betwee 
themselves  the  effect  of  a  tnmsaction  sufficient  at 
to  pass  the  title  to  goods  but  where  the  statute  has 
i^ed,  was  thus  expressed  in  a  recent  English  i 
contract  being  good,  all  the  l^al  consequences  < 
follow;  so  that,  if  the  contract  is  for  sale  of  specifi 
property  in  the  goods  passes  to  the  buyer.  It  n 
What  happens  if  the  buyer,  after  Tiiftlring  the  purch) 
fulfill  any  of  the  statutory  conditions  which  alone  ^ 
contract  enforceable  against  him?  The  property 
has  passed  to  him,  and  it  may  be  that  he  has  recen 
themselves,  yet  he  cannot  be  sued  for  the  price, 
is  that  the  seller  may  call  on  the  buyer  to  pay  f< 
and,  if  he  fails  to  comply,  the  seller  may  treat 
as  rescinded.  The  effect  of  such  rescission  would 
the  property  in  the  seller  and  to  entitle  him  to 
possession."  It  is  clear,  howevra*,  that  the  seller  n 
have  this  right  but  must  also  have  a  r^t  to  lepuc 
if  it  is  not  enforcedable  against  him;  and  if  he  ca] 
must  also  be  able  to  resell  the  goods  and  give  the 
chaser  a  good  title.*'   Similarly  if  the  buyer  resells 


tor  the  setUement  fd  boundaries,  tvpra, 
f  490,  and  of  partlf  performed  ccv 
tracts  for  the  eale  of  Und,  tttpra,  i  4H. 

M  Taylor  e.  Oreat  Eaatcni  By.  Co., 
[1001]  1  K.  B.  774, 779. 

"  Shelton  v.  Tbompeon,  96  Mo.  App. 
327,  70  S.  W.  266;  Mfth  Nat.  Bank  v. 
Blair  State  Bank,  80  Ndi.  400,  IK 
N.  W.  409,  127  Am.  St.  Bep.  762.  In 
the  case  first  cited,  the  court  said; 
"If  the  acts  of  the  parties  constituted 
&  sale  at  law,  the  transaction  was  not 
void  but  only  voidable  at  the  elec- 
tion of  the  party  to  be  charged.  Ault- 
man  v.  Booth,  95  Mo.  383,  8  S.  W. 
742;  Maybee  ti.  Moore,  90  Mo.  340,  2 
S.  W.  471.  And  it  may  also  be  said 
that  as  the  Statute  d  Frauds  affects 


only  the  remedy  of  tt 
to  be  charged,  its  ben 
daimed  by  one  who  ia 
the  contract  and  is  n< 
charged  thereby.  St. 
r.  Oark,  121  Mo.  169^ 
906.  But  we  hold  th 
ants  are  not  within  t 
for  the  reason  that 
Bain,  avoided  the  cont 
instance  by  refusing  t 
have  the  ho^  in  disp 
be  illogical  to  hold  that 
had  repudiated  an  ora 
the  one  in  question,  he  i 
after  sell  the  goods  and 
That  is  to  say,  that  the 
keep  the  goods  becaut 
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not  having  been  satisfied,  the  subpurchaser  cannot  enforce  his 
title  against  the  oi^inal  seller.**  So  where  two  oral  contracts 
for  the  sale  of  real  estate  are  made  between  different  persons, 
the  purchaser  under  the  second  agre^nent,  if  he  actually  re- 
ceives a  conveyance  thoi^  with  notice  of  the  previous  oral 
contract,  can  retain  his  title.*'  The  seller  had  the  legal  right 
to  repudiate  his  first  oral  contract  and  regain  his  title.  This 
right  he  could  transfer  under  the  second  contract;  nor  would 
a  subsequently  executed  memorandum  validating  the  first 
contract,  give  the  purchases-  under  that  contract  a  ri^t  against 
the  grant«e  though  it  would  give  a  right  of  action  for  damages 
agiunst  the  seller.  Indeed  even  thou^  the  original  owner 
should  execute  a  deed  of  conveyance  to  the  purchaser  who  had 
the  prior  oral  contract,  the  right  of  the  latter  will  be  inferior 
to  that  of  one  who  has  an  earlier  conveyance,  thou{^  it  was 
taken  with  notice  of  the  prior  oral  contract.^  But  if  the 
first  oral  agreement  is  vahdated  by  a  memorandum  made 
prior  to  the  conveyance  of  the  land  to  another  purchaser, 
though  after  a  written  contract  to  convey  has  been  made  with 
him,  the  oral  contract  is  validated  from  the  time  when  it  was 
first  made  and  takes  precedence  over  the  second  contract 
though  that  was  in  writing;  and  if  the  purchaser  under  the 
later  contract  thereafter  takes  a  deed  with  notice  of  the 
prior  contract,  equity  will  compel  him  to  convey  to  the  first 
purchaser.  **    And,  generally  where  the  statute  is  satisfied  at 

could  not  be  found,  for  the  reuon  thnt  "  Von  Cloostere  c.  Logan,  149  ID. 

tfaey  aouM  be  taltw  from  him  by  the  SSS,  36  N.  E.  946;  Asher  v.  &ack,  95 

original  vendee,  whidt  would  destroy  Ky.  270, 24  8.  W.  1070. 

tiwir  character  aa  articles  <rf  merchao-  "  Pickerell  v.  Moras,  97  111.  220. 

diM.     But  it  is  i^ain,  that  when  the  ■•  Dswaon  v.  Ellis,  1  Jac.  &  W.  G24; 

vendor  vtrids  a  sale  under  said  st&t-  Chicago  Dock  Co.  v.  Kiniie,  49  IlL 

ut«  and  rettuna  the  goods,  his  title  289;  Lucas  v.  Mitchell,  3  A.  K.  Mareh. 

is  as  if  DO  eudi  sale  had  ever  been  made,  244;  Gallaher  o.  Hunter,  5  Mo.  507; 

and  be  can  resell  and  give  as  good  a  Magee  n.  Blankenship,  9S  N.  C.  563; 

title  as  hia  own  to  the  purchaser,  who  Patterson   e.    Marti,   8  Watta,    374; 

can,  at  a  suit  by  the  first  vendee  for  Maguire  p.  Heraty,  163  Pa.  381,  30 

the  same  goods,  plead  the  action  of  the  Atl.  ISI.    See  also  Mitchell  ».  lOng,  77 

vendor,  as  a  bar  to  such  suit."  111.  462;  Peck  n.  Williams,  113  Ind.  256, 

"  But  if  the  sUtute  is  eatiafied  even  Ifi  N.  E.  270;  Lefterson  v.  Dallas  20 

thou^    after    the    Bubpurchaae,    the  Ohio  St.  68;  Main  v.  Boeworth,  77 

Bubpurchaaer's  title  becomes  enforce-  Wis.  860,  46  N.  W.  1043. 
able.   Nortonn.SimoDda,  124MaBB,  19, 
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aome  time  after  the  oral  bai^un,  either  by  a  mei 
or  otherwise,*'  the  transaction  dates,  as  between 
from  the  oral  contract.  That  an  unenforceable  coj 
void  is  ^50  shown  by  the  fact  that  where  money 
debtor  to  his  creditor  without  direction  as  to  its 
it  may  be  applied  by  the  creditor  to  the  earliest 
debtedness  thoi^  that  is  unenforceable  because  of  % 


§  030.  Third  persons  cannot  take  advantage  of  tfa 

It  follows  from  what  has  been  stated  that  a  coni 
witiiin  the  statute  is  valid  except  that  it  cannot 
against  either  party  or  his  gpcce^or  in  interest 
statute  has  been  satisfied  as  to  him.  A  third  party 
be  able  to  assert  the  invalidity  of  such  transactio 
he  is  an  assignee  or  successor  to  a  party  to  the  con 
general  the  authorities  support  this  view.  Therefi 
validity  under  tiie  statute  of  a  lease  cannot  be  shi 
who  is  not  aj>arty  to  i^^'  And  in  an  action  for 
performance  of  a  contract  between  a  third  perse 
plaintiff,  the  defense  cannot  set  up  that  the  contrad 


•Seeu^,  {690. 

*■  Riley  c  Bancroft's  EM,.,  SI  Heb. 
864,  868,  71  FT.  W.  745  (acoeptance 
Mid  actual  receipt  of  goods).  See  also 
Golhid  V.  Stearns,  61  Ala.  434,  444. 

"Bwinfra,  i  1796,  ad  fin. 

"  Green  v.  Johnson,  161  111.  App.  63; 
Schaefer  v.  Whitham,  146  la.  64,  124 
N.  W.  763;  Bauer  o.  Webw  Imple- 
ment Co,,  148  Mo.  App.  652, 129  8.  W. 
iS9;  Stitt  V.  Ward,  142  N.  Y.  App.  Div. 
626, 127  N.  Y.  S.  361;  Draper  d.  Wilson, 
143  Wis.  510,  128  N.  W.  66.  In  the 
case  last  cited  the  court  held  that  one 
who  claimed  hay  under  an  alleged 
written  bill  of  sale  could  not  set  up 
the  Statute  of  Frauds  as  a  defence  to 
an  action  of  Kplevin  by  one  who 
claimed  the  hay  under  a  subsequoit 
oral  agreement  with  the  seller.  In 
Jacob  i>.  Smith,  5  J.  J.  Marsh.  380,  a 
principal  had  agreed  to  sell  certain 
land,  if  his  agent  had  not  "already  dis- 
posed (rf  it"   The  agent  had  previously 


made  an  oral  bargain  for 
land.  The  principal  was 
in  carrying  out  the  agen 
**  See  cases  cited  gupr 
**Ex  parte  Banks,  IS 
So.  74. 

*  Jackson  v.  Stanfield, 
36  N.  E.  345,  37  N.  E.  1 
688;  Rice  s.  Mauley,  66 
Am.  Rep.  30.  In  the  fc 
court  said:  "If  this  be 
concKTi  of  the  appellee 
contracts  and  their  prii 
take  advantage  of  the  fa 
tract  is  invalid  under  t 
Frauds.  Many  forms 
by  this  and  other  courts 
doctiine  that  a  third  i 
make  the  Statute  of  Frt 
to  overthrow  a  tronsat 
other  persons;  that  the  t 
statute  is  purely  a  persi 
cannot  be  niade  by  atran 
0.  Railroad  Co.,  107  Ind 
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Again,  if  iBsurance  is  made  by  a  buyer  upon  property  which 
he  has  bought  by  oral  purchase,  and  the  statute  has  bees  in 
no  way  satisfie^'the  insurance  company  cannot  set  up  that 
the  insure  had  no  insurable  interest  in  the  property.*'  It 
should  also  be  true  that  the  buyer,  in  the  case  of  such  a  sale, 
should  be  able  to  recover  ag^nst  any  one  who  has  injured 
the  property.  On  this  point  however,  most  of  the  deciaons 
seem  to  be  adverse.  The  buyer  has  not  been  allowed  to  sue 
a  carrier  for  goods  injured  in  tranidt  when  title  had  passed^ 
at  common  law,  but  the  statute  had  not  been  satisfied* 
It  has  been  held  in  Florida  that  a  buyer  could  not  maintun 
an  action  against  a  third  person  for  detaining  property  which 
the  buyer  had  bought,  the  statute  not  having  been  satisfied.** 
Other  decisions,  however,  are  opposed  to  this  in  principle.'' 


167;  Bodkin  k.  Hmt,  102  Ind.  293, 
1  N.  E.  62S;  Cool  p.  Peters  Box,  etc., 
Co.,  87  Ind.  631;  Dixon  r.  Duke,  85 
Ind.  434;  Wri^t  v.  Jouw,  106  Ind. 
17,  4  N.  E.  281;  Savage  n.  Lee,  101  Ind. 
filG,  8  Am.  &  Eng.  Enc.  Law,  669,  and 
cases  dted.  It  cancems  the  remedy 
alooo,  and  the  modern  Uw  is  wait  set- 
tled that,  in  the  abeeoce  of  a  atat- 
utoty  i»«viMcm  to  the  contnry,  the 
effect  ol  the  statute  is  not  to  render  the 
agreement  vmd,  but  simply  to  pre- 
vent its  direct  enforoement  by  the 
paitMS,  and  to  refuse  damages  for  ita 
breach.  8  Am.  A  Eng.  Enc.  I«w,  658, 
6S9,  and  caaeB  cited." 

^  Amsuick  V.  American  Ins.  Co., 
129  Man.  185;  Wainsr  t>.  Milford 
Mutual  F.  I.  Co.,  153  Mass.  336,  26 
N.  E.  877,  11  L.  R,  A.  598.  C/.  Stock- 
dale  V.  Dunlop,  6  M.  A  W.  224,  per 
IWke,  B.;  Felthouse  v.  Bindley,  11 
C.  B.  (N.  S.)  869,  per  Willes,  J.;  Pit^ 
ney  v.  Glen  Falls  Ins.  Co.,  66  N.  Y. 
6. 
'  "  Morgan  ■>.  Sykea,  stated  in  3  Q.  B. 
486;  O'Neill  v.  New  York,  etc.,  R.  R. 
Co.,  60  N.  Y.  138.  It  should  be  no- 
ticed, however,  that  the  New  York 
statute  says  that  auoh  a  tranaactiou 
shall  be  "void." 

•■  Summerall  c.  Thorns,  3  Fla.  298. 


•0  Garcia  v.  United  States,  37  Ct.  C3. 
243.  In  Townauid  d.  Haisraves,  118 
Mass.  325,  333.  Colt,  J.,  said:  "In 
carrying  out  its  purpose,  the  atatute 
only  affects  the  modee  of  proof  aa  to 
all  contracts  within  it.  If  a  memoran- 
dum or  [KWrf  of  aay  of  the  sltemative 
requirements  peculiar  to  the  seven- 
teenth section  be  furnished;  if  ao- 
oeptanoe  and  actual  receipt  <^  part  be 
shown;  then  the  oral  contract,  aa 
proved  by  the  othec  evidence,  is  es- 
tablished with  all  the  consequences 
which  the  common  law  attaches  to  it. 
If  it  be  a  completed  contract  accord- 
ing to  oommon4aw  rules,  then,  aa 
between  the  parties  at  lesst,  the  pnq>- 
trty  Teats  in  the  purchsBer,  and  a  rig^t 
to  the  price  in  the  sdler,  as  soon  aa  it 
ia  mad^  subject  only  to  the  aeUer's 
Hen  and  ri^t  of  stoppage  in  (ranMhi. 
Many  points  detdded  in  the  raodon 
cases  support  by  the  strongest  iiiq>lic»- 
tion  the  cooatnictiou  here  giv^i.  Thus, 
if  one  party  has  signed  the  nMaDOtao. 
dum,  the  contract  can  be  enforced 
against  him,  thou^  not  against  ^^i* 
other — showing  that  the  promise  of 
the  other  is  not  wholly  void,  because 
it  affords  a  good  and  valid  oonsi{l«»- 
tion  to  8iQ>port  the  promise  which  l^ 
reason  of  the  memorandum  may  ba 
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Further,  though  in  Minnesota  and  New  York  it 
that  a  buyer  under  such  a  sale  cannot  m^tl 

ag^nst  an  officer  who  attaches  the  goods  as  the  pt 
seller,^*  in  opposition  to  these  cases  are  decisions 
New  Jersey,  allowing  the  action  against  the  offi 

enforced.    B/sax  v.  Picksley,  L.  R.  1  except  that  the  atatt 

Ex.  243.    The  memorandum  is  suffi-  no  &cdon  shall  be  br« 

cimt  if  it  be  only  a  letter  written  by  be  no  good  reason  to  1 

the  party  to  hia  own  agent;  or  an  ojtfy  orandum  signed,  or  an 

or  record  in  his  own  books;  or  even  if  proved,  at  any  time 

it  contain  an  ecqwesa  repudiation  of  would  not  be  suffidenl 

theoontract.     And  this  because  it  is  9  M.  A  W.  36;  Tiad 

evidence  of,  but  does  not  go  to  make  Pick.  9.   In  a  recent  a 

tbe  contract.   Gibson  i>.  Holland,  L.  R.  Bench,    a    memoranc 

IC.  P.  1;  Buxton  v.  Rust,  L.  R.  7  Ex.  made  by  the  defendan 

1,  279;  Allen  p.  Bennet,  3  Taunt.  169;  had  been  delivered  1 

Tufts   V.   Plymouth    Mining    Co.,    14  beoi  totally  lost  at 

Allen,  407;  Argus  Co.  v.  Albany,  65  hands,  was  held  auffii 

N.  Y.  49S.    A  creditor,  receiving  pay-  case  out  of  the  statu! 

ment  from  his  debtor,  without  any  is  taken  of  the  fact  thi 

direotiim  as  to  its  application,  may  not  in  existence  whei 

^ply  it  to  a  debt  upon  whidi  DO  action  dum  was  furnished, 

can  be  maintained  under  the  statute.  Co.  b.  Hieronimus,  1 

Eayuee  v.  Nice,  100  Mass.  327,  1  Am.  140." 
Vxp.  109.    The  contract  is  treated  as  "  Waite  v.  McKeJv: 

a  subsisting  valid  contract  when  it  73  N.  W.  727;  ElycC 

CMnes  in  question  between  othw  par-  670.    See  also  Winnei 

ties  for  purposes  other  than  a  reooveay  Mich.  363,  28  N.  W. 

upon  it.    Hence  the  statute  cannot  be  it  should  be  noticed 

used  to  charge  a  trustee,  who  nu^  set  Minnesota  and  the  N<: 

up  a^inst  his  debt  to  the  principal  use  the  word  "void," 

dcfraidant  a  verbal  promise  within  the  New  York  court  does 

statute  to  pay  the  defendant's  debt  r^ard  this  as  affecting 

to  anotber  for  a  greater  amount.    Ca-  '  of  the  statute,  the  Ii 

hill  V.  Bigelow,  18  Pick.  369.    And  a  does.    See  notes  to  tti 

guarantor  may  recover  of  his  principal  tion. 
a  debt  paid  upon  an  unwritten  guar-  "  Cowan  v.  Adams, 

anty.    Be^  ».  Brown,  13  Allen,  114.  Am,  Dec.  242;  Sherroi 

On  the  ground  that  the  statute  affects  2  Green  (N.  J.  L.),  217 

(he  remedy  and  not  the  vaUdity  of  the  «.  Pieraon,  42  Ala.  370 

otmtract,  it  has  been  hdd  that  an  oral  that  one  who  had  t 

oontract,  good  by  the  law  of  the  place  mi^t  show  as  a  drfei 

where  made,  will  not  be  enforced  in  he  was  indebted  to  tl 

the  courts  of  a  country  where  the  stat-  fendant  at  the  time  of 

ute  prevails.     Leraux  o.   Brown,    12  ess,  he  had  subsequen 

C.  B.  801.    The  defendant  may  always  debt  by  performing  a 

waive  its  protection,  and  the  court  isting  contract  with  : 

will  not  interpose  the  drfense.   Middle-  even  though  this  coi 

sex  Co.  V.  Osgood,  4  Gray,  447.    And,  snA  within  the  statu 
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a  Federal  statute  allowing;  compensation  to  loyal  ownen  <^ 
property  captured  or  deetroyed  during  the  Civil  War,  the  Su- 
preme Court  of  the  United  States  had  to  consider  the  question 
whether  the  buyer  of  cotton,  under  a  sale  in  which  the  statute 
had  not  been  satisfied,  could  be  r^arded  as  owner,  and  the 
court  held  that  he  could  not.**  The  court  cites  no  authmtiea 
in  support  of  this  statement,  however;  and  a  later  decision  by 
the  same  court,  involving  almost  prei^^y  the  same  question, 
expressed  a  contrary  view  without  citing  the  earlier  case^" 


§  831.  Effect  of  the  word  "  void  "  or  a  similar  word  in  statutes. 
How  far  the  use  of  the  word  "void"  in  the  statute  ***  should 
be  held  to  require  a  diffa«nce  in  construc^on  is  a  question 
upon  which  authority  is  not  wholly  conm^tent.  It  may  be 
questioned  whether  statutes  containii^  tbis  word  were  in- 
tended to  vary  the  meaning  of  the  T'inEf''«h  statute  which 
forms  the  or^nal  basis  of  all  of  them,  and  it  may  (airly  be 
argued  that  the  word  "void"  shoud  be  given  the  mean- 
ing of  "voidable,"  at  the  election  of  the  oUier  party.  The 
decifflons  of  some  courts,  at  least,  warrant  such  a  construction.'' 


M  tiaiiha  t.  United  Statca,  16  WaU. 
143,  21  L.  Ed.  307.  Miller,  J.,  de- 
livering the  opinion  of  the  court,  s&id 
(p.  147):  "To  hold  that  an  agreement 
whidi  that  statute  decUres  ahall  not 
be  allowed  to  be  good  and  valid  was 
Bu£Bcient  to  transfer  the  title  of  the 
property  to  the  claimant  would  be  to 
orernile  the  uniform  construction  of 
this  or  a  similar  clause  in  all  Statutes 
of  li^uda  by  all  the  courts  which  have 
CDnstrued  them." 

"  Brigp  t>.  United  States,  143  U.  S. 
346,  12  S.  Ct.  391,  36  L.  Ed.  ISO.  The 
oourt  there  said:  "There  was  no  cred- 
itor or  purchase  who  could  question 
the  transfer  of  title  to  the  vendee. 
Tlie  government  stood  in  no  auch  rela- 
tion and  could  raise  no  such  objection. 
It  has  no  pre-existing  demand  or  equity 
against  the  property.  All  the  rights 
of  the  government  resulted  from  cap- 
ture." 

*«>  See  eupra,  {  626. 


win  Crane  r.  Powdl,  130  N.  Y. 
370,  aS4,  34  N.  E.  Oil,  the  oourt  said, 
speaking  of  the  statute:  "It  simply 
requires  that  owtain  agreemmts  must 
be  proved  by  writing.  It  introduced 
a  new  rule  of  evidenoe  in  oertain  cases 
without  condemning  as  illegal  any 
contract  that  was  legal  b^ore."  The 
court  here  does  not  seem  to  distin- 
guish the  construction  to  be  given  the 
New  York  statute  from  that  given  the 
EogUsh  statute.  In  Riley  f.  Baa- 
croft's  Est.,  51  N^.  864,  868, 71  Vf.  W. 
746,  the  court  said:  "While  the  sUt- 
ute  declares  that  sales  not  confomung 
to  its  requirements  shall  be  void,  it  is 
a  truism  that  they  are  not  void,  but 
voidable.  Such  is  tbe  construction 
that  all  courts  have  piaoed  upon  the 
statute.  Indeed  the  requirements  of 
the  statute  are  in  a  certjun  sense  merdy 
requirements  of  certain  modes  of  proof 
and  not  requirements  of  inherent  de- 
ments in  the  contract."     In  Doney  b. 


§  631    EFFECT  OF  FAIUNO  TO  COMFLT  WITH  FORUi 

Other  cotirte,  however,  construe  the  word  more  i 
out  considermg  its  histoiy.*" 


0  Ind.  App.  38,  ffi,  46,  47, 
the  court  nid:  "It  has  been  hdd  th&t 
the  words  'void'  and  'invalid,'  when 
used  in  regard  to  contracts  not  immoral 
nor  against  public  policy,  usually  mean 
voidable  at  the  option  of  one  of  the 
parties,  or  some  one  l^ally  interested 
thiran,  and  that  such  constniction 
leads  to  fewer  ecroTS  than  that  which 
ascribes  to  those  words  the  meaning 
of  absohite  nullity  toe  any  and  all 
purposes.  StAter.  Richmond,  26  N.H. 
232;  Mutual  Benefit  Life  Ins.  Co.  e. 
Winne,  20  Mont.  20,  49 Pac.  446;  Pear- 
eoll  V.  Chapin,  44  Pa.  9;  Ewell  v.  Daggs, 
106  U.  S.  143,  2  S.  Ct.  408,  27  L.  Ed. 
682;  Kearney  v.  Vaughan,  fiO  Mo.  284. " 
See  also  Wills  f.  Roes,  77  Ind.  1.  Such 
was  the  construction  put  upon  the 
word  "Toid"  in  the  Sales  in  Bulk  Act 
in  Dickinson  «.  Harbison,  78  N.  J.  L. 
97,  72  Atl.  941. 

**  In  Laun  v.  Pacific  Mut.  L.  Ins. 
Co.,  131  Wis.  565,  660,  111  N.  W.  660, 
however,  the  court  said:  "Where  the 
contract  is  declared  void  by  statute, 
and  the  statute  is  within  the  power  of 
the  legislature  to  enact,  ths^  is  not 
much  room  for  discussion,  altho«^ 
wea  thea  the  whole  purview  of  the 
statute  may  indicate  that  the  word 
'void'  is  used  in  the  sense  of  'void- 
able.'" In  Pierce  v.  Clarke,  71  Minn. 
114,  73  N.  W.  622,  in  construing  the 
Minnesota  staute  which  contains  the 
word  void,  the  court  wmkt  farther  and 
declared  a  contract  within  the  statute 
"absohitdy  void,"  and  overruled  a 
statement  in  Hagelin  v.  Wacks,  61 
Minn.  214,  216,  63  N.  W.  624,  that 
auch  a  contract  was  merely  not  en- 
forceable by  Bijtion.  See  also  Presto 
wood  D.  Carlton,  162  Ala.  327,  60  So. 
264;  Scott  v.  Bush,  26  Mich.  418,  12 
Am.  R^.  311;  Barton  v.  Gray,  67 
Mich.  622,  24  N.  W.  638;  Waite  u. 
McKelvy,  71  Minn.  167,  73  N.  W.  727; 


Marie  v.  Garrison,  18 
267,  269;  Bmndeis  : 
Wis.  142.  la  Bz  part 
275,  64  So.  74,  the  t 
most  emphatic  way 
within  the  statute 
void,"  not  voidable, 
and  yet  said  that  unlet 
taken  by  plea  or  d 
waived,  and  hdd  th; 
could  not  take  advai 
ure  to  satisfy  the  stati 
boma  court  seems  to 
lutely  void"  what  oil 
by  voidable,  it  is  unfo 
oonfuaiou  by  a  diSert 
ogy.  In  California, 
cloree  oral  agreements 
"invalid."  Such  agw 
enforceable  unices  tb 

In  Townsmdff.  Harg 
325,  the  Supreme  Cou 
BCtla,  in  construing  tt 
local  statute  relating  to 
in  which  the  words 
"shall  be  good  and  val 
true  thwe  is  a  difFereot 
in  these  sections;  but 
policy  of  the  enactnu 
oesity  of  giving  oonsi 
parts,  this  difference 
to  dionge  the  force  a 
two  seotiona.  ...  1 
tended  is  that  which 
action  on  the  contract, 
ing  out  its  purpose,  t 
affects  the  modes  of 
oontracts  witiiin  it." 
Munroe,  66  Mo.  337,  2 
the  court  disclaimed 
between  the  words  in  d 
of  the  statute:  no  cot: 
valid,"  and  "no  aotior 
taiued  "  on  certain  ooni 
V.   Pettjgnrw,   25   S. 


\ 
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§  632.  Divisible  contracts. 

A  contract  though  within  the  statute  as  to  8(»ne  pra^don  of 
the  performance  promised  by  the  defendent,  may  not  be  as  to 
the  remainder. '  Such  a  contract  is  neverthelefls  unenforceable 
in  any  part,  since  the  contract  is  an  entirety,  and  the  fact  that  . 
part  cannot  be  enforced  involves  the  imenforceabilily  of  the 
whole.''  Even  thoi^  the  contract  is  divisible  in  its  nature  ** 
and  a  dividble  portion  of  performance  on  botik  aides  may  not 
be  within  the  statute,  the  same  result  must  be  reached.  As  a 
divisible  contract  is  not  several  contracts  but  a  single  agree- 
ment, neither  party  can  be  required  to  perform  part  unless  the 
whole  is  enforceable.  Therefore,  so  loi^  as'liie  contract  is 
wholly  executory,  it  seems  obnoxious  to  the  statute  imlees  it 
can  be  saved  under  the  principles  of  part  performuice  or  of 
contracts  executed  on  one  side  referred  to  in  the  preceding 
sections  as  adopted  by  some  courts.**  Nor  would  it  seem 
material  that  a  division  of  the  agreed  consideration  on  the  plain- 
tiff's side  had  been  actually  performed  in  expectation  of  re- 
ceiving the  promised  correspondii^;  division  of  perfonnanoe 
from  the  defendant.  As  the  contract  is  by  hypothesis  but 
a  mngle  contract,  it  does  not  follow  that  the  defendant  woxild 


The  court  seemed  to  think  thn  would 
be  m  even  if  tbe  price  mn  oot  a  lump 
sum,  BQoe  it  oould  not  be  aaKimed  tlHit 
the  parties  would  bavo  bou^t  or  sold 
the  penrmsl  property  without  the  real 
estate.  Tlte  same  result  was  raujied 
in  fact  in  Lea  e.  Barbw,  2  Anst.  425,  n. 
where  the  prioo  was  divisible.  See 
also  Mechden  it.  Wallaoe,  7  Ad.  A.  E. 
49;  StringfeUow  v.  Ivie,  73  Ala.  20B; 
Giant  B.  Grant,  63  Conn.  630,  29  AU. 
IS,  38  Am.  St.  Rep.  37S;  Tbay«r  o. 
Rock,  13  Wend.  S3.  Contaacts  aro 
Bometinue  called  diviaibie  when  what 
is  really  meant  is  that  they  are  sevnal 
independent  coatracta.  Where  such 
is  the  case  even  though  the  independent 
contracts  wme  made  at  the  same  time 
one  may  be  eiiforoed  without  refer. 
(SDce  to  the  unenforoealHlity  of  the 
other.    Mayfieid  i>.  Wadaley,  3  B.  ft  a 


N.  W.  638,  "invalid"  in  the  local 
statute  was  held  equivalent  to  void. 

"  Chater  v.  Bei^ett,  7  T.  R.  201; 
Thomas  v.  WiUiams,  10  B.  A  C.  664; 
Mecbelen  u.  WaUaoe,  7  A.  *  E.  49; 
Vaughan  v.  Hancock,  3  C.  B.  766; 
Harman  ■>.  Reeve,  IS  C.  B.  6S7;  Pond 
(f.  Sheean,  132  111.  312,  23  N.  E.  1018, 
8  L.  R.  A.  414;  Rainbolt  v.  East,  66 
Ind.  638,  26  Am.  Rep.  40;  Caylor  v. 
Roe,  99  Ind.  1;  Becker  v.  Mason,  30 
Kan.  697,  2 1^.  850;  Jackson  v.  Evans, 
44  Mich.  510,  7  N.  W.  79;  Bavage  s. 
Canning,  1  Ir.  R.  C.  L.  434. 

**  As  to  the  meaning  o!  divisible 
contracts,  ne  infra,  S  861. 

••  In  Cooke  b.  Tombs,  2  Anst.  420, 
the  defendant  contracted  to  sell  oet^ 
tain  reel  estate  and  the  personal  prop- 
erty thereon  for  a  lump  sum.  It  was 
held  that  the  conttaet  was  unenforce- 
able even  bb  to  the  personal  property. 


§  532  B7FBCT  OF  FAIUNQ  TO  COUPLT  WITH  PORUAL 

have  agreed  to  give  a  single  divisioQ  of  the  conti 
price  provided  tha^,  had  ihe  contract  not  also  |x 
the  remaining  divislonB  of  the  cmtract  also  wo 
formed.*"  But  where  the  entire  consida^tion  ag 
one  side  has  been  ipven,  the  party  so  perfonning  n 
under  the  contract  for  a  divisible  portion  of  the  perf 
the  other  side  whidi  is  not  within  the  statute."    ' 


"See  Galvin  p.  Frantic^  45  N.  Y. 
162,  6  Am.  Rep.  68.  In  suoh  &  cue 
the  plaintiff  m&y  veoovn  on  the  theory 
of  quam-oontnict,  and  the  estent  of 
hifi  recovery  may  in  a  particular  case 
be  that  specified  in  the  ezixeaa  con- 
tract. See  itifm,  i  1469,  but  it  should 
be  remembered  that  the  oUi^tion 
on  which  recovery  is  had  ia  quasi-con- 
tractual. 

In  Hurley  v.  Donovan,  1S2  Maes.  54, 
68,  64  N.  E.  686,  the  court  said: 
"Where  tJie  plaintiff  has  done  work  in 
considecation  of  the  d^endaot's  prna- 
inog  to  do  two  thin^  the  promise  to 
do  one  being  valid,  the  promiae  to  da 
the  other  being  vithin  the  statute  of 
frauds,  it  baa  been  held  that  the  plain- 
tiff can,  if  he  chooses,  forego  all  ri^te 
by  reason  of  having  been  promised  the 
two  things,  and  enforce  the  petform- 
ance  of  the  one  for  which  the  promiae 
is  valid,  as  in  Rand  V.  Mather,  llCush. 
1,  59  Am.  Doc  131.  There  are  oUier 
caMB  wium  there  is  a  contract  con- 
taining 'sewal  Btipulatioos,  having 
raferenoe  to  distinct  objeeta,  and  im- 
ponng  distinct  duties,  some  of  which 
can  and  some  otumot  be  enforced,'  in 
which  it  baa  been  held  that  one  of  the 
aqiarate  oontracta  not  within  the  atat^ 
ute  can  be  enforced  although  some  are 
within  the  statute  and  cannot  be  en- 
forced, as  in  Friedn  «.  Pettingill,  116 
Msae.  SIS.  But  in  the  case  at  bor  the 
promiae  Is  part  of  one  inseparable  con- 
tract, namely,  the  contract  to  reoonvey 
the  land  on  being  paid  the  money  lent, 
and  until  then  to  keep  down  the  inter- 
est on  the  prior  incumbrance.  It  is 
like  an  agreement  to  buy  a  cargo  of 


coal  and  pay  for  ite  trans 
niiladelphia  to  Boston, 
der  consideration  in  Irv 
Cush.  508,  and  like  the 
a^  flats  and  fill  them 
grade,  and  to  sdl  land  ai 
BsseBsment,  in  queatio) 
Monks,  6  Gray,  492,  a 
Dooley,  119  Mass.  294. 
M  long  OB  the  part  <A 
within  the  statute  of  fn 
cuted,  no  part  of  the  cc 
enforced,  as  was  hdd 
Stone,  6  Gush.  608;  on  t 
it  has  been  hdd  that  wh 
have  voluntarily  execu 
which  is  within  the  prol 
statute,  the  promiae  to  i 
not  within  the  statute  m: 
eration  of  that  which  :. 
statute  can  be  enforcd 
Monks,  S  Gray,  492;  On 
US  Mass.  294.  And  » 
0.  Pott«r,  99  Man.  354 
•'  In  Wood  V.  Benson,  5 
the  defendant  entered  inl 
ing  guEU«nty:  "I,  the  un 
hereby  engage  to  pay  th< 
the  Manoheeter  Gas  Wc 
collector,  for  all  the  gas  i 
consumed  in  the  Minor 
by  the  lamps  outaide  the 
ing  the  time  it  is  ocou 
brother-in-law,  Mr.  Nevi 
also  eupige  to  pay  for  all . 
may  be  now  due.  Witni 
this  10th  day  of  August, 
court  held  the  agreemen 
the  arreaiB  because  there 
uderation  amwaiing  fnm 
randum  to  nippwt  the 
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been  held  that  a  contract  to  guarantee  t^e  condition  of  a 
sidewalk  or  a  roof  for  a  period  (tf  five  years,  the  agreement 
(m  the  other  side  being  fully  e»cuted,  mif^t  be  enforced  for 
the  period  within  a  year  aita  it  was  made."  It  has  hitherto 
been  assumed  that  ^e  part  <^  the  contract  which  is  still  un- 
executed is  within  the  statute.  But  it  may  be  supposed  that 
every  part  of  the  conb-act  which  is  obnoxious  to  the  statute  has 
been  performed.  Under  these  circumstances  even  though  a 
contract  is  not  properly  termed  divisible,  the  promise  for  the 
remaning  performance  may  be  enforced.**    If,  however,  the 


hdd  that  Tecorery  might  be  had  for 
the  gu  Bubeequently  Ri^ilied.  See 
alao  Floumoy  v.  Van  C^mpen,  71 
Cal.  14,  12  Pac.  2S7;  R&nd  ■>.  Mather, 
11  Cush.  1,  59  Am.  Dec.  131;  Hurley 
B.  Donovan,  182  Ma».  64,  68,  64  N.  E. 
686;  Qodefroy  v.  Hupp,  93  Wuh.  371, 
160  Psc.  1066.  Cf.  Pond  r.  Sbeean, 
132  m.  312,  23  N.  E.  1018,  8  L.  R.  A. 
414,  where  an  oral  contract  to  leave 
the  plaintiff  real  and  personal  prop- 
erty in  conaiderAtion  of  services,  wan 
hdd  unenforceable  even  for  the  pei^ 
■onal  property  aft«r  the  services  had 
beeDp^ormed. 

"Okin  t>.  Selidor,  78  N.  J.  L.  64, 
66,  78  Atl.  770,  138  Am.  St.  Rep.  588. 
The  court  said:  "The  agreement  was 
not  that  aftw  the  fint  year  the  aide- 
walk  should  be  in  good  condition  for 
four  more  years,  but  that  it  should  be 
in  such  condition  during  the  first  year 
SA  well.  As  to  a  breach  occurring  dur- 
ing the  Srvt  year,  this  agreement  was 
therefore  not  one  that  was  not  to  be 
performed  within  one  year.  The  fact 
that  an  action  for  breaches  occuning 
aftm  the  first  year  would  be  barred 
by  the  statute  does  not  enter  into  the 
I»«eeat  case  in  which  the  cause  of  ao- 
tioB  arose  within  the  year."  In  the 
eimtlai  caae  of  Philip  Carey  Mfg.  Co.  v. 
Southern  Construction  Co.,  2  Ala.  App. 
2B2,  66  So.  746,  though  the  oourt  notes 
that  the  breach  relied  on  occurred 
within  a  year,  it  also  seons  of  opinion 
that  the  conbact  in  no  event  was 


within  the  statute  because  the  contin- 
goicy  on  which  liabili^  mi^t  arise, 
might  happen  within  the  year,  and  cites 


ance  referred  to  supra,  {  495.  It  should 
be  oban'ved,  however,  that  the  contract 
of  insurance  may  be  fulfilled  within  a 
year  by  the  occurroice  tA  los  to  the 
full  amount  of  the  pidicy  within  that 
time;  but  a  contract  to  guarantee  a 
nxrf  for  five  years  is  not  fulfilled  whoi 
a  breach  of  the  guaranty  occurs  within 
B  year,  and  even  if  the  total  destruc- 
tion of  the  jwemisGH  mi^t  terminate 
the  obligatitMi  within  a  year,  it  would 
be  excused  not  performed.  See  supra, 
{406. 

H  Morgan  n.  Griffith,  L.  R.  6  ExA. 
70;  AngeU  o.  Duke,  L.  R.  10  Q.  B.  174; 
Pearsall  o.  Henry,  153  Cal.  314,  96 
Psc.  164;  Stephenson  «.  Arnold,  89 
Ind.  426;  RMenbag  o.  Drooker,  229 
Mass.  206,  118  N.  E.  302;  N«^ey  v. 
Jeffers,  28  Ohio  St.  90;  Dock  v.  Hart, 
7  W.  ft  S.  172.  In  Zvricker  ■>.  Gaidncs', 
213  Maw.  95,  99  N.  E.  949, 42  L.  R.  A. 
(N.  8.)  1160,  a  mortptgee  promised 
orally  that  if  the  mortgagor  would  re- 
frain from  bidding  at  the  foreclosure 
sale,  he  himself  would  bid  in  the  (KOp- 
erty,  sell  it,  and  account  for  the  sur- 
plus over  and  above  the  debt  and  ex- 
penses. The  mort^kgor  refiaioed  as 
requested.  The  property  was  sold  and 
suit  was  brought  for  the  surt^us.  The 
oourt  said:  "Nothing  remains  to  be 
done  exc^  for  the  defoidant  to  a<y 


§  633  SFFECT  OF  FAIUHO  TO  COUFLT  WITH  FOBUJ 

local  statute  declares  ttiat  the  ori^nal  contract } 
this  word  is  literally  construed  **  it  mema  impose 
that  the  portion  of  it  remaining  unperformed  can  i 
unless  the  acceptance  of  part  performance  can  be 
indicated  mutual  assent  to  the  creation  of  a  nei 

§  633.  The  doctrine  of  part  performance  appUei 
to  contracts  for  the  sale  of  land. 
In  contracts  for  the  sale  of  goods  which  an 
statute,  its  express  terms  provide  that  certain  acti 
formance  operate  as  a  satisfaction  of  its  requ 
that  tiiere  has  been  no  occasion  for  any  equitabk 
the  terms  of  the  section  of  the  statute  relating  to  t 
tions.**  It  has  not  been  su^ested  that  part  perfo 
dates  a  promise  to  answer  for  the  debt  of  another; 
it  has  been  often  lu^ed  that  after  marriage  has 
an  oral  promise  previously  made  in  consideration  tii 
be  enforced,  the  contrwy  has  been  uniformly  held, 

oount  for  aod  pay  over  the  exceas.  314;  nenner  v.  FleDiu 
That  part  of  the  oontnwt  is  B^wrable  Fraser  t>.  Andrews,  13 
horn  the  rest  d  the  contract,  ud  the  N.  W.  B2,  11  L.  R.  A. 
net  of  the  contract  having  been  per- 
formsd,  there  is  no  reason  why  this  part 
of  it  should  not  be  enforced.  And  to 
that  effect  eee  the  casee  which  we  dte. 
Page  c  Monks,  5  Gny,  492;  Trow- 
bridge V.  Wetherbee,  11  Allen,  361; 
Oraffam  ■>.  Pierce,  143  Maae.  386, 
9  N.  E.  819."  Cf.  Dyer  r.  Gravea,  37 
Vt.  369. 

"  See  supra,  f  631. 

«  Pierce  d.  CUrke,  71  Minn.  114,  73 
N.  W.  522. 

•►'.Seesupni,  §603. 

M  Sarkisian  v.  l^ele,  201  Maw.  596, 
607,  608,  88  tJ.  E.  333. 
'  "  Montacuta  t>.  Maxwdl,  1  P.  Win. 
618;  Caton  p.  Catoa,  L.  R.  2  H.  L.  127; 
In  K  Holland,  [1901]  2  Ch.  14S;  M'As 
kee  V.  M'Cay,  2  Ir.  R.  Eq.  447;  Lloyd 
».  Fulton,  91  U.  9.  479,  23  L.  Ed.  363; 
Andrews  i>.  Jones,  10  AI&.  400,  420; 
Peek  t>.  Peek,  77  Cal.  106,  19  Pac.  227, 
1  L.  R.  A.  185,  U  Am.  St.  Rep.  244; 
Keady  s.  White,  168  DI.  76,  48  N.  E. 


Ann.  Cas.  566;  Qrees 
KanB.  740,  10  Pac.  15( 
256;  Petty  p.  Petty,  4  I 
Am.  Dec.  501;  Albert  i 
66;  Deshon  v.  Wood,  : 
19  N.  E.  1,  1  L.  R.  A 
Whelpley,  62  Mich.  16, 
4  Am.  St.  Rep.  810;  C 
Miss.  335,  54  So.  953,  : 
S.)  147,  Add.  Cos.  191: 
kins  f,  Watkine,  82  N. 
Atl.  253;  Hunt  O.Hunt, 
64  N.  E.  160,  69  L.  R.  A 
ney  n.  Fltsworth,  142 
292,  126  N.  Y.  S.  905;  I 
27  Ohio  8J.  121;  Adam 
Oreg.  247,  20  Pac.  633; 
Bail.  Eq.  228;  Hacknej 
Humph.  452;  Hannon  i 
Va.  429, 12  8.  E.  157;  R 
142  Wia.  304,  126  N.  V, 
A.  (N.  S.)  1140;  Crm 
L.  R.  10  Vict.  Eq.  186. 
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promisor  fraudulently  intended  from  the  outset  to  induce  the 
marriage  without  perfonning  his  promise.  In  such  a  caae 
specific  performance  has  generally  been  allowed."  Nor  does 
it  help  the  pUunti£F's  case  that  relying  upon  an  agreement  in 
consideration  of  marriage  he  changed  his  position,  as  by  ^ving 
up  his  employment."  An  t^reement  not  performable  witjiin 
a  year  also  is  not  validated  by  part  performance,™  though 
performance  of  one  entire  side  of  such  a  contract  or  of  a  divisible 
portion  thereof  is  often  held  to  make  the  statute  inappli- 
cable.^' 

Though  the  doctrine  of  part  p^onnance  is  not  Explicable 
to  other  provisions  of  the  statute  than  that  relating  to  real 
estate,  whether  because  quasi-contractual  remedies  afford  suffi- 
cient relief  for  such  hardships  as  are  likely  to  arise  under  other 
clauses,  or  because  courts  of  equity  have  built  up  the  doctrine 
in  regard  to  part  performance,  and  it  is  chiefly  the  clause  of 
the  statute  relating  to  land  which  comes  before  such  courts,  it 
seems  that  the  doctrine  will  none  the  less  be  applied  to  an 
oral  contract  for  the  sale  of  land  because  the  contract  was  not 
performable  within  a  yearj* 


"Cookn  p.  Muc&ll,  2  Vero.  200; 
Dundas  v.  DateoB,  I  Yes.  Jr.  196,  109; 
Wood  0.  Midgley,  5  D.  M.  A  G.  41; 
Gaton  V.  Caton,  I  Ch.  App.  137;  Peek 
■>.  Peek,  77  Cal.  lOfl,  19  Pao.  227,  1 
L.  R.  A.  185,  11  Am.  St.  R«p.  244; 
Oreen  v.  Green,  34  Kadb.  740,  10  Pac. 
156,  65  Am.  Rep.  256;  Petty  d.  Petty, 
4  B.  Mon.  216,  39  Am.  Dec.  501.  But 
aee  amtra,  Hackney  i>.  Hackney,  8 
Humph.  452. 

•*  Dienat  v.  Dieost,  17S  Mioh.  724, 
141N.W.59I. 

n  BritaiD  V.  Roeaiter,  11 Q.  B.  D.  123; 
Conoley  c.  HarrcU,  182  Ala.  243,  62 
So.  611;  Oak  Leaf  MiU  Co.  c  Cooper, 
103  Ark.  79,  146  S.  W.  130;  Long  t>. 
haag,  162  Cal.  427,  122  Pac.  1077; 
Butia  V.  Slwfaan,  61  Ul.  App.  561; 
Smith  e.  Cbaae  &c.  Pomo  Mfg.  Co., 
176  Mioh.  371,  141  N.  W.  563,  186 


Mieh.  313,  151  N.  W.  102S;  Unkn 
Saving  Ac.  Co.  ».  Kntmm,  88  Wmb. 
20,  152  Pac.  681.  Cf.  Diamond  v.  Ao- 
quith,  14  Aria.  119,  125  Pac.  712,  L.  R 
A.  1916  D.  880;  BagweU  b.  Milam,  9 
Ga.  App.  316,  71  8.  £.  684. 

"  Sea  supra,  i  504. 

"  FaU  D.  HwJrigg,  45  Ind.  576,  16 
Am.  Rc^.  278.  See  also  I^voie  «. 
Dube,  229  Mass.  87,  118  N.  E.  179. 
The  former  case  was  made  the  basts  of 
the  broad  statement  in  Baynes  •. 
Chastain,  68  Ind.  376,  380,  that  the 
{inhibition  of  the  statute  against  omt- 
tncts  not  performable  within  a  year 
"is  not  applicable  to  agnemeats  in 
rdation  to  real  estate."  A  similar 
statement  is  made  in  Taggard  v. 
Roosevelt,  2  E.  D.  Smith  (N.  Y.],  100, 
but  such  t»oad  statementa  are  excep- 
tional and  do  not  npneent  the  law. 


(  634  BPFBCT  OF  FAIUNG  TO  COMPLY  WITH  PORMAl 

§  634,  Quasi-contractual  recovery  for  part  perfa 
contract  witbin  the  statute. 

Whether  an  agreement  obnoxiouH  to  the  Statui 
ifi  void  or  merely  unenforceable,  one  who  has  parti 
the  ^reement  and  who  is  not  in  default  in  continu 
ance  should  be  compensated  for  any  benefit  wi 
furnished  his  co-contractor.  It  has  been  suggested 
writer  ^'  that  such  relief  ought  not  to  be  granted  if 
knew  that  the  agreement  was  tmenforceable,  since 
has  thereby  voluntarily  assumed  the  risk  bf  recei^ 
in  return  for  his  performance.  This  suggestion, 
the  writer  admits,  is  not  supported  by  the  decisions, 
for  it  fwls  to  recc^ze  the  important  distinction 
freeing  to  buy  a  chance  of  performance  and  (2) 
buy  the  performance  itself,  knowing  that  there  is  a 
the  proposed  exchange  will  not  be  carried  out.  On< 
to  pay  a  price  for  an  insurance  policy  or  for  the  fo: 
a  doubtful  claim,  is  propositi  to  buy  a  chance, 
nothii^  from  the  insurance  company,  or  if  in  fat 
no  enforceable  claim,  he  has  none  the  less  got  what  I 
for.  Even  one  who  under  a  mistake  pays  a  clai 
supposes  to  be  valid  but  which  is  invalid,  at  least  i' 
result  he  desires — freedom  from  liability;  thoug 
have  achieved  that  result  without  payment.*"  Bu 
who  has  given  his  performance  in  return  for  a  p 
specific  exchange  does  not  receive  that  exchai^,  thi 
of  consideration  on  the  one  side  and  unjust  enrich] 
other;  and  his  knowlec^  beforehand  that  he  may 
that  exchange  does  not  alter  the  case.  It  would  be 
nate  in  law  as  in  morals  if  one  who  had  paid  a  thou 
for  an  absolute  promise  of  a  piece  of  land  believing  th 
or's  word  was  as  good  as  his  bond,  though  knowi 
agreement  was  legally  invalid,  should  be  withoui 
the  vendor  or  his  representatives  failed  to  perfon 
without  regard  to  the  plaintiff's  knowledge,  or  lac 
edge,  of  the  invalidity  of  the  oral  contract,  he  k 
recover  the  fair  value  of  what  he  has  given  when  th 
fiuls  or  refuses  to  perform  on  his  part.  It  is  inunate 
"  Woodward,  QuAn-Contracta,  {  94. 
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tiie  plaintiff  has  parted  with  numey,^*  property/* 
The  value  of  the  use  of  premises  may  also  be  recovered  from 
one  who  has  occupied  them  under  an  oral  contract  to  pur^ 
chase,"  or  an  oral  lease  witiiin  the  statute."    It  has  been  held 


"  Qoibdl  p.  Andwr,  2  Ad.  A  E.  600; 
Head  tr.  SaodoB,  188  Al».  443,  66  So. 
621;  Uttdl  0.  JoDffi,  56  Ark.  139,  19 
8.  W.  497;  Bergtold  ■>.  Worthy,  182 
lU.  App.  379;  Frey  v.  Stan^,  148  la. 
S22, 12fi  N.  W.  868;  Brtuhear  v.  Raben- 
KteiD,  71  Ksns.  455,  80  Fac.  050. 
Robertas  ■>.  ToUey,  84  Kuu.  817,  115 
P»c.  640;  Weber  e.  Weber,  25  Ky.  L. 
Rep.  908,  76  S.  W.  S07;  Jelliaoa  o. 
Jordan,  68  Me.  373;  Croes  v.  Her,  103 
Md.  502,  64  Atl.  33;  Cook  ir.  Doggett, 
2  Allen,  439;  De  Mora  v.  RobioBOD,  46 
Mich.  62,  8  N.  W.  712,  41  Am.  Rep. 
144;  Fresnell  v.  Lundin,  44  Min.  651, 
47  N.  W.  161;  lATKKk  v.  O'Hara,  98 
Mian.  71,  107  N.  W.  821,  116  Am.  St 
342,  8  Aim.  Caa.  849;  InteratAte  Hotd 
Co.  V.  Woodward,  etc,  Co.,  103  Mo. 
App.  198,  77  8.  W.  114;  Whitaker  v. 
Burrows,  71  Hun,  478,  24  N.  Y.  S. 
1011;  WUUe  v.  Womble,  90  N.  C.  254; 
Fbrd  V.  Stroud,  ISO  N.  C.  364,  64  S.  E. 
1;  Durham  v.  Wick,  210  Pa.  St.  128, 
SO  Atl.  824,  106  Am.  St.  Rep.  7S9,  2 
Ami.  Cu.  929;  Miller  v.  Healey,  30 
R.  I.  339,  97  AU.  706;  Vau^  v. 
Vaughn,  100  Tenn.  282,  45  S.  W.  677; 
BedeU  tr.  Tracy,  65  Vt.  494,  26  AU. 
1031;  Thomas  v.  Sowards,  25  Wia.  631; 
MiUer  ».  Mets,  103  Wia.  220,  70  N.  W. 
213. 

"Booker  p.  Wolf,  195  Ul.  365,  63 
N.  E.  266;  Montague  e.  Gamett,  3 
Buah  (Ky.),  207;  Bethel  v.  Booth,  115 
Ky.  146,  72  S.  W.  803;  Richards  ». 
Allen,  17  Me.  206;  Banett  v.  Baasett,  65 
Me.  127;  Chapman  v.  Rich,  63  Me. 
588;  Dix  v.  Marcy,  116  Man.  416; 
Peabody  v.  Fellows,  177  Maaa.  200,  58 
N.  E.  1010;  CromweU  v.  Norton,  193 
Mass.  201,  79  N.  E.  433,  118  Am.  St. 
Rep.  499;  Todd  o.  Bettiogen,  100  Minn. 
493,  124  N.  W.  443;  Day  ».  New  York, 
etc.,  R.  Co.,  51 N.  Y.  683. 


i«Knowiman  ■>.  Bluett,  L.  R.  9 
Exoh.  307;  Franklin  v.  Matoa,  etc., 
Min.  Co.,  158  Fed.  041, 86  C.  C.  A.  145, 
16  L.  R.  A.  (N.  S.)  381;  MaU  J.  Ward 
Co.  c  Goelet,  230  Fed.  979,  145  C.  C. 
A.  173;  Quirk  c  Bank  of  Commerce, 
244  Fed.  682,  157  C.  C.  A.  130;  Patten 
0.  Hicka,  43  Cal.  609;  F»ia-  r.  Howe, 
106  m.  663;  Wonsettler  v.  Lee,  40  ^n. 
367, 19  Pao.  862;  McDanid  v.  Hutchei^ 
son,  136  Ky.  412, 124  S.  W.  384;  Ch^i- 
man  v.  Rich,  63  Me.  588;  Williams  p. 
Bonis,  108  Mass.  91,  11  Am.  Rep.  318; 
Whi^e  V.  Parker,  29  Mich.  368; 
Smith  p.  Chase  Ac.  Piano  Mfg.  Co.,  175 
Mich.  371,  141  N.  W.  563,  185  Mich. 
313, 151  N.  W.  1025;  Spinney  ».  Hill,  81 
Minn.  316,  84  N.  W.  116;  Lally  >. 
Cnx^cston  Lumber  Co.,  85  Minn.  257, 
88  N.  W.  846;  Emery  o.  Smith,  46 
N.  H,  151;  Gay  p.  Moon^,  67  N.  J.  L. 
27,  6S7,  60  Atl.  606,  52  Atl.  1131; 
Lockwood  p.  BaniM,  3  Hill,  12S,  38 
Am.  Dec.  620;  Tliacher  e.  New  York 
Ac.  R.  Co.,  163  N.  Y.  App.  D.  186, 
138  N.  Y.  S.  463;  Oraham  p.  Gnhiun, 
134  N.  Y.  App.  DiT.  777,  119  N.  Y.  3. 
1013;  Carter  p.  Brown,  3  8.  Car.  308; 
Fabian  p.  Wasatch  Orchard  Co.,  41 
UUh,  404,  126  Pao.  860,  L.  R.  A.  1916 
D.  882;  Union  Sav.  ft  Trust  Co.  d. 
Krumm,  88  Wash.  30,  152  PM.  681; 
Taylor  v.  Thieman,  132  Wla.  38,  ill 
N.  W.  229;  Savage  i>.  Canning,  1  Ir. 
Rep.  C.  L.  434;  GUw  r.  McEwan,  11 
Manitoba  L.  R.  160. 

''Davidson  tr.  Ernest,  7  Ala.  817; 
Patteraon  p.  Stoddard,  47  Me.  355,  74 
Am.  Dec  490;  Dwight  p.  CuUer,  3 
Mich.  666, 64  Am.  Dec  105. 

"Smith  p.  Pritchett,  98  Ala.  649, 
13  So.  S69;  King  p.  Woodruff,  23  Conn. 
66,  60  Am.  Dec.  625;  Donohue  «. 
Chicago  Bank  Note  Co.,  37  111.  App. 
562;  Talamo  v.  Spitsmiller,  120  N.  Y. 


§  634   BFFBCT  OP  FAIUNQ  TO  COMPLY  WITH  FORMA 

in  Massachueetta  that  if  the  defendant  has  refuse< 
but  has  not  pleaded  the  Statute  of  Frauds  as  a 
for  his  refusal,  recovery  cannot  be  had  for  the  c 
furnished."*  This  is  surely  a  most  undesirable  res 
ently  it  compels  a  plaintiff  first,  to  sue  upon  the  o 
then  if  the  Statute  of  Frauds  is  pleaded  to  disoi 
action  and  begin  another.  It  should  be  enough  i 
has  been  generally  treated  without  discussion  as  * 
Uie  defendant'  has  refused  to  perform,  without  o1 
than  that  of  the  statute,  and  that  he  has  this  d 
chooses  to  assert  it."  If  the  drfendant  can  show 
f usal  is  baaed  on  some  other  valid  ground  than  that 
ute,  the  plaintiff's  right  will  depend  on  whether  re 
^ven  to  one  who  is  himself  in  default." 

li  the  pliuntjff  has  not  only  rendered  perfarmac 
received  part  of  the  consideration  for  it,  he  should 
to  recover  the  net  benefit  which  the  d^endant  hat 

87,  23  N.  E.  980,  8  L.  R.  A.  221,  17 
Am.  St.  Rep.  607.  The  extent  of  the 
tenant's  obligations  are  somewhat  il- 
logically  limited  by  the  terms  of  the 
lease.  Woodward,  Quasi-Contiaats, 
597. 

"DeMontague  v.  Bacharach,  187 
Mass.  128, 131,  72  N.  E.  938,  the  court 
■ayins:  "Nor  oould  the  action  be 
maintiuned  to  recorer  what  he  had 
paid.  For  if  the  contract  was  oral,  and 
within  the  statute  of  frauds,  and  it 
had  been  brokeo  by  the  defendantfi, 
yet  the  statute  had  not  bemi  pleaded, 
and  until  this  defence  had  been  into^ 
poeed  the  contract  could  be  oiforoed, 
and  an  action  would  not  lie  to  reoovtf 
the  consideration." 

■*  In  De  Moee  v.  Rc^jinaon,  46  Mich. 
62,  8  N.  W.  712,  41  Am.  Rep.  144,  the 
rlnint.ifPa  intestate  had  paid  the  d^ 
fendant  SQOO  in  consideration  of  his 
promiae  to  leave  real  estate  by  will. 
Ibe  court  bdd  the  money  recaverable 
because  tlie  will  which  the  drfendant 
made  "was  not  in  accordance  with 
the  agreement,  and  even  if  it  had  been 
there  was  nothing  to  i»«vent  his  re- 


voking the  same  or  eel 
b&nng  the  same  during 
Co(dey,  J.,  dissented  t 
that  the  will  made  con 
agreement  and  the  agree 
partly  praiormed. 

« In  Day  ».  New  Yt 
Co.,  61  N.  Y.  S83,  590, 
Bud:  "If  one  pays  moi 
servioe,  or  delivers  pro] 
agreement  condemned  1 
of  frauds,  he  may  reoo^ 
pud  in  an  action  for  n: 
received,  and  he  may  rei 
of  his  services  and  of 
upon  an  implied  assump 
vided  he  can  show  tiia 
ready  and  willing  U>  perf 
ment,  and  the  othv  pai 
ated  or  refused  to  perfoi 

"  But  what  ehall  be  doi 
reoeived  peit  of  the 
He  should  not  be  Irft 
remedy  for  the  balance 
him,  but  upon  the  sam< 
justice   and   equity   th 
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§  SS6.  Rest<mition  <»*  recovery  in  specie  <^  what  has  been 
giren  or  received. 

It  Bhotild  not  be  requirate  for  the  plaintlfF  to  restore  wh&t 
he  has  received.  The  requirement  of  restoration  by  a  plaintiff 
who  seeks  to  rescind  a  transaction  for  the  defendant's  fraud 
or  breach  of  promise  **  is  only  defensible  because  the  plaintiff 
is  seeking  an  alternative  remedy.  His  primary  remedy  is  to 
sue  for  deceit  or  for  breach  of  contract;  and  the  taw  in  giving 
an  alternative  redress  nu^  well  limit  it  to  cases  where  no  possi- 
ble injustice  will  be  done  to  the  defendant.  But  where  the  orig- 
inal contract  is  imenforceable  the  quad-contractual  remedy 
is  the  only  one  available,  and  accordingly,  the  court  should 
undertake  to  value  any  benefit  which  the  plaintiff  has  received 
and  deduct  this  benefit  from  the  plaintiff's  recovery.**  It  has 
been  held  that  the  defendant  cannot  defeat  the  plaintiff's  right 
of  recovety  by  offering  to  restore  in  specie  what  the  plaintiff 
gave  him;  **  but  the  decision  has  been  criticized, **  and  it  seems 
rightly,  on  the  ground  that  the  fundamental  duty  of  the  defend- 
ant is  restitution,  and  that  the  law  gives  money  value  general^, 
not  because  that  is  the  plaintiff's  primary  right  but  merely  as 
the  equivalent  of  what  he  is  entitled  to.  If  the  plaintiff  has 
transferred  specific  p^'sonal  property,  on  the  faith  of  the  de- 
fendant's oral  promise  within  the  statute,  the  plaintiff  m^ 
bring  trover  on  the  defendant's  refusal  to  perform."   Similarly 

imply  ft  promiae  to  pay  the  tnlanoe."  "  See  further  v^ra,  i  1460. 

In  Chi^jnuiQ  v.  Rich,  63  Me.  588,  the  "In  Hawiey  v.  Moody,  24  Vt.  OOS, 

plaintiff,  who  h«l  fumiahed  the  de-  606,  Aadfield,  J.,  said  at  page  606,  "If 

s  child  with  board  and  eloth-  the  party  rcfMidiating  the  future  par- 


ing for  h»  servicee  during  a  portion 

of  tlie  agreed  pwiod,  was  allowed  to  irtiich  he  dedines  to  pay  for  in  the 

reoova*.      In    Bethel    a.    Booth,    116  mode   stipulated,    it  m    re^uded   as 

Ky.    14£,  72   S.  W.  803,  the  plain-  equitable  that  he  should  refund  in  the 

tiff  had  sold  the  defendant  a  busi-  usual  mode  for  money  had  and  for 

nesB  for  a  price  lees  than  its  actual  goods  sold,  and  it  is  not  in  his  power 

value,  receiving  as  port  consideration  without  the  conaent  ot  the  other  party, 

an  oral  promise  to  emi^oy  him  for  to  revest  the  title  of  the  specific  thing 

ten  yesis.    On  the  failim  of  the  de-  receivad." 

fendant  to  keep  his  promise,  the  plain-  "  Keener,  Quaai-Contracta,  286. 

tiff  was  allowed  to  recover  the  diffw-  "  Keath  t>.  Patton,  2  Stew.  38;  Luey 

ence  between  the  price  actually  paid  e.  Bundy,  9  N.  H.  298,  32  Am.  Dec 

Sot  the  busj'nes  and  its  teal  value.  359;  Dietrich  v.  Hoefdmeir,  128  MkdL 

"  See  ivfra.  {(  I4S4  el  tag.  145, 87  N.  W.  111. 
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what  he  has  done.**    Some  cases  do  indeed  allow  reoov^y  of 

the  contract  price,"  but  the  better  view  is  oUierwise.**  Whether 
the  reasonable  value  allowed  the  plaintiff  should  be  based 
on  the  plaintiff's  detriment  from  the  performance  which  he 
has  rendered  or  the  defendant's  benefit  therefrom  is  more 
doubtful.  The  former  rule  has  been  permitted,"  but  the  latter 
seems  more  accurate."  Accordingly  if  the  defendant  has  re- 
ceived no  benefit,  because  the  plaintiff's  performance  has  en- 
ured to  ^e  benefit  of  a  third  pason,*'  or  has  enured  to  no  one's 
benefit,"  as  where  the  defemlant  refused  to  receive  the  prod- 
uct of  the  plaintiff's  labor,"  no  recovery  can  be  allowed.  The 
contract  price  is,  howev^,  an  admission  of  value  by  the  de- 
fendant and  as  such  should  be  admitted  in  evidence,  though 
not  treated  as  conclusive.'  Decisions  which  refuse  altt^ther 
to  admit  the  agreed  price  in  evidence  *  cannot  be  supported; 

"FuUer  r.  Reed,  38  Cal.  90;  Patr  >*FatteD  s.  Hielu,  43  CaL  509; 
teo  V.  Hicks,  43  Cal.  006;  HuU  v.  William,  etc..  Works  «.  AtldiuoD,  6S 
1^1011100,  82  Coim.  647,  74  AU.  926;  HI.  421,  13  Am.  Hop.  560;  1 
Butler  V.  SbebHi,  61  111.  App.  561;  " 

Stout's  Adm.  D.  Royaton,  32  Ky.  L. 
Kep.  1055,  107  S.  W.  785;  Dowling  p. 
McKenney,  124  Man.  478;  Snydv  v. 
Neal,  129  Mich.  692,  SO  N.  W.  588; 
Coud  V.  Ebm,  115  Mo.  App.  136,  01 
B.  W.  434;  RiifT  v.  Riibe,  68  Neb.  543, 
94  N.  W.  S17;  Galvin  b.  Prentioe,  46 
N.  Y.  162,  6  Am.  Rep.  58;  Jackson  v. 
Stcfuna,  58  Ong.  57,  113  Pac.  30,  37 
L.  R.  A.  (N.  S.)  639,  Ann.  Cu.  1913 
A.  284;  Hvt>o(c  f.  HrartMg's  Admr., 
34  Fa.  418;  Weire  b.  Northwest 
ThKehv  Co.,  27  8.  Dak.  486,  131  N. 
W.  721;  MassoDP.  Swan,  6  Heisk.  450; 
Pierce  d.  Paine,  28  Vt.  34.  See  furtho-, 
tr^ro,  9S  1478  et  teg. 

•>  Murphy  «.  DeHaan,  116  la.  61, 
89  N.  W.  100;  Sears  v.  Ohler,  144  Ky. 
473,  130  S,  W.  759;  Fuller  e.  Rice,  52 
Mich.  435,  18  N.  W.  204;  Spinney  d. 
HiU,  81  Mimt.  316,  81  N.  W.  116;  Lally 
f.  Crookstou  Lumber  Co.,  85  Minn. 
267,  88  N.  W.  846.  (In  Spinney  "- 
Hill  the  coiut  admits  that  the  law  of 
Minnesota  on  this  matter  can  haidly 
be  drfended.)  Carter  b.  Brown,  3 
S.  Car.  298. 


Brou^,  68  IlL  App.  526; 
Stout's  Admr.  «.  Royston,  32  Ky.  L. 
Rep.  1055,  107  S.  W.  784;  Emery  >. 
Smith,  46  N.  U.  161 ;  Jackson  v.  Steuns, 
58  Oreg.  67,  113  Pac  30,  37  L.  R.  A. 
(N.  9.)  630,  Ann.  Gas.  1013  A.  284; 
Hertug  tr.  HertJog'B  Adm.,  34  P&.  418. 

•*Fid)iBn  B.  Wasatch  Ordiard  Co., 
41  Utah,  404,  126  Pac  860,  L.  a.  A. 
1910  D.  892. 

^  See  infra,  S  14S0. 

*>  Bristol  p.  Sutton,  115  Mieh.  365^ 
73  N.  W.  424;  Pierce  «.  Paine's  E^, 
28  Vt.  34;  Kiimninii  p.  CHdham,  27 
W.Va.258.  See  also  Dunphys.I^aii, 
116  U.  S.  401,  29  L.  Ed.  703,  6  S.  Ct. 
486. 

••  Butler  V.  Shehan,  61  Dl.  App.  561; 
Banker  p.  Uendrason,  68  N.  J.  L.  26^ 
32  Atl.  700.  Bee  aloo  Cocheoo  Aoqiw 
duct  V.  Boston,  etc.,  R.  Co.,  59  N.  H. 
312. 

**  Dowling  0.  McKomey,  124  Mass. 
478. 

I  See  Woodward  on  Quaai-Coiitncta, 
poee  166,  L.  R.  A.  1916  D.  900. 

<£.  g.,  Esaery  v.  Scuitb,  46  N.  H. 


WILLIffTON  ON  CONTRACTS 


§  S38.  The  statute  as  a  defence  to  recovery  by  a  plaintiff  in 
default. 

Thoi^  no  action  can  be  brou^t  upon  a  contract  within 
the  statute,  and  though  "it  is  also  clear  Ihat  neither  party 
can  be  held  liable  upon  it  indirectly  in  any  action,  which  ne- 
cesutates  tiie  admission  of  the  existence  of  the  contract,"  *  it 
does  not  follow  that  a  contract  within  the  statute  may  not  be 
admitted  as  evidence  to  establish  a  defence.  If  suit  is  brought 
on  an  alleged  contract,  for  instance,  the  conduct  of  the  parties 
m^t  indicate  an  assent  implied  in  fact  to  such  a  contract,  were 
it  not  that  an  express  oral  agreement  between  them  indicated  a 
different  arrai^;ement.  Even  though  the  local  Statute  of  Frauds 
declares  the  oral  agreement  void,  evidence  of  it  shotdd  be  ad- 
missible in  order  to  negative  the  imphcation  of  fact  which 
might  otherwise  arise  from  the  circumstances.  The  oral  agree- 
ment should  also  be  provable  in  order  to  prevent  the  imposi- 
tion of  any  quad-contractual  liability  at  variance  with  the 
express  agreement,  as  fully  as  if  that  agreement  had  been  in  writ- 
ing.   Und^  some  cinmmstances  a  plaintiff  in  default  is  allowed 

In  WatcncCliiM,  121  K7.  611,  618, 
618,  86  S.  W.  209,  760,  the  court 
nid: 

"The  rule  in  Kentucky  is  that  part 
pvform&Doe  of  a  contract  will  not  take 
it  out  of  the  etatute.  But  the  court 
has  abo  unif<»inly  held  that  the  statute 
b  a  shidd,  not  a  oword,  and  that  where 
the  party  has  teceived  the  oonaidera- 
tion  of  tbe  contract  the  court  will  not 
allow  him  to  rely  upon  the  statute  and 
keep  the  consideration.  In  applying 
this  rule  in  cases  where  the  party 
who  has  performed  the  contract  can- 
not be  restored  to  the  situation  in 
which  he  was  before  the  contract  was 
made,  and  it  is  impowible  to  eatimat« 
by  any  pecuniary  standard  the  value 
ot  what  the  other  party  has  received, 
thi&  court  has  adopted  the  rule  that 
in  such  cases  the  contract  itself  is  the 
best  evidence  of  the  value  of  what  haa 
been  received;  and  while  it  will  not  en- 
force specific  performance  by  decree- 
ing a  conveyance  of  tiie  land,  it  will 


ailjudge  compensation  for  what  has 
bera  reoeived  by  the  defendant  under 
the  contract,  measured  by  the  consid- 
eration which,  by  the  contract,  he 
agreed  to  as  the  value  of  what  be  re- 
ceived." "For  Mithoritiee  in  other 
8tat«e,  see  the  following;  Sutton  r. 
Hayden,  62  Mo.  101;  Sharkey  p.  Mo- 
Dermott,  01  Mo.  647,  4  8.  W.  107,  00 
Am.  St.  Rep.  270;  Owena  v.  McNalty, 
113  Old.  444,  460,  45  Pac.  710,  33 
L.  R.  A.  369;  Brinton  c.  Van  Cott, 
8  Utah,  480,  33  Pac.  218;  Quinn  t. 
Quino,  6  S.  D.  328,  335,  68  N.  W. 
808,  4S  Am.  St.  R«p.  875;  Rhodes  0. 
Rhodes,  3  Sandf.  Ch.  (N.  Y.)  279; 
Pareejl  ■>.  Sttyker,  41  N.  Y.  480;  John- 
son V.  Hubbell,  3  Sbockt.  Ch.  332  (N.  J.) 
66  Am.  Dec.  773;  Wright  «.  Wright, 
99  Mich.  170,  58  N.  W.  54,  23  L.  R.  A. 
106,  and  Kofka  v.  Rosicky,  41  Neb. 
328,  59  N.  W.  788,  25  L.  R.  A.  207, 
43  Am.  St.  R(i>.  685." 

•  Brett,  L.  J.,  in  Britain  «. 
11Q.B.  D.  123, 128. 
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to  recover  on  a  quanHm  meruit  tx  quantum  valebat  in  some  of 
th^  United  States  even  though  the  express  contract  was  writr 
ten,  or  enforceable  without  a  writing.^  In  such  jurisdictions  if 
the  express  agreouent  is  oral  and  unenforceable  because  of  the 
Statute  of  Frauds,  proof  of  it  clearly  could  not  prevent  quasi- 
contractual  liability  under  circumstances  where  such  liability 
would  be  imposed  if  the  express  agreement  had  been  enforceable. 
In  England  and  in  some  of  the  United  States,  however,  a  plain- 
tiflf  in  default  under  an  enforceable  contract  can  never  recover 
quasi-contaractually,  and  everywhere  there  are  limitations  on 
the  quasi-contractual  right  of  such  a  plaintiff.'  Wherever  in 
a  given  jurisdiction  the  express  agreement  is  unenforceable,  the 
Umitations  on  the  quasi-contractual  rights  of  a  plaintiff  in  de- 
fault thereunder  should  be  the  same  as  if  the  express  contract 
were  enforceable. 

Allowing  proof  of  the  contract  for  such  purposes  is  not  enforc- 
ing it,  but  is  merely  refusing  to  impose  liabihty  on  a  defendant 
under  circumstances  where  it  is  imjust  to  do  so.  The  basis  of 
quasi-contractual  recovery  is  that  the  defendant  has  received 
something  for  which  in  equity  and  good  conscience  he  ought  to 
pay  a  fair  value ;  but  if  the  parties  have  made  their  own  arrange- 
ment as  to  what  should  be  given  by  the  plaintiff,  and  what 
should  be  paid  for  it,  and  the  defendant  though  not  obHged 
to  perform  his  agreement  is  willing  to  do  so,  there  is  no  occasion 
for  the  court  to  invoke  the  principles  of  quasi-contract  to  any 
greater  extent  than  if  the  contract  had  been  enforceable.  A 
promise  to  give  is  not  only  unenforceable,  but  void;  yet  if  a 
promise  to  give  is  afterwards  executed  by  the  delivery  of  the 
promised  property,  no  implication  of  fact,  nor  imposition  of 
a  legal  obligation,  requires  the  donee  to  pay  the  value  of  the 
property.  A  promise  within  the  Statute  of  Frauds  should  be 
dealt  with  in  the  same  way;  and  would  be  so  dealt  with  in 
many  if  not  most  jurisdictions.  Brett,  L.  J.,  in  the  English 
Court  of  Appeal  has  said:  •  "It  seems  to  me  impossible  that 
a  new  contract  can  be  implied  from  the  doing  of  acts  which 
were  clearly  done  in  performance  of  the  first  contract  only 
[which  was  within  the  statute]  and  to  infer  from  them  a 

'  Seeinfra,  {J  MTSttaeg.  •  Brittun  v.  Roesiter,  11  Q.  B.  D.  123, 

*Ibid.  127. 
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fresh  contract  would  be  to  draw  an  inlerenoe  contrary  to  the 
facto."  '» 

As  a  matter  of  actual  decision,  it  cannot  be  assumed  that  a 
plaintiff  in  default  will  be  treated  in  the  same  way  under  one 
class  of  contract  within  the  statute  as  under  another.  Where 
money  has  been  paid  as  the  whole  or  part  of  the  price  under 
an  oral  contract  to  buy  land,  recovery  of  the  money  paid  is 
almost  universally  disallowed  if  the  seller  is  ready  and  willing 
to  convey  as  he  orally  agreed,"  and  one  who  has  transferred 


u  In  Abbott  v.  Inokip,  29  Ohio  St. 
69,  61,  tha  court  said:  "The  expren 
pTDtniae  oontained  in  tha  agreement, 
under  which  the  plaintiff  aanimed  to 
render  the  service,  excludes  the  pre- 
sumption of  the  imi^ied  promise  re- 
lied on." 

In  Kentucky  (whve  the  st&tute 
does  not  maJw  oral  agreements  wholly 
void),  the  drfendant  may  use  the  oral 
agreement  as  a  shield  in  several  ways, 
the  court  saying:  "If  a  party  borrowB 
money,  to  be  returned  in  two  years, 
whilst  no  suit  could  be  brought  to  en- 
force such  mere  verbal  promise,  yet  a 
suit  to  aiforce  the  impbed  promise, 
created  by  law,  to  return  the  money  on 
the  valuable  consideration,  could  be 
maintained.  Nor  would  tlie  contract 
be  without  effect  in  such  case,  for  the 
defendant  could  use  it  to  protect  him- 
self against  suit  until  the  expiration 
of  the  time,  simply  because  the  statr 
ute  has  not  declared  the  contract  void. 
He  could  also  use  it  for  the  purpose  i^ 
reducing  the  intranet  below  the  legal 
rate,  if  such  had  heoa  agreed;  but  he 
could  not  use  it  to  prevent  a  recovery 
of  the  valuable  ocMuideration  which 
he  had  derived  by  virtue  of  its  terms, 
because  the  statute  was  never  de- 
signed for  such  pujposeB."  Montague 
V.  Gamett,  3  Bush,  297,  299.  See  also 
Roberta  v.  Tennell,  3  T.  B.  Monroe, 
247,  252;  Weber  p.  Weber,  26  Ky.  L. 
Rep.fl08,e7S.W.S07. 

11  Thomas  v.  Brown,  I  Q.  B.  D.  714; 
York  V.  Washburn,  118  Fed.  316,  affd. 


129  Fed.  664,  64  C.  C.  A.  132;  Venable 
V.  Brown,  31  Ark.  564;  IdSey  e.  Kauf- 
man, 134  Cal.  391,  66  Pac.  471,  86 
Am.  St.  283;  Crabtree  v.  Wdles,  19 
m.  55;  Day  v.  Wilson,  83  Ind.  463,  43 
Am.  Rep.  76;  Duncan  v.  Baird,  8 
Dana  (Ky.),  101;  Qanimon  «.  Butlo', 
48  Maine,  344;  Plummer  d.  Buc&mun, 

65  Me.  106;  Coughlin  t>.  Knoirin,  7 
Mete.  (Mass.)  67,  39  Am.  Dee.  769; 
Congdon  v.  Perry,  13  Gray,  3;  Kennis- 
ton  V.  Blakie,  121  Man.  562;  McKJnney 
p.  Harvie,  38  Minn.  18,  36  N.  W.  668, 
8  Am.  St.  Rep.  640;  Sims  v.  Hutchiui^ 
8  Smed.  &  M.  328,  47  Am.  Dec.  BO 
(a  contrary  suggestiim  in  HaiiBton  «. 
Jaudon,  42  Miss.  380,  386,  was  called 
absurd  and  ovemikid  in  Washington 
«.  Soria,  73  Miss.  866,  673,  IB  So.  485, 

66  Am.  St.  Rep.  665};  McDonald  *. 
Lynch,  69  Mo.  360;  Perkiiis  v.  AUnut, 
47  Mont.  13,  130  Pac.  1;  Une  b. 
Sharon),  6  N.  H.  130;  Abbott  e. 
Draper,  4  Denio,  51;  ColUer  b.  Coates, 
17  Barb.  471;  Dowdle  c.  Camp,  12 
Johns.  451;  Quinto  v.  Alexander,  123 
N.  Y.  App.  D.  1,  107  N.  Y.  S.  422; 
Graham  v.  Hoaly,  154  N.  Y.  App.  D. 
76,  138  N.  Y.  S.  611;  Syme  tr.  &Dith, 
92  N.  C.  338;  Durham  &o.  Improve- 
ment Co.  0.  Guthrie,  116  N.  C.  381, 
21  a  E.  952;  WeUer  v.  OuiMy,  61 
OkU.  77,  161  Pac.  606;  Shaw  a.  Shaw, 
a  Vt.  69;  Cobb  o.  IWI,  28  Vt.  510,  70 
Am.  Dec.  432;  Cook  «.  GrifBth,  78 
W.  Va.  799,  86  S.  E.  879,  L.  R.  A. 
1916  D.  460.  See  also  Jobraon  «. 
Puget  Mill  Co.,  28  Wash.  615,  68  Pac 


title  to  peraonal  property  under  an  oral  f^reement  that 
should  be  conveyed  in  exchai^  has  sinularly  not  been  alli 
to  recover  the  fair  value  of  the  personalty,  the  defendant  t 
willing  to  convey  the  land."  Recovery  for  the  vulue  of 
ices  rendered  under  an  oral  agreement  within  the  statute 
has  been  generally  denied  to  a  plaintifiT  in  default;  "  b 
contrary  result  has  been  reached  in  several  jurisdictions. 
a  leading  Massachusetts  case,"  it  was  iheax  said  that  to  t 
the  oral  contract  to  be  set  up  as  matter  of  defence  was  in  e 
to  enforce  it;  and,  accordii^y,  a  pkuntifT  who,  owii^  t< 
own  fault,  had  failed  to  perform  his  side  of  an  enforceable 
tract,  was  allowed  to  recover  on  principles  of  quasi-coni 
for  the  value  of  his  services.  The  decision  tiiough  ji 
criticized,"  has  been  followed  in  Massachusetts  "  and 
few  other  States."  Where  the  local  statute  provides 
noncompliance  wit^  the  statute  renders  an  agreement  voic 
additional  reason  is  found  for  permitting  recovery  by  the 
faulting  plaintiff,  since  it  is  argued  that  the  i^reement  is 

867;  ThomM  t.  Brown,  1  Q.  B.  D.  714.  <Mo  8t.  50;  Maok  v.-  Bragg,  9 
A  few  oontrery  decinonB  aUov  m- 
ooreary.  Nalson  e.  Shdby  Mfg.  Co.,  96 
Ala.  S15,  11  So.  695,  38  Am.  St.  Bep. 
116;  Scott  V.  Bush,  26  Mich.  418,  12 
Am.  Rep.  311;  Brandeia  d.  Neuatodtl, 
13WiB.142.  See  also  Brown  e.PcdlBMl, 
89  Va.  696,  17  S.  £.  6.  In  these  deci- 
sions last  cited  the  court  reliee  on  the 
faet  that  the  local  statute  made  the 
oral  agreement  "void,"  but  this  aeems 
imiDAteri^. 

"  Oftlway  V.  ShieldB,  66  Mo.  313,  27 
Am.  Rep.  361;  Green  r.  North  Caro- 
lina R.  Co.,  77  N.  C.  95;  HoskinB 
Mitcheson,  14  U.  C.  Q.  B.  561.    S 


671. 
"  King  0,  Wdcome,  5  Gray,  41 
'*  Keener,  Quaai-ContraatB,  234 

also  Woodward,  Quasi-Contracta, 
"Freeman  r.  Foes,  145  Mass. 

14  N.  E.   141,   1  Am.   St.  Rep. 

C/.    Riley    e.    WUliama,    123    I 


also  AUis  p.  Read,  4S  N. 
Thcro  might,  bowew,  be  an  aooept- 
anoe  of  a  q>eaified  undivided  fraction, 
if  tlie  bargain  ivas  for  such  a  fraction. 
"Swanzey  v.  Moore,  22  lU.  63,  74 
Am.  Dec  134  (but  see  CoUina 
■HiByor,  74  m.  138);  Kriger  ep.  Leppel, 
42  Minn.  6,  43  N.  W.  484;  Calvin 
Prentice,  4S  N.  Y.  162,  6  Am.  Rep.  68 
(qf.  HartwoU  b.  Young,  67  Hun,  472. 
22  N.  y.  &  486);  Abbott  i>.  Inskip,  29 


"  In  Bemier  v.  Cabot,  71  Me. 
36  Am.  Rep.  343,  the  court  refua 
aUow  the  defendant  when  sued 
quantum  meruit  to  show  that  the 
ioea  in  question  were  rendered  i 
an  oral  contract,  a  tcnn  of  whicb 
that  the  plaintiff  should  not  . 
witliin  two  years,  and  that  be 
done  BO.  The  case  does  not  oite  ( 
mon  II.  Butler,  4S  Me.  344,  whe 
was  inconsistently,  but  with  b 
reuon,  held  that  one  who  had 
vanoed  money  as  port  of  the  prio 
an  oral  contract  for  the  purchai 
land  could  not  reoorer  it  when 
seller  was  ready  to  convey.  See 
Comes  ■>.  LomsoQ,  IS  Conn.  246; 
Una  V.  Thayer,  74  HI.  138, 142. 
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for  all  ptirposes,  and  the  situation  is  left  as  it  would  be  had 
there  been  no  agreement."  In  Wisconsin  the  court  has  gone 
BO  far  as  to  hold  that  a  pkuntiff  who  has  fuUy  performed  may 
reject  counter  perfornuuace  for  which  he  bargained,  since  that 
bargain  is  by  the  statute  void,  and  recover  the  value  of  what 
he  has  given.'*  The  coiuts  which  render  these  decisions,  how- 
ever, lose  sight  of  the  fact  that  an  agreement  within  the  Statute 
of  Frauds  is  not  illegal  whether  void  or  not;  that  no  con- 
tract implied  in  fact  at  variance  with  the  oral  agreement  can  be 
foimd;  and  that  the  only  reasonable  basis  for  allowing  quasi- 
contractual  recovery  is  tJiat  the  plaintiff  has  not  received,  and 
cannot  get,  what  he  expected  to  get  as  a  return  for  his  own 
performance.  If  his  performance  were  a  pft  he  would  nowhere 
be  allowed  to  recover  pay  for  it,  and  to  allow  a  plaintiff  who 
has  orally  forced  to  sell  his  performance  for  half  its  value  to 
recover  the  full  value  when  he  himself  is  the  cause  of  the  breach 
of  t^e  oral  agreement,  is  as  objectionable  as  to  allow  him  to  re- 
cover the  full  value  when  he  ^%ed  to  perform  for  noticing.  *° 
It  has  been  pointed  out,  however,  that  if  one  who  has  partly 
performed  and  whose  performance  is  wholly  due  before  that 
of  the  other  party,  is  denied  relief  unless  he  completes  his  per- 
formance, there  may  be  hardship  upon  him  dnce  he  will  be 
compelled  to  go  forward  with  his  own  performance  without 
lliereby  gainii^  an  enforceable  r^t  to  the  counter-perform- 
ance.*' The  hardship  does  not  seem  very  serious  unce  tlie 
atualion  supposed  necessarily  assumes  that  if  the  contract 
were  enforceable  its  terms  are  such  that  the  pl^tiff  would 
have  to  perform  first  relying  merely  on  the  acquisition  of  a 

■*  Reoovoy  wem  therrfore  aUowed  in  ^ilaon,  83  Ind.  463,  43  Am.  Rep.  76; 

NelBOtt  c  Shelby  Mfg.  Co.,  S6  AU.  Riley   e.    Williams,    123    Mass.    506; 

SIS,  11  So.  696,  38  Am.  St.  Rep.  116  Galway  v.   Shidda,  66  Mo.   313,  27 

(price  paid  for  land};  Soott  s.  Bush,  28  Am.  Rep. 351. 

Mioh.  418,  12  Am.  Rep.  311   ([nice  "In    Mimiesota,    oontracta    within 

paid  for  land);  Brandeis  c.  Neuatadtl,  the  Statute  are  declared  "vend"  yet 

1^  Wis.  142  (price  paid  for  land);  I>a-  the  plaintiff  in  default  ia  dcaued  reooT- 

ham  V.  EviacHi,  112  Wia.  27,  87  N.  W.  ay.    McKinney  v.  Harvie,  38  Minn. 

795    (an^cea    rendered);    Chase    t>.  18,  35  N.  W.  668,  8  Am.  St.  Rep.  640; 

Hinkley,  128  Wis.  76,  106  N.  W.  230,  Kriger  o.  Leppd,  42  Minn.  6,  43  N.  W. 

110  Am.  St.  Rep,  898  (aervicee  ren-  484. 

dered).  "  Woodward,  QuaHhOmtj-acta,  fi'98, 

"Koch  D.  Winiams,  82  Wis.   186,  p.    165,  citing  Collier  v.  Coates,    17 

62  N.  W.  267.    But  see  oonlra,  Day  p.  Barb.  471,  475. 
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§  S39.  Methods  of  satisfying  ih.9  statute. 

Section  4  of  the  English  statute  specifies  but  one  way  of 
makijig  contracts  within  its  scope  enforceable,  namely,  by  a 
written  memorandum  of  the  contract  signed  by  the  party  to 
be  charged,  or  his  agent;  and  American  statutes  have  followed 
the  English  model,  though  a  few  of  them  have  enacted  into 
statute  the  doctrine  of  part  performance  of  contracts  for  the 
sale  of  real  estate,  a  doctrine  which,  as  established  by  courts 
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of  equity,  may  fairly  be  called  a  method  of  satisfjdng  one  clause 
of  Section  4,  without  authority  of  statute.  Section  17  of  the 
English  statute,  however,  which  relates  only  to  contracts  for 
the  sale  of  goods,  provides  several  alternative  modes  of  satis- 
faction; and  wherever  contracts  for  the  sale  of  goods  are  covered 
by  local  statutes  of  frauds  in  the  United  States,  these  alter- 
native possible  methods  of  satisfaction  are  expressly  permitted. 
So  far  as  concems  a  written  memorandum,  Sections  4  and  17  are 
alike;  but  the  additional  alternatives  permissible  by  Section  17 
for  sales  of  goods  alone,  may  be  considered  before  consideration 
of  the  nature  of  the  requirement  of  a  memorandum. 

§  640.  Satisfactioii  of  Section  17. 

The  statute  specifies  two  ways  in  which  contracts  or  sales 
within  its  terms  may  be  made  binding,  besides  the  giving  of  a 
memorandum:  (1)  Acceptance  of  the  whole  or  part  of  the  goods 
(or  choses  in  action)  sold,  and  actual  receipt  of  the  same;  (2) 
payment  of  earnest  money  or  a  portion  of  the  price.  There  has 
been  elaborate  judicial  construction  of  these  requirements, 
which  are  almost  universally  stated  in  substantially  the  same 
language  in  the  American  statutes.'  These  statutory  require- 
ments are  obviously  additional  to  what  the  common  law 
requires;  although  the  same  circmnstances  may  sometimes  in- 
dicate both  the  formation  of  a  bargain  at  common  law  and  a 
satisfaction  of  the  statutory  requirements. 

In  order  to  recover,  therefore,  a  plaintiff  must  show  a  valid 
contract  or  sale,  at  common  law,  and  satisfaction  of  the 
statute  in  one  of  the  three  specified  ways.    Until  this  has 

>  In  iDdiftna  the  statute  uses  amply  Mundy,  164  Iowa,  707,  146  N.  W.  819. 

tlie    word    "receive"    without    refer-.  The  first  of  these  cases  held  delivery 

neuee  to  acceptance.    Burns'  Annot.  to  a  carrier  for  the  buyer  satisfied  the 

St.  (1014),  {  7470.     In  Iowa  the  coi^  statute,  and  the  same  oonclusion  was 

Teepondii^  requirement   is   that   part  reached  by  the  Nebnska  court,  eon- 

of  the  goods  bo  "delivered."   Code,  etruing  the  Iowa  statute.    Fruit  Dia- 

(  4625.    As  to  the  construction  of  this  patch  Co.  v.  Gilinsky,  84  Neb.  821,  122 

language,  see  Bullock  v.  Tschergi,   13  N.  W.  45.     The  second  Iowa  decision 

Fed.   346;    Legget   &  Meyer  Co.   f.  cited  held  the  contrary.    Many  Ameri- 

Collier,  89  Iowa,  144,  56  N.  W.  417;  can  statutes   make  no    reference  to 

Dierson  v.  Peteismeyer,  109  Iowa,  233,  eameet  but  any  sum  of  money  paid  to 

80  N.   W.  389;  Smith  v.  Bloom,   150  bind  a  bargain  of  sale  would  in  fact 

la.  598,  141  M.  W.  32;  Munroe  v.  always  be  apart  payment  of  the  price. 
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been  done,  the  defendant  may  withdraw  without  liability.* 
The  requirement  of  a  memorandum  is  obviously  suitable  «iher 
for  a  contract  to  sell  or  a  sale.  The  other  two  modes  of  satis- 
faction seem  more  naturally  to  apply  to  sales  than  to  executory 
contracts.  It  is  clear,  however,  that  earnest  money,  or  a  por- 
tion of  the  price,  may  be  paid  by  the  buyer  before  the  time  when 
it  is  agreed  that  the  property  shall  pass;  and  if  this  is  done  the 
executory  contract  must  become  binding.  Even  acceptance 
and  actual  receipt  of  the  goods  may  take  place  before  title  has 
passed,  though  the  case  is  so  unusual  as  to  make  it  appear 
strange.  Thesellermay,  however,  deliver  to  the  buyer  the  goods 
to  which  the  contract  relates  and  the  buyer  may  accept  them 
though  it  is  agreed  that  the  property  shall  not  paas  imtil  some 
time  later.  The  ordinary  case  of  a  conditional  sale  is  an  in- 
stance of  the  sort.  Such  a  bargain,  though  oral,  is  enforceable  if 
the  buyer  accepts  and  receives  the  goods,  though  he  does  not 
get  complete  title  as  yet.^  Also  the  seller  may  deliver  part  of 
the  goods  and  transfer  the  property  in  these,  while  the  contract 
as  to  the  rest  of  the  goods  still  remains  executory.*  Satisfac- 
tion of  the  statute  by  acceptance  and  actual  receipt  of  part  of 
the  goods '  or  by  part  payment  makes  the  entire  bargain  of 
the  parties  enforceable,  even  though  the  bargain  contains  as  a 
part  of  it  another  agreonent  to  sell  besides  that  which  has  been 
partly  performed.  Thus  if  the  seller  of  goods  agree  as  part  of 
the  original  bargain  to  take  them  back  if  desired,  this  agree- 
ment of  repurchase  becomes  enforceable  by  the  acceptance  and 
receipt  or  payment  by  the  buyer.'    If  there  has  been  acc^t- 

'  Smith  V.  Hudson  6  B.  &  3.  431;  499;  Ourwdl  e.  Morris  (Cal.  A|qi.), 

DieraoD    v.    Pet«rsmeyer,    100    Icrwa,  83  Poc.  578;  HiUiard  v.  Wedca,  173 

233,  80  N.  W.  389;  Schwarti  r.  Church  Man.  304,  53  N.  E.  818;  ArmBtraos 

at  Holy  Crow,  flO  Minn.  183,  62  N.  W.  n.  Orler,  220  Mass.  112, 107  N.  E.  392; 

266.  Fremont  Carriage  Co.  v.  Thomseo,  65 

>  Piukhsm  0.  Mattox,  53  N.  H.  600.  Neb.  370,  91  N.  W.  379;  Treobokn  r 

<  Gufield  t>.  Parifl,  96  U.  S.  557,  562,  Klo^)per,  88  Neb.  236,  129  N.  W.  436; 

24  L.  Ed.  821;  Rickey  v.  Tenbroeck,  Johnston  p.  Trask,  116  N.  Y.  136,  22 

63M0.563.  N.  E.  377,  5  L.  R.  A.  630,  IS  Am.  St 

•  By  the  words  of  the  statute  it  is  Rep.  394;  Fay  u.  Wbeelo',  44  Vt.  2B2; 
suffidNit  if  pATt  of  the  goods  are  ac-  Hankwiti  r.  Barrett,  143  Wis.  63S, 
cepted  and  actusJly  recdved.  See  128  N.  W.  430;  Korrer  n.  Maddm,  152 
iBfra,  i  661.  Wis.  646,  140  N.  W.  325.    Abo  if  that 

*  Wilhame  v.  Burgess,  10  A.  &  £.  portion  of  a  contract  which  is  within 
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own^,  though  as  haa  been  ^own  it  need  not  be  an  assent  to 
be  owner  at  once."  It  is,  however,  necessary  that  goods  should 
be  identified  in  order  that  there  may  be  an  acceptance,  and  if 
they  are  still  part  of  a  larger  mass  there  can  be  no  acc^tance." 
It  has  also  been  said  that  if  the  transaction  contemplates  that 
the  seller  shall  do  something  fiullier  to  put  the  goods  in  deliver- 
able condition,  there  can  be  no  acceptance."  This  statement, 
however,  should  perhaps  be  qualified.  It  is  of  course  possible 
if  the  parties  so  intend,  tiiough  the  presumed  intention  is  other- 
wise, for  title  to  pass  at  common  law  while  the  seller  still  has 
something  to  do  upon  the  goods.  It  would  seem  equally  pos- 
sible for  him  to  assent  to  those  goods  being  the  goods  to  which 
the  bai^ain  relates  within  the  Statute  of  IVauds,  and  to  accept 
them  as  such,  the  seller  agreeing  to  do  further  work  upon  them. 
It  has  been  decided  at  least  that  there  may  be  acceptance, 
though  the  goods  must  be  counted,  weighed,  or  measured  to 
fix  the  price."  If  goods  are  submitted  to  the  examination  of 
the  buyer  to  determine  whether  they  are  the  goods  he  has  agreed 
to  take,  it  seons  obvious  that  there  is  as  yet  no  acceptance 
except  upon  the  construction  of  the  statute  given  by  the  re- 
cent English  decisions,  to  which  reference  will  be  made  here- 
after." 

"Tile    buyer    "must    h&ve    done  Pm.  743;  Knight  ir.  Muin,  IIS  Muh. 

aomething  indicating  that  be  hot  tw-  143;  Atherhm  v.  Newhali,  123  Mass. 

cepted  part  <rf  the  goods  and  taken  to  141,    26   Am.    Rep,    47;    Rodgn*    d. 

them  as  owner,"  by  Lord  Campbell,  in  Fhillipa,  40  N.  Y.  519. 

Parker  v.  WaUis,  S  E.  A  B.  21,  26.  "  Hinchman  v.  Linrob,  124  U.  S. 

So  in  Rohde  c.  Tliwaites,  6  B.  &  C.  38,  61,  8  a  Ct.  309,  31  L.  Bd.  337; 

388,    303,    HolrojFd,    J.,    nidc    "The  Brunswick  Gmmmt  Co.  r.  lAtnar,  116 

eu^n  agreed  to  be  sold  being  part  Ga.  1,  42  S.  E.  366;  Oilman  t>.  Hill,  38 

of  a  larger  parcel,  the  vendors  were  N.  H.  311;  Outwater  p.  Dodge,  7  Cow. 

to   select  twenty  hogsheads  for  the  85;  Cooke  v.  Millard,  (S  K.  Y.  352, 

vendee.    That  selection  was  made  by  22  Am.  R^.  619;  Wegg  v.  Drake,  16 

the  plaintiffs,  and  they  notified  it  to  U.  C.  Q.  B.  252. 

the  defendant,   and   the  latter  then  "  Danid  b.  TTuwn^h,  106  Ga.  91,  31 

promised  to  take  them  away.     That  S.  E.  734;  Maoomber  v.  Parlcer,   13 

is  equivalent  to  an  actual  acceptance  Pick.  175;  Cunnin^am  s.  Ashbnwk, 

of  the  sixteen  hotheads  by  the  de-  20  Mo.  553.    In  the  Utter  two  casea 

fendant."     Where  the  action  <rf  the  the  goods  were  delivered  to  the  buyn 

buyer  is  ambiguous  and  may  or  may  while  atiU  unwei^ied.     In  D&nid  v. 

not  indicate  acoeptanee,  his  intent  is  Hannah,  they  were  left  at  an  apeed 

material.     Jarrell  o.  Young,  106  Md.  public    pUoe. 

280,  66  Atl.  60.  "See  wfra,  i 647. 

"Temey  i>.  Doten,  70  Cal.  399,  11 
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has  been  followed  in  the  United  States,*'  though  expressions 
may  be  found  which  aeem,  literally  interpreted,  to  indicate  a 
contrary  understanding.**  The  Uniform  Sales  Act,  therefore, 
follows  the  existing  law  in  declaring  that  acceptance  may  be 
either  befoze  or  after  deliveiy  of  the  goods.**  Indeed,  if  the 
goods  in  regard  to  which  the  parties  are  dealing  are  identified,  ' 
the  agreement  of  the  buyer  to  buy  these  goods  is  in  itself  an 
acceptance  of  them.** 

$  B44.  Acceptance  by  dealing  with  the  goods  as  owner. 

Though  acceptance  will  oridnarily  take  place  after  the  buyer 
has  sufficiently  examined  the  goods  to  understand  their  nature 
and  quahty,  it  is  obviously  possifale  for  a  buyer  to  accept  goods 
without  making  an  examination.  If  he  assents  to  take  specified 
goods  as  his,  there  seems  no  reason  to  doubt  tiiat  he  has  ac~ 
cepted  them  within  the  terms  of  the  statute.  If,  ther^ore,  he 
does  ai^  act  in  relation  to  specified  goods,  which  necessarily  in- 
volves the  conclusion  that  he  has  taken  them  as  owner,  there 
is  an  acceptance.  Such  an  act  is  a  resale  of  the  goods  by  the 
buyer."    So  mortgt^ing  the  goods  implies  acceptance;  *"  or  as- 


wfaich  the  L^iaUture  has  cerbtinly 
Dot  in  terms  expresaed,  that  an  ao- 
o^tanoe  pn(»  to  the  receipt  will  not 
EOffioe." 

"Bx  parte  Saff<»d,  2  Low.  563; 
Hewee  c  Jordan,  39  Md.  472,  17  Am. 
Bep.  578;  Ullman  v.  Barnard,  7  Gray, 
554;  Cron  ■>.  O'Donnell,  44  N.  Y. 
661,  4  Am.  Rep.  721;  Briatol  v.  Mente, 
79  N.  y.  App.  Div.  67,  74,  80  N.  Y. 
S.  52;  affirmed,  without  opinitm,  178 
N.  Y.  599,  70  N.  E.  1096, 

■*  See  Jonee  v.  Mechanic's  Bank,  29 
Md.  287,  00  Am.  Doc.  633;  Black  v. 
Delbridge  Co.,  90  Mich.  S6,  51  N.  W. 
269;  Shephnd  v.  PnxBej,  32  N.  H. 
49.  In  the  case  first  cited,  the  court 
said:  "There  can  be  no  acoeptance 
ander  the  statute  without  delivery 
by  the  seller,"  and  this  statement  was 
quoted  with  approval  in  Richardson 


0.  Smith,  101  Md.  15,  20,  60  AU.  612, 
70  L.  R.  A.  321,  109  Am.  St.  Rep.  552. 

Too  much  importance  should  not 
be  laid  on  such  expresaiona,  however. 
lluB  is  evident  from  the  fact  that,  in 
(pit«  of  these  rtanarltB  by  the  Mary- 
land court,  that  very  court  has  fol- 
lowed Cusack  e.  Robinson,  when  the 
question  was  actually  involved.  See 
Hewea  v.  Jordan,  mipra,  n.  21. 

"Section  4  (3)  of  the  Act.  See 
tupra,  i  502. 

"See  eaan  rrferred  b)  in  this  and 
the  fdlowing  seetionB,  puastm. 

**  llie  leading  case  upon  this  point 
is  Morton  r.  Tibbett,  IS  Q.  B.  42S. 
Lord  Campbdl  following  the  enitier 
ease  of  Bloikinat^  ■>.  Clayton,  7 
l^unt.  597,  held  the  resale  an  ac- 
ceptance, saying:  "He  ezerctaed  an 
act  of  ownerehip  over  it  by  rcsdling 


••  W^er  ir.  Rothschild,  53  Ncl>.  566,  74  N.  W.  41. 
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senting  to  the  deposit  of  goods  in  a  warehouse  for 
paying  part  of  the  price,"  or  removing,  or  othe 
with  property  as  owner.'*"  Even  detention  of  th 
unreasonable  time  may  indicate  acceptance.  **  In 
have  just  been  put  it  will  be  observed  that  the  b 
express  satisfaction  with  the  goods,  he  merely  as 
ship  of  them.  If  he  does  this  it  may  be  that  in  i 
tions  and  even  refusal  to  accept  there  may,  ne' 
an  acceptance."  Acts  of  any  sort  which  not  on] 
assumption  of  ownership,  but  also  indicate  the 


it  at  »  profit  and  altering  its  destina- 
tion by  Knding  it  to  another  wharf, 
there  to  be  delivered  to  his  vendee. 
Hie  wheat  was  then  oonstructively  in 
hia  own  poaaenon;  and  could  such  & 
reeale  and  order  take  place  without 
his  having  accepted  and  reoeived  the 
commodity?  Does  it  lie  in  hia  mouth 
to  say  that  he  has  not  aco^>ted  that 
which  he  has  resold  and  sent  on  to  be 
delivered  to  another?  At  any  rate  ia 
not  thia  evidenoe  from  which  such  an 
acceptance  and  receipt  may  be  in- 
ferred by  the  jury?"  To  the  same 
^ect  are  Maishall  v.  Ferguson,  23 
Cal.  65;  Phillipa  p.  Ocmulgee  Milla, 
56  Ga.  633;  Taylor  v.  Mueller,  30 
Minn.  343,  346,  IS  N.  W.  413,  44  Am. 
Rep.  199;  Gray  v.  Davis,  10  N.  Y. 
285;  Roman  e>.  Br^er,  32  Neb.  240, 
49  N.  W.  3SS;  Hill  v.  McDonald,  17 
Wia.  97.  But  aee  Jones  p.  Mechanics' 
Bank,  29  Md.  287,  96  Am.  Dec. 
£33. 

*'Shaw  Lumber  Co.  o.  Manville,  4 
Ida.  369,  39  Pac.  559.  See  also  CaaUe 
e.  Swift,  132  Md.  631, 104  Atl.  187. 

"■"Currie  o.  Andeison,  2  E.  &  £. 
BBS;  Corbett  o.  Wolford,  84  Md.  426, 
35  Atl.  1088;  Edwarda  ■>.  Brown,  98 
Me.  165,  56  Atl.  654. 

■0  Coleman  v.  Gibson,  I  M.  Jc  R. 
168;  Norman  c.  Phillipa,  14  M.  &  W. 
277;  Parker  p.  Wallia,  5  E.  &.  B.  21; 
Buahd  p.  Wheeler,  15  Q.  B.  442;  Tread- 
wdl  V.  Seynolda,  39  Conn.  31;  Oodkin 
t.    Weber   (Mich.),  114  N.  W.  924; 


Schwarti  v.  Church  t 
Minn.  183,  62  N.  \ 
Stevens,  66  N.  H.  i 
St&ndard  Wall  Paper 
N.  H.  324,  56  Atl.  't 
Lancaater,  160  N.  \ 
707;  Lauar  i>.  Richm 
Institution,  8  Utah,  i 
Spencer  v.  Hale,  30 
Dee.  309.  Compaq 
Lincohi,  124  U.  S.  311 
337.  But  gooda  detii' 
chaser  may  be  rejei: 
within  a  reasonable  tii 
necessary  that  notice 
given  at  once.  Black  : 
90Mich.56,5lN.W. , 
"  Schwarti  v.  Chun 
60  Minn.  183,  63  N.  ', 
case  altara  were  fumi 
fendant  church  and  t: 
up  in  the  church.  Thi 
to  them  and  requestec. 
move  them.  Meantic 
uaed  but  not  ia  auah  a 
it.  It  waa  held  that  i 
ceptance,  but  there  w.i 
unreasonable  detentioiii 
alent  to  acceptance,  iii 
or  objections;  action 
louder  than  woida.  Si 
V.  Scott,  203  N.  Y.  36' 
38  L.  R.  A.  (N.  8.) 
Schweitier,  147  N.  Y. 
132  N.  Y.  S.  644,  6i 
Sar^nt  &c.  Co.,  83  ' 
338, 138  Am.  St.  Rep. : 
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faction  with  the  particular  goods  furnished  him,  after  exami- 
nation, even  more  clearly  indicate  acceptance.**  In  connection 
with  the  question  of  acceptance  under  the  Statute  of  Frauds 
by  assuming  ownership,  cases  involving  acceptance  as  an  in- 
dication of  tranff  er  of  the  property  apart  from  the  statute  may 
be  examined." 

§  646.  Right  of  objection. 

Much  discussion  has  arisen  in  T^;ard  to  the  question  whether 
acceptance  can  take  place  before  the  purchaser  has  lost  his 
r^t  to  object.  In  several  cases  statements  have  been  made 
that  this  is  impossible.'*  These  cficta  were  examined  in  Morton 
V.  Tibbett "  and  held  to  be  unfounded.  The  conclusion  of  this 
decimon  seems  to  follow  inevitably  from  the  decisions  in  the 
previous  section  and  from  a  consideration  of  the  matt^  upon 
princii^e.  If  a  horse  is  sold  with  a  warranty  and  the  buyer 
takes  him  home  and  uses  him,  and  pays  the  price,  surely  there 
has  been  an  acceptance  and  receipt ;  but  equally  certainly  the 
buyer  may  still  object  that  the  horse  does  not  comply  witli  the 
warranty.**  SimiWly,  if  there  is  a  contract  to  sell  goods  by 
sample,  the  buyer  may  take  and  use  the  goods  that  are  offered 
to  him,  but  this  will  not  preclude  him  from  afterward  showing 
that  the  warranty  implied  in  a  sale  by  sample  was  not  complied 
with."  AgMn,  if  the  buyer  is  induced  to  buy  goods  by  fraud, 
or  a  mutual  mistake  of  fact  exists  as  to  the  natiu«  of  the  goods, 
these  circumstancee  could  be  shown  although  the  buy^  had 
taken  to  the  goods  as  owner  and  had  piud  the  price  for  than." 

§  646.  Rlfi^t  of  rejection. 

By  a  curious  substitution  of  a  word  that  seems  similar,  but 
means   something   different.    Lord   Campbell's   decision  and 

"Beaumont  v.  Brengeri,  5  C.   B.  Smith   b.  Sumuui,   9  B.  &  C.  661, 

301;  Richards  v.  Burroughs,  62  Mich.  677;  Nraman  d.  Philltpa^  U  M.  ft  W. 

117,  28  N.  W.  765;  Gavliii  v.  Mao-  277. 

Kaniie,   21   Or.    184,   27  Pac.    1039;  "  15  Q.  B.  428. 

Schmidt  V.  Thomas,  75  Wis.  529,  44  "  Remick  e.   Sandford,    120  Maw. 

N.    W.    771;    Walker    v.    Boulton,    3  309,  319,  aate. 

U.  C.  Q.  B.  252.  "  See,  infra,  J  712,  abo  Edwarda  v. 

»  See  infra,  JS  700  d  aeq.  Brown,  98  Me.  165,  166,  66  AU.  654. 

"  Howe  V.  Pahati,  3  B.  ft  Aid.  321 ;  ••  Oodgm  b.  PhiUipo,  40  N.  Y.  SIS, 

Hanson  v.  Armitage,  6  B.  ft  Aid.  557;  per  Dani^  J. 
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decisions,  now  defines  acceptance  as  meaning  any  act  by  the 
buyer  in  relation  to  tbe  goods  which  recc^nizes  a  pre-existing 
contract.**  These  English  cases,  however,  have  had  no  flaw- 
ing in  the  United  States.** 

i  648.  Who  may  accept 

A  buyer  may  accept  the  goods  l^  an  authorized  ag^it.** 
The  power  of  the  ^^t  to  bind  his  principal  depends  upon  the 
law  of  agency.  The  statute  imposes  only  the  Umitations  im- 
mediately to  be  mentioned.  There  is  a  dictum  in  a  New  York 
decision  that  pa^onent  to  an  agent  whose  authority  is  derived 
from  the  same  oral  agreement,  the  validity  of  which  is  in 
question,  will  not  take  the  agreement  out  of  the  statute.**  The 
same  reasoning  would  be  applicable  to  an  agent  to  receive  the 
goods  instead  of  the  money,  *^  but  this  reasoning  is  open  to  the 
criticism  applicable  to  New  York  decisions  upon  acceptance 
and  receipt  geno^Iy,  that  it  attempts  to  make  a  rule  (which 
the  words  of  the  statute  do  not  justify),  that  something  other 
than  mere  oral  words  is  always  necessary  to  take  a  case  out 
-'  of  the  statute.**  It  may  be  observed  also  that  unquestionably 
an  agent  as  a  broker  or  auctioneer  may  be  authorized  by  parol 

hardt,  23  Dom.  L.  R.  806, 34  Ont.  L.  R.  72  N.  H.  324,  66  AU.  744;  Berkman  p. 

72,  with  which  OMnpai*  Boott  e.  Me-  Brower,  76  N.  Y.  Miac.  508,  135  N.  Y. 

lady,  27  Out.  App.  193.  S.  582;  Strong  v.  Dodda,  47  Vt.  348. 

"Sectioii  4  (3).  The  En^iah  au-  ^  Sinunonds  v.  Humble,  13  C.  B. 
thoritiee  bare  now  defined  acceptance,  (N.  S.)  268;  Leavens  v.  Pinkham,  164 
therefore,  aa  an  acceptance  of  the  oon-  Cal.  242,  128  Pac.  390;  Jones  v.  He- 
tract;  but  the  atatute  aaya  plainly  chanics'  Bank,  29  Md.  287,  96  Am. 
that  what  ia  requisite  is  acceptance  of  Dec.  533;  Snow  v.  Warner,  10  Met.  132, 
tbe  goods.  But  a  receipt  signed  by  the  43  Am.  Dec.  417;  Gafi  f.  Homeyer,  5fi 
seller  for  bags  sent  by  the  buyer,  into  Mo.  346;  Vanderbilt  v.  Centtal  R.  R. 
which  potatoes,  the  aubject-mattCT  of  Co.,  43  N.  J.  Eq.  669,  12  AtL  188; 
the  oontract,  were  to  be  put,  was  held  Outwater  «.  Dodge,  6  Wend.  397; 
not  a  sufficient  acceptance.  Sumner  Rogers  ef.  Gould,  6  Hun,  229;  Wtloox 
V.  Brown,  25  Hmea  L.  R.  746.  Silver  Plate  Co.  c.  Qreen,  72  N.  Y. 

"  Dieraon  v.  PeteTHmeyer,  109  Iowa,  17;  Alexander  d.  Oneida  Co.,  76  Wia. 

233,  80  N.  W.  38B;  Corbett  v.  Wol-  66,  45  N.  W.  21;  I^edman  v.  Plowa, 

fold,  84  Md.  426,  36  Atl.  1088;  Remick  168  Wia.  436,  149  N.  W.  218. 

K.  Sandford,  120  Maas.  309;  Mechan-  «Hawley  c  Keeler,  53  N.  Y.  114, 

ical  Boiler  Co.  v.  Kellner,  62  N.  J.  L.  120. 

544,  43  Atl.  599;  Stone ir.  Browning,  51  "See  Alexandu'  c.  Oneida  Co ,  76 

N.  Y.  211,  68  N.  Y.  688.    Compare  Wia.  56,  60,  45  N.  W.  21. 

Standard  Wall  Paper  Co.  if.  Towns,  *■  This  rule  is  discussed,  infrtt,  5  554. 
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to  sign  a  memorandum  for  tlie  buyer  as  part  of  t 
to  which  the  memorandum  relates."  Whateve 
of  the  New  York  deciaons,  it  is  at  least  settle 
New  York  but  elsewhere,  that  the  seller  himself 
agent  of  the  btQ'er  to  accept.  Aside  from  the  b1 
tirely  possible  for  the  buyer  to  constitute  the  s 
to  appropriate  goods  to  the  bargain,  and  such 
is  sufficient  to  transfer  title  at  common  law,  but 
cient  to  constitute  an  acceptance  within  the  st 
principle  is  necessarily  involved  in  the  decisioi 
that  dehvery  to  a  carrier  or  other  bailee  fmr  the 
satisfaction  of  the  statute,  even  though  the  selle 
and  shipped  the  goods  in  accorduice  with  the  ofi 
of  the  cons^ee,^'  for  the  delivery  to  the  carriei 
the  buyer  is  clearly  a  sufficient  receipt;  what  is 
acceptance.**  For  this  reason  the  dehvery  of  gc 
ticular  place  by  the  seller,  in  accordance  with 
does  not  satisfy  the  statute  unless  there  is  son 
before  or  after  the  dehvery."'  Acceptance  by  or 
is  insufficient  "  unless  he  is,  as  partner  or  others 
or  imphedly  authorized  by  his  co-buyers  to  act  for 


§  649.  Parties  may  withdraw  before  the  satisfi 
statute. 
Until  the  contract  or  sale  has  become  enforceai 
statute  either  party  may  withdraw;  consequent! 

•8ee*i/ra,  S581. 

"See  mipra,  {642;  also  Becdy  ir. 
Bnymftn  Wooden  Ware  Co.,  108  Me. 
200,  79  Atl.  721,  36  L.  R.  A.  (N.  S.) 
76,  Ann.  Cas.  1913  B.  273;  Feck  i>. 
Abbott  A  Fenald  Co.,  223  Ms».  423, 
111  N.  E.  890;  Sotham  b.  Weber,  llfl 
Mo.App.l04,92S.W.181. 

"  See  infra,  {  556.  And  a  carrier 
to  M^woe  care  the  goods  were  conaigned 
at  the  buyer's  request  (he  having  given 
the  consignee  directions  for  forward* 
ing)  is  not  an  agent  to  accept,  and 
therefore  his  acceptance  of  a  bill  of 
lading  doee  not  satisfy  the  statute. 
Meredith  ■>.  Meigh,  2  E.  A  B.  361. 


"Lloyd  v.  Wrigh 
Jones  f.  Meohanios'  B 
96  Am.  Dec.  633;  Ken 
193  Mass.  SCO,  79  N. 
O'Donnell,  44  N.  1 
Rcf).  721.  See  alao  c 
(556. 

"Hart  P.  Bush,  E 
Eichberg  a.  Benedict 
Mo.  App.  262,  95  S. 
V.  Apgar,  31  N.  J.  I 
D.  Taylor,  63  N.  Y.  587 

"Chamberlain   u. 
319.     The  contrary  di 
f,  Milliken,  7  I^ns. 
supported. 
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may  reject  the  goods  though  he  has  previously  accepted  them, 
provided  he  has  not  as  yet  received  them/*  and  on  the 
other  hand  the  seller  may  refuse  to  go  on  with  the  bai^ 
gain  and  a  subsequent  acc^tance  by  the  buyer  wiU  be 
ineffectual." 

§  660.  Acceptance  under  a  mistake. 

In  Rodgers  v.  PhillipB,"  Daniels,  J.,  sud,  referring  to  an 
acceptance  of  an  alleged  bill  of  lading  by  tiie  buyer  after  the 
goods  which  it  represented  had  been  destroyed:  "What  they 
did  in  this  respect  was  done  before  they  had  received  any 
intelligence  of  the  misfortune  to  the  property.  And  even  if 
prior  to  that  time  they  had  determined  to  accept  the  shipment 
by  accepting  the  bill  of  lading  upon  the  supposition  and  belief 
that  the  property  was  then  afloat,  they  became  at  liberty  to 
rescind  their  determination  and  refuse  to  receive  it  as  soon  as 
they  discovered  that  it  had  been  formed  under  a  mistake -of  a 
material  fact  affecting  it."  TTie  doctrine  thus  stated  seems 
open  to  question.  By  hypothesis,  the  requisites  at  common 
law  for  transfer  of  title  have  been  satisfied  and  all  that  is  nec- 
essary is  to  satisfy  the  statute.  There  seems  no  reason  why  the 
buyer  should  be  protected  if  the  requirements  of  the  statute 
have  actually  been  satisfied,  even  though  he  was  induced  to 
satisfy  them  by  a  mistaken  belief  in  regard  to  an  essential  fact. 
He  is  only  doing  what  he  ought  to  do  in  any  event,  althotigh 
he  could  not  be  legally  compelled  to  do  it.  Where  a  man  per- 
forms a  duty,  even  if  an  unenforceable  one,  such  as  paying  a 
debt  barred  by  the  Statute  of  limitations,  or  accepting  goods 
which  he  had  bought  under  an  oral  contract,  mistake  affords 
no  reason  for  excusing  him."  The  case  presents  a  certain  anal- 
ogy to  that  of  a  memorandum  used  to  satisfy  the  Statute  of 
Frauds,  though  not  made  for  that  purpose."  Accordingly, 
in  Massachusetts,  the  buyer  has  been  held  liable  upon  an 

'      <*  Hatch  v.  aiuck,  47  N.  Y.  MiBC.  ••  See    wfra     f  673.      In    Le»tlier 

Rep.  122,  93  N.  Y.  S.  MS.    See  supra.  Cloth  Co.  u.  Himtnimus,  L.  R.  10  Q. 

Si  540,  542.  B.  140,  a  ktta-  written  after  li»  <A 

M  Smith  0.  Hudnon,  6  B,  A  S.  431.  goods  to  which  it  related,  protesting 

"  40  N.  Y.  619.  against  being  obaiged  for  thmi,  was 

**  Townaend  v.  HargraTee,  118  Mass.  held  a  suffident  monmanduiD. 

325.    See  also  Wra,  {Ml. 


acceptance  and  receipt  of  part  made  under  these  circum- 
stances.'^ 

§  661.  Actual  receipt 

There  is  less  opportunity  for  doubt  as  to  the  meaning  of 
actual  receipt  than  there  is  as  to  the  meaning  of  acceptance. 
Whatever  difficulties  exist  in  r^ard  to  receipt  are  rather  due 
to  the  inherent  difficulty  of  determining  what  is,  in  fact,  pos- 
session, than  to  any  doubt  as  to  the  meaning  of  the  word 
"receipt."  All  cases  admit  that  it  means  acquisition  of  pos- 
session by  the  buyer,  and  in  the  following  sections  the  question 
of  what  is  such  possession  will  be  considered."  A  question  may 
arise,  however,  whether  goods  admittedly  contracted  for  and 
accepted  and  received  were  due  and  received  under  the  par- 
ticular oral  contract,  enforcement  of  which  is  sought."' 

§  S62.  Forcible  taking  or  giving  of  possession. 

In  an  early  English  case**  it  was  casually  remarked  by 
Abbott,  C.  J.:  "I  do  not  mean,  however,  to  say  that  if  the 
buyer  were  to  take  away  the  goods  without  the  assent  of  the 
seller,  that  would  not  be  sufficient  to  bind  him."  But  it  is 
probable  that  it  would  generally  be  held  that  the  receipt  or 
possession  that  the  contract  requires  must  be  obtained  with 

*■  Townsend  v.  HitrgraveB,  118  Mass.  Schulti,  seema  to  have  done  ao.    Tbe 

32&.    See  also  Vintsent  v.  Germoiid,  U  court  was  doubtleeB  iDflueaoed  by  the 

Johns.  283.  fact  that  the  goods  were  not  actually 

*'  A  custom  to  regard  something  aa  moved    and    the    whole    transaction 

acceptance  and  receipt  ia  not  enough,  rested  in  parol.    See  mfra,  \  553.    It 

Calvert   v.  Schulti,    143    Mich.  441,  does  not  invalidate  receipt  that  the 

106  N.  W.  1123.    As  acceptance  has  ddivery  was  made  not  directly  by  the 

reference  aimpty  to  the  buyer's  aaeent  seller  but  by  a  third  petfion  on  his  order, 

to  becoming  owner,  it  would  seem  that  First  Nat.  Bank  v-  Geeke,  85  Wash, 

any  act  which,  by  a  custom  binding  477,  148  Pac.  593,  Ann.  Oks.  1917  B. 

both  parties,  had  been  treated  aa  an  504. 

acceptance  would  be  sufficient  iot  that  "  See  Van  Boakerek  v.  Torbert,  184 

purpose  under  the  statute;  but  for  Fed.  419,  107  C.  C.  A.  3S3,  Ann.  Cas. 

actual   receipt   an   external   teat,    of  1916  £.  171,  where  a  series  of  oontracta 

which  intent  tA  the  parties   cannot  for  the  sale  of  flour  were  made,  and  the 

wholly  supply  the  place,  is  neceasary.  question  was  raised  to  what  contract 

Custom  might,  however,  indicate  as-  a  particular  deUvery  of  flour  was  to  be 

sent  to  regard  a  deUvery  to  a  third  applied. 

person  or  at  a  particular  place  aa  a  re-  "  Tempest  ir.  Fitigerald,  3  B.  &  Aid. 

cdpt  by  the  buyer,  and  in  Calvert  ii.  680. 
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the  assent  of  the  seller/^  Certainly  a  forcible  sdmre  is  in- 
sufficient.*' The  frequent  use  of  the  word  "deliva«l"  in  the 
cases  as  a  substitute  for  the  words  of  the  statute,  "actual 
receipt,"  seems  to  indicate  that  the  courts  have  in  mind,  at 
least,  receipt  acquired  by  an  act  on  the  part  of  the  seller.  The 
(Wnveree  case  arises  where  the  seller  attempts  to  force  delivery 
on  the  buyer  without  his  knowledge  or  assent.  This  was  held 
insufficient  in  a  recent  Iowa  decision."  The  court  siud:  "To 
take  a  contract  out  of  the  Statute  of  Frauds  the  vendor  must 
not  only  act  with  the  purpose  of  placing  the  right  of  possesion 
in  Che  vendee,  but  the  latter  miist  actuaUy  accept  with  the 
intention  of  taking  possession  as  owner. "  " 


"Armour  v.  liVeeman  B&king  Co., 
(Mich.  1917),  163  N.  W.  890;  Young  v. 
Ing&lsbe,  206  N.  Y.  SOS,  102  N.  £. 
590. 

•*  WBahington  Im  Co.  v.  Winter, 
62  Me.  341,  16  Am.  Rep.  462;  Bokn 
V.  Cuylor,  12  Barb.  S67;  Brand  v. 
Focht,  3  Keyw,  409.  In  Baker  v. 
Cuyler,  12  Barb.  067,  669,  hoverer, 
the  court  said:  "Perhaps  also,  inas- 
much aa  the  defend&nt  in  Ukiag  the 
wbe»t  claimed  a  right  to  do  m  under 
the  contract,  the  {riaintiffa  might  on 
learning  the  fact,  hare  aaeented  to  that 
claim,  and  thereby  rendered  the  taking 
a  sufficient  partial  delivery  and  accept- 
ance to  make  the  contract  binding." 


In 


the 


Young  B.  Ingalsbe,  138  N.  Y.  App.  D. 
687,  122  N.  Y.  S.  707,  161  N.  Y.  App. 
D.  37S,  135  N.  Y.  S.  939,  208  N.  Y.  503, 
102  N.  E.  500,  stated  Wifra,  !  554,  n. 
Professor  Burdick  says  (16  Col.  L. 
Rev.  273,  277): 

"The  majority  o!  the  Appellate 
Division  and  the  Court  of  Appeals 
hold  a  different  view.  They  interpret 
the  statute  to  mean  that  if  the  seller 
asserts  the  validity  of  the  sale,  the 
statute  is  satisfied  by  evidence  of  an 
act  of  the  buyw  in  accepting  and  re- 
ceiving a  part  of  the  goods;  but  if  the 
buyer  asserts  the  validity  of  the  sale, 
he  must  give  evidence  of  an  act  of 


deUvery  by  the  seller.  Cotainly,  this 
is  reading  into  the  statute  a  require- 
ment which  is  not  expressed  in  wonla." 

"  Dterson  v.  Fetersmeyer,  100  Iowa, 
233,  80  N.  W.  389. 

"  It  may  be  that  the  court  in  mak- 
ing this  reniark  was  also  influenced 
by  the  ides  that  acceptance  must  be 
subeequent  to  delivery,  an  idea  which 
seems  erroneous  in  view  of  the  author- 
ities cited  in  J  543,  enpra.  The  facta 
of  the  case  make  the  decision  obvioudy 
correct,  for  the  buyer  had  refused  to 
take  the  goods  before  the  attempted 
dehvery  was  made  without  his  knowl- 
edge, in  the  place  (qwcified  in  tfae 
oral  contract.  A  more  di£Bcu]t  case 
wxjuld  arise  had  there  been  no  such 
prior  r^uaal.  Such  a  case  is  covered 
by  the  language  in  Goodwine  v.  Cad- 
wallader,  158  Ind.  202,  204,  61  N.  E. 
939.  lite  court  said,  quoting  with 
approval  from  Dehority  v.  Paison,  97 
Ind.  253,  2S6:  "The  seller  must  part 
with  his  control  with  the  purpose  of 
vesting  the  right  of  property  in  the 
buyer  who  must  receive  with  such  in- 
tent on  his  part."  Neithn'  case,  how- 
ever, presented  tacts  of  the  sort  under 
diacuaaion.  See  alao  McMillan  r. 
Heaps,  85  Neb.  535,  123  N.  W.  1041; 
Drake  Hardware  Co.  ■>.  DeWtt,  142 
N.  Y.  App.  Div.  189,  128  N.  Y.  a 


If  it  be  admitted  that  possession,  taken  without  authority 
by  the  buyer,  cannot  be  treated  by  htm  as  actual  receipt  within 
the  statute,  it  may  yet  be  asked  whether  the  other  party  may 
so  treat  it.  It  would  seem  that  he  might.  The  question  has 
not  arisen,  but  in  a  Wisconsin  decision  it  was  held  that  where 
the  buyer  fraudulently  obtained  goods  from  a  bailee  of  the 
seller,  the  seller  might  treat  this  as  receipt  by  the  buyer,  and 
acceptance  of  an  offer  which  the  seller  had  made.^ 

§  6S3.  Receipt  of  goods  in  the  hands  of  a  third  person. 

There  is  no  doubt  that  goods  may  be  received  within  the 
meaning  of  the  statute  while  still  remaining  in  the  hands  of  a 
third  person  as  bailee."  It  is  necessary,  of  course,  that  the 
buyer  assent  to  the  baihnent  that  is  made  for  him.^"  It  is  also 
essential,  in  order  to  make  out  actual  receipt  by  the  buyer  in 
such  case,  that  there  should  be  assent  on  the  part  of  the  bailee 
to  hold  for  the  buyer.''  This  assent  of  the  bailee  may  be 
given,  it  would  seem,  either  by  attornment  by  the  bailee  to 
the  buyer  after  the  pxirchase,  or  by  a  n^otiable  promise  of 
the  bailee  prior  to  the  bargain  to  hold  the  goods  for  any  one 
whom  the  bailor  should  nominate,  as  in  a  negotiable  warehouse 
receipt,  since  after  the  negotiation  of  the  receipt  the  promise 
of  the  warehouseman  by  its  terms  runs  directly  to  the  indorsee. 
The  goods,  thoxigh  they  may  not  be  in  the  hands  of  a  bailee 
at  the  time  of  the  bargain,  may  be  subsequently  delivered  to 
him.  Whether  they  are  then  "received"  by  the  buyer  depends 
upon  the  terms  on  which  the  bailee  receives  them.     If  he 

"Somen  c   McLaughlin,   57  Wia.  aeems  to  have  beeo  evidence  of  aa- 

35S,  362,  IS  N.  W.  442.    The  court  sent  subsequent  to  the  arrengemeDt 

said:  "It  was  fraud  upon  the  plain-  between    the    seller   and    the   bailee, 

ti&    if    the    defendant    obtained    the  but    the    court    held    it    insufficient, 

poneaaion  of  the  mare  from  Jamee  probably  because  of  the  doctrine  re- 

[the  bailee]  by  auppreaaing  the  real  feired  to  in  the  next  section, 
bargain.    In  such  case,  if  the  poasGEsion         "  Ben  tall  v.  Bum,  3  B.  &.  C.  423; 

ia  obtained  by  fraud,  it  may  be  treated  Farina  rt.  Home,   16  M.  &  W.  119; 

by  the  vendor  as  a  deLveiy  to  oom-  Stevena  v.  Stewart,  3  Cal.  140;  Gooch 

pletetbesaleathisoption."  v.  Holmes,  41  Me.  523;  Townsend  v. 

"Daniel  v.   Hannah,    106  Ga.  91,  Hargravcs,  US  Mass.  325;  Bassett  v. 

95,  31  S.  E.  734.     See  also  cases  in  Camp,  54  Vt.  232.     But  gee  King  v. 

the  four  following  notes.  Jarman,  35  Ark.  190,  37  Am.  Rep.  11; 

^  Calvert  v.  Schultz,  143  Mich.  441,  Sahlman  v.  Mills,  3  Strob.  3S4,  61  Am. 

106  N.  W.  1123.    In  this  caae  there  Dec.  630. 
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receives  them  for  the  buyer  there  is  recdpt ; "  but,  on  the  other 
hand,  if  the  goods  are  still  subject  to  the  seller's  orders, 
though  in  the  bailee's  hands,  there  ia  no  actual  receipt  by  tlie 
buyer.'' 

§  8S4.  New  ToriE  rule. 

In  a  leading  case  in  New  York  "  which  haa  had  great  subse- 
quent influence,  the  court  laid  down  a  rule  more  stringent 
than  that  suggested  in  the  preceding  paragraph.  Wright,  J., 
said:  "The  uniform  doctrine  of  the  cases,  however,  has  been 
that  in  order  to  satisfy  the  statute  there  must  be  something 
more  than  mere  words;  that  the  act  of  accepting  and  receiving 
required  to  dispense  with  a  note  in  writing  implies  more  than 
a  simple  act  of  the  mind. "  It  may  be  readily  admitted  that 
the  last  sentence  of  this  quotation  is'  sound.  The  preceding 
sentence,  that  mere  words  are  necessarily  insuflScient,  is  not  ao 
clear.  In  the  case  itself  the  court  held  that  lumber  on  a  dock 
apart  from  other  liunber  could  not,  as  matter  of  law,  be  received 
by  the  buyer  though  the  dock  was,  apparently^  a  public  or 
quad-public  place.  The  tower  court  had  left  the  matter  to  the 
jury  with  the  instruction,  "that  if  they  were  satisfied  tiiat  it 
was  the  intention  of  the  parties  to  consider  the  lumber  dehvered 
at  the  time  of  the  bargain,  and  that  nothing  further  was 
agreed  or  contemplated  to  be  done  in  order  to  change  the  titJe 
in  or  possession  of  the  lumber,  the  plaintiff  was  entitled  to 
recover;  that  the  sale  was  not  within  the  Statute  of  Frauds 
and  did  not  require  any  note  or  memorandum  in  writing,  pro- 
vided they  should  find  from  the  evidence  that  there  was  a 
dehvery  and  acceptance  of  the  lumb^  at  the  time  of  the  bar- 
gain." The  majority  of  the  upper  court  held  that  the  statute 
could  not  have  been  satisfied,  since  the  allied  delivery  con- 

"  Dodsk?  V.  Vvley.  12  A.  &  E.  bUt  r.  Cenb«l  R.  R.,  43  N.  3.  Eq.  689, 
632;  CuBSck  ■>.  Robinaon,  1  B.  &  S.      12  Atl.  188. 


Palmer    Hftrdware  '■Shdton    e.    Thompeon,    96    Mo. 

Co.,  88  Ga.  678,  15  S.  £.  327;  Moore  v.  App.  327,  70  8.  W.  256.     See  aho 

Hays,  12  Ind.  App.  476,  40  N.  E.  638;  Scully  v.  Smith,  110  N.  Y.  App.  Div. 

Smith  V.  Bloom,  1S9  Iowa,  692,  141  88,  96  N.  ¥.  S.  096. 

K.  W.  32;  Mundy  t>.  Scott,  164  Iowa,  '*  Shiodler  b.  Houatan,  1  N.  Y.  2S1, 

707,  146  N.  W.  819;  ftiow  v.  Warner,  49  Am.  Doc.  316. 
10  Met.  132,  43  Am.  Dee.  417;  Vandei^ 


siated  merely  of  words.  This  decision  and  the  rule  on  which 
it  IB  based  have  been  followed  in  New  York  ^*  and  some  other 
States/*  but  it  seems  to  conmiend  itself  neither  as  a  con- 
struction of  the  statute  nor  as  a  practical  working  rule.  The 
aim  of  the  statute  doubtless  was  to  require  certain  things, 
because  in  general  these  things  would  supplement  or  be  a 
substitute  for  parol  evidence;  but  the  statute  did  not  and  could 
not  well  do  away  with  parol  evidence  altogether  nor  prevent 
the  decision  of  cases  turning  sometimes  solely  upon  parol 
evidence.  It  did  not  attempt  to  do  this,  it  simply  prescribed 
certain  reqiiisites;  one  of  them  is  actual  receipt.  If  the  buyer 
is,  aa  a  matter  of  fact,  in  possession  and  control  of  goods,  the 
fact  that  he  acquired  the  possession  without  any  act  other 
than  words  is  immaterial.  Where  property  is  bulky  it  will 
not  infrequently  happen  that  transfer  of  possession  will  be 
made  by  the  statement  of  the  seller  that  he  reUnquLshes  owner- 
ship and  control  to  the  buyer  and  the  assent  of  the  buyer  to 
receive  this.  As  a  practical  matter  the  New  York  rule  is  a 
bad  one,  for  it  is  not  always  easy  to  deal  with  bulky  property 
otherwise  than  as  the  parties  did  in  the  case  under  discussion. 
They  should  not  be  penahzed  for  adopting  the  only  natural 
and  reasonable  means  of  delivery.  The  lai^age  of  this  deci- 
sion has  been  elsewhere  criticised."  It  is  perhaps  doubtful 
whether  the  enactment  by  New  York  of  the  Uniform  Sales 
Act  will  involve  any  change  in  the  rule  of  the  courts  of  the 
State  on  this  matter.™ 

"  Marah  o.  Rouae,  44  N.  Y.  d43;  Dehmity  v.  Paraon,  97  Ind.  253;  Oor- 

HolleDbnck  v.  Cochran,  20  Hun,  416;  m&n  v.  Brosard,  120  Mich.  611,  79 

Drake  Hardwue  Co.  v.  DeWtt,  142  N.  W.  903;  Calvert  v.  Sohulta,   143 

N.  Y.  App.  Div.  189, 126  N.  Y.  S.  888;  Mich.  441,  106  N.  W.  1123;  Yeitw  v. 

Young  EF.  Ingalflbe,  138  N.  Y.  App.  D.  Cwnpau,  174  Mich.  94, 140  N.  W.  479; 

587,  122  N.  Y.  8.  707,  151  N.  Y.  App.  Friedman  v.  Pious,  158  Wis.  435,  149 

D.  375,  135  N.  Y.  S.  939,  208  N.  Y.  N.  W.  218.    See  also  Edwards  v.  Grand 

503,  102  N.  E.  590;  Hinchman  v.  Lin-  Trunk  R.  R.  Co.,  M  Me.  105. 

coin,  124  U.  S.  38,  8  S.  Ct.  369,  31  "  Browne,  Statute  of  Frauds,  f  320. 

L.  Ed.  337.     The  decision  last  cited  Burdick,  16  Col.  h.  Rev.  273.    See  also 

came  up  from  the  Circuit  Court  for  the  Wilson  v.  Hotcbkisa,  171  Cal.  617,  164 

Southern   District  of  New  York  and  Pac.  1,  L.  R.  A.  1916  F.  389,  Ann.  Ca«. 

involved  a  discussion  of  New  York  law.  1917  B.  570. 

'*  Brunswick  Grocery  Co.  v.  lAmar,  "  See  Bogert,  Sales  in  New  York,  p. 

11$  Oft.  1,  42  8.  E.  36ft;  Walker  ef.  26.       But     see    ProTesBor    Burdiok's 

Mabby  Co.,  134  Ga.  399, 67  S.  E.  1039;  article,  16  Col.  L.  Rev.  273, 279. 
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§  SSS.  Rece^  by  delivery  at  a  specified  [dace. 

If  the  agreement  of  the  parties  is  that  the  gooda  shall  be 
delivered  at  a  particular  place,  which  is  not  in  the  control  of 
any  one,  but  to  which  the  buyer  has  access  and  from  which 
he  may  take  the  goods  whoi  he  pleases  without  asking  per- 
mission of  any  one,  there  is  receipt  within  the  statute.^  If 
the  goods  at  the  time  of  the  baigain  are  already  lying  in  this 
place,  the  statement  by  tiie  seller  that  he  delivers  them  is 
likewise  good  deliveiy  by  the  seller  and  receipt  by  the  buyer," 
unless  where  the  New  York  rule,  requiring  more  than  mere 
words  to  satisfy  the  statute,  prevails." 


S  SS6.  Receipt  by  delivery  to  a  earner. 

When  goods,  at  the  time  unspecified,  have  been  oixlered 
from  a  distance  or  are  to  be  selected  and  appropriated  by  the 
seller  and  shipped  to  the  buyer  by  a  carrier,  the  statute  is  not 
satisfied  by  the  delivery  to  the  carrier.  There  is  actual  receipt 
but  no  acceptance."'    It  has  sometimes  been  thought  to  make 


™^  Quuck  e.  RobioBon,  1  B.  A  S. 
299;  Bulkley  v.  Watermui,  13  Conn. 
328;  Duiiel  v.  Rumah,  106  Ga.  91, 
31  S.  E.  734;  fiarkalow  t>.  Ffeiffer, 
38  Ind.  214;  WliBley  v.  Gale,  48  Mich. 
193,  12  N.  W.  33;  Somen  ■>.  Mo- 
lAughlin,  57  Wis.  368,  362,  15  N. 
W.  442.  See  also  Castle  t>.  Swift,  132 
Md.63I,104Atl.  187.  But  see  Fiiuiey 
c.  Apgar,  31  N.  J.  L.  266.  And  com- 
pare Howard  v.  Borden,  13  Allen,  299. 

"Leooard  v.  Davis,  1  Black,  476, 
17  L.  Ed.  222;  Calkins  t>.  Lockwood, 
17  Conn.  164,  42  Am.  Dec.  729;  Boyn- 
ton  V.  Veaue,  24  Me.  286;  Jewett  o. 
Warren,  12  Mas.  300,  7  Am.  Deo. 
74;  Carter  H.  Willard,  19  Kck.  1.  See 
abo  Tanaley  v.  Turner,  2  Bing.  N.  C. 
151;  Cooper  t>.  BiU,  3  H.  A  G.  722. 

■■  The  facta  of  Shindln  t>.  Houston, 
1  N.  Y,  261,  49  Am.  Dec.  316,  nec- 
eesftrily  involved  this  question.  The 
same  point  was  decided  in  the  same 
way  in  a  later  Michigan  deciaon. 
Gorman  v.  Broesard,  120  Mich.  611, 
79  N.  W.  903.    In  thia  case  the  agree- 


ment related  to  a'  quantity  ot  curb- 
stone lying  where  the  seller  had  d^Ma- 
ted  it,  completing  a  sale  of  bulky  goods. 
See  also  Ladnier  v.  Ladnier,  90  Mm. 
475,  43  So.  946;  Cooke  d.  Millaid, 

06  N.  Y.  352,  22  Am.  Rep.  619; 
Brewster  0.  Taylor,  63  N.  Y.  587. 

*■  Hanson  e.  Armitage,  5  B.  A  Aid. 
657;  Acebal  t>.  Levy,  10  Bing.  376; 
Meredith  c  Meigh,  2  E.  A  B.  384; 
Hart  V.  Bush,  E.  B.  &  K.  494;  Booth  r. 
A.  Levy  Ac.  Co.,  21  Cal.  App.  427,  131. 
Pac.  1062;  Billin  0.  H^ikel,  9  Coh>. 
394,  13  Pac.  420;  Uoyd  v.  Wri^t,  25 
Ga.  215;  Brunswick  Ckooery  Co. 
I^mar,  116  Ga.  1,  4,  ^  S.  E.  3 
Kdwert  c.  Meyer,  62  Ind.  687,  30  Am. 
Rep.  206;  Hausman  ».  Nye,  <Q  Ind. 
485, 30  Am.  Rep.  199;  Jorkes  v.  Metdian- 
ics'  Bank,  29  Md.  287,  96  Am.  Dec. 
533;  Worthington  c.  Lipsiti,  131  Md. 
254,  101  Atl.  625;  Froatburg  Min.  Co. 
V.  New  England  Glass  Co.,  9  Cwh. 
IIS;  Johnson  v.  Cuttle,  105  Mass.  447, 

7  Am.  R^.  545;  Kemouky  f.  CIu^mii, 
193  Has.  SOO,  79  N.  E.  781;  Gatns 
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by  the  seller  to  his  own  order,  though  the  bill  of  lading  is  in- 
dorsed and  sent  forward  with  a  draft  for  the  price,  delivery  to 
the  carrier  is  no  receipt  by  the  buj^er,  and,  therefore,  thou^ 
the  goods  were  identified  and  assented  to  before  shipment, 
the  statute  is  not  satisfied."*  If  the  goods  arrive  at  their  des- 
tination and  the  buyer  sends  a  truckman  to  haul  them  to  tJie 
buyer's  place  of  business,  even  then  there  may  be  no  accept- 
ance, for  the  buyer's  dealing  with  the  goods  is  as  consistent 
with  a  temporary  possession  for  the  purpose  of  inspection  as 
with  an  assumption  of  ownership." 

S  667.  Receipt  of  goods  in  tiie  hands  of  buyer. 

It  sometimes  happens  that  at  the  time  of  a  bargain  the  goods 
in  question  are  abeady  in  the  possession  of  tite  buyer.  Under 
these  circumstances  the  goods  will  generally  be  identified  and 
no  difficulty  can  arise  in  regard  to  acceptance.  As  the  buyer 
has  possesion  it  would  seem  proper  to  hold  that  he  has  also 
actual  receipt  of  the  goods.  This  is  well  settled  in  England  " 
and  the  English  rule  has  been  followed  in  the  United  States." 
It  will  be  observed,  however,  that  these  cases  are  obnoxious 
to  the  New  York  rule,  to  which  reference  has  been  made 
above,**  for  the  whole  transaction  rests  in  parol.  Accordingly, 
sever^  decisions  of  the  lower  courts  in  New  York  have  held, 
under  such  circumstances,  that  the  statute  was  not  satisfied; " 

4  Am.  Hep.  721.    But  not  if  the  seUer  376,  37S,  53  Atl.  782,  96  Am.  St.  Rep. 

nfiuee  to  let  the  oar  in  which  the  goods  211,  76  Conn.  229,  56  Atl.  562;  Couil- 

are  loaded  go  forward  until  the  goods  lard  v.  Johnaon,  21  Wis.  533;  Snider 

arepwdfor.   Seullytp.Smith.llON.  Y.  v.  Thrall,  56  Wis.  674,  14  N.  W.  814. 

App.  Div.  88,  96  N.  Y.  S.  998.    Ddiy-  See  abo  Smith  v.  firysn,  5  Md.  141, 

ery  of  ideutiiied  goods  to  a  third  per-  G9  Am.  Dec.  104;  Norbm  v.  Sitnondi^ 

sonolJia'thanaoarrier,  if  inacoordanco  124  Mass.  19. 

with  the  buyer's  order  satisfies  the  **  See  S  554. 

statute.     Munroe  v.  Mundy,  164  I«.  ■*  Dorsey  v.  Pike,  GO  Hun,  534;  PtA- 

707, 1«  N.  W.  819.  lett  Wool  Co.   tr.   Utica  'ftort  Co., 

"Fort  Worth  Packing  Co.  d.  Coi>-  84  N.  Y.  App.   Div.   151;  Unde  ■. 

sumen   Meat  Co.,  86   Md.  635,  39  Huntington,  37  N.  Y.  Miso.  Bep.  212, 

Ati.  746.  75  N.  Y.  S.  161.    In  the  case  last  dted 

I  Standard    Wall    Paper    Co.     e.  the  gooda  bad  been  put  into  the  pos- 

Tawne,  72  N.  E.  324,  66  Atl.  744.  session  of  a  proqwctive  buyer  for  ex- 

■>  Edan  v.  Dudfield,  1  Q.  B.  302.         '  amination,  and  after  temporaiy  exam- 

■■  Wilaon  v.  Hotchkiss,  171  Cal.  617,  ination  the  buyer  declined  tiie  goods; 

154  Pan.  l;Deviiiet>.  Warner,  75  Conn.  but  lat«r  when  the  buyer  ofTered  to  seJl 
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deny  broadly  that  the  seller  can  receive  for  the  buyer."  Such 
deciaiona,  however,  are  at  variance  with  the  English  law.  The 
early  decisionfl  seem  to  have  gone  almost  to  the  length  of  hold- 
ing that  the  mere  making  of  a  bai^ain  and  assenting  to  the 
transfer  of  the  property  in  specified  goods,  of  itself,  operated 
as  a  receipt,  since  the  seller  thereby  became  bailee  for  the 
buyer  by  operation  of  law;"  but  lata*,  though  the  possibility 
was  still  admitted  of  actual  receipt  taking  place  while  the 
seller  still  retained  the  goods,  it  was  held  that  unless  the  seller 
had  surrendered  the  lien  allowed  an  unpaid  vendor  and  held 
wholly  as  bailee  for  the  buyer,  there  was  no  receipt  within  the 
statute.*'  The  same  test  has  been  adopted  in  jurisdictions 
which  do  not  adopt  the  New  York  requirement  of  something 
other  than  words.*"  Hie  seller  m  possession  will  rarely  have 
parted  with  his  hen  imless  he  has  either  been  paid  or  has  given 
credit.  In  either  of  these  events,  without  any  express  words,  it 
seems  that  the  holdli^  of  the  seller  is  necessarily  wholly  as 
ageiA  for  the  buyer,  and  if  it  be  admitted  that  the  seller  may 
act  as  the  buyer's  agent  to  receive,  there  seems  no  reason  to 
question  that  there  has  been  an  actual  receipt.  Moreover,  as 
payment  satisfies  the  statute,"  receipt,  where  the  goods  have 

JMtioB  that  such  act  be  done  by  the  paneaeioii;   iodeed,   id   BloikinBOp  ■. 

Tender  as  the  agent  of  the  vtadee."  Clayton,  as  reported,  there  aeenM  to 

E.  g.,  as  in  Hft  d.  Wight  k  Wdooky  have  bem  none.    After  the  decanon  of 

Co.,  llSGa.  681,  3BS.  E.  503,  byseg-  that  last  caae,  the  currmt  of  authority 

regating  the  gooda  and  markup  them  set  the  otho-  nay." 

with  the  purchaser'a  name.  *>  Tempest   s.    fltagendd,   3   B.    & 

H  Brunswick  Grocery  Co.  p.  Lamar,  Aid.  680;  Bill  v.  Bommt,  9  M.  A  W. 

lie  Ga.  1,  42  8.  £.  366.    (C/.  preced-  36;  lillywhite  f.  Derereux,  IS  M.  ft  W. 

ing  note.)    See  also  Ficklin  v.  Tinder,  286;  Marvin  f.  Wallia,  6  E.  A.  B.  72S. 

161  Mo.  App.  283, 143  8.  W.  853.  "fx   parte  8t£<aA,   2   Low.    663; 

"Chaplin  v.  Rogera,   1  Eaat,   192,  Temey   v.    Doten,    70   Cal.   399,    11 

note;  Anderson  v.  Scott,    1   Cami^.  Pac.  743;  Devine  v.  Warner,  76  Coim. 

236,    nDt«;    Hod^on   v.    Le   Bret,    1  229,  56  Atl.  562;  Edwards  v.  Blown, 

Campb.    233;    Elmore    t>.    Stone,    I  98  Me.  165,  66  Atl.  654;  Safford  v. 

Taunt  458;  and  BlenkioBop  v.  Clay-  McDonough,  120  Mass.  290;  Rodgen 

ton,   7  Taunt.  697.     In  Blackburn,  v.   Jones,    129    Man.   420;   Kirby   t. 

Contract   of   Sale    (let   ed.),    p.    33,  Johnson,  22  Mo.  354;  Sothomr-Wdier, 

after  nferring  to  these  deoisiona,  the  116   Mo.    App.    104,   92   S.    W.    181; 

author  aays:  "In  all  these  cases  there  Clark  v.  Labreche,  63  N.  E.  397;  Rein- 

M^na  to  have  been  ajnple  evidence  of  bort  v.  Gre^  8  Wash.  191,  193,  35 

an  aocef>taDce  fA  the  goods  but  scanty  Pac.  1075;  Janvrin  v.  Mazwdl,  23  Wa. 

evidence  of  any  actual  receipt,  if  by  51. 

that  is  to  be  understood  a  taking  of  —It^fra,  {565. 


been  paid  for,  is  immaterial.  The  fact  that  at  the  expiration 
of  the  period  of  credit  the  lien  will  revive  if  the  price  has  not 
been  paid  is  immaterial.  In  the  meantime  the  right  of  the 
buyer  to  demand  the  goods  has  been  absolute,  and  actual 
receipt,  for  howiever  short  a  paiod,  ia  enough.'  In  regard  to 
the  sufficiency  of  the  test  provided  by  the  sellers'  lien,  it  should 
also  be  observed  that  by  contract  in  many  jimsdictions  the 
seller  may  reserve  an  equitable  lien  independent  of  actual 
possession;  but  such  a  lien  will  not,  of  itself,  prevent  actual 
receipt  by  the  buyer.* 

§  669.  Symbolic  receipt 

It  is  not  always  possible  in  the  case  of  bulky  goods,  or  goods 
at  a  distance,  for  the  seller  to  transfer  possession  of  the  goods 
themselves  immediately  and,  imder  the  Statute  of  Frauds  as 
well  as  in  other  branches  of  the  law  of  sales,  where  deHvery 
is  impossible,  the  delivery  of  the  symbol  has  in  some  cases 
been  recognized  as  sufficient.  The  typical  case  always  given 
is  the  dehvery  of  a  key  of  a  room,  or  building,  in  which  the 
goods  are  stored.'  Likewise  where  iron  was  lying  in  a  separate 
'  Kelly  V.  Brooke,  25  AU.  523.  lien,  growing  out  of  his  origiual  owner- 

■  Dodsley  t>.  VEtrley,  12  A.  &  E.  ship,  mdependeat  of  the  actual  po»- 
632.  In  this  esse  the  goods  after  the  eeesion,  and  consistent  with  the  prop- 
purchase  were  deposited  on  the  prem-  erty  being  in  the  defendant.  This  he 
iaee  of  a  third  petson,  an  agreement  tetained  in  respect  of  the  term  agreed 
being  made  that  they  should  not  be  on,  that  the  goods  should  not  be  re- 
removed  by  the  buyer  until  paid  for.  moved  to  their  ultimate  place  of  dee- 
The  buyer  exercised  various  r^ts  of  tination  before  payment.  But  this 
ownership  over  the  goods  whore  they  lien  is  consistent,  as  we  have  stated, 
were  stored  and  the  court  held  there  with  the  possession  having  passed  to 
was  actual  receipt,  saying:  "We  think  the  buyer,  so  that  there  may  have  been 
that,  upon  this  evidence,  the  place  to  a  dehvery  to  and  actual  receipt  by 
which  the  wools  were  removed  must  be  him.  This,  we  think,  is  the  proper  con- 
considered  as  the  defendant's  ware-  elusion  upon  the  present  evidence;  and 
house,  and  that  he  was  in  actual  pos-  there  will  be  no  rule." 
session  of  it  there  as  soon  as  it  was  'Atwell  v.   Miller,  6  Md.    10,  61 

weighed  and  pecked;  that  it  was  Am.  Dec.  294;  Shindler  v.  Houston, 
thenceforward  at  his  risk,  and  if  1  N.  Y.  261,  49  Am.  Dec.  316;  Gray 
burned  must  have  been  paid  for  by  v.  Davis,  10  N.  Y.  2S^,  See  also  Vin- 
him.  Consistently  with  this,  however,  ii^  v.  Gilbreth,  39  Me.  496;  Packard 
the  plaintiff  had  not  what  is  commonly  v.  Dunsmore,  11  Cush.  282;  Wilkes 
called  a  hen,  determinable  on  the  loss  v.  Ferris,  5  Johns.  335,  4  Am.  Dec.  364; 
t  a  special  interest,  Barr  v.  Reite,  53  Pa.  St.  256.'  In  the 
but   improperly,   called   a       cases  last  cited  the  question  of  ddiv- 
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mass  and  the  seller  said,  "I  deliver  this  iron  to  you. "  *  ^milar 
words  in  r^;ard  to  logs  floating  in  a  stream  are  sufficient.'  So 
where  cattle  are  running  on  a  range,  branding  them  and  turning 
them  loose  again  is  sufficient.*  A  growing  crop  has  also  been 
held  capable  of  such  a  transfer  of  possession  as  to  satisfy  the 
statute.'  In  tiiese  cases  it  will  be  observed  that  though  the 
goods  themselves  are  not  changed  from  the  position  which 
they  occupied  before  the  bargain,  that  position  is  one  which 
puts  the  goods  as  fully  in  the  actual  physical  control  of  the 
buyer  as  of  any  other  person;  but  cases  may  be  supposed  where 
this  is  not  true.  For  instance,  where  goods  are  at  sea  no  actual 
delivery  is  possible,  but  the  goods  are  in  the  possession  of  the 
captain  of  the  vessel,  who  for  this  purpose  is  the  agent  of  the 
seller.  It  may  be  doubted  whether  in  such  a  case  there  can  be 
actual  receipt  of  the  goods  by  the  buyer  without  a  n^otiable 
bill  of  lading,  althou^  there  are  doubtless  deci^ons  holding 
that  there  is  a  deliveiy  so  far  as  to  satisfy  common-law  requi- 
sites of  delivery  between  buyer  and  seller,  or  even  so  far  as  to 
bind  creditors  of  the  seller. 

§  BSO.  Documents  of  tide. 

By  far  the  most  important  kind  of  symbolic  delivery  is  that 
made  by  bills  of  lading  and  warehouse  receipts.  There  are 
surprisingly  few  cases  raising  the  question,  but  upon  principle 
it  seems  clear  that  deUvery  of  a  non-negotiable  document  of 
title,  though  frequently  called  symbolic  deUvery,  in  cases  not 
involving  the  Statute  of  Frauds,  can  hardly  be  considered  as 
actual  receipt  of  the  goods  by  the  buyer.  If  the  buyer  is  the 
consignee  or  person  to  whom  deUvery  is  to  be  made  according 
to  the  terms  of  the  doctmient,  and  the  buyer  has  authorized 
or  ratified  this,  there  is  actual  receipt  by  the  bailee  on  behalf 
of  the  buyer,  by  virtue  of  the  shipment,"  not  by  virtue  of  the 

ery  did  not  relate  to  tbe  SUtute  of  *Walden  v.  Munlock,  23  dO.  540, 

Frauda.  83  Am.  Deo.  135. 

*CaJkiikBi>.  Lockwood,  17 Conn.  161,  'Fftimers'  Saving!  Bulk  d.  NewUm, 

42  Am.  Dec.  729.  154  Iowa,  49,  134  N.  W.  430.     The 

*  Leonard  c.  Davis,  1  Uaok,  476,  Iowa    statute,    however,    aimply    re- 

17  L.  Ed.  222;  Boynton  v.  Veuie,  24  quirea  "delivery." 

Me.  286;  Jewett  v.  Wamm,  12  Man.  'See  tupn,  (556. 
300,  7  Am.  Dee.  74;  Carter  v.  WiOaid, 
19  Pick.  1. 
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immediately  upon  its  assignment — no  attornment  being  nee- 
easaiy.  He  is,  therefore,  agent  of  the  buyer  as  soon  as  the 
buyer  becomes  the  indorsee  of  the  document." 

§  S61.  Part  of  tiie  goods. 

By  the  terms  of  the  statute  acceptance  and  receipt  of  part 
of  the  goods  suffice,  and  it  is  immaterial  how  small  the  part 
may  be.  It  is,  th^efore,  sufficient  if  the  buyer  receives  a 
sample  of  the  goods,  provided  the  sample  is  part  of  the  bulk; 
that  is,  if  it  diminishes  the  quantity  of  goods  subsequently  to 
be  delivered  to  the  buyer."  But  otherwise  where  the  sample 
is  merely  to  show  what  the  goods  are  like."  A  sample  given 
nwrely  for  the  purpose  of  examination  is  of  course  insuffi- 
cient." It  is  immaterial  when  the  part  is  received  and  an 
executory  contract  for  unspecified  goods  may  be  made  binding 
by  the  specification  and  acceptance  and  receipt  of  a  portion  fji 
the  goods  under  this  contract,  though  the  remainder  is  un- 
specified." It  is  essential  in  order  to  make  acceptance  and 
receipt  of  part  suffice,  that  the  part  be  accepted  and  received 
as  on^  a  part  of  the  goods.  So  that  if  the  buyer  when  taking 
part  declines  to  take  more,  the  statute  is  not  satisfied; "  nor 
is  it  satisfied  if  the  sdler  iA  dehvering  part  of  the  goods  repu- 


wAudenned  v.  RondoU,  3  CliB.  90; 
Mueller  p.  Ouye,  12  Mo.  App.  esS; 
Wadhams  d.  BAlfour,  32  Or.  313,  61 
Pac.  042.  In  Wadhams  v.  Balfour  the 
receipt  does  not  acem  to  have  been 
negotiable,  but  the  court  held  its  deliv- 
ery suffident.  In  Meredith  v.  Meigh, 
2  E.  &  B.  364,  the  court  intimatee  that 
retention  by  the  consignee,  of  a  bill  of 
lading  might  satisfy  the  statute. 

"Hinde  p.  Whitchouse,  7  East, 
658;  Gardner  v.  Grout,  2  C.  B.  (N.  80 
340;  Giiliat.  v.  Roberts,  19  L.  J.  Ex. 
410;  Scott  V.  T.  W.  Stovenaon  Co.,  130 
Minn.  151,  153  N.  W.  316;  Moore  v. 
Love,  57  Min.  765;  Brock  o.  Knower, 
37  Hun,  eO». 

"  Morton  v.  Tibbett,  15  Q.  B.  428; 
XHoTBon  (I.  Petersmeyer,  109  Iowa, 
233,  80  N.  W.  388;  Richardson  v. 
Smith,  101  Md.  15,  00  ^tl.  012,  70 


L.  R.  A.  331,  log  Am.  St.  R^.  S52; 
Moore  v.  Love,  57  Miss.  765. 

"  Mechanical  fioikc  Co.  v.  KeUner, 
62  N.  J.  L.  544,  43  Atl.  590. 

"Scott  V.  Eastern  Counties  Ry. 
Co.,  12  M.  &  W.  33;  Cavanau^  d. 
D.  W.  Ranlet  Co.,  229  Mass.  366,  US 
N.  E.  650;  Crystal  Ice  Co.  v.  Holliday, 
106  MiBB.  714,  64  So.  658;  Rickey  b. 
Tenbroeclc,  63  Mo.  563;  Gabrid  r. 
Kildare  Elevator  Co.,  18  Okla.  318, 
90  Pac.  10;  Garton  Toy  Co.  p.  BusweU 
Lumber  A  Mfg.  Co.,  150  Wis.  341,  136 
N.W.  147.  See,  however,  May  p. Ward, 
134  Mass.  127;  I^dnier  i>.  Iddnier,  90 
Min.  475,  43  So.  946. 

"Athertmi  v.  Newhall,  123  Mas. 
141,  25  Am.  Rep.  47.  See  also  Dixon 
V.  rat«H,  6  B.  A  Ad.  313;  Pratt  p. 
Chase,  40  Me.  269, 273. 
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by  acc^tance  and  actual  receipt  is  not  suitable  and  resort 
must  be  had  to  the  other  methods  prescribed. 

§  863.  Acceptance  and  receipt  present  qoestions  of  fact. 

It  is  for  the  jury  to  determine  in  a  doubtful  case  whether 
there  has  been  acceptance  and  receipt."  If,  however,  there 
is  no  evidence  justifying  the  jury  in  finding  more  than  one  way, 
the  court  may  properly  decide  the  question.  ** 


§  6M.  "  Or  give  something  in  earnest  to  bind  the  contract" 

At  the  present  day,  earnest  as  distinguished  from  part  pay- 
ment is  seldom  or  never  given.  Formerly  a  small  payment  was 
sometimes  made  to  bind  the  bargain  which  was  not  r^arded 
as  part  of  the  price.'*  Hiis  would  perhaps  still  be  binding  and 
satisfy  the  statute,  but  the  possibility  of  earnest  as  distinguished 
from  part  payment  is  now  of  tittle  practical  importance.***  The 
only  question  that  has  arisen  in  modem  times  in  regard  to  the 
meaning  of  earnest  is  whether  a  sum  of  money  deposited  with 
a  third  person  as  a  forfeit  to  secure  the  performance  of  a  bai^ 
gun,  but  not  to  be  applied  as  part  payment  is  earnest  within 
the  meaning  of  the  statute.    It  was  held  not  to  be.*"   If  money 


**EdaD  «.  Dudfidd,  1,  Q.  B.  302; 
UUywhite  c.  Derereux,  15  M.  A  W. 
28S;  Morton  d.  l^bbett,  15  Q.  B.  428; 
Hinchman  i>.  Ijncoln,  124  U.  S.  38, 
48,  8  S.  Ct.  369,  31  L.  Ed.  337;  Wait« 
V.  MoEelvy,  71  Minn.  187,  73  N.  W. 
727;  HoughtAling  o.  BaU,  19  Mo.  84, 
S9  Am.  Itec.  331;  lauer  t>.  Richmond 
Institute,  8  Ut&b,  305,  31  Pae.  397; 
Bedco'  s.  Holm,  89  Win.  86,  61  N.  W. 
307. 

"Hincbman  v.  Linooln,  124  U.  S. 
38,  48,  8  S.  Ct.  369,  31  L.  Ed.  337; 
Richardson  p.  Sadtb,  101  Md.  16,  60 
Atl.  612,  70  L.  R.  A.  321,  109  Am.  St. 
R«p.S52. 

"See  Bach  v.  Owen,  5  T.  R.  409, 
where  the  haytsr  paid  a  halfpenny  to 
bind  the  bargain,  and  this  waa  held 
sufficient  to  transfer  the  pnqteTty  in 
the  hone  which  was  tJw  autqect  of  the 


*«>  See  Howe  v.  Haywatd,  108  Man. 
£4,  II  Am.  Rep.  306;  Jennin^  r. 
Dunham,  60  Mo.  App.  635. 

"Noakes  n.  Morey,  30  Ind.  103; 
Howe  V.  Hayward,  108'  Man.  54,  11 
Am.  Rep.  306;  Jennin^  v.  Dunham, 
60  Mo,  App.  636.  Id  the  latter  ease 
the  court  said,  at  p.  638:  "Orig- 
inally thin  'earnest'  was  not  necee< 
aarily  a  part  payment.  It  was  a  CU9> 
torn  under  the  common  law,  and 
seems  also  to  hare  been  a  cuatcHn  in 
other  countries  than  England  to  giva 
something  to  bind  a  bargain.  In 
some  countn«  some  act  was  perfonnod. 
Story  on  Sales,  }  273.  Benjamin  statea 
in  his  work  on  Sales,  i  106,  that  one 
species  of  earnest  in  the  Roman  law 
waa  a  payment  of  a  sum  which  if  the 
sale  waa  carried  out  was  to  be  credited 
on  the  price,  but  which  carried  Uie 
undetstanding  that  it  was  forfoit  mcmey 
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ever,  the  requir^nent  of  the  statute  would  Been  not  to  be 
eatisGed  by  n^^tiable  paper  given  for  the  price  until  the  paper 
is  paid  or  unless  it  was  taken  in  absolute  payment."  The 
bi^rer's  note  "  or  check  "  not  generally  being  taken  in  absolute 
payment  will,  therefore,  generally  not  be  sufficient.  But  a 
negotiable  instrument  given  as  absolute  payment  is  sufficient; " 
and  so  is  the  return  to  the  seller  of  a  note  previously  made  by 
him.*'  A  detriment  incurred  in  reliance  on  the  oral  contract, 
but  not  part  of  the  price  is  obviously  insufficient.*'  The  most 
difficult  question  of  part  payment  is  where  the  seller  is  indebted 
to  the  buyer  on  a  previous  account  and  contracts  to  sell,  or 

826,  6  N.  E.  eas,  65  Am.  Rcf).  232;      bog  v.  Wdsh,  147  N.  T.  S.  44,  Um 


White  V.  Drew,  M  How.  Pr.  S3. 
Drigff  V.  Buih,  1S2  Mich.  S3,  IIS 
N.  W.  985,  IS  L.  R.  A.  (N.  S.)  064, 
126  Am.  St.  It^.  389,  the  defendant 
agreed  to  Bell  and  the  plaintiff  to  buy 
certain  hay  at  SIO  a  ton.  The  ha;  was 
to  be  baled  by  the  pUintifF  aitd  then 
truwported  by  the  defendant  to  an 
adjoining  town.  Hie  pUintiS  aent 
men  to  the  defendant's  premian  who 
with  hia  anent  baled  the  hay,  and  the 
plaintiff  paid  them  for  the  work.  The 
defendant  afto^rard  refuaed  to  carry 
out  the  contract.  It  wna  held  that  the 
property  had  not  paned  to  the  buyer, 
and  that,  therefore,  the  baling  of  the 
hay  inured  to  the  boiefit  of  the  defend- 
ant, and  that  thui  benefit  reoeived  in 
aeeordanoe  with  the  oonttact  waa  a 
port  payment  taking  the  ease  out  of  the 
atatute. 

"  A  check  drawn  by  the  buyer  and 
afterward  paid  by  the  bank  was  hdd 
to  BRtdsfy  the  atAtute  in  Hunter  d. 
WetseJI,  84  N.  Y.  649,  38  Am.  Rep. 
S44.  And  in  Parker  v.  Cii^,  [1919]  1 
K.  B.  481;  McLure  v.  Shennon,  70 
Fed.  190,  and  Lopui  e.  Carroll,  72 
Mo.  App.  613,  a  check,  thou^  not 
caahed,  waa  hdd  to  suffice.  See  alao 
Rohrbach  f.  HammiU,  162  la.  131,  143 
N.  W.  S72,  where  a  check  was  hdd  a 
payment  of  purchase  money  miffieient 
to  take  a  contract  for  the  aale  of 
Ifmd  out  of  the  atatute;  but  in  Heaa- 


oourt  held  a  check  <m  iriiich  payment 
waa  stopped  not  part  payment  in  the 
afaaenoe  of  proof  that  tba  chad  itsdf 
waa  agreed  upon  aa  pqrment,  father 
than  a  means  of  payment. 

MKrohn  t>.  Bants,  68  Ind.  2n; 
Irdand  >.  Jfdmaoa,  18  Abb.  Pr.  392. 

"Qioomer  p.  McMillan,  143  Mo. 
App.  612,  128  S.  W.  28S;  BalM  ■. 
Dwinell,  101  tieb.  712,  164  N.  W.  722. 
(Hie  buyer  returned  the  cbet^  with- 
out preaenting  it.)  Qf.  McLure  *. 
Shwman,  70  F^  190,  and  casee 
(iipra,  in  note  33.  A  fortiori  an  onler 
which  ia  not  a  negotiable  bill  of  ex- 
change ia  not  port  payment.  Johnaon 
0.  Morriaon,  163  Mich.  322, 128  N.  W. 
243. 

"  Con^  V.  Batemaa,  10  Baib.  573; 
and  where  a  dteck  ia  tbe  ag^ttd  mode 
(rf  payment,  even  though  not  atrietly 
abodute  payment,  it  aeema  sufficient. 
Wood,  131  Ark.  345,  198 


'Norton  «.  Smwda,  124  HasB. 
19. 

**  Where  plaintiff  orally  oontiaeled 
to  buy  defendant'a  atoek  and  defend- 
ant agreed  to  em|doy  plaintiff,  that 
plaintiff  gave  up  his  position  to  go  to 
work  for  drfmdant  waa  not  eanmt 
or  "port  paymmt,"  Hewaonp.  Pato^ 
man  Mfg.  Co.,  76  Wash.  600,  136  P&c 
1158,  51  L.  R.  A.  (N.  S.J  398,  Ann. 
Caa.  1915  D.  346. 


sells,  goods,  in  aatisfaction  of  the  claim  in  whole  or  in  i 
The  leading  ease  upon  this  point  is  Walker  v.  Nussey,**  w 
the  goods  were  not  delivered  and  the  court  held  that  by 
tenns  of  the  bargain  the  old  claim  was  not  to  be  extii^uii 
until  the  goods  should  be  delivered  and  that,  therefore,  t 
was  no  payment.  Pollock,  C.  B.,  said,  however:  "Had  t 
parties  positively  agreed  to  extinguish  the  debt  of  £4  odd, 
receive  the  plaintiff's  goods  pro  tanto  instead  of  it,  the 
might  have  been  satisfied  without  the  ceremony  of  payii: 
to  the  defendant  and  repaying  it  by  him.  But  the  actual 
tract  did  not  amount  to  that,  and  there  has  been  no  part  ] 
ment  within  the  statute. "  There  seems  no  reason  on  prin* 
to  question  the  correctness  of  this  dictum.  It  has  been  apprc 
in  Vermont  **  and  finds  support  elsewhere.*^  But  genei 
it  has  either  been  overlooked  or  not  proved  convincioi 
subsequent  decisions,  for  the  courts  decide,  or  at  least  saj 
.  the  most  part,  that  a  mere  agreement  that  the  old  acc( 
should  be  canceled  is  not  enough.*'  This  leads  to  the  ra 
curious  result  that  though  as  a  matter  of  common  law 
whole  price  has  been  paid  by  the  cancellation  of  an  indeb 
ness,  there  has  not  been  any  part  payment  within  the  stat 
because  the  satisfaction  of  the  price  is  effected  wholly 
parol.    The  statute  puts  no  limitation  on  the  way  that 

Young  v.  Ingabbe,  138  N.  Y.  App. 
587, 122  N.  Y.  8.  707  (reported  in 
sequmt  stages,  ISl  N.  Y.  Ap[ 
375,  136  N.  Y.  9.  939,  208  N.  Y. 
102  N.  E.  590);  MUoe  o.  Covace 
40  Or.  239,  66  Pac.  914.  In  i 
of  theen  cases,  aa  in  Walker  f.  Nu 
there  was  merdy  an  agreeing 
extinguish  the  debt  latn.  Lord  '. 
bury  in  Norton  v.  Davisoii,  uaes 
guage  similar  to  that  in  Shindl 
Houston,  1  N.  Y.  261, 49  Am.  Dec. 
that  mere  words  aie  inaufBciei 
satisfy  the  statute,  thou^  it  is 
feotiy  aettJed  in  England  that 
words  may  be  sufficient,  e.  g.,  v 
the  goods  are  already  in  the  pc 
sion  of  the  buyer  or  wtme  the  . 
becomes  bailee  for  the  haym.  & 
f  i  90, 01. 


>*16M.ftW.302. 

-  Dow  tr.  Worthen,  37  Vt.  108. 

^■Peake  v.  Conlan,  43  Iowa,  297; 
Howe  e.  Joow,  S7  Iowa,  130,  8  N.  W. 
451,  10  N.  W.  299;  Cotterill  v.  Stev- 
ens, 10  Wis.  422.  In  the  case  last 
cited  the  arrangement  was  triangular, 
the  buyer  agreeing  to  assume  a  debt 
of  the  seLer'e  to  a  third  person  who 
aaBent«dtothetrBiisaction.  Thisnova- 
tdon  was  held  to  amount  to  payment 
within  the  statute. 

*■  Norton  v.  Davison,  [1800]  1 
Q.  B.  401;  Oalbraith  v.  Hohnes,  15 
Ind.  App.  34,  43  N.  £.  575;  Gorman  o. 
Bromord,  120  Mich.  611,  79  N.  W. 
003;  Matthieeseu  v.  McMahon's  Adm., 
38  N.  J.  L.  536;  Arteher  e.  Zeh,  5 
Hill,  200;  Wahath  v.  Richie,  5  Laos. 
362;  Brabm  v.  Hyde,  32  N.  Y.  519; 
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price  ahoutd  be  paid  and  it  aeemB  an  imneceesaiy  piece  of 
judicial  l^i^tioD  for  courte  to  make  the  reqiiirements  of  fite 
statute  more  stringent  than  the  L^jislature  has  done.  This 
might  be  expected,  however,  in  New  York,  in  view  of  the  rule 
laid  down  by  the  courts  of  that  State  in  r^^ard  to  acceptance 
and  receipt,**  and  in  other  jurisdictions  which  have  followed 
New  York,  in  that  matter.  Even  though  a  mere  oral  agreonent 
to  cancel  a  debt  is  held  insufficient,  the  suirendef  of  a  note 
representing  the  buyer's  claim  is  sufficiently  tangible  to  amoimt 
to  part  payment;**  as  is  indorsement  upon  a  note,*^  or  an  entry 
on  boolu  of  account.**  Payment  to  a  third  person,  in  accord- 
ance with  an  agreranebt  made  with  the  seller  that  the  price 
shall  be  so  paid,  is  enough,*^  and  of  course  payment  to  the 
sdler's  agent  is  enough; "  if  the  agent  was  authorized  to  receive 
it,  or  if  the  principal  knowing  the  facts  took  the  benefit  of  it.** 
This  has  been  so  held  even  though  a  local  statute  required  that 
authority  to  enter  into  a  contract  required  in  law  to  be  in 
writing  can  only  be  given  in  writing. '^  Payment  to  an  agent 
for  several  sellers  who  were  entitled  to  share  the  money  paid 
satisfies  the  statute  as  to  eadi  of  the  sales.'*  So  payments 
made  on  a  general  account  and  applicable  to  the  price  of  serasl 
lots  of  goods  take  all  the  transactions  out  of  the  statute.'* 

••B«ieiupra,{653.  •ButnototiienriK.    atyDragCo. 

"  Norton  v.  Simoad&,  124  Man.  IS;  *.  American  Soda  Fountain  Co^   13 

ffiiup  V.  CkioU,  66  \ria.  62,  28  N.  W.  Ga.  A|q>.  48S,  79  8.  E.  376. 

832.  "Caw  0.  Enmer,  34  Moot   142, 

**  Dieokman  o.  Yoiui&  87  Mo.  App.  86  Fao.  878.    In  this  ixae,  an  agent 

630.  <vally  employed  to  sell  cattle  was  is- 

"  Norwegian   Plough  Co.   v.   Han-  structed  to  require  a  part  pa^rmait  oF 

thorn,  71  Wia.  £29,  37  N.  W.  826.  the  purohaae  price.     The  agent  pn>. 

o  Johnson  v.  Tabor,  101  Mies.  78,  cured  a  purchaser  who  made  a  partial 

G7  So.  365;  Grady  v.  Hanaby,  21  U.  C.  payment.    It  was  held,  that  the  con- 

Q.  B.  340.    See  also  Stoddard  s.  Qra^  tract  was  valid  notwithataitdiiig  Civ. 

ham,  23  How.  Pr.  61S.  Code,  {  3085,  declaring  that  aatbor- 

"Hawley  v.  Keder,  S3  N.  Y.  114.  ity  to  alter  into  a  contract  rojuired 

Tlie  limitation  whitdi  this  ease  eeeka  by  law  to  be  in  writing  can  only  be 

to  impose  on  the  appointment  of  an  ^ven  in  writing, 

agent  by  requiring  that  the  agency  *'  Burhans     v.     Crtcvy,    17     M3dL 

shall  not  arise  from  the  same  parol  282. 
agreement  which  it  is  sou^t  to  val- 
idate hsa  been  pmnaiaAy  critiased. 
See  1 81. 
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ajry  clause  of  the  fourth  section  of  the  statute  and  is  a  per- 
missible way  of  satisfying  the  seventeenth  section.  Conse- 
quently, in  detennining  the  sufficiency  of  a  memorandiun  in 
writing,  decisions  under  one  clause  or  section  are  generally  in 
point  for  the  decision  of  similar  questions  under  any  other 
clause  or  section.  The  wording  of  any  section  tmder  which  a 
case  comes  up  should,  however,  be  observed,  for  many  of  the 
statutes  in  regard  to  agreements  concerning  land  and  other 
matters  within  the  statute,  require  the  "contract"  to  be  in 
writing  in  order  to  be  enforceable,  while  sections  relating  to  the 
sale  of  goods,  with  almost  perfect  uniformity,  are  satisfied  by 
a  "note  or  memorandum."  '  The  difference  between  a  con- 
tract in  writing  and  a  memorandum  of  a  parol  contract  is 
important.  Thus  a  note  or  memorandum  may  be  made  at  any 
time  prior  to  the  beginning  of  the  action '  and  as  will  appear 
from  subsequent  discussion,  need  not  be  made  with  the  intent 
of  making  a  memorandum.  The  parol  evidence  rule  also  affects 
differently  a  contract  in  writing  from  a  memorandum  in  writing. 
The  former  is  necessarily  the  only  complete  statement  of  the 
contract  and  the  only  evidence  in  r^ard  to  it,  but  a  written 
memorandum  may  be  shown  by  parol  to  be  inaccurate  or 
inadequate,  and  hence  not  a  compliance  with  the  statute.' 

^The  statute  of  Georgia  (Code  of  Zimmerman  r.  ZehKadner,  164  Ind. 
1915),  {3222,  requires  the  "promise"  466.  Alao  in  caaes  where  eome  "note 
to  be  in  writing,  but  the  Supreme  or  memorandum"  only  waa  neceaeary. 
Court  of  Georgia  seems  to  lay  no  Ingraham  f.  Strong,  41  III.  App.  46; 
Btrees  on  this  diffa«nce  from  the  Catterlm  v.  Bush,  39  Or.  496,  5S  Pao. 
ordinary  form  of  the  statute.  See  706,  95  Pac.  1064.  In  the  latto'  case 
Foster  v.  Leeper,  29  Ga.  294;  Phillips  the  court  said:  "  The  memorandum  and 
».  Ocmulgee  Mills,  65  Ga.  633.  In  the  contract  or  agreement  are  not  to 
theee  cases  memoranda  made  subse-  be  confounded  as  one  and  the  same 
quently  to  an  oral  bargain,  and  in  the  thing.  The  memoraodum  is  under- 
former  case  in  the  nature  of  an  ad-  stood  to  be  a  not«  or  minute  inform- 
mistdon  of  a  past  contract  rather  than  ally  made  of  the  agreement,  which  may 
an  expression  of  a  present  promise,  have  but  a  verbal  existence,  expressing 
WK«  held  sufBdent.  See,  however,  briefly  the  easoitial  tenns,  and  was 
Jackson  ti.  Strowger  Telephone  Ex-  never  intended  to  stand  as  and  for 
change,  lOS  Ga.  646,  34  S.  E.  207.  the  agreranent  itself.  The  necessary 
'  See  supra,  {  538.  elements  are  that  it  must  contain  the 
*  See  the  distinction  taken  in  casee  ewential  terms  of  the  contract,  ex- 
where  the  "contract"  was  required  to  pressed  with  such  a  degree  ot  certainty 
be  in  writing.  Halsell  v.  Renfrew,  202  that  it  may  be  understood  without  re- 
TJ.S.2S7,26S.Ct.6l0,6OL.Ed.l032;  course  to  parol  evidence  to  show  tiie 
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§  S68.  Form  of  memorandnm. 

The  memorandum  may  be  in  any  form,  and  an  enumeratioD 
of  particular  cases  that  have  arisen  is  not  ezclusiTe,  but  merely 
illustrative.  The  memorandum  may  of  course  be  in  the  form 
of  a  carefully  prepared  written  contract,  but  it  may  also  be, 
in  whole  or  in  part,  in  the  form  of  a  letter  or  letters,*  receipts,' 
an  invoice  or  statement  of  accoimt,'  a  bill  or  note,'  an  un- 
delivered deed,'  a  will  delivered  by  the  maker  to  one  to  whom 
he  had  promised  a  devise,*  a  revoked  and  undelivered  wiD," 
a  bill  in  equity,"  an  advertisement,"  records  of  municipal 
officera,"  or  of  a  private  corporation,^*  entries  in  books  of 
account  "  or  memorandum  books  of  any  kind."  Tel^rams 
LQtentions  of  the  parties.  Mere  fonnal  ■  See  ii^,  1 679. 
or  notienenti&l  iBrtna  will  be  imjidied,  *  Na^or  i>.  Shdton,  102  Ai^.  30, 
but  the  dementa  neoeaswy  to  a  oom-      143  S.  W.  117;  Brinkner  b.  Brinkno',  7 


pleted  oontract  must  be  intdligently 
expreaed,  though  erer  bo  brieSy." 

<  Hmiit  cmw  of  this  Met  may  be 
found  in  foUowing  sectiooa,  and  aee 
C.  W.  Hull  Go.  v.  M&rquette  Cemoit 
Mfft.  Co.,  208  Fed.  260,  125  C.  C.  A. 
460.  So,  Dewar  v.  Mintoft,  [lfll2]  2 
K.  B.  373;  Nickeraan  o.  Bridges,  216 
Haas.  416,  103  N.  E.  939;  Harrey  k. 
Bra«,  216  Mass.  57,  104  N.  E.  360; 
Hermui  ».  Wacker,  06  Neb.  102,  147 
N.  W.  127;  Groghan  t.  Worthington 
Hardware  Co.,  116  Va.  497,  79  S.  E. 
1039. 

» EvaoB  v.  Pntbero,  1  De  O.  M.  & 
G.  672;  WilliamB  s.  Morrii,  96  U.  S. 
444,  24  L.  Ed.  360;  LitteU  v.  Jonee,  66 
Aik.  139,  19  8.  W.  497;  Eppich  p.  CSif- 
ford,  6  Colo.  493;  Ellis  r.  Bray,  79 
Mo.  227;  Kidder  r.  Flanders,  73  N.  H. 
346,  61  Atl.  675;  Gordon  v.  Coliett,  102 
N.  C.  632,  9  S.  E.  486.  All  these  ded- 
sions  related  to  contracts  to  sell  land. 

•Bany  v.  Coombe,  1  Pet.  640,  7 
L.  Ed.  295  (land);  Linton  ■>.  Williams, 
26  Ga.  391  (goods). 

'Reynolds  v.  Kirk,  106  Ala.  446, 
17  So.  95  (land);  Phillips  «.  Ocroul- 
gee  Mills,  56  Ga.  633  (goods);  Work  p. 
Cowhick,  81  111.  317  (land);  Little 
p.  PeaiBOn,  7  Pick.  301,  19  Am.  Deo. 
289  (Und). 


Pa.  63,  66;  Torgerson  e.  Hauge,  34 
N.Dak.616,169N.W.6. 

»/n  re  McGinfey's  Est.,  267  Pa. 
476,  10!  Atl.  807.  Cf.  Watkina  ■. 
Watkins,  82  N.  J.  Eq.  483,  89  AU.  253. 

"Thomas  J.  Baird  Co.  v.  Harris, 
209  Fed.  20,  126  C.  C.  A.  217. 

"  Kdly  n.  Fiscber,  263  IlL  184,  105 
K.  E.  21 ;  Uforme  ».  Bradley,  77  N.  H. 
12S,  88  Atl.  1000. 

"  Bouriand  e.  Peoria  County  16 
111.  538;  Grimee  v.  Hamilton  County, 
37  Iowa,  290;  McManus  v.  Boston,  171 
Man.  152,  50  N.  E.  807;  Stevens  v. 
Muskegon,  111  Mich.  72,  69  N.  W. 
227,  36  L.  R.  A.  777;  Curtis  ».  PortB- 
mouth,  67  N.  H.  606,  39  AU.  439  (aU 
these  deosions  related  to  contracts 
oonoeming  land);  Argus  Co.  s.  Albany, 
55  N.  Y.  495,  14  Am.  Rep.  296  (not  to 
be  performed  within  a  year). 

"I^mkin  o.  Baldwin  Mfg.  Co.,  72 
Conn.  57,  43  Ad.  693,  1042,  44  L.  R. 
A.  786  (land  and  gitods);  Tufts  o. 
Plymouth  Mining  Co.,  14  Allen,  407 
(not  to  be  performed  within  a  year). 
Cf.  Asbury  v.  Mauney,  173  N.  C.  454, 
92  S.  E.  267. 

"  Sari  p.  Bourdillon,  1  C.  B.  (N.  S.) 
188  (goods);  NeweU  v.  Radford,  L.  R. 
3C.  P.  52  (goods). 

u  Champion  p.  Plummer,  1  B.  &  P. 
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though  &  manorandum  might  not  indicate  to  a  perooa  un- 
acquainted with  trade  usages  which  party  was  bi^er  and  which 
seller,  yet  if  a  perscm  cognizant  of  such  usages  would  be  able 
to  'determine  the  relation  of  the  parties,  parol  evidence  is 
admissible  to  show  this  and  the  memorandum  is  sufficient." 
The  names  of  the  parties  need  not  necessarily  appear  in  the 
body  of  the  memorandum.  A  signature  may  serve  not  only  as 
an  authentication,  but  as  a  description; "  and  an  address  on  a 
letter  may  supply  a  defect  in  tiie  letter  itself  as  a  memo- 
randum.** The  name  of  one  or  both  of  the  contracting  parties 
may  be  that  of  an  agent,  and  such  a  memorandum  wilt  bind 
the  principals.**  But  it  is  essential  that  by  the  terms  of  the 
memorandum  either  the  laincipal  or  the  agent  be  named  as  a 
par^.  If  the  agent  by  the  tenns  of  the  memorandum  is  con- 
tracting in  such  tenns  as  exclude  him  from  personal  lia- 
bihty,'*  the  memorandum  ia  insufficient." 


of  Bale.  Ilia  ma  hdd  inmiffidcnt 
einoe  the  name  oa  tha  mugiii  waa  not 
sUtod  to  be  that  or  the  buyer. 

«  Thus  in  Newdl  o.  FUdfwtl,  L.  R. 
3  C.  P.  52,  the  following  memono- 
dum  waa  held  sufBdent; 
Mr.  Newell,  32  sacks  nilnnnni  at  39b., 
280  lbs.,  to  wait  orders. 

JUNB   8.  JOHK   WlLLIAHB. 

And  in  Salnum  Palls  Mfg.  Co.  v.  Ood- 
dard,  14  How.  446,  14  L.  Ed.  4S3,  the 
following  was  hdd  sufficient: 
Sept.  10,— W.  W.  Goddard,  12  moe. 

300  bales  S.  F.  drills     .     .     .     7K 

100  caaes  blue  do SH 

Credit  to  commoice  vhoi  ship  sails; 

not  after  I^cr.  1  —  ddivered  free 

of  charge  for  truckage. 
Tba  blues,  if  ookx  satiafactoty  to  pur- 
chaaera.  R.  M.  M. 

W.  W.  G. 

"See,  e.  g.,  cases  in  the  preooding 

"  Fearoe  v.  Oardner,  [1897]  1  Q.  B. 
6SS. 

"  "  If  a  written  oonttact  a  made  in 
this  form,  'A.  B.  agrees  to  sell  Black- 
acre  to  0.  D.  for  1000 1.'  then  E.  F.  the 
principal  of  A.  B.  can  sue  G.  H.  the 


iwindpal  of  C.  D.  Ml  that  contract." 
Commins  ■>.  Soott,  L.  R.  30  Eq.  11, 
15,  by  Jessdl,  M.  R.,  quoted  with  ap- 
proval in  Filby  o.  Houna^,  [1806|  2 
Qi.  737,  by  Romer,  J.  See  also  ii^ti, 
S577. 

M  Sea  lapra,  i  2S6. 

'Potter  0.  DuSeld,  L.  R.  18  Eq. 
4.  A  memorandum  signed  by  B  "on 
behalf  of  the  vendor"  was  hdd  in- 
sufficient for  not  naming  the  vendor. 
To  the  same  effect  is  Jarrett  v.  Huntv, 
34  Ch.  D.  182.  n  B  had  mgoed  his 
name  without  more  the  memorandum 
would  have  been  good.  See  mipro, 
n.  25;  and  infra,  {577.  Gmfton  v. 
Cummings,  99  U.  8.  100,  25  L.  Ed. 
366,  must  be  explained  on  the  same 
ground  as  the  li^gliah  caaes  cited 
above,  though  the  court  does  not  cite 
the  (S8BH  holding  memoranda  sufficient 
which  contain  mo^y  the  agent's 
name  (ace  infra,  {  577),  and  don  not 
consider  the  pomibility  of  the  words 
"auctioneer  and  agent"  ^>pe)ided  to 
the  agent's  signature  being  treated 
merely  as  deKriftio  penonm.  See 
supra,  S  296. 
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§  070.  Contents  of  memorandum — Consideraf 

In  a  case  decided  near  the  begiiming  of 
centiuy,"  the  Court  of  Kings  Bench  held  tha     i 
pay  a  debt  of  another  could  not  be  enforced  w 
randum  simply  stated  the  pnmuse  but  did  noi    I 
sideration,  though  the  consideration  was  fully  e 
EUenborough  rested  the  decision  mainly  on  a  di 
he  took  between  the  word  "agreement"  as  use<     i 
section  of  the  statute,  and  the  word  "promisf    ' 
randiun  of  the  "agreement"  he  said  required  )    < 
what  the  promisee  was  to  do,  or  had  done,  as  wi 
promisor  was  to  do.    This  distinction  was,  howe    : 
in^ted  on  in  later  English  cases,  and  it  is  prol    . 
words  "agreement,"  "contract,"  "promise,"     : 
loosely  both  in  English  and  American  statu    ■ 
inferences   of   legislative   intent.**     Neverthelt   : 
decision  was  followed,  though  rested  on  another  gi  i 
that  the  m^norandum  should  contain  all  the    < 
bargain  necessary  for  a  complete  cause  of  actio: 
aid  of  parol  evidence. "^    It  was  suggested  in  on 
cases,  ^'  that  the  Statute  of  Frauds  in  requiring 
of  consideration  was  merely  following  a  rule  of  I 
law,  generally  applicable  to  writings.    Best,  C.J.,!  i 

"  Wain  V.  WatlUsre,  5  East,  10.  therefore,  the  latt»  [ 

"The  fourth  section  of  the  Eln^sh  as  if  all  thoee  preoe 

statute  provides  againat  the  bringing  incorporated  in  it,  b 

erf  an  action,  (I)  to  charge  an  executor  word  agreement,  am 

on  his  "special  promise,"  or  (2)  a  guar-  stand  thus,    "unless 

aaUa  on  his  "special  promiae,"  or  (3)  special  promise,  contr. 

a  peraon  on  "any  agreement,"  in  con-  which  sudi  action  sha 

sideration  of  marriage,  or  (4)  on  any  some  memorandum 

"contract  or  sale"  <rf  lands,  or  (4)  shall  be  in  writing,  e 

upon  "any  agreement"  not  to  be  per-  Also  see  the  remark 

formed  within   a  year,    "unless    the  Whitby,  4  Sneed,  473. 

agreemmt  ...  or  some  memorandum  "  Saunders  v.  Waket 

or  note  thereof"  is  in  a  signed  writ-  595;  Morley  v.  Booth 

ing.  Hawes  v.  Armstrong, 

In  commenting  on  this  language,  761;  Jenkins  c.  Reynol 

Abbott,    C.   J.,   said   in  Saunders  v.  14;  James  tr.  Williams, 

Wakefield,  4  B.  &  Aid.  595,  599:—  Raikes  t>.  Todd,  8  Ad. 

"Nowin  the  former  part  of  the  section,  v.  Ricbardaon,  15  M.  & 

we  find  the  words,  special  promise,  "  Moiley  o.  Bootht 

,,  contract,  or  sale.     I  read,  112. 
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the  statute  of  Frauds  declared  that  no  person  should  be  chained 
with  the  debt  of  another  except  on  an  agreement  in  writing, 
if  the  clause  in  the  statute  had  not  expressed  (as  I  think  it 
does)  that  the  whoie  agreement  should  be  in  writing,  the  taw 
of  evidence  would  have  rendered  it  necessary  the  whole  should 
have  been  in  writing,  by  declaring,  as  it  uniformly  has  done, 
that  nothing  could  be  added  to  the  terms  expressed  in  writing 
by  parol  testimony.  Applying  the  principles  of  common  law 
to  the  statute,  which  is  a  safe  mode  of  construing  acts  of 
the  legislature,  I  say,  as  I  said  in  Saunders  v.  Wakefield,  tiiat 
if  I  had  never  heard  of  Wain  v.  Walters  I  should  have  held, 
that  a  conaderation  mtist  appear  on  the  face  of  the  written 
instrument."  No  authority  is  cited,  however,  for  the  state- 
ment that  executed  consideration  for  a  written  contract  could 
not  be  proved  at  common  law,  and  there  seems  to  be  no  au- 
thority warranting  such  a  conclusion.  It  is  clear  enough  at  the 
present  day  at  any  rate  that  though  such  cpnsideration  for  a 
written  contract  not  within  the  Statute  of  Frauds  is  not  stated 
or  is  misstated  in  the  writing,  it  may  be  proved  without 
violating  the  parol  evidence  rule." 

In  1856  a  statute  repealed  in  Enf^and  the  requirement  that 
conaderation  must  be  stated  in  a  memorandum  of  a  guai^ 
anty.**  Ebccept  in  this  case,  however,  it  is  still  said  to  be  tiie 
rule  of  the  Rngliwh  law  that  the  memorandum  must  show  the 
consideration  for  the  contract. '*  This  statement  must,  how- 
ever, be  acc^ited  with  some  qualification.  A  memorandum 
which  states  all  the  tarns  of  a  bargain  which  were  agreed  upon 
e^qiressly,  need  not  state  those  which  are  implied  in  fact;  where 
an  agreonent  to  buy  or  sell  is  made  without  a  fixed  price,  the 
memorandiun  need  not  state  that  the  contract  was  for  a 
reasonable  price,  though  that  is  the  l^al  effect  of  the  agree- 
ment.'* 

In  the  United  States  some  courts  have  foUowed  the  doctrine 
of  Wain  v.  Walters." 

**  Supra,  i  lis.  ••  6  Eaat,  10;  Drorera'  De|XMit  Nat. 

"  Meroantile  Iaw  AmeDdment  Act,  Bank  ».  Tiobmor,  200  Fed.  318  (guar- 

19  ft  20  Vio.  o.  97.  aaty) ;  Dillworth  p.  Hoimm  Funiituiv 

"7£[alabui7'aLawB<rfEn^and,374.  ftc  Co.  <A1b.  An>.),  73  So.  28g  (so**' 

"Hoadleyf.  M'l^ine,  lOBing.  482.  anty);  EUimii  e.  Jacksoii  Water  Oct., 
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In  the  greater  number  of  jumdictions,  ho 
have  declined  to  follow  the  English  rule,  s 
ground  that  the  local  statute  in  qu^tion 
word  "agreement";  sometimes  on  other  gro 


12  CU.  fi42;  Wddin  v.  Porter,  4  Houat. 
23ft;  Buckley  v.  Beardalee,  2  South. 
570,  8  Am.  Deo.  620;  Keir  v.  Shaw,  13 
JohnB.  236  (wEtrnm^  of  quiet  enjoy- 
meat);  HorgroveB  ■>.  Cooke,  15  Qa. 
321  (guaranty),  (but  see  Turner  v. 
LoriU&nl  Co.,  100  Ga.  645,  28  S.  B. 
383,  sale  of  eoodH);  P&tmore  v.  Hag- 
^rd,  78  111.  007,  (Bale  of  land.  Be- 
.  oause  the  statute  required  "oontract" 
to  be  in  writing.  The  court  held  a 
memoranduni  of  a  guaranty  need  not 
state  eonnderation,  b«cauM  statute 
used  Uie  word  "premiBe"  in  that  oonr 
neotjon);  Ordeman  e.  lAwson,  49  Md. 
135  (guaranty);  Emerson  v.  Aultman, 
69  Md.  125,  14  AU.  671;  Nichols  p. 
AUen,  23  Minn.  642;  Siemera  o.  8ie- 
men,  65  Minn.  104,  07  N.  W.  802,  00 
Am.  St.  Rep.  430  (promise  in  considera- 
tion <rf  marriage).  (See  also  Alger  v. 
MinnesoU  L.  &  T.  Co.,  135  Minn. 
236,  169  N.  W.  565,  160  N.  W.  766, 
guaranty);  O'Bannon  v.  Chumasero, 
3  Mont.  419;  Drake  a.  Seaman,  97 
N.  Y.  230  (guanmty);  Cooley  v.  Lob- 
ddl,  82  Hun,  98,  31  N.  Y.  8.  202, 
163  N.  Y.  696,  600,  47  N.  E,  783; 
Union,  Nat.  Bank  v.  Leary,  77  N.  Y. 
App.  D.  332,  79  N.  Y.  S.  217  {guar- 
anty); Stephens  v.  Winn,  2  Nott  ft 
MoC.  L.  372  guaranty);  Parry  v. 
Sfrikte,  49  Wis.  384,  5  N.  W.  794,  35 
Am.  Rep.  7S2  (guaranty  iodorsed  on 
note);  Commercial  Nat.  Bank  v. 
SmiUi,  107  Wis.  574,  83  N.  W.  766 
(guaranty  indorsed  on  prwnisaory 
note);  Klee  v.  Stephenson,  130  Wis. 
CD5,  110  N.  W.  479;  Palsgrave  v.  Mur- 
phy,  14  U.  Can.  C.  P.  153. 

"•  Virfett  V.  Patton,  5  Cramch,  142,  3 
L.  Ed.  61  (indorsement  of  note,  court 
rdiee  mi  the  statute;  also  on  the  fact ' 
that  note  stated  it  was  "for  value  re- 


ceived); Dunlap 
231,  37  C.  C.  A      : 
Ulinoia  statute);      i 
Ala.  129  (guaran 
Westmordand  v. 
467    (guaranty); 
Conn.  81  (guarai 
McCmmick  v.  B     I 
688,  78  Atl.  335 
882  (guaranty);  J    i 
Fla.  281  (guarani 
Ga.  52;  Patmor 
607  (guaranty);  '. 
Ql.    App.    63    (g 
Trout,  6  J.  J.  Mar 
Eiwing  V.  Stanley, 
69  S.  W.  724  (sal    < 
p.  Boardman,  29 
Williama  v.  Robini    i 
d  goods),  40  Am    I 
c.  Richardaon,  17  K   i 
123   (guaranty  oi 
DeCamp  e.  Soofiel  , 
N.  W.  962  (guaran  , 
12  MisB.  91  (guarai 
6  Mo.  303  (sale  of 
79  Mo.  227;  Rux  ; 
Neb.  689,  101  N.  T  . 
Goodnowt.  Bond, 
anty);  Brown  ii.  Fc  > 
47  Atl.  412  (guwai 
0.  Tinglof,  76  N.     I 
(sale  of  land)];  Aal  : 
Ired.    114   (guaran 
Masten,  88  N.  C.   : 
Reed  IT.  Evans,  17  0.1 
Shively  v.  Black,    I 
anty);  Hopkinson 
147    (guaranty);  8 
gian  (R.  I.),  107  Atl 
Fulton  II.  Robinson, 
p.  Winston,  33  Tex. 
S.  W.  227  (sale  of 
Gleed,  33  Vt.  406;  ( 
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States  the  matter  has  been  settled  by  statutes  some  of  which 
enact  that  condderation  must  be  stated.*^  Others  enact 
eith^  broadly  that  it  need  not  be  stated,  or  more  commonly, 
specifically  that  it  need  not  be  stated  in  case  of  a  guaranty." 
An  examination  of  the  matter  on  principle  will  help  to  a 
proper  concludon  as  to  the  meaning  and  the  merits  of  ihe 
conflicting  rules. 

§  671.  How  far  a  statement  of  the  consideration  should  on 
principle  be  included  in  the  memorandum. 

The  matter  may  be  considered  either  frcnn  the  standpoint 
of  the  technical  language  of  the  statute,  or  from  the  standpoint 
of  practical  desirability.  Doubtless  if  the  language  of  the 
statute  has  a  clear  meaning,  it  must  control  even  if  the  results 
reached  by  following  that  reasoning  are  unfortunate.  But 
if  the  words  of  the  statute  are  open  to  more  than  one  con- 
struction, that  possible  construction  which  effects  the  general 


Leigh,  8S,  100, 103;  Saunders  t>.  Bank  of 
M«okleiibuTg,  112  Va.  443,  71  S.  £. 
714,  Ann.  Cas.  1913  B.  982. 

"Undaay  s.  McRae,  116  A1&.  642, 
22  So.  868;  Eppich  v.  Clifford,  6  Col. 
4B3  (sale  of  land);  Sackett  p.  Palmer, 
25  Barb.  179  (guaranty);  Castle  o. 
Beardsley,  10  Hun,  343  (guaranty); 
(The  New  York  statute  was  repealed, 
but  the  same  raiilt  is  still  reached 
because  the  court  holds  this  to  be  in 
accordanoe  with  the  common  law. 
Union  Nat.  Bank  n.  Leary,  77  N.  Y. 
App.  D.  332,  79  N.  Y.  8.  217);  Bogard 
V.  Barhan,  56  Oreg.  269,  108  Fac.  214; 
Taggart  c.  Hunter,  78  Oreg,  139,  152 
Pac.  871,  Ann.  Cas.  1918  A.  128; 
Parks  P.  Elmore,  59  Wash.  584,  110 
Pac.  381  (sale  of  goods  under  Oregon 
statute).  Stimson's  Amnican  Statute 
'  Iaw,  Sec.  4142,  gives  Alabama,  Ne- 
vada, and  Oregon,  as  having  this  stat- 
utory requisite.  See  also  Twahy  Mer- 
cantile Co.  V.  Ryan  Drug  Co.,  94 
Wis.  319,  68  N.  W.  963  (guaranty). 

"  Rdd  V.  Diamond  Plate  Glass  Co., 
S5  Fed.  193,  29  C.  C.  A.  110  (Michigan; 


sale  of  goods);  Ullsperger  v.  M^er, 
217  111.  262,  264,  75  N.  £.  482,  2  L.  R. 
A.  (N.  S.)  221,  3  Ann.  Gas.  1032; 
Knapp  D.  Beach,  52  Ind.  App.  573, 
101  N.  E.  37  (sale  of  goods);  Camp  t. 
Moreman,  84  Ky.  635,  2  S.  W.  179 
(sale  of  land);  Campbell  k.  Preece,  133 
Ky.  572,  118  S.  W.  373  (sale  of  land); 
Haskell  p.  Tukeabury,  92  He.  551,  554, 
43  Atl.  500  (guaranty);  Hiarton  o. 
National  City  Bank,  132  Md.  389, 
104  AU.  281;  Hayes  b.  Jackson,  159 
Mass.  451,  34  N.  E.  683  (sale  of  land); 
Desmarais  o.  Taft,  210  MdSH.  560,  97 
N.  E.  96  (sale  <rf  land);  Ruaicka  >. 
Hotovy,  72  Neb.  689,  101  N.  W.  328 
(sale  of  land}.  Stimson's  American 
Statute  Iaw  gives  the  following  States 
as  having  statutory  provisicnB  that 
the  memorandum  need  not  mentirai 
the  oonsidefation:  Illinois,  Indiana, 
Kentucky,  Maine,  Manachusetts, 
Michigan,  New  Jersey,  Virginia. 
These  statutes  do  not  in  all  cases, 
however,  include  all  kinds  of  contract 
which  are  within  the  statute. 
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stated  merely  as  a  promise  to  pay  $5,000.  It  is  indeed  too 
clear  for  argumoit  tiiat  an  express  condition  which  qualifies 
a  promise  is  itself  part  of  the  promise.  Even  though  a  promise 
is  subject  to  no  express  condition,  the  promisor's  obUgatioa 
may  be  qualified  by  an  imphed  condition.  If  A  promises 
S5,000  in  consideration  of  B's  promise  to  convey  Blackacre, 
A  is  no  more  bound  to  pay  the  price  until  he  receives  the 
conveyance  than  if  he  had  qualified  his  promise  by  an  expiesa 
condition,"  It  is  therefore  fair  to  construe  a  provision  that 
a  promise  shall  not  be  enforceable  without  a  written  memo- 
randum as  requiring  the  memorandimi  to  contain  a  statement 
of  all  conditions,  implied  as  well  as  express,  qualifying  the 
promise.  The  result  of  such  a  rule  will  be  that  generally 
executory  performance  due  from  the  plaintiff  as  well  as  that 
due  from  the  defendant  must  be  stated  in  the  memorandum; 
not  as  consideration,  however,  but  as  condition.  The  distinc- 
tion is  illustrated  in  a  leading  case.**  The  memorandum  there 
was — "We  agree  to  pve  E  19  d.  per  lb.  for  30  bales  of  Smyrna 
cotton  customary  allowance,  cash  3%,  as  soon  as  our  survey 
is  complete."  This  was  ^gned  by  the  defendant.  It  will  be 
observed  that  this  memorandum  does  not  state  any  counter 
promise  to  sell.  It  doss,  however,  state  the  proposed  price  or 
consideration  for  the  defendant's  performance.  If  the  state- 
ment of  the  consideration  for  the  defendant's  promise  is 
essential,  the  memorandum  is  inadequate.  Nor  can  it  be 
inferred  from  the  memorandum  what  the  consideration  was, 
or,  indeed,  that  there  was  any  consideration  for  the  promise. 
It  is  equally  possible  to  suppose  that  the  paper  was  evidence 
of  an  option  for  which  E  bad  given  cash  consideration,  or  that 
E  had  made  a  counter  promise  to  sell,  or  that  the  paper  was 
an  offer  without  present  consideration.  The  full  terms  of  the 
bargain,  therefore,  were  not  stated;  but  the  defendant's 
promise  is  stated  in  full  with  the  condition  which  qualifies 
it  of  payment  of  a  certain  price.  Not  only  is  executed  con- 
sideration no  part  of  a  "promise,"  but  it  seems  that  such 
consideration  is  not  part  of  a  "contract"  or  "agreement." 
When  an  offer  for  a  imilateral  contract  is  made,  the  offer  is 
conditional  on  performance  of  the  act  requested  as  consider- 
"  See  infra,  i83S,  "  Egerton  r.  Mathews,  6  East,  307. 


ation,  but  when  that  act  has  been  performed  the  contract 
and  tiie  promise  of  the  obligor  are  absolute  and  a  memo- 
randum may  express  the  whole  contract,  though  it  makes  no 
mention  of  the  consideration.  The  same  principle  may  be 
appUcable  in  a  bilateral  contract  after  performance  on  one 
side;  for  a  transaction  which  was  originally  bilateral  may  be- 
come a  unilateral  contract  by  the  acceptance  of  full  per- 
formance by  one  side.^'  Accordingly,  here  too,  a  memorandum 
of  the  promise  which  stated  it  in  absolute  terms  would  be  an 
accurate  statement  of  the  promise  in  the  second  or  unilateral 
contract,  though  it  would  not  be  an  accurate  statement  of  the 
promise  in  the  first  or  bilateral  contract.  The  memorandiun, 
it  is  true,  is  made  before  the  unilateral  contract  arises,  but  it 
is  no  valid  objection  to  a  memorandum  that  it  was  made 
before  the  contract.*'  The  result  therefore  is  that  it  is  a 
reasonable  construction  of  the  language  of  the  statute  to 
conclude  that  the  executory  performance  which  will  be  due 
from  each  party  must  be  stated  in  the  memorandum,  but  that 
so  much  of  the  bai^ain  as  has  been  fully  executed  need  not  be 
stated.  This  result  is  supported  by  the  weight  of  authority 
in  the  United  States,  as  shown  by  the  decisions  cited  in  the 
preceding  section.  It  seems  too,  that  this  result  is  practically 
the  most  desirable.  Where  performance  on  one  side  has  been 
rendered  there  is  a  double  reason,  aside  from  the  technical 
words  of  the  statute,  why  no  statement  of  the  performance 
should  be  necessary  in  the  memorandum.  In  the  first  place, 
something  has  been  done;  not  merely  said.  The  transaction 
does  not  rest  wholly  in  parol.*^    In  the  second  placej  the  in- 

*'8e»aupra,  a  i9, 106.  only  to  identify  the  parties  and  the 
4*  Tiuia  a  written  offer  ie  generally  land,  but  also  the  price,  without  a  re- 
held  a  Bu£Gcient  memoranduni.  See  sort  to  parol  evidence;  and  that  while 
infra,  i  579.  it  may  be  presumed  that  the  deed  states 
**  In  Andersen  d.  Young,  74  N.  H.  a  consideration  and  acknowledges  ita 
42S,  69  Atl.  122,  a  deed  which  waa  in-  receipt,  auch  a  statement  is  not  a  atAte- 
^ectual  to  pass  title  was  used  as  a  ment  of  the  agreed  price  and  aa  such 
memorandum  though  the  conaidera-  conclusive  upon  the  parties.  An  ob- 
tion  for  the  transfer  did  not  appear  in  jection  amilar  to  this  was  interposed 
the  deed.  The  court  said  (at  p.  431):  in  the  case  of  Fugate  o.  Hansford,  3 
"The  defendant  further  contends  that  Littell,  262,  where  the  memorandum 
the  memoranduni  required  by  the  stat-  did  not  state  the  price,  but  contained 
ut«  of  frauds  must  be  sufficient  not  a  statement  acknowledging  that  the 
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justice  of  the  dtuation  created  is  serious  if  a  party  who  has 
fiiUy  perfonned  cannot  recover.  This  injustice  is  so  obvious 
that  in  the  seventeenth  section,  the  statute  eq>res8ly  provides 
that  either  part  payment  of  the  price,  or  part  delivery  of  the 
goods,  satisfies  the  statute;  while  under  the  founh  section  of 
the  statute,  equity  has  elaborated  a  doctrine  for  the  enforce- 
ment of  oral  contracts  for  the  sale  of  land  where  there  has  been 
part  performance;*  and  in  contracts  not  to  be  perfonned 
within  a  year,  many  courts  have  held  the  statute  inapplicable 
where  there  has  berai  fxill  performance  on  one  side.*' 

In  such  cases  as  are  not  covered  by  these  doctrines,  where 
there  has  been  part  performance  and  tiie  contract  is  unenforce- 
able because  of  the  Statute  of  Frauds,  recovray  is  generaUy 
fUlowed  on  the  theory  of  quasi-contract.*  None  of  these 
principles,  however,  help  one  who  has  advanced  money  or 
goods  on  the  faith  of  a  guaranty.  His  performance  is  not 
sufficient  to  make  the  contract  enforceable,  nor  can  he  get 
quasi-contractual  reUef  against  the  guarantor,  since  the  latter 
has  derived  no  benefit  from  the  advance,  thou^  he  himself 
has  incurred  a  detriment  at  the  guarantor's  request.  It  is 
for  this  reason  tiiat  a  rule  requiring  a  statonent  of  raiecuted 
Tendorlutd'receiTedvftlueinfull.'snd  think  that  the  statute  coastituteB  a 
the  court  in  answer  to  the  objeetitm  good  defcBce."  To  Uw  same  «ff«ct 
said:  'Where  the  contract  ia  executory  see:  Sayward  v.  Gaidno',  5  Wash.  247, 
on  both  aidefl,  it  is  doubtlen  neceesary  255,  31  Pac  761,  2  Reed  St.  Frauds,  s. 
that  the  land  sold  and  the  price  should  593,  20  Cyc.  269,  note  62. 
be  both  evidenoed  by  some  memonui-  In  Carpenter  v.  Tingluf,  76  N.  H. 

dura  in  writing  and  signed  by  the  party  4S4,  S4  Atl.  51,  the  oourt  in  denying 
to  be  chafed,  aa  t;he  statute  requires;  validity  ae  a  OBMorandum  to  a  recrapt 
but  where  the  contract  is  executed  on  stating  that  $60  had  been  reodved  as 
the  part  lA  the  purchaser,  by  the  pay-  part  paymoit  for  a  oertain  estate,  said 
meat  of  the  price,  and  that  fact  is      that  a  statement  of  the  ooDsderatitKi 


evinced  by  written  e 

case,  it  would  seem,  according  to  the  cept  when  the  considerstitw  has  been 

reason  of  the  thing,  sufficient,  without  paid,  and  the  writing  oontains  an  ao- 

stating  the  precise  inice.    There  is  in  knowledgroent  that  payment  has  been 

such  a  case  nothing  to  be  ascertained  made  in  tuU."    It  wouM  sean  Uiat  if 

by  parol  proof,  for  the  purpose  of  en-  paymokt  has  in  fact  been  made  in  full, 

forcing  such  a  contract;  and,  of  course,  the  memorandum  should  be  sufficient 

the  danger  of  frauds  and  perjuries  in  though  it  does  not  so  state. 

setting  up  parol  agreements,  to  gusid  *  See  tupra,  {  494. 

against  which  was  the  object  of  the  "  See  supra,  {  504. 

statute,  is  not  in  such  a  case  to  be  ^>-  **  See  tapra,  ({  534-537;  Woodwaid, 

[K«bended.      We    cannot,    therefore,  Quam-Contracts,  H  93-lOB. 
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accurately  since  the  statemoit  will  be  mere  Buiplusage.  This 
has  indeed  been  bo  held.**  If  the  misstatement  of  the  con- 
sideration involves  a  misstatement  of  the  defendant's  obligsr 
tion,  as  it  is  likely  to,  if  the  consideration  is  executoiy,  the 
result  is  an  unfortunate  one,  since  the  defendant  is  held  upon 
promise  which  does  not  correctly  state  his  legal  duty,  and  the 
whole  object  of  the  statute  seems  in  great  measure  frus- 
trated.'* Yet  even  where  conmderation  is  said  to  be  necessary, 
a  statement  of  a  fictitious  and  formal  consideration  has  been 
held  sufficient.**  Such  decisions  in  effect  hold  that  though  a 
statement  of  consideration  is  necessary,  the  statemoit  need 
not  be  an  accurate  one. 

S  S78.  What  Is  a  sufficient  statement  of  the  considraatiim. 

No  sooner  had  it  been  decided  in  England  that  a  statement 
of  consideration  in  the  memorandum  was  essential,  than  the 
courts  were  called  upon  to  decide  what  was  a  sufficient  state- 
ment; and  it  was  held  there  and  has  been  held  in  tiw  United 
States  that  an  express  statement  is  unnecessary  if  by  a  neces- 
sary or  even  probable  inference  of  fact  the  monorandum 
indicates  the  consideration.  Thus  a  written  offer  stating  the 
consideration  which  is  to  be  given  is  a  sufficient  memoran- 
diim.**  A  writing  which  warrants  the  inference  that  the  con- 
sideration for  the  d^endant's  promise  was  a  mutual  promise 
by  the  plaintiff,  sufficiently  expresses  consideration  though  the 

"  H&ym  «.  JadDCRi,  ISQ  Maas.  451,  So.  86;  H&rgravcB  n.  Cook,  15  G&.  321; 

34  N.  E.  683.    Bee  also  Cwnpbdl  v.  Euttou  v.  Padgett,  26  Md.  228;  Cfaurcfa 

Preece,  133Ky.  572,  1188.  W.  373.  p.  Brown,  21  N.  Y.  315;  Oty  Bank*. 

"See  diBBenting  ofniiiot),  Hajta  p.  PbdpB,86N.  Y.4S4;BBlfoDr>.  Kni^t, 

Jackson,  159  Maie.  451,  34  N.  E.  683.  86  Oreg.  165,  167  Pao,  484;  Young  c. 

Also  compare  the  api^cation  of  the  Brown,  63  Wis.  333,  10  N.  W.  3H; 

piut)l  evidenoe  rule  to  statements  of  Coxe  «.  Milbrath,  110  Wia.  499,  86 

conmderatioii  in  oontroctB  ia  writing  N.  W.  174;  Muuni  County  Nat.  Bank 

which  are  not  within  the  statute.    See  d.  Goldberg,  133  Wis.  176,  113  N.  W. 

lupra,  i  115.  301;  Nash  v.  Hartland,  2  Ir.  L.  190. 

•■  See  the  following  section.  See  also  infra,  I  679.    In  Quaker  Okta 

"SUdt    V.   Ua,  9  East,  348   ("I  Co.  t>.  North,  102  N.  Y.  Miso.  108,  168 

guuantee  the  paymrat  of  any  goods  N.  Y.  S.  115,  a  request  to  forbear  was 

which    J.    S.    delivwB    to    J.    N.").  bdd  suffidently  imfdied  in  a  writtoi 

Choate  e.  Hoogstraat,  106  Fed.  713,  46  prmntBe  of  guaranty,  tbouB])  not  ax- 

C.  C.  A.  174  (under  Wiaoonsin  eUtute) ;  pressed. 
McDonald  c.  Wood,  118  Ala.  589,  24 
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no  debt  had  been  incurred  to  the  promisee."  The  principle 
which  is  thus  applied  is  not  different  from  t^t  universal^ 
applicable  in  the  construction  of  written  documents.** 

A  desire  to  account  satisfactorily  for  the  enforcement  of 
promises  on  negotiable  paper  to  answer  for  the  debt  of  anotho' 
seems  responsible  for  a  line  of  decisions  holding  that  the  words 
"for  value  received"  are  a  suflScient  statement  of  eonsideratitm 
in  a  memorandum  of  guaranty  in  jurisdictions  where  a  state- 
ment of  the  consideration  is  required.  So  far  as  concerns  the 
recognized  n^otiable  secondary  obligations  on  n^otiable 
instruments  these  decisions  themselves  would  not  be  trouble- 
some, for  such  obligations  by  the  custom  of  merchants  are 
withdrawn  from  the  operation  of  the  Statute  of  Frauds.** 
But  the  statement  in  such  cases  of  the  sufficiency  of  the  words 
"for  value  received"  has  been  uphdd  by  decisions  not  only 
relating  to  guaranties  written  on  negotiable  paper,**  though 
such  a  guaranty  is  not  negotiable,  but  even  guaranties  on  a 
separate  paper  or  of  a  non-n^otiable  debt  have  been  sustained 
in  the  same  way.**  Such  decisions  are  of  course  absurd.  If  a 
statement  of  the  consideration  is  necessary  at  all  it  is  necessary 
in  order  to  indicate  the  exact  terms  of  the  agreement, — to 
furnish  written  evidence  of  those  terms  in  order  to  establish 

••  HaiEh  c  Brooki,  10  A.  A  E,  300.  (A1&.  App.),   73  So.  288;  BrocAs  ». 

**  For  illuatratioiui  of  the  admiaeioD  Horgan,  1  Hur.  (Dd.)  123;  Bmason 

of  pard  evidenoe  to  indicate  whethw  v.  Aultman,  09  Hd.  125,  14  Atl.  671; 

words  in  a  memonndvim  related  to  t,  OBborne  v.  Baker,  34  Minn.  307,  25 

future    OT    pMt    t«n»ctioiw    aee—  N.  W.  606,  67  Am.  Rep.  65;  Connecti- 

ButcbH  B.  Steu&rt,  II  M.  A  W.  857;  cut  Mut.  L.  Ina.  Co.  v.  Qerdand  Ac. 

Goldshede    e.    Swan,    I    Exck.    154;  R.  Co.,  41  Barb.  9;  Miller  u.  Cook,  23 

Lysaght  tr.  Walka,  5  Bligh  (N.  S.),  1,  N.  Y.  495;  Day  v.  Eimon,  4  Wis.  190. 

27;  Bainbridge  t>.  Wade,  16  Q.  B.  89;  See  alao  Jansen  d.  Kueniie,  145  Wis. 

lyWolf  V.  Rabaud,  1  Pet.  476,  7  L.  473,  130  N.  W.  450,  Ann.  Cm.  1912  A. 

Ed.  227;  Walrath  o.  Thompeon,  4  Hill,  1241. 

200.     In  Union  Nat.  Bank  e.  Leary,  •>  Mowere  v.  St«iuer,  108  Ala.  440, 

77  N.  Y.  App.  Div.  332,  79  N.  Y.  S.  19  So.  321    (amigninent  <d  stodc  » 

217,  pared  evidence  was  admitted  and  aecurity);  Smith  t.  Nortimip,  80  Hun, 

held  to  show  that  a  meroorandum  trf  65,  29  N.  Y.  S.  851  (a  guaranty  <^  a 

guaranty  stating  no  connderation,  was  mortgage  debt  on  a  s^iarate  p^)^); 

in  fact  given  for  forbearance.  Dahlman  v.  Hammd,  45  Wis.  466  (a 

"  See  lupro,  J  458.  guaranty  of  aeveral  promissory  notes 

"  Moses  V.  Lawrence  County  Bank,  on  a  separate  paper);  Chenej  *.  Cook, 

149  V.  S.  298,  37  L.  Ed.  743;  Dill-  7  Wis.  413,  423  (oontraet  for  sale  of 

worth  V.  Holmee  Furniture  &c.  Co.  land). 
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the  plaintiff's  case,  and  such  general  wmtls  :     I 
tion  are  of  as  little  use  for  this  purpose  as  w<     \ 
ality  would  be  if  contained  in  the  promise, 
that  "for  value  received  the  undersigned  pi 
value,"  would  certainly  not  be  acceptable.**     i 
general  statement  that  consideration  baa  be 
held  sufficient,  but  an  erroneous  statemen    i 
consideration  has  also  been  held  enough  to  i 
ment  that  the  consideration  must  be  statet     ' 
sions  seem  to  rest  in  part  at  least  on  the  idei 
of  a  written  instrumait  is  estopped  to  show  th    I 
tion  in  contradiction  of  one  recited  in  the  in    : 
view  has  been  previously  criticized.*    Thai    ; 
should  be  resorted  to  in  order  to  escape  from  a 
consideration  must  be  stated  in  the  memon    i 
tends  at  least  to  show  that  any  requirement  i   i 
tion  is  executed,  that  it  should  be  stated  in  th    : 
is  undesirable.    In  spite  of  these  cases,  it  i 
suppose  that  any  general  rule  can  be  accept 
sertion  in  a  memorandum  of  any  fictitious  or 
sideration  will  satisfy  a  local  requirement  tht 
must  be  stated.    Certainly  if  the  consideratior  ! 
eseeutoiy,  it  must  be  accurately  stated." 

§  671.  Ctmtents  of  memorandum — Price. 

It  might  seem  that  price  was  the  equivalent  o 

**  Id  Oabonw  n.  Baker,  34  Miim.  307,  a  compliance  with 
308,  25  N.  W.  606,  S7  Am.  Rep.  5S, 
Mitchell,  J.,  Boid:  "If  this  was  a  new 
queetioa,  we  have  not  muoh  doubt  but 
that  we  would  hold  with  the  rtmpaa-- 
dent  that  the  words '  for  value  leceiTed,' 
which  acknowledge  the  receipt  of 
consideration,  do  not  express  tlu  con- 
sideration. But  we  think  that,  under 
the  authorities,  the  question  is  fote- 
doeed,  and  is  really  no  longer  an  open 
one.  So  far  as  the  question  has  ever 
been  passed  upon  by  the  courts  o!  this 
country,  it  has  been  invariably  held, 
BO  far  as  we  can  aaoertain,  that  tlie 
words  'for  value  received'  sufficiently 
express  the  conaiderotion  to  amount  to 


of  the  statute." 

more,  4  Wis.  190,  I 

"  lawrence  v.  M 

426,  11  L.  Ed.  32( 

2  Cal.  460;  BoUin, 

Ala.  558;  Childa  v. 

14. 

"See supra,  J  IIS 

"  In  Raikes  v.  To 


because  the  act  ud  e 
was  proved  by  par 
different  from  that 
been  inferred  from 
itself. 
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and  that  vrtiat  has  beoi  said  in  r^;ard  to  the  necesedty  of 
stating  the  conmderation  states  sufficiently  the  requisite  in 
regard  to  price.  This  is  not  wholly  true,  however.  The  price 
is  a  word  ordinarily  used  with  referenoe  only  to  sales  of  laud 
or  personal  property;  but  the  wages  or  salary  paid  undo'  a 
contract  of  emplc^onent  are  in  effect  a  price,  and  in  a  broad 
sense  the  term  may  be  used  for  any  exchange  given  or  agreed 
to  be  given  on  one  side  for  the  performance  on  the  other.  But 
consideration  is  not  primarily  the  price  for  performance,  but 
the  price  of  the  promise.  The  consideration  of  most  unilat- 
eral contracts  is  indeed  not  only  pay  for  the  promise,  but  is 
the  contemplated  exchange  for  the  performance  of  the  promise.* 
In  bilatcaal  contracts,  however,  the  consideration  on  each 
side  is  always  a  promise  while  the  price  for  perfonnance  on 
one  aide  is  not  the  promise  on  the  other  side,  but  its  perform- 
ance. Generally  the  obligation  on  one  side  will  be  expressly 
or  impliedly  conditional  on  performance  of  the  other  side  of 
the  contract.  Accordingly  it  will  generally  be  impossible  to 
state  accurately  the  obli^tiou  of  one  party  to  the  contract 
without  stating  the  pricQ  to  be  paid  on  the  other  side.  How 
far  a  requirement  that  the  promise  with  all  its  qualifications 
express  or  implied  must  be  stated  may  be  inconsistent  with  a 
rule  which  denies  that  consideration  need  be  stated  in  the 
memorandum  has  already  been  discussed.  The  only  satis- 
factory solution  if  consideration  need  not  be  stated,  seems  to 
be  that  if  the  price  has  been  paid  it  need  not  be  stated  in  the 
memorandimi;  but  that  otherwise  the  requirement  of  an  exact 
statemoit  of  the  defendant's  obligation  will  require  a  state- 
ment of  the  price  or  exchange  for  the  defendant's  performance. 
In  contracts  for  the  sale  of  goods,  as  payment  of  the  price,  or 
any  part  of  it,  is  an  alternative  method  of  satisfying  the  statute 
there  is  no  necessity  in  any  jurisdiction  for  stating  a  price  which 
has  already  been  paid  under  such  a  contract.    If,  however,  a 

"  This  is  true  if  the  prtKnue  in  the  exchange  for  the  hone,  but  if  B  paid 

umlat«ral  coDtract  is   unconditional.  $100  for  a  proniiae  to  insure  his  houm, 

When  B  pvea  8  SlOO  as  conaideratioo  or  to  guarantee  dsims  due  him,  or  for 

for  S's  (Humise  to  sell  a  hone,  the  $100  an  option  on  property,  the  money, 

is  not  only  oonsideration  for  the  prom-  thou^  oonaideration  for  the  promise, 

ise  but  it  is  the  price  which  the  parties  would  not  be  the  i»ice  or  exchange 

have  agreed  upon  as  the  equivalent  or  for  tiie  performanoe  of  the  promise. 
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contract  to  sell  is  executory  on  both  sides  it 
quired  that  the  price  be  stated.**  If  the  agreei 
not  include  a  fixed  price,  none  need  be  mention< 
randum;  the  law  will  imply  an  obligation  to  p 
price  and  the  memorandum  need  be  no  more  d 
contract  itself  was.  The  law  will  make  the  si 
in  regard  to  the  memorandum  that  it  does  ii 
promise.'" 

Most  of  the  decidons  make  no  intimation  • 
conflict  between  the  rule  requiring  statement  ol 
the  rule  existing  in  some  jurisdictions  that  con 
not  be  stated." 


oote,  6  B.  ft  c. 
683;  Acebal  v.  Levy,  10  Bing.  376; 
Goodman  v.  Griffiths,  1  Hurl.  A  N.  674; 
Reid  E.  Diunond  Pl&te  Glttaa  Co.,  86 
Fed.  193,  29  C.  C.  A.  110;  Tuma-  p. 
Lorillord  Co.,  100  Ga.  645,  28  S.  E. 
383,  62  Am.  St.  Rep.  345;  W&termaD  e. 
Mei^  4  Ciish.  497;  ABbcroft  r.  Buttea^ 
worth,  136  MasB.  511;  Jaxaea  v.  Muir, 
33  Mich.  223;  Hanson  c.  M&Mh,  40 
Minn.  1,  40  N.  W.  841;  Stone  o.  Brown- 
ing, 68  N.  Y.  598,  604;  HaU  v.  Misen- 
hdmer,  137  N.  C.  183,  49  S.  E.  104, 
107Am.St.Rep.474;Idee.StAnton,  16 
Vt.  685,  40  Am.  Dec.  698;  Scott  d.  Md- 
ady,  27  Ont.  App.  193.  But  see  Glas- 
gow Milling  Co.  v.  Buisher,  122  Mo. 
App.  14,  99  a  W.  950.  Bee  also  Tog- 
gart  t>.  Hunter,  78  Or^.  139,  152  Pac. 
871,  Ann.  Cas.  1918  A.  128. 

"Hoadly  n.  M'lAine,  10  Bing.  4S2; 
Valpy  0.  Gibson,  4  C.  B.  837;  O'Neil 
p.  Grain,  67  Mo.  250;  Mosee  I^iid  Co. 
B.  Stack-Cibba  Lumber  Co.,  56  Wash. 
629,  106  Ru:.  207. 

"8ee,  however,  Hf^es  b.  Jaokaon, 
1&9MBS8.  451,  34N.  E.  683.  This  was 
an  actioD  upon  a  contract  ftr  the  sale 
of  land,  tiie  only  memorandum  of  ths 
sale  at^ed  the  rale  to  be  "for  the  mm 
of  $14,140,  flubject  to  a  mortgage  of 
19,000."  It  was  agreed  by  both  parties 
at  the  trial  that  the  assumption  of  the 
)  was  part  of  the   considers' 


don  and  wmt  io  a 
S14,140.  A  majori 
the  oonteact  enfon 
Pub.  3te.  c.  78,  (2 
mcait  of  the  oonaide 
made  an  emneoua  i 
tant.  Holmes,  J.,  d( 
of  the  majority,  said 
be  said  that,  in  a  bil 
the  present,  the  coni 
ment  of  the  price  if 
promise,  and,  therd: 
ise  cannot  be  set  foi' 
consideratiiHi  is  stai 
gusge  of  the  sectti: 
should  be  read  Bt 
meant.  The  only  ef  I 
ise  set  forth  as  abei 
ject  to  an  implied  co 
ance  on  the  other 
an  implied  conditio: 
be  construed  into 
knowledge  of  the  li' 
its  possible  Bxistenci 
it  has  been  held  uii 
the  consideration,  e 
no  provision  like  our 
the  consideration 
Thomburg  f.  MbsU 
Miller  c.  Irvine,  1 
Ellis  t>.  Bray,  79  K 
Patton,  S  Cranch, 
Camp  B.  Moretnan,  { 
179.    In  Howe  t>.  W. 
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In  contracts  within  the  statute  othra*  tiLan  those  for  the 
sale  of  goods,  the  rule  concerning  the  statement  of  conaiderar 
tioa,  whatever  that  may  locally  be,  must  be  applicable  to 


TluHiiaB,  J.,  plainly  indi<!%tfld  tlio  opin- 
ioD  that  BectioQ  2  of  the  statute  ^>- 
plim  in  all  casn,  poiating  out  th&t  thu 
does  not  mean  that  when  the  paitieB 
are  reveraed  the  onl  agre«nent  will 


Field,  C.  J.,  with  whom  Knowlton,  J., 
ooocurred,  wrote  an  Mbonto  dis- 
eentiog  o[Mnion,  wying  in  part:  "I 
do  not  know  whether  the  majority  ot 
the  court  intend  to  make  a  disdnotion 
between  contracts  of  sale  deecnbed 
in  the  firat  section  of  Pub.  Sts.  o.  78 
[land],  and  oontncta  <^  sale  described  in 
the  fifth  section  Igood^  wares,  and  mer- 
chandise]. .  .  .  When  the  whole  con- 
tract or  promise  of  the  drfendant  is  U> 
do  a  certain  thing,  and  this  is  an  ab- 
solute promise,  resting  upon  a  consid- 
eration which  has  been  executed,  there 
is  some  reason  in  saying  that  the  mon- 
orandum  signed  by  the  defmidant  need 
not  contain  the  oonsidentioa  at  induce- 
ment of  the  contract  or  |Mt>miae.  But 
in  a  contract  eitecutory  on  both  sides, 
where  the  promises  are  mutual,  and 
each  is  the  cmisiderati<»)  of  the  other, 
the  promises  are  conditional,  and  one 
party  agrees  to  perform  his  part  of  the 
contract  only  on  condition  that  the 
other  wiH  perform  his  part,  and  it 
cannot  be  known  what  the  promise  of 
the  one  is  without  knowing  the  eqiress 
or  implied  promise  of  the  otiat.  A 
.  promise  to  convoy  land  because  the 
promisor  has  actually  received  S1,000 
is  not  the  same  as  a  promise  to  convey 
bod  if  the  promisee  will  pay  $1,000  on 
leodving  the  conveyance,  and  a  prom- 
ise to  convey  land  for  S1,000  to  be  paid 
on  delivery  of  the  deed  ib  not  the  same 
as  a  promise  to  convey  land  for  S10,000 
to  be  paid  on  the  ddivery  of  the  deed. 
Tike  conditions  on  which  the  vendor 
agrees  to  convey  are  often  many  and 
oompUcated,  and  involve  the  assump- 


tion of  mortgages  and  the  pof  orm- 
ance  d  other  acts.  If  a  mere  acknowl- 
edgment in  writing  by  the  vendor 
that  he  has  agreed  to  convey  specific 
land  to  t^  vendee  on  termB  which  are 
not  expressed  is  sufficient  to  satisfy  the 
Statute  of  Frauds,  then  it  is  opoi  to 
the  veodee  to  prove  by  oral  testinuMiy 
the  price  to  be  paid,  and  all  the  otbo- 
tenns  of  the  contract  to  be  performed 
by  him,  and  the  statute  will  no  longer 
prevent  frauds  and  perjuries.  If  it  is 
a  condition  of  the  promise  of  the  veD- 
dor  that  it  is  not  to  be  pttformed  ua- 
lees  at  the  time  of  the  performance  the 
vendee  pays  money  and  gives  or  ss- 
sumes  mort^iges,  the  oondition  quali- 
fies the  promise  and  is  a  part  ot  it,  and 
the  writing  should  contain  all  that  is 
enential  to  show  what  the  pr^Hnise  or 
contract  on  the  part  of  the  vendor  in 
fact  was.  The  decision  of  the  court 
seems  to  me  in  part  great  to  nullify 
the  sUtute."  The  rule  which  the  ma- 
jority of  the  courts  here  enforce  has 
been  applied  in  contracts  for  the  sale 
of  land  in  Nebraska  and  Texas.  Rus- 
i(^  V.  Hotovy,  72  Neb.  589,  101 
N.  W.  328;  Dyer  v.  Winston,  33  Tex. 
Civ.  App.  412,  77  8.  W.  227,  on  the 
ground  that  a  memorandum  need  not 
contain  all  the  terms  (^  the  bargain 
between  the  parties.  See  aipra,  {  575, 
n.  ad  fin.  But  in  New  York  after  the 
repeal  of  a  statutory  requirement  that 
the  coDsideratioQ  must  be  eiqtfessed 
in  the  memorandum,  the  court  said, 
in  dealing  with  a  bilateral  contract  to 
raiploy  and  to  serve:  "The  agreement 
of  the  defendants  in  this  case  was  not 
merely  to  pay  so  much  money  to 
plaintiff.  It  was  to  pay  him  that  money 
for  his  services  as  salesman  to  be  theae- 
after  rendered.  For  what  the  paymott 
was  to  be  made  constituted  a  material 
and  essential  dement  of  the  agreemoit 
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unilateral  contracts  where  the  price  is  the  ex 
performance  of  the  promise.  In  bilateral  coutr 
ble  to  hold,  and  would  doubtless  generally  be  ] 
though  a  statement  of  the  plaintiff's  promise  is 
a  statement  of  the  performance  which  the  plain 
in  exchange  for  the  defendant's  performance  n 
since  the  giving  of  the  plaintiff's  performanc 
defendant's  obligation. 


§  S7S.  Contents  of  menuu'andtun — Other  ten 
tract 

The  property  to  which  a  sale,  or  contract  i 
must  be  described  in  the  memorandum.^*  So 
contract  appearing  in  the  memorandum  seems 
upon  its  face,  if,  in  fact,  there  were  additio 
monorandum    is    insufficient."     Thus,    if    th 


on  the  part  of  the  defeudante;  an  im- 
pmttiDt  ooodition  of  the  oontiaot  on 
theii  eide.  Their  agreement  was  not 
absolute  to  pay  the  money.  It  was  con- 
ditioned upon  the  rendition  of  the  etip- 
ulated  services.  Any  memorandum 
which  omits  the  condition  falsifies  the 
agreonent  they  actually  made  and  rep- 
leeents  them  as  agreeing  to  pay  the 
money  absolutely  when  they  did  not 
•0  contract.  It  is  no  answer  that  the 
omitted  condition,  coupled  with  the 
othw  party's  promise  of  petformanoe, 
o(»iBtituted  a  consideration  for  his 
own  ^reement,  and  so  need  not  be 
wqireeeed."  Drake  o.  Seaman,  97  N.  Y. 
230,  236.  In  New  York  it  is  to  be  ob- 
served that  at  least  no  statute  pro- 
viding tiiat  the  consideration  need  not 
be  eacpneoBd  embarrassed  the  oourt. 
Id  Michigan,  however,  though  con- 
struing the  statute  of  that  State  as 
enacting  that  the  consideration  in  a 
contract  for  the  sale  of  goods  need  not 
be  exprened,  the  Circuit  Court  of 
Appeals,  nevertheless,  held  that  the 
{wice,  if  agreed  upon  by  the  parties, 
must  be  stated.  Reid  t.  Diamond 
Hate   Glass    Co.,    86   Fed.    193,    29 


C.  C.  A.  110.  See 
brook,  191  Mass.  5 
where  the  court  b 
orandum  signed  1 
whioh  misstated  tl 
good,  because  the  t 
authorized  to  sign  au  i 

"Peoria  Grape  £■ 
cock,  67  Fed.  8( 
Meigi,  4  Cush,  4 
Patton  4c.  Co.,  10 
S.  £.  10S8;  May  v. 
127;  New  England  ' 
ard  Wonted  Co.,  I 
N.  E.  112,  62  Am.  J 
V.  Graham,  193  Mic 
616  (contract  for 
missions);  Leeeley  t 
Co.,  162  Mo.  App.  1 
Uewellyn  o.  Sunnyt 
Pa.  517,  89  Atl.  57. 
cited  in  the  followini 

"Thomas  J.  & 
Harris,  209  Fed.  21 
217  (land);  Stewart 
641,  45  S.  E.  398. 
the  latter  case  refer 
round  bales  of  cO' 
said:  "If  nothing  i 
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ranty/*  or  a  condition  of  aj^roval  by  tlie  buyer,^'  or  a  team  of 
credit.or  security,"  or  if  the  place  or  time  of  delivery  is  agreed 
upon,  these  must  be  included  in  the  memorandum.'"  But  if  no 
time  is  agreed  upon  the  law  will  imply  a  reasonable  time  and 
the  memorandum  need  contain  no  reference  to  time; "  and  dmi- 


might  be  that  evidence  oould  have  been 
introduoed  to  show  what  was  the  stand- 
fttd  weight  and  trade  meeiuiig  of  square 
bale  and  roiii>d  bole.  Pol.  Code, 
|l(4);CivUCode,  S3fl76(2).  But  the 
petition  showa  that  the  portiei  them- 
selves agreed  that  the  balea  should  be 
of  a  pBitioular  weight.  It,  therefore, 
Mppem  that  there  was  a  parol  agree- 
ment, when  the  law  requiree  that  the 
contract  of  sale  shall  be  in  writing 
(Qvil  Code,  f  2693,  par.  7);  by  which 
it  of  coune  ineenB  the  entire  contract, 
with  all  stipulations  and  provisiotis 
which  have  been  aasent«d  to  by  the 
parties  at  the  time  of  the  sale."  See 
also  Hornby  v.  TruiU,  14  Ga.  App.  515, 
SI  8.  E.  693.  So  in  another  Georgia 
decision  the  writing  stated  a  contract 
for  the  sale  of  a  gfvta  number  of 
pounds  of  "ribs."  Tie  evidence 
showed  that  the  term  "ribs"  is  am- 
biguous, there  being  several  distinct 
kinds  of  "ribs"  known  to  the  trade, 
and  the  plaintiff  understood  from  the 
parol  agreement  that  the  ribs  referred 
to  were  irf  a  particular  kind  and  <tf 
average  wei^t.  It  was  held  the 
writing  did  not  sufficiently  identify  its 
Eubjectrmatter,  nor  oontun  the  entire 
agreement.  Borum  o.  Swift  ft  Co.,  125 
Ga.  198,  53  S.  £.  608.  See  abo  Wag- 
nieie  r.  Bunnell,  20  R.  I.  580,  73  AU. 
300,  and  the  easea  in  the  following 

"  Fisher  v.  Andrews,  04  Md.  46,  50 
Atl.  407. 
"  Boardmim  t 


"Leeter  v.  Heidt,  86  Ga.  226,  12 
S.  E.  214,  10  L.  R.  A.  108  (land); 
Norris  v.  Blair,  30  Ind.  90,  10  Am. 
Rep.    135;    Fisher    v.    Andrews,    94 


Md.  46,  50  Atl.  407;  Morton  «.  Dean, 
13  Met.  385  (land);  Ebert  e.  Culleo, 
165  Mich.  75,  130  N.  W.  185,  33  L.  R. 
A.  (N.  S.)  84  (land);  Niehob  r  Bur- 
Cham,  177  Mich.  601,  143  N.  W.  647; 
Davis  t.  Shields,  26  Wend.  341;  Soto 
t>.  Hickmsn,  20  Pt>.  St.  180  (land). 
The  tenna  "regular"  and  "net,"  at- 
tached to  the  prion  named  in  a  man- 
orandum,  may  be  given  a  nioanir^ 
by  parol  evidence.  Olson  p.  ^laipleee, 
53  Minn.  91,  55  N.  W.  12S. 

"  Fisher  c.  Andnnrs,  94  Md.  46^  50 
Atl.  407;  Kriete  v.  Myer,  61  Md. 
558;  Gault  v.  Stormont,  51  Ukii. 
638,  17  M.  W.  214  (Und);  Smith  «. 
Bbell,  82  Mo.  215,  52  Am.  Rep.  365; 
Lehenbeuter  Co.  >.  McCotd,  65  Mo. 
App.  507;  Kidder  v.  Flandefs,  72  N. 
H.  345,  61  Atl.  675;  Davis  tr.  Shidds, 
26  Wend.  341.  In  Willis  v.  EUis,  SB 
Min.  107,  53  So.  408,  the  court  ernme- 
oualy  hdd  a  mranoraiiduni  of  a  oao' 
tract  for  the  sale  of  goods  suffident, 
which  incorrectly  stated  the  plaee  of 
delivery,  saying:  "The  statute  <Hily 
requires  that  the  contract  for  the  sale 
be  evidenced  by  writing,  and  in  order 
to  make  a  perfect  contract  of  nie, 
within  the  meaning  of  the  statute,  no 
plaee  of  delivery  need  be  stated 
therdD,  since  in  the  absence  irf  ludi 
stipulation,  the  law  fixa  a  [^ace  of 
delivery.  Tlua  being  true,  the  ptaoe 
ct  delivery  is  Dot  an  eeemtial  feature 
of  a  contract  of  sale." 

"McCluig  P.  Crawford,  200  Fed. 
840,  126  C.  C.  A.  266;  Albion  Lumbo- 
Co.  0.  Lowell,  20  Cal.  A^i.  782,  130 
Pao.  86S,  864;  NickarMUi  ».  Bridgesi 
216  Mass.  416,  103  N.  E.  939;  Kidder 
V.  Flanders,  73  N.  H.  345,  61  AU.  676. 
See  also  cases  in  the  [vooeding  notes. 
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§  S76.  Certainfy  of  description — General  principle. 

The  question  often  arises  whether  a  memorandum  states 
with  sufficient  ceriainty  the  bai^ain  to  which  it  relates.  Even 
though  all  the  terms  are  included,  they  may  be  written  in  such 
an  abbreviated  way  or  with  such  brief  description  of  the 
property  that  it  is  not  apparent  to  an  iminstruct«d  prason 
what  the  meaning  of  the  writing  may  be.  The  question  in- 
volved is  the  same  whether  the  abbreviated  description  is  of 
the  parties,  the  goods,  or  other  terms  of  the  bargain.  The 
general  rule  appUcable  to  such  cases  was  thus  stated  in  a 
decision  in  Massachusetts:"  "While  parol  evidence  is  not 
competent  to  contradict  or  vary  the  terms  of  such  a  memo- 
randum to  show  what  is  intended,  we  are  of  opinion  that  the 
situation  of  the  parties  and  the  surrounding  circumstances  at 
the  time  when  the  contract  was  made  may  be  shown  to  i^ply 
the  contract  to  the  subject-matter. "  It  has  been  further  held 
that  abbreviations  used  by  the  parties  or  a  private  code  could 
be  translated  and  the  meaning  of  them  shown  by  parol  evi- 
dence."' A  memorandiun  of  a  contract  to  answer  for  the  debt 


other  h&ikd,  it  in  considered  hy  some  of 
the  authoritiea  that  the  object  of  the 
statute,  BO  far  88  lauds  are  concerned, 
was  to  abrogate  parol  titlee,  and  that 
this  was  BufGciently  accompluhed  by  a 
memorandum  of  the  promise  to  conT^ 
the  land,  to  be  signed  by  the  v^xdat, 
without  requiring  the  other  lenna  of 
the  agreement  to  be  stated.  We  need 
not  decide  which  is  the  better  reason, 
for  we  r^ard  it  as  now  settled,  in  this 
state,  that  all  the  terms  of  the  con- 
tract need  not  appear  in  the  memomor 

In  Alabama  it  is  now  requisite  that 
the  memorandum  shall  state  the  terms 
of  the  bargain  including  the  exact 
terms  of  payment.  Nelson  n.  Shelby, 
96  Ala.  515,  11  So.  695,  38  Am.  St. 
R^.  116.  The  Missouri  decisions 
cited  by  the  Texas  court  have  been  also 
overruled.  Kinger  f.  Holticlaw,  112 
Mo.  519,  20  S.  W.  800;  Biest  o.  Ver- 
8t«c«  Shoe  Co.,  97  Mo.  App.  137,  155, 
70  S.  W.  1081. 


In  Nebradca,  bowem,  it  has  been 
hdd,  folloiriiig  the  authority  of  the 
Texas  caaea,  that  a  memorandum  of 
the  sale  of  land  was  valid  though  it 
failed  to  opedfy  which  quarter  of  a 
Domed  section  of  land  was  intended; 
and  though  it  did  not  state  the  tains 
and  conditions  on  which  paymait  irf 
the  price  was  to  be  made.  Huiicka  v. 
Hotovy,  72  Neb,  689,  101  N.  W.  328. 
In  North  V.  Loomo^  [1919]  1  K.  E. 
378,  385,  Younger,  J.,  expressed  the 
t^nioD  that  in  a  suit  for  specific  per- 
formance the  ddendant  could  not 
BUcceeafuUy  set  up  the  stabite  where 
the  memorandum  omitted  a  term  of 
the  bargain  which  was  wholly  for  the 
plaintiff's  advantage,  and  iriiich  he  was 
willing  to  give  up. 

"  New  Eni^and  Wool  Co.  *.  Stand- 
ard Worsted  Co.,  165  Mass.  328,  332, 
43  N.  B.  112,  52  Am.  St.  R^.  SI6. 

**  The  loading  caae  upon  this  point 
is  Sohnon  Falls  Mfg.  Co.  f .  Goddard, 
14  How.  440,  14  L.  Ed.  493.    In  that 
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or  default  of  anoth^  must  describe  the  deb 
sufficient    certainty   to   enable   it   to    be 

need  not  state  all  the  tenns  of  the  contract 
debtor  performance  of  which  is  guaranteed, 
contract  is  oral.    It  lb  sufficient  if  that  coni 

tified  from  the  writing  when  apphed  to  e: 

case  the  following  memorandum  weis  cases  M.  B.  con 

hddsuffident:  descriptioa.     Ii 

8iipt.  19,— W.  W.  Goddard,  12  mos.  Co.  t>.  Standard ' 

300  bales  8.  F.  drilla 7Ji  328,  43  N.  E.  u 

100  csBes  blue  drillB 8H  "P.    C."   was 

Oedit  to  oommenoe  when  ahip  soilB;  scription  of  a 

not  after  Dec.  1 — delivered  free  of  In  Maurin  ii.  L; 

ohArge  for  tnickoEe.  N.  W.  72,  65 

R.  M.  M.  mmnorandum  re 

W.  W.  G.  96,  sold  Miuirie 

The  bluee,  if  oolor  is  satisfactory  5,000, 1-0  Jul.,  I 

to  purohaaer.  upheld.    On  the 

So  in  Bibb  v.  Allen.  149  U.  S.  481,  Mendel,  73  Ga. 

37  L.  Ed.  819,  the  monorandum  relied  Ut  allow  proof  t 

oa  was  made  up  of  alip  contracta.  the  firm  of  M. 

The  court  said:  "It  ia  no  valid  objeo-  decision  seems  I 

tion  bi  these  'slip  contracto,-"  executed  others  previoual; 

in  duplicate,  that  the  salee  purported  to  be  obeerved  tl 

to  be  made  on  account  of  'Albert,'  dd  an  incomple 

'Alfred,'  'Akaander,'  'Amanda,'  and  firm    intended, 

'Winston,'    ete.,    which    names  were  meant  an  indivj 

adopted  by  the  d^endants,  and  which  firm.     The  decif 

refffeeented  them  and  their  aooount.  See  also  Frank  v 

Parol  evidence  was  clearly  competent  flash  p.   Roeai't' 

to  show  that  these  fictitious  ikames,  Div.  880,   102  I 

which  defendants  had  adopted,  refve-  stroth  d.  J.  C. 

sented  them  as  the  parties  for  whoee  162  N.  Y.  App. 

account  the  Balea  were  inade."    And  in  224;  Flegel  r.  Dc 

Newell  c.  Hadford,  L.  R.  3  C.  P.  52;  Pac.    178,    135 

American  Mfg.  Co.  «.  Midland  Steel  Whether   a   mei 

Co.,  101  Fed.  200;  Sanborn  v.  Flag-  agreed  upon  oral 

ler,  ft  Allen,  474,  initials  used  to  de-  therefore,  wholl) 

Bignat«   the    parties  were    held  suf-  out  parol  eviden 

ficient.    In  HaakeU  v.  Tukesbuiy,  92  good  memorand 

Me.  651,  43  AtJ.  600,  69  Am.  St.  R^.  perhaps  bean  set 
629  (guarantee),  "FMend  Geo."  and         "  Pearce d.  R. ' 

"Pop    Dyer"    were    held    sufficient  126  Ga.  444,  64 

designations.    So  in  Lee  p.  Cherry,  86  PisO',  163  111.  Ar 

Team.  707,  4  S.  W.  836,  4  Am.  St.  sou,  65  la.  423, 

R^.  800  (land),  "Mr.  Lee"  was  held  tr.   Butler,   167  I 

to  be  sufficient  description  of  one  of  52. 
the  parties.     In  Heffron  d.  Armsby,         "  Littman  p. 

61  Mioh.  606,  28  N.  W.  672,  "300  Misc.  256,  166  N 


1106  WILUSTON  ON  CONTS&CTB  §  S77 

memorandum  of  a  contract  of  employment  ia  not  msufficient 
for  failing  to  describe  the  nature  of  the  employee's  duties,  if  it 
provides  that  the  existing  arrangement  shall  "continue  in 
force."  **  On  the  other  hand,  reference  in  the  memorandum  to 
an  oral  bargain  between  the  parties  to  the  transaction  is  not 
sufficient  to  justify  proof  of  the  terms  of  that  bargain  in  order 
to  complete  deficiencies  in  the  writing." 


§  677.  Certainty  of  descr^on  <rf  parties. 

It  is  within  the  principle  allowing  definition  of  terms,  Uiat 
if  a  memorandum  names  A  as  one  of  the  parties  to  the  trans- 
action, though  A  can  be  held  personally  liable,  °°  it  may,  if 
desired,  be  shown  by  parol  that  A  was  agent  for  B  in  an  action 
iHxjught  either  by  B  or  against  him.*'    The  same  doctrine  is 


••  Muks  p.  Cowdin,  226  N.  Y.  138, 
123  N.  E.  130. 

•*  People's  Outfitting  Co.  >.  Wheeling 
Mftttrcw  Co.,  [Ind.  App.]  lis  N.  E. 
SZ7;  Howard  c  Innes,  253  Pa.  603,  98 
AU.7eirHarkBi'.Cowdiii22eN.Y.138, 
123  N.  E.  139,  141.  In  LipechJU  c. 
Grew,  104  N.  Y.  Miw.  55, 171  N.  Y.  8. 
330,  ft  memormndum  of  sale  after  stat- 
ing the  parties,  the  goods  and  the  price 
added,  "TemiB  aa  had"  preaumably 
meaning  the  same  credit  wsa  to  be 
given  aa  in  a  prerious  transaction.  The 
memorandum  was  hdd  bad. 

••  Hig^na  V.  Senior,  8  M.  A  W.  834; 
Mqrer  v.  Badmond,  205  N.  Y.  478,  98 
N.  E.  906,  41  L.  R.  A.  (N.  8.),  676, 
affg.  141  N.  Y.  App.  Div.  123,  125 
N.  Y.  a.  1062. 

"Wileon  ».  Hart,  7  Taunt.  295; 
Trueman  v.  Lod^-,  11  A.  A  E.  589; 
Sahnon  Falls  Mfg.  Co.  o.  Goddard, 
14  How.  446,  14  L.  Ed.  493;  Haskdl 
V.  Tukfflbury,  02  Me.  5G1,  43  Atl. 
500,  60  Am.  St.  Rep.  529;  Kingsley 
V.  Siebrecht,  92  Me.  23,  42  Atl.  249, 
69  Am.  St.  Rep.  486;  Williama  v. 
Bacon,  2  Gray,  387;  White  b.  Dahl- 
quiat  Mfg.  Co.,  179  Mam,  427;  Tobin 
V.  Urkin,  183  Mass.  389,  67  N.  E. 
340;  Haubelt  i>.  Re&  A  Page  Co.,  77 


Mo.  App.  672;  Djrkers  v.  TawnBend, 
24  N.  Y.  67;  I«ngBtn>th  v.  J.  C.  Turner 
Lumber  Co.,  162  N.  Y.  App.  D.  818, 
148  N.  Y.  8.  224;  Wdlman  v.  Horn, 
157  N.  C.  170,  72  8.  E.  1010;  Thayw 
p.  Luoe.  22  Gtuo  St.  62;  Brodbead  v. 
Reinbold,  200  Pa.  St.  618,  623,  50  AtL 
229,  86  Am.  St.  Bep.  735.  But  see 
Ward  V.  Haabrouck,  169  N.  Y.  407,  62 
N.  E.  434.  In  FUby  ■>.  HounaeD, 
118961  2  Ch.  737,  740,  Romer,  J.,  nid: 
"And  trueit  ia  that  the  plaintiff's  name 
as  T«ador  does  not  ^ipear  in  the  offer 
of  purchase  of  September  24,  1895, 
signed  by  the  defendant,  and  that  you 
cannot  gather  who  the  vendor  is  from 
the  auction  fonn  of  contract  or  partio- 
ulars  which  are  sufficiently  njemd  to 
for  identification  in  the  offer.  But 
the  offer  does  contain  the  namn  of  the 
contracting  parliea.  He  <^er  is  to 
Fnnk  JoUy  &  Co.,  and  I  think  it 
makes  no  difference  that  the  offer  ia 
made  to  thetn  aa  agoits  for  an  uiid» 
closed  prindpal.  For  the  purpoee  of 
aatiafying  the  Statute  of  FVauds  it  ap- 
pears to  me  sufficient,  so  far  aa  paitke 
are  concerned,  that  the  written  con~ 
tract  should  show  who  the  contracting 
parties  are,  althou^  th^  or  one  of 
them  may  be  Bgcnta  or  agent  forotben^ 
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him  pofionaUy.**  If,  however,  the  agent's  name  appeal?  on 
the  paper,  not  as  that  of  a  contracting  party,  his  name  will  not 
serve  as  a  substitute  for  the  name  of  his  principal  as  a  party 
to  the  contract." 

So,  a  misnomer  of  a  party  in  4  memorandum  is  not  fatal  if 
it  can  be  proved  who  was  really  intended."  Instead  of  naming 
the  parties  they  are  sometimes  described,  and  if  the  descrip- 
tion is  sufficiently  definite,  the  memorandum  is  good."  On 
the  other  hand,  it  is  obvious  that  this  principle  must  have  some 
limitation.  A  description  of  the  sellers  by  the  word  "sellers," 
or  "vendors,"  is  obviously  insufficient."  So  such  a  descrip- 
tion as  H  "and  those  associated  with  him, ""^ or  the  "cheats" 


niVilMii  e.  UaUa,  183  Man.  389, 
A7N.  E.340.    Seeaupro,  S2S5. 

"  Potter  V.  Duffield,  L.  R.  18  Eq.  4; 
Lovwey  ■>.  Palmer,  11916]  2  Ch.  233; 
Gnfton  v.  Cummings,  99  U.  S.  100, 
26  L.  ed.  366;  Niobola  i>.  Johnaoa,  10 
Cona.  192;  CSullivao  «.  Overton, 
K  Cann.  102,  14  AU.  300;  McGovem 
V.  Hwn,  1S3  Man.  308,  26  N.  E.  861, 
10  L.  H.  A.  815,  2fi  Am.  St.  R^. 
632;  Sherburae  t.  Shaw,  1  N.  B.  157, 
8  Am.  Dee.  47.  All  the  oases  just 
cited  related  to  sales  at  auction,  and 
it  was  held  that  the  ftuotiooeer'B  name 
appearing  as  that  of  the  auctionwr 
was  inauffident  to  supply  the  place  of 
the  name  of  his  pnndpal.  The  doo- 
trine  was  thus  expressed  in  MoGovem 
tr.  Hera,  mpra:  "The  trouble  with  tiie 
memorandum  in  the  case  bef  ora  us  is 
that  the  seller  is  not  named  nor  de- 
scribed. SulUvan  Bros,  were  indicated 
in  one  corner  of  the  paper  as  the  auc- 
tioneera,  and  it  canot  be  fairly  con- 
sidered that  they  were  anytlung  dse. 
Their  function  as  auctioneers  was 
recogniEcd  la  the  mauoTaikdum,  as 
something  distinct  from  that  of  parties 
contracting  for  unnamed  principals." 

••  Allen  V.  Burnett,  92  S.  C.  95,  75 
aE.368. 

**Sale  f.  Lambert,  L.  R.  18  Eq.  1; 
Roniter  v.  MiUer,  5  Ch.  D.  648.  In 
these    cases    the    word    "proinietor" 


tee  sdling  under  a  trust  for  sale," 
was  held  sufficient.  In  Cair  v.  Lynch, 
[1900]  1  Ch.  613,  the  words  "In  con- 
sideratioa  of  you  this  day  having  paid 
me  the  sum  of  £50,"  was  hdd  to 
fumioh  sufficient  description  <rf  the 
buyer  as  it  furnished  means  of  idmti- 
fying  him.  The  court  laying:  "It  is 
quite  plain  that  the  person  who  paid 
the  60£  is  the  person  who  ia  to  get  the 
further  lease,  and  it  is  not  diqmt«d 
that  it  was  Jaync  who  paid  the  money." 
Quupare  with  these  deosionB  the  case 
of  Selby  r.  Sdby,  3  Moiv.  2,  when 
the  signature  to  a  latter  "your  af- 
fectionate mother,"  was  hdd  an  in- 
sufficient signature.  Tliis  decision  is 
criticised  by  Browne,  Statute  of 
frauds,  j  362.  The  question  whether 
such  words  are  a  sufficient  signatuin  is 
not  precisely  the  same  quntion  as 
whether  the  description  of  a  party  to 
the  bargain  is  sufficient  to  make  the 
manoiBudum  a  complete  statement  of 
all  the  tenuB  of  the  transaction. 

"  Cathng  p.  King,  5  Ch.  D.  665;  Mc- 
Govem c.  Hem,  153  Masa.  30S,  26 
N.  E.  861,  10  L.  R.  A.  815,  25  Am. 


.   Cushway,    100  Wis. 
I,  76  N.  W.  769,  69  Am.  St  Rep. 


or  "  client "  of  A."  These  descriptions  are  absolutely  ace 
and  if  parol  evidence  of  all  surrounding  circumstancet 
admitted,  it  would  probably  be  evident  what  the  mean 
the  description  was.  But  this  is  not  sufficient.  The  df 
tion  in  the  writing  itself  is  too  general.** 


§  578.  Certain^  of  description  of  property. 

The  same  kind  of  question  arises  in  r^ard  to  a  deecr 
of  the  property  sold.  The  land  or  goods  to  be  sold,  or  al 
debt  to  be  guaranteed,  must  be  sufficiently  described  for  n 
able  identification.  A  YlistinctioD  should  be  noticed  be 
sales  or  contracts  to  sell  specific  goods,  and  contracts  i 
goods  of  a  certain  kind.  In  a  contract  of  the  latter  i\ 
memorandum  need  be  no  more  definite  than  the  contra": 
the  contract  is  definite  enough  to  be  enforced,  a  memorti 
which  states  the  contract  as  it  was  made  will  be  suffii 
and,  on  the  other  hand,  if  the  memorandum  is  more  %■ 
than  the  actual  contract,  the  memorandum  will  be  insufi: 
thoi^  seeming  good  on  its  face  because  not  fully  stati: 
contract  the  parties  made.^    Where,  however,  the  sale  c 

"Loveeey  v.  Palmer,  11916]  2  Ch, 
233;  Newberry  f .  Brown,  20  Dom.  L.  R. 
896.  Cf.  Andrews  v.  Calori,  38  Can. 
S.  C.  688. 

••In  Jarratt  t>.  Hunter,  34  Ch.  D. 
182,  184,  Kay,  J.,  SEud:  "The  law 
on  this  subject  at  preeent  is  this:  IE  the 
vendor  is  described  in  the  contract  as 
'pn^Mietor,'  'owner,'  'mortgagee,'  or 
the  like,  the  deecription  is  sufficient, 
although  he  is  not  named;  but  if  he  is 
described  as  'v^idor,'  or  as  'client'  or 
'frioid'  of  a  named  agent,  that  is  sot 
sufficient;  the  reason  given  being,  in  the 
language  of  Lord  Cairns,  that  the 
former  description  'is  a  statement  of 
matter  of  fact,  as  to  which  there  can 
be  perfect  certainty,  and  none  of  the 
danger?  atmck  at  by  the  Statute  of 
Frauds  can  arise;'  Rosaita'  v.  Miller, 
3  App.  Cas.  1124,  1141;  Sale  v.  Um- 
bert,  L.  R.  18  £q.  1 ;  Potter  o.  Duffield, 
L.  R.  18  Eq.  4, 8,  the  reason  against  the 
latter  description  being  that,  in  order 


to  find  out  who  is  vendor,  cli 
friend,  you  must  go  into  evidi 
which  there  might  possibly, 
Potter  V.  Duffield,  be  a  confl. 
that,  says  the  bt«  Master 
Rolls  in  ibe  last-named  case, '  it 
what  the  Act  says  shall  not  be 
by  parol  evidence.'  'I  ehi> 
thrown, '  he  continues,  'oi . 
evidence  to  decide  who  sold  th  i 
who  was  the  party  to  the  cont: . 
Act  requiring  that  fact  to  be  i 
ing.'" 

1  Thus  a  writing  stating  1 
signer  rdeesed  "all  claim  tin: 
will"  of  K  is  a  sufficient  menu  i 
of  a  contract  to  that  effect,  t 
interest  in  real  or  personal  pU ; 
thereby  affected.  Koenig  v.  K(  ■ 
Kans.  761,  142  Pac.  261.  1 1 
fVoetv.Alward,  I76Cal.691,  . 
379. 

1  See  twpra,  J  575;  also  A  i 
Mfg.  Co.  IP.  Midland  Steel  <: 
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tract  relates  to  i^ieeific  property,  there  can  be  no  question  about 
lack  of  definitenees  in  the  contract  itaelf  bo  far  ae  conoems  tlie 
properly  to  which  the  bargain  relates;  the  questicHi  is  idiolly 
whether  the  memoranduni  sufficiently  deacribes  this  pn^)erl7. 
This  question  has  risen  more  frequfflitly  in  r^^ard  to  sales  of 
real  estate  than  in  regard  to  sales  of  personal  property;  stall 
there  are  a  few  deciaons  in  regard  to  goods.*  It  will  be  seen 
from  the  decisions  cited  below  that  the  American  courts  have 
required  greater  particularity  in  descriptions  of  real  estate  than 
in  descriptions  of  goods.  In  the  cases  relating  to  real  estate  it 
may  be  that  too  great  stress  is  Uud  upon  a  description  that  will 
identify  beyond  possibility  of  doubt  the  subject-matter  of  the 
sale.  "John  Smith"  in  a  memorandum  does  not  identify, 
beyond  a  peradventure,  a  par^  so  designated,  but  it  is  a  suffi- 

Ved.  Rep.  300,  where  billata  "ix  6ar      70U  may  denre  to  sdl,"  woe  hdd  a 
held  BufBoient  deoorip-      euffimrait  dcMiriptioa  of  iron  < 


tioiL 

*  New  &i«jand  Wool  Co.  v.  Stand- 
ard Wonted  Co.,  166  Man.  328,  43 
N.  £.  112.  In  this  ease  the  pnverty 
deaoribed  was  "about  2,000  to  2,fi00 
Iba.  F.  C."  The  property  in  regard 
to  which  the  partis  were  bftrgaioing 
was  in  fact,  2,443  Ibe.  of  "F.  C." 
wool.  The  court  hdd  the  deacnp- 
tdon  Buffident  because  when  it  was 
shown  "who  and  where  the  parties 
were  at  the  time  ot  mulring  the  con- 
tract, and  what  [ffoperty  the  idain- 
tjB  had  on  hand  of  the  kind  doMribed, 
it  is  dear  without  more  that  the 
memorandum  referred  to  the  2,443 
Ibe.  of  wool  on  hand."  No  doubt  the 
ooort  is  right  in  saying  that  it  was 
poBsble  to  tramilate  the  memoran- 
dum wbina  the  surrounding  oiroum- 
stanoee  and  the  time  and  [daoe  of 
the  barpun  wm  shown  but  that 
would  also  be  true  of  a  manoranduni 
wbiidi  read:  "I  have  sold  you  the 
goods  you  looked  at,  at  the  usud 
price,"  but  it  may  be  doubted  whether 
this  memorandum  would  be  sufficient. 
In  Bmseas  Sulphite  fibre  Co.  n. 
Btoomfield,  180  Msm.  283,  62  N.  E. 
367,  the  words,  "all  your  iron  which 


ivenusn  of  the  plaintiff's  milL  In 
Brower  e.  Horst'JlAchmund  Co.,  127 
CaL  643,  60  Pao.  418,  £0  L.  R.  A. 
240,  the  subjeot-viatter  <^  the  sale 
was  a  certain  lot  of  hope.  Samples 
had  been  given  tnm  these  bops  and, 
in  aooordance  with  a  custom  in  the 
trade,  wnplee  were  designated  by  a 
number — in  this  case,  "13,"  Hie 
referenoe  to  the  goods  in  a  tdegram 
as  "13"  was  held  a  sufficient  dEBcrqi- 
tion  of  them.  A  more  extrenw  case 
is  Macdonald  ■>.  Lon^ttom,  1  £.  A 
E.  077,  where  eridenoe  was  admitted 
to  show  that  the  words,  "your  wool," 
referred  to  certain  p^ioular  wool 
whidi  the  plaintiff  had  under  his 
control  at  the  time  of  tbo  ooatraot.  In 
Shardlow  v.  CottavU,  20  Ch.  D.  M 
(C.  A.),  LuA,  L.  J.,  said  (at  p.  97): 
"Suppose  a  horsedealer  having  &  great 
number  of  horsea  off  ecs  rate  of  them  for 
sale;  the  horse  is  trotted  out  and  ^>- 
proved  of,  but  the  partiee  differ  about 
the  price.  Suppoae  Ute  next  day  the 
sdler  writes  and  says,  'I  will  let  you 
hare  that  horse  for  £60,'  and  the  buyer 
writes  to  accept  the  offer,  wouM  not 
parol  evidence  be  admiasiUe  to  show 
what  bone  was  mMStT" 
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Enjjjish  cases  seem  to  require  less  definiteness  of  deecription 
tban  the  American.*     Even  in  the  United  States,  "Deecr^ 

V.  EmiB,  48  Mifli.  247,  12  Am.  Rep. 
372,  "k  pieca  ot  proper^  on  the  comer 
of  Main  Kud  Peui  atreeta,  dty  ai  Nat- 
diM,  county  of  Adams,  St&te  id  Mis- 
■aniqu,"  wu  held  iomifficient,  be- 
OMiBP  Uiere  was  no  reference  in  the 
memorandum  itself  to  anything  ex- 
taioBic  that  would  define  vbich  corner 
was  intended.  The  court  eaid,  bow- 
ever;  "Extr&neouB  eridence  bo  referred 
to,  and  any  other  evidence  in  conneo- 
tioD  with  it,  which  may  Berve  to  iden- 
tify Hnd  fix  the  limita  of  the  land  in- 
teadediaadnuHtble  and  proper.  There 
would  Appear  to  be  no  limit  in  that 
direction  except  what  h  to  be  found 
in  the  general  reference  of  the  contract. 
For  example,  if  a  contract  purports 
to  efflbrsoe  ijl  the  land  owned  by  the 
vendor  in  a  certain  county,  it  would 
be  admiflfiible  to  prove  any  and  all  the 
land  owned  by  him  in  that  county." 
In  Mtdlon  p.  Davison,  123  Pa.  St. 
296,  le  Atl.  431,  "a  lot  of  ground  front- 
ing about  100  feet  on  the  P.  R.  R.  in 
the  2lBt  ward,  Pittsburgh,  Pa.,"  was 
held  ioBuf&cimt,  though  the  seller 
owned  but  one  piece  of  land  in  the 
ward  named.  See  also  Rineer  v.  Col- 
lins, iSb  Pa.  St.  342,  27  AU.  28.  In 
Thompson  v.  New  South  Coal  Co., 
136  Ala.  630,  34  So.  31, 62  L.  R.  A.  S61, 
93  Am.  St.  Rep.  49,  "coal  lands," 
was  hdd  an  insufficient  description. 
See  abo  Ryan  r.  United  States,  136 
U.  8.  68,  34  L.  Ed.  447;  Roberts  v. 
Bennett,  166  Ky.  688,  179  S.  W.  605, 
L.  R.  A.  1916  C.  1098;  Danida  r. 
Rogers,  lOS  N.  Y.  App.  Ov.  338,  96 
N.  Y.  S.  6fi;  Penshom  c.  Kunkd 
(Tex.  Civ.  Ak).),  90  S.  W.  719.  On 
the  other  hand — in  Campbell  v.  Preeee, 
133  Ky.  672,  118  S.  W.  373,  the  court 
hdd  a  description  sufficient  which 
described  tijfi  land  in  question  merely 
as  the  lands  which  the  buyer  bad  pre- 
vioudy  sold  to  the  sdlw.  Cf.  Howard 
V.  Lutes,  263  Pa.  693,  98  AU.  761. 


In  Hesderson  e.  Feridns,  94  Ky.  307, 
14  Ky.  L.  Rep.  782, 21  S.  W.  1036,  "my 
home  [dace  and  Bfantbouse"  was  hdd 
sufficient.  See  also  Bates  v.  Hanis, 
144  Ky.  400;  MathFrfey  o.  Wri^iit,  171 
Ky.  284,  188  S.  W.  386;  Harvey  w. 
BrosB,  216  Mass.  S7,  104  N.  E.  3G0; 
Anderson  a.  Hall,  273  Mo.  309,  188 
S.  W.  79;  Beaton  p.  Pussell  (Tex.  Qv. 
App),  160  8.  W.  458;  Spaulding  >. 
Smith  (Tes.  Qv.  App.),  169  8.  W.  G27. 

*In  Ogilvie  p.  Foljambe,  3  Meriv. 
53,  the  description  "Mr.  Ogilvie's 
house"  was  thou^t  to  be  sufficiait. 
In  Bleakley  r.  Smith,  11  Sim.  160,  "The 
property  in  C^>le  St."  was  held  to  be 
sufficient.  In  Shardlow  p.  Cotterdl, 
20  Ch.  D.  90,  (C.  A.),  there  was  an 
auction  sale,  and  the  memorandum 
was  contained  in  the  following  re- 
ceipt signed  by  the  auctioneer:  "Re- 
ceived of  Mr.  A.  Kiardtaw  the  sum  of 
£21  as  deposit  on  jM-opnty  purchased 
at  £420  at  Sun  Inn,  Pinxtoo,  on  the 
above  date.  Mr.  Qeoige  Cotterell, 
Pinxton,  owner." 

Jessel,  M.  R.,  said:  "I  oonsida' 
that  any  two  specific  t«rnu  are  eoou^ 
to  point  out  Buffidently  what  is  sold. 
For  instance,  'the  estate  of  A.  B.  in 
the  county  of  C  or  'the  estate  of  A.  B. 
which  he  bou^t  of  C.  D.,'  m  'tJM!  m- 
tate  of  A.  B.  which  was  devised  to  him 
by  C.  D.,'  would  be  sufficiently  spedSa. 
If  BO,  why  should  not  'the  prapsty 
which  A.  B.  bou^t  of  C.  D.  on  the 
29th  at  March,  1880,'  be  suffidentf 
Would  anybody  doubt  that  in  a  will 
'the  property  which  I  bou^t  of  C.  D. 
on  the  29th  of  March  1880,'  would  be 
a  sufficient  decsriptionT  If  it  is  ao 
in  a  wiQ  why  not  in  a  oontractT  I  am 
at  a  loss  to  understand  the  reasoning 
on  which  the  learned  Judge  in  the  Court 
below  proceeded. 

Let  ua  look  at  the  words  in  the  \m\»- 
ent  case.  'Property  purdtsaed  at 
£420  at  the  Sun  Inn,  Pinxtoo,  on  the 


tions  of  real  property,  omitting  the  town,  counly,  or  state  where 
the  property  is  situated,  have  been  hdd  sufficient  where  the 
deed  or  writing  provides  other  means  of  identification." '  The 
particularity  of  description  eeeential  in  a  memorandum  must 
ultimately  resolve  itself  into  one  of  degree.  This  has  been  so 
well  expressed  by  an  English  writer  Uiat  his  remarks  are  quoted 
belowJ 


above  date'  (that  is  the  2Bth  of  March, 
1880),  'Mr.  GeoigB  Cotterell,  Pmxton, 
owner.'  There  are  here  not  two,  but 
three  epecific  terms,  that  on  a  giyen 
day  it  was  sold  at  a  given  place,  and 
that  it  belonged  to  Mr.  George  Cotter- 
ell. It  ivpeara  to  me  that  this  is  an 
amply  sufficient  deeoription.  Trae 
there  may  be  a  dispute  about  what  the 
propaty  wan,  but  so  there  always  may 
be.  It  is  admitted  that  the  word 
'bouse'  would  have  been  sufficient, 
but  that  term  would  no  more  have  ex- 
duded  a  dispute  than  the  word  'prop- 
erty.' I  am  of  the  opinion,  therefore, 
that  tlie  reodpt  alone  contiuns  enough 
to  determine  what  the  thing  sold  was." 

*  Flegel  v.  Dowlmft  54  Ore.  40,  46, 
102  Pac.  178,  citing:  Crotty  b.  Effler, 
60  W.  Vft.  258,  64  S,  E.  345;  Hawkins 
p.  Hudson,  45  Ala.  482;  Webb  c.  Mul- 
lina,  78  Ala.  Ill;  Garden  City  Sand 
Co.  r.  MiUw,  1B7  HI.  226,  41  N.  E. 
763;  Uoyd  V.  Bunce,  41  Iowa,  660; 
Mee  p.  Benedict,  98  Mich.  260,  67 
N.  W.  175,  22  L.  R.  A.  641,  39  Am.  St. 
Rep.  643;  Norfleet  p.  Ruaaell,  64  Mo. 
176;  McCullough  e.  Olds,  108  Cal.  629, 
41  Pac.  420;  Tewakbury  v.  Howard,  138 
Ind.  103,  37  N.  E.  365;  Robeson  v. 
Hombaker,  3  N.  J.  Eq.  60;  Quinn  v. 
Champagne,  38  Minn.  322,  37  N.  W. 
481. 

In  Crotty  v.  Effler,  60  W.  Va.  258, 
64  S.  E.  345,  it  is  said  (at  p.  263): 
"Althou^  the  state,  county,  and  dis- 
trict may  be  omitted  from  the  de- 
scription, it  is  GBsential  that  the  land 
agreed  to  be  sold  be  so  deecribed  as  to 
be  capable  of  being  diatinguished  from 
other  lands.    It  is  not  necessary  that 


the  contract  should  contain  such  a 
description  as,  without  the  aid  of  ex- 
tfinaic  testimony,  to  ascertain  pre- 
oiedy  what  whs  agreed  to  be  sold." 
'  F.  Vaughan  Hawkins,  Esq.,  on 
the  Prindples  of  Legal  Interpreta- 
tion with  Reference  Especially  to  the 
Interpretation  of  Wills,  2  Judicial 
Soc.  Papera,  298  (pp.  326  et  seg.):  "The 
other  limit  of  interpretation  of  which 
I  have  spoken  is  the  result  of  the  neces- 
EBty  of  there  being  a  sufficient  vrritten 
expression;  the  meaning  of  the  words 
cannot  be  added  to  or  corrected  be- 
yond a  certain  point,  or  the  words 
cease  to  be  capable  of  bearing  the  inter- 
pretation to  be  put  upon  them;  and 
though  the  intent  may  be  known,  there 
is  no  expreeaion  in  which  it  can  clothe 
itself.  It  cannot  be  too  often  repeated 
that  l^al  interpretation  is  not  a  mere 
ascertaining  of  the  intent;  it  act&  only 
by  putting  a  meaning  consistent  with 
the  int«nt,  upon  the  words.  And  the 
answer  to  the  cguestion,  What  is  a  suf- 
ficient written  expression?  will  vary 
largely  with  different  classes  of  writings, 
and  undo'  different  systems  of  juris- 
prudenoe.  In  this  respect  it  is  mani- 
fest that  private  documents  must  be 
interpreted  more  strictly  than  public. 
A  deed  or  will  made  by  a  private  pttson 
is  made  with  the  knowledge  of  the  com- 
mand of  the  law,  which  requires  the 
writer  to  expreee  himself  fully  and 
completely,  and  gives  validity  to  the 
instrument  only  on  the  condition  of 
reasonable  compliance  with  the  de* 
mand  which  it  has  imposed.  On  t&e 
other  hand  a  document,  such  as  a 
treaty,  which  as  to  its  form  is  almost 
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S  S79.  Intent  to  nuke  s  memoranduin  is  not  requisite. 

As  the  purpose  of  the  statute  is  to  require  a  f  ramalily  of 
proof  in  order  to  make  a  contract  enforceable,  not  to  in^Mse  a 


wholly  independeDt  of  eycrything  but 
the  win  id  the  costrsctiiig  partieB, 
leaveB  the  (unount  ol  the  expnsaoa 
mtxdi  l«H  detcnuin&te;  utd,  although 
an  inteotion  must  fail  of  effect  which 


any  kiDd  in  the  document,  yet  the 
interpr^H'  must  resort  T«ry  much  to 
die  infsnd  will  d  the  partin  them- 
■elves  fm*  a  erittnon  of  Ruffidency  of 
*apnmaa,  whi<di  thua  beouneB  al- 
most wholly  merged  in  the  geem«l  in- 
quiry after  the  probably  intaition, — 
meaning  aa  I  do,  by  intention,  whmnwa 
it  occurs  in  this  paper,  not  a  mere  in- 
choate act  of  the  mind,  that  which  a . 
poaoo  intoided  to  do,  but  took  no 
atep  toward  doing;  but  BonMthing 
which  ae  a  mental  act  was  txaapkAo, 
and  idiicfa  the  writer  endeavored  to 
eiqiren  by  the  worda  he  made  uae  of, 
althou^  thoae  wwda  in  fact  expreee 
hie  meaning  more  or  lets  imperfecUy. 
In  the  interpretation  oi  writiogB  where 
the  latitude  allowed  to  the  interpreter 
ia  oonsiderable,  and  partieulaiiy  where 
direct  evidence  (rf  intoitioa  not  con- 
tained in  the  writing  is  admitted,  the 
question  t£  what  is  a  sufficient  writ- 
ten expr«anon  beoomea  evidently  of 
great  practical  importance.  If  a  per- 
fectly definite  intent  can  be  collected 
by  the  aid  only  of  collateral  evidaioe 
of  it,  coupled  with  the  meaning  of  the 
wonfa,  it  is  probable  that  the  latter  tie- 
mmt,  that  of  the  meaning  of  the  worda, 
bears  a  suffideratly  great  proportion  to 
the  former,  to  assure  the  interi^eta' 
that  the  wonfa  will  bear  the  meaning 
and  express  it  sufficiently.  But  this 
security  does  not  exist  where  pand 
dedaratiMU  of  intenticm,  for  example, 
are  adminiUe.  lite  undoubted  fact 
that  DO  general  definition  of  what  ia  in 
such  caa«  a  sufficient  expression  can 
be  fixed  upon  befordumd  is  made  use 


of  by  EBr  James  Wipam  as  a  constant 
argument  sffunst  admitting  evidence 
o!  intention  generally.  'Onoe  admit,' 
says  he  (p.  128),  'that  the  person  or 
thing  intended  by  the  testator  iteed 
not  be  adequately  deacribed  in  the 
will,  and  it  ia  impooaible  to  stop  riiort 
c^  the  conclusion  that  a  mere  mark  will 
in  every  case  supply  the  place  of  a 
proper  description.'  Surely  tha«  ia 
no  impossibility  such  as  here  conterided. 
It  is  reasonable  to  say  that  if  a  testator, 
for  instance,  describes  a  poaon  by  his 
•umame  and  Christain  name,  that  is 
a  sufficieDt  deacripti<M)  to  ^tirfy  the 
letter  of  the  law,  thou^  it  may  in  fact 
be  insufficient  cranpletely  to  identify 
the  p^oon  intOHfed.  If ,  mi  the  other 
hand,  a  testator  should  aay,  'I  fftv 
BO  and  BO  to  sqr  ton,'  wben  be  has  nine 
BCHK,  it  would  i»ofaaUy  be  ri^t  to 
decide  that  such  a  description  was  not 
a  suffident  one^  since  it  waa  one  which 
the  writer  must  have  known  or  ou^t 
to  have  known,  would  prove  ambig- 
uous, and  to  allow  of  an  addilKm  to 
wtiidi  by  parol  testimony  would  be  to 
offer  a  great  temptation  to  perjury. 
It  is  eviduit  that  B  line  must  be  drawn 
somewhere,  and  when  neoenaary  it  wiS 
doubtless  he  diawn  in  practice;  bat  as 
yet  the  boundary  of  testamentary  in- 


imporfect,  and  there  is  no  rule  forbid- 
ding the  intraduotion  ol  pand  testi- 
mcny  of  intention  to  fill  up  even  sudi 
a  manifestly  inadeqoate  doMrqiticBi 
aa  that  I  have  last  sui^Kned.  Many 
questions  on  the  Buffideoey  of  eipre»- 
Bon  uise  upon  the  intivpRtalioa  of 
informal  writii^B,  as,  tot  instance, 
contracts;  what  part  of  a  eontiact  re- 
quired by  law  to  be  in  writing  need  be 
.  the  writing;  how  far  us^ic 
I  of  trade  may  be  inqrarted, 
and  the  like.    In  fact  aU  tl^  moat  dif- 
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new  rule  of  law  as  to  what  constitutes  a  vali 
immaterial  with  what  purpose  the  requiremei 
is  fulfilled.    In  this  coimection,  howevra*,  it  : 


ficult  problems  of  mtaopratation  ariae 
upoD  the  limitB  of  it,  upon  the  extent 
to  which  the  meaning  of  words  m&y  be 
modified  hj  other  mgos  of  the  intuit; 
up(Hi  the  cont«et  in  short,  as  it  is  oft«i 
termed,  between  the  lettw  and  the 
spirit.  Into  the  principles  irtiioh  quee- 
tiona  of  this  nature  involve,  I  will  not 
at  presHit  enter  more  minutdy;  they 
will  suggest  themselves  in  relation  to 
the  diffa«nt  classes  of  legal  writings 
to  any  one  who  clearly  appreciates 
the  real  nature  of  the  process  <A  what 
I  have  called  InfMential  interpretation, 
a  process  in  reaUty  simple,  and  which, 
like  reasouioK  is  practiced  correctly 
every  day  1^  peiaons  who  have  nevw 
oonaidved  what  it  is  they  do,  when 
they  perform  it,  but  which  can  never 
be  understood  so  long  as  it  iii  con- 
founded with  the  mere  grammar  and 
dictionary  opention  of  ascertaining 
the  meaning  of  words.  One  oonaidera' 
tion,  however,  I  will  not  pass  over: 
I  mean  the  great  differences  which 
exist  in  the  measure  of  interpretation 
as  apidied  under  different  judicial  sys- 
tems and  by  different  judicial  minds, 
and  the  consequent  neoessity  for  ac- 
cumulating a  certain  mass  of  decistons, 
in  order  to  supply  a  uniform  standard, 
and  to  fix  the  nearest  apivoach  to  ab- 
solute oorroctness  by  striking  an  aver- 
age of  opinions  Uirou^  a  long  aeries 
of  years.  It  is  sometimes  stud,  in  rela- 
tion particularly  to  testamentary  in- 
terpr«tation,  that  authorities  can  be  of 
no  service,  that  to  quote  cases  is  to 
oonstnie  one  man's  nonsense  by  an- 
other man's  nonsense,  and  that  all  a 
judge  has  to  do  is  to  read  the  writing 
and  endeavor  to  make  out  from  it  t^ 
meaning  of  the  testator.  Now,  if  in- 
terpretation were,  like  the  deteimioa- 
tion  of  the  meaning  of  words  whoso 
signification  is  fixed,  something  that 


can  be  done  with  i 
which  one  man  wo 
ooncluaion  aa  anc 


,  the 


over,  the  study  of 
mij^t  indeed  be 
in  truth,  it  would 
say  that  no  authoi 
suited  on  a  queeti 
judge  ought  to  act 
of  what  was  equ 


one  case  could  nei 
right  to  do  in  a 
shows  that  the  lin 
will  be  fixed  at  ver 
different  persons;  i 
no  l^al  subject  wl 
liaritiea  of  individi 
tion  more  strongly 
lemsof  constructio: 
result  of  the  decisi 
of  judges,  each  br 
bear  on  the  views 
ceded  him,  a  syBt« 
is  built  up,  which  i 
much  nearer  approi: 
than  if  each  inter 
set  up  his  own  stai 
was  right  to  go  in  i{ 
tive  expression,  or 
to  a  conviction  of 
tinguished  from  mc 
jecture.  Rulei  ol 
matters,  the  expedi 
be  more  doubtful;  b 
construction  there 
i^stem  of  rational 
that  these  are  only 
ft  comparison  of  t 
important  cases,  a 
averags  of  a  ]Mgs  n 
minds,  will  not,  I  1 
any  one  who  consi 
to  be,  as  I  have  dei 
of  reasoning  from  p 
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portant  to  dv'ti^ip^i'J^  decifflons  under  statutes  which  require  the 
"coutract"  to  be  in  writing.*  Such  statutes  can  hardly  be  sat- 
isfied unless  the  writing  was  made  by  the  parties  as  the  expres- 
uon  of  tiie  contract,  but  the  requirement  of  a  "note  or  memo- 
randum" is  satisfied  by  a  letter  in  which,  the  writer  after  stating 
the  bargain,  repudiates  it,*  or  refuses  to  enter  into  a  written 
contract."  So  a  letter  written  by  tiie  party  to  be  charged  to 
his  own  agent,  or  any  other  third  person,  is  enoi^  if  it  con- 
tains the  terms  of  the  bai^ain."   It  should  follow  that  a  docu- 


en  of  remedjrioc;,  by  t,  eort  of  equH 
tftble  jurisdictioii,  the  impMfeotio&s  of 
hiiiDui  l*Tifliiftfl*»  afwt  powfln  of  using 
language,  a  pmoetB  whose  limits  ore 
neaesMuily  isdcdnite  and  yet  oootia- 
ually  requiring  to  be  pncticklly  deter- 
mined,— and  not,  as  it  is  not,  a  mere 
<^)eration  requiring  the  use  of  gram- 
softn  and  dictiaoaries,  a  men  inquiiy 
into  the  me&aing  of  words." 

■Hw  Btatut«B  relating  to  the  sale 
of  goods  do  not  use  this  word,  but  a 
number  of  statutes  relating  to  agree- 
ments in  regard  to  land  da.  See  ntpra, 
1567. 

*Wdford  t.  Bttady,  2  Atk.  603; 
Bailey  p.  Sweeting,  9  C.  B.  (N.  B.) 
843;  Wilkinson  t>.  Evans,  L.  R.  1  C.  P. 
407;  Buxton  v.  Rust,  L.  R.  7  Ex.  1,  279; 
£3Iiott  V.  Dean,  Cab.  <Sc  E.  283;  Dewar 
■>,  Mintoft,  U912]  2 K.  B.  373;  Drury  ■>. 
Young,  S8  Md.  640,  42  Am.  Rep.  343; 
Heideman  v.  Wolfstein,  12  Mo.  App. 
366;  Cash  p.  Clark,  61  Mo.  App.  636; 
Spencer-Tumer  Co.  d.  Robinson,  56 
N.  Y.  Misc.  280,  106  N.  Y.  S.  96;  POeJ 
V.  Brunswiak-Balke.Collender  Co.,  169 
App.  Div.  36C;  144  N.  Y.  S.  726, 8pie«d 
v.  Lowenstein,  162  N.  Y.  Af^.  D.  443, 
147  N.  Y.  S.  666;  WULb  b.  Imperial 
Underwear  Co.,  169  N.  Y.  8.  729; 
Louisville  Varnish  Co.  0.  Lorick,  29 
8.  C.  633,  8  8.  E.  8;  Martin  t>.  Haub- 
ner,  26  Can.  B.  C.  142.  See  West- 
moreland V.  Carson,  76  Tex.  619,  13 
8.  W.  559. 

"  Grant  p.  New  Departure  Mfg.  Co., 
86    Conn.    421,    83    Atl.    212    (oon- 


tnet  not  to  be  performed  within  a 
year). 

<>  Moore  tr.  Hart,  1  Vem.  110;  Ay- 
iiffe  ff.  Tracy,  2  F.  Wms.  66;  Omn  ». 
Thomas,  3  Myl.  ft  K.  353;  CHbson  ». 
Hfdlmul,  L.  R.  1.  C.  P  1;  Beckwith  p. 
Clark,  188  Fed.  171,  110  C.  C.  A.  207; 
Woodruff  Oil  Ac.  Co.  e.  Portsmouth  ftc 
Co.,  246  Fed.  376,  158  C.  C.  A.  439; 
Meet  V.  Atkinson,  44  Csl.  3;  Jacobeon 
e.  Hendricks,  83  Conn.  120,  76  Atl. 
86;  Spanker  v.  Danforth,  65  ID.  152; 
Wood  c  Davis,  82  Bl.  311;  Gain«  ■. 
McAdam,  79  lU.  App.  201;  Fufftte  ». 
Hanrfoid's  Ex.,  2  litt.  262;  Kleeman 
p.  ColUna,  9  Bush,  460;  Dnuy  v. 
Yount  68  Md.  646,  552,  42  Am.  Rep. 
343;  Townsend  e.  Hargravea,  118  Maw. 
326,  336;  Moore  v.  Mountcastle,  61 
Mo.  424;  Truskett  v.  Rioe  Bros.  Live 
Stock,  etc.,  Co.  (Mo.  App.),  180  S.  W. 

1048;     niinningham     p.     Willi&ms,     43 

Mo.  App.  e2S;  Cash  v.  Clark,  61  id. 
636;  Marka  *.  Cowdin,  226  N.  Y.  138, 
123  N.  E.  139,  141;  Misdl  ».  Burnett, 
4  Jones  L.  249;  Nicholson  v.  Dovra,  145 
N.  C.  18,  58  S.  £.  444,  13  L.  R.  A.  (N. 
S.)  167;  Lee  v.  Cheny,  86  Tenn.  707,  4 
S.  W.  836,  4  Am.  St.  Rep.  800;  Keaiby 
e.  Hopkins,  14  Tex.  Civ.  Ai^  166,  38 
S.  W.  506;  Singleton  v.  Hill,  91  Wis. 
61,  64  N.  W.  688.  But  see  the  con- 
trary dedsions:  First  Bank  d.  So«4cb, 
46  Fed.  Rep.  731;  Sted  p.  Hfe,  48  Iowa, 
99, 30  Am.  Rep.  388;  Morrow  o.  Moore, 
98  Me.  373,  67  Atl.  81,  99  Am.  St.  R^. 
410;  Kinloch  ».  Savage,  ^peers'  Eq. 
464;  Buck  c.  PickweU,  27  Vt.  157, 167. 


ment  retained  wholly  within  the  control  of  the  party  1 
chained  may  also  be  a  good  m^norandxna.  By  hypothesi 
bargain  at  common  law  is  complete,  and  written  eviden 
it  alone  is  necessary.  There  se^ns  no  reason  for  doubtini 
sufficiency  of  an  undelivered  writii^  for  this  pmpose  and 
view  finds  support  in  many  cases.''  It  has,  however,  been 
in  a  nimiber  of  cases  most  of  which  relate  to  real  estate, 
a  document  remaining  wholly  impubllshed  in  the  posseesi 
the  writer  could  not  be  used  as  a  memorandimi."   A  some 


"AUord  p.  Wilson,  QS  Ey.  fi06,  28 
S.  W.  539  (land);  Allen  c.  Stoiley  (KyO, 
119  8.  W.  755  Oand);  Drury  t-.  Young, 
68  Md.  646,  42  Am.  Rep.  343  (goodB); 
Johnson  v.  MoCue,  34  Pa.  St.  180 
(agreement  to  derise.)  See  also  Wit- 
man  0.  Reading,  191  Pa.  St.  134,  43 
Atl.  140  (land).  An  undelircMd  deed 
uudw  this  lule  has  been  hdd  a  suffi- 
cient memonuidum.  Jenkins  t>.  Har> 
rison,  60  Ala.  345;  Johnson  o.  Jones, 
85  Ala.  286,  4  So.  748;  Grid  o.  Lom&x, 
89  Ala.  420,  6  So.  741;  Ryder  t>.  John- 
Bon,  153  Ala.  482,  45  So.  181;  ^elina^ 
V.  Foster,  87  Conn.  90, 87  Arl.  35;  Amee 
V.  Ames,  46  Ind.  App.  697,  A  N.  E. 
609  (land);  Cannon  v.  Handley,  72 
Calif.  133,  144,  13  Pac.  315  (.cf. 
Holland  o.  McCarthy,  173  Calif.  697, 
160  Pac.  1069);  Hart  v.  Carroll,  85 
F&.  St.  608;  Bowles  v.  Woodaon,  6 
Gratt.  78;  Parrill  t>.  McKinley,  9 
Gratt.  1,  58  Aia.  Dec.  212.  See  also 
Barr  p.  Johnson,  102  Ark.  377,  144 
8.  W.  527;  Kopp  s.  Reiter,  146  lU. 
437,  34  N.  E.  942,  22  L.  R.  A.  273,  37 
Am.  St.  Rep.  156;  Schneider  v.  Ander- 
son, 76  Eans.  1 1,  88  Pac.  526, 121  Am. 
St.  356;  Thayer  v.  Luce,  22  Ohio  St. 
62;  Cooper  v.  Th<Haason,  30  Or.  181, 
174,  45  Pac.  296;  Cami^>ell  v.  Thomas, 
42  Wis.  437,  24  Am.  Rep.  427;  Popp 
e.  Swanke,  68  Wis.  364,  31  N.  W.  916. 
See  also  Lithograph  Bldg.  Co.  t>.  Watt, 
96  Ohio  St.  74,  117  N,  E.  26;  or  a  letter 
d  acceptance,  mailed  but  never  re- 
ceived. Van  Boekerck  b.  Torbert,  184 
Fed.  419,  107  C.  C.  A.  383.    See  also 


decisions  holding  corppration  r 
sufficient,  tupra,  i  668.  But  if  i 
is  made  to  an  assignee  of  the  pr 
at  thie  latter'e  request  it  is  inau: 
to  render  enforceable  the  contn 
tween  pronaaor  and  prmnisee. 
Johnson,  102  Ark,  477,  144  S.  ? 
"  Remington  v.  lintbioum,  ] 
84,  93,  10  L.  Ed.  364;  Steel  r 
48  Iowa,  90,  30  Am.  Rep.  388; 
burger  v.  Adams,  92  Ky.  26,  17 
162  (but  see  McBrayer  o.  Cob 
Ky.  479,  18  8.  W.  123;  AH 
Wilson,  95  Ky.  606,  26  S.  W 
Dickinson  e.  Wright,  56  Mich. 
N.  W.  312;  Chesebrough  v.  F 
72  Mich.  438,  40  N.  W.  747;  J 
V.  Brook,  31  Miss.  17,  66  An 
647;  Montauk  Assoc,  v.  Daly, 
Y.  App.  Div.  101,  affd.,  witfaou 
ion,  171  N.  Y.  650,  63  N.  E 
Grant  i>.  Levan,  4  Pa.  St.  393.  £ 
Callanan  f.  Chapin,  158  Mas 
117,  32  N.  E.  941.  AooMdii 
Bucfa  juriHdictiona  an  imdehvM^ 
is  insufficient,  not  only  as  a  conn 
but  as  a  memorandum  of  a  c 
to  convey.  Preeland  v.  Cham 
Ind.  132,  134;  St«d  v.  Fife,  48  Ic 
30  Am.  Rep.  3SS;  Logadon  v.  > 
54  Iowa,  448,  6  N.  W.  715;  Ricl 
p.  Isaacs  (Ky.),  118S.  W.  1003;  ] 
i>.  Moore,  98  Me.  373,  57  AU. 
Am.  St.  Rep.  410;  Meniam  v.  L 
Cush.  151;  Parker  t>.  Parker, 
400;  Ducett  v.  Wolf,  81  Mich. 
N.  W.  829;  KroU  v.  Diamond 
Co.,  113  Mieh.  196,  71  N.  > 
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fflmilar  queeticm  arises  in  regard  to  the  suffidoicy  of  a  written 
offer  to  constitute  a  memorandum,  for  at  ihe  time  that  such 
a  writing  is  made,  the  writer  does  not  deliver  t^e  writing  as 
then  binding  him.  The  obligation  does  not  arise  until  the  offer 
is  accepted.  The  writing,  therefore,  cannot  have  been  delivered 
as  a  memorandum  of  a  contract;  but  it  is  generally  held  that 
such  an  <^er,  though  accepted  orally,  satisfies  the  statute." 

(promise  to  wilt  property);  Austrian 
V.  Stxinger,  94  Mich.  343,  54  N.  W. 
eO,  34  Am.  St.  Rep.  SSO  (gooda); 
KiMder  >.  &nith,  42  Mibn.  494,  44 
N.  W.  794  (goods);  Waul  p.  Kirknum, 

27  Mias.  823  ({MomiM  to  j»y  debt  at 
another),'  WUlis  v.  Ellia,  96  Mi».  197, 
63  So.  498;  Laah  v.  Parlitt,  78  Mo.  391 
(good«);  McAuaUnd  *.  Rieeer,  82  N.  J. 
Eq.  614,  90  Atl.  H&V.  Aigus  Co.  b. 
Albany,  £5  N.  Y.  49S,  14  Am.  Rep. 
290  (promise  not  tc  be  pcsffHmed 
within  &  yaar);  Muoo  «.  Decker,  72 
N.  Y.  6SG,  28  Am.  ^.  190  (goodB); 
Btistol  K.  Mente,  70  N.  Y.  App.  Div. 
67  (goods);  Fox  v.  l^awkioB,  150  K.  Y. 
App.  DiT.  801, 135-' f.  Y.  S.  245  {land); 
Hiayer  v.  Lum,  23  Ohio  St.  02  (land); 
Himrod  Co.  «.  Of  reUnd  Co.,  22  (Ma 
St.  451  (promise  'lOt  to  be  performed 
within  a  year) ;  fVmeron  Coal  A  Mer- 
cantile Co.  r.  Uiuvenal  Metal  Co.,  20 
Okl.  016,  110  Foe.  720,  3i  L.  R.  A. 
(N.  S.)  eiS;  Friendly  v.  Etwett,  57 
Or.  699, 105  Pae.  404;  Lee  v.  Cherry,  85 
Tenn.  707,  4  S.  W.  835,  4  Am.  St. 
Rep.  800  (land);  B&iley  o.  L^ahman,  32 
Utah,  123,  89  Pac.  7S  (goods);  Lowber 
D.  Connit,  30  Wis.  176  (land);  Hawldn- 
Bon  V.  Harmon,  69  Wig.  551,  35  N.  W. 

28  (goods).  But  see  amtra.  Banks 
t>.  Harris  Mfg.  Co.,  20  F^d.  667 
(goods);  Cable  Co.  e.  Haooocl,  2 
Oft.  App.  73,  68  S.  E.  319  (goods); 
Wilkeawn  v.  Patton  Sash,  etc.,  Co.  10 
Ga.  App.  697,  73  S.  E.  1088;  MeCUtee 
Cotton  Co.  ■>.  Herrine,  10  Ga.  App.  TOO, 
74  S.  E.  66;  American  Leather  Go.  v. 
Porter,  94  Iowa,  117,  62  N.  W.  058 
(goods).  Even  a  bpaod  written  oEtr 
which  had  been  orally  rcuewed  w>s 


Comer  d.  Baldwin,  16  Minn.  172;  John- 
Bon  ».  Brook,  31  Min.  17,  66  Am.  Dec 
647;  Wier  v.  BMdorf,  24  Neb.  83,  38 
N.  W.  22;  Sowaid  v.  Warn,  69  Neb.  71, 
80  N.  W.  268;  Sohndder  a.  Vo^ 
(Neb.),  97  N.  W.  1018;  Brown  s.  Brown, 
33  N.  J.  Eq.  660;  Csgger  «.  lAnsing, 
43  N.  Y.  650;  Allebaeh  b.  Godshalk, 
110  Pa.  St  329,  9  AtL  414.  See  bIbd 
Henderson  *.  Beard,  51  Ark.  483,  11 
S.  W.  766;  Swain  r.  Bumette,  89  Cai. 
604, 26  Pac.  1093 ;  Sullivan  v.  O'Nenl,  66 
Tex.  433,  1  S.  W.  186.  So  an  unde- 
livered will.  /nreMcGinley'BEst.,257 
Fa.  478,  101  AU.  807. 

In  LowOm-  c.  Potter,  197  Fed.  196, 
the  court,  while  oonoeding  that  an 
undelivered  writing  might  be  a  valid 
memorandum,  hdd  that  an  undelivered 
deed  which  contained  no  recital  trf  a 
previous  contract,  could  not  be.  If 
a  deed  is  delivered  in  escniw,  the 
terms  of  the  dehvery  may  everywhere 
be  shown  by  pan}].  Maiming  v.  Foster, 
49  Wash.  641,  96  Pac.  233,  18  L.  R.  A. 
(N.  S.)  337  and  note.  Moore  v.  Ward, 
71 W.  Va.  303,  76  S.  E.  807, 43  L.  R.  A. 
(N.S.)3S0. 

"  Egerton  v.  Mathew^  6  East,  307 
(goods);  Hoadly  ■>.  M'l^ne,  10  Bing. 
482  (goods);  Reuw  if.  Picksley,  L.  R. 
1  Ex.  342  (promise  not  to  be  per- 
formed within  year);  Stewart  p.  E!d- 
dowee,  L.  R.  9  C.  P.  211  (goods); 
Oradle  v.  Warner,  140  lU.  123,  29 
N.  E.  1118  (land);  Schnfer  p.  Whitbam, 
146  la.  64,  124  N.  W.  763  (goods); 
DtAerty  «.  HiU,  144  Man.  465, 1 1  N.  E. 
S81  (land);  I^ydig  v.  Braman,  177  Mass. 
212,  218,  68  N.  £.  696  (goods);  Howe 
p.  W&taon,  179  Mass.  30,  60  N.  E.  416 
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at  the  time  of  sigtiature,  or  by  reference.  Thus,  if  doeumeDts 
are  pinned  together  it  is  enot^.'*  So  a  letter  and  the  envelope 
in  which  it  was  sent  may  be  taken  together  and  the  oivelope 
used  to  show  the  name  of  the  person  to  whom  the  letter  was  ad- 
dressed vfh&i  that  name  did  not  appear  in  the  letter  itself."  So 
amoaorandum  in  a  book  which  doee  not  contain  the  name  of  the 
seller  is  sufficiently  connected  with  a  leather  cover  upon  which 
the  seller's  name  is  stamped,  to  allow  the  name  to  be  treated 
as  part  of  the  monorandum.*'  So  a  writing  indorsed  upon  1^ 
back  of  another  may  be  taken  as  t)art  of  it.**  A  more  extreme 
case  is  suggested  in  an  English  decision;  *'  a  signature  to  one 
of  several  sheets  which  are  together  at  the  tune  but  not  in  any 
way  umted.  It  seems  doubtful  whether  both  papers  could  be 
used  in  such  a  case,  ttiough  if  both  sheets  were  put  in  one  envel- 
ope possibly  tiiat  would  be  a  sufficient  connection  between  them. 


I'TftUman  v.  Fnnklia,  14  N.  Y. 
6S4  (land).  Bee  aim  Bufloh  s.  Hut, 
62  Ark.  330,  35  S.  W.  534  (wiittoi 
oontract  not  within  Btatuto). 

»  Pewoe  r.  Gardner,  [1897]  1  Q.  B. 
688.  In  Coe  V.  Tou^,  116  N.  Y.  273, 
howenr,  where  two  documents  were 
put  in  the  aune  enrelope  the  court, 
thoui^  holding  the  papera  could  be 
read  together  becauee  of  nleroice  of 
one  to  the  other,  did  not  m^ition  the 
inclusion  of  the  papers  in  the  nme 
envelope  u  a  reason  for  its  holding. 

"  Jones  e.  Joyner,  82  L,  T.  (N.  8.) 
76B. 

"Jdka  0.  Barrett,  S2  Miss.  315 
(land).  See  also  Gage  v.  Cameron, 
212  m.  146,  172,  72  N.  E.  204.  Hie 
ooutrarj  was  decided  in  Wilstach  c 
Hejrd,  122  Ind.  574,  23  N.  E.  963,  fol- 
lowing Ridgway  o.  Ingram,  50  Ind. 
145,  10  Am.  Bep.  706.  In  these  In- 
diana caaea  tiie  face  of  the  memoran- 
dum contained  no  description  of  the 
property,  but  a  description  was  itt- 
dotsed  on  the  back,  lliia  was  hdd 
insufficient  on  the  ground  that  an 
indorsement  was  no  bett^  than  a 
separate  pap^,  and  if  it  contained  no 
reference  to  the  face  could  not  be  used. 


like  dedsiona  seem  dearly  wrong.  Of 
comae,  if  a  signed  indorsement  rrfv 
to  the  face  of  the  document  there  can 
be  no  difficulty  in  reading  the  two  to- 
gether. Flowers  v.  Steino',  108  Ala. 
440,  19  So.  321  (contract  of  married 
woman);  Tbomaa  r.  Drenneo,  113 
Ala.  670,  20  So.  848  (kind);  Coming 
r.  Loomis,  111  Midi.  23,  CO  N.  W. 
86  (land);  TunstaU  >.  Cobb,  109  N.  G. 
316,  14  8.  E.  28  (land). 

■>  Kenworthy  v.  Schofidd,  2  B.  ft  C. 
945.  "It  occurred  to  me  at  first  that 
this  might  be  likened  to  the  case  of  a 
will  oonaistiiig  of  seretal  detached 
sheets,  when  a  signature  of  the  last, 
the  whole  being  on  the  table  at  the 
time,  would  be  ooosidered  a  signing 
ot  ^  whole;  but  there  the  sheet 
signed  is  a  part  of  the  whole."  Hk 
case  dedded  that  the  signature  of  an 
auctioned  in  his  book  was  not  niffi- 
ciently  connected  with  the  conditions 
of  the  sale  contained  in  another  docu- 
meot,  and  bdng  in  the  same  rocwn, 
since  there  was  no  relavtu»  in  the 
book  to  ths  memorandum.  See  oonlra 
(cTTDneoualy),  McBr^er  p.  QtAxti,  SB 
Ky.  479,  18  8.  W.  123. 
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made;  it  is  certainly  enough  if  a  plain  reference  is  made  by  a 
document  signed  by  the  party  to  be  choiged,  whatever  its 
nature,  to  any  otiier  writing."  What  certainty,  of  reference 
is  necessary,  and  how  far  parol  evidence  may  be  used  to 
identify  a  document  referred  to  in  a  signed  writing,  present 
questions  oitirety  analogous  to  those  discussed  previously  " 
in  regard  to  the  necessary  certainty  of  description  of  the  parties, 
subject-matter,  and  terms  of  the  contract.  While  ocasionaUy 
expressions  may  be  found  that  parol  evidence  is  not  admissible 
to  identify  a  document  so  referred  to,  this  is  erroneous  both  on 


on  a  deed  whioh  wu  ngned  but  not 
delivered.  MoIlTaiae,  J.,  in  deliTering 
the  opinion  of  the  court,  aaid:  "That 
several  writing  thou^  executed  ftt 
different  timeB,  may  be  oonatrued  to- 
getbw,  for  the  purpoae  of  aaoertaining 
the  terms  ot  a  contract  and  for  the 
purpoae  of  taking  an  action  founded 
thereon  out  of  the  operation  of  the 
Statute  of  Frauds,  ia  fully  settled.  3 
Taunt.  160;  1  Bing.  S;  3  Myl.  &  K.  3&3; 
14  How.  (U.S.)  447;  UN.  V.  584.  In 
such  cMBB,  howevw,  the  mutual  rela- 
tion of  the  sevend  writing  to  the  same 
transaction  must  appear  in  the  writing 
themaelvea,  parol  evidence  being  inad- 
misinble  for  the  purpoee  of  showing  their 
connection.  If  one  only  of  such  papers 
be  rigned  by  the  party  to  be  charged  in 
the  action,  the  rule  seenui  to  be  that 
q>edal  refereoce  must  be  made  ther^ 
to  those  p^wn  that  are  not  so  signed; 
but  if  the  several  pttptn  relied  on  be 
signed  by  such  party,  it  is  sufficient  if 
their  connection  and  relation  to  the 
same  transaction  oan  be  ascwtained 
and  determined  by  inspection  imd 
comparison.  In  tUs  ease,  upon  in- 
spection and  oomparison  of  the  mem- 
orandum and  the  deed,  although  no 
rderenoe  is  made  in  dther  to  the  other, 
we  find  with  reasonable  certainty  that 
they  do  relate  to  the  same  transaction, 
and  contain  fully  the  t«rms  of  a  con- 
tract of  bargain  and  sate  between  the 
pEtrtiee.     The  coincidences  of  names. 


dates,  amount  {tf  purchase  money,  and 
reference  to  and  deBertptkm  of  frac- 
tional lots,  are  quite  suflSdenL  But 
when  tbeoe  ooinddttioeB  are  ooosidered 
in  connection  with  the  averments  aod 
admissions  in  the  pleadinf^  and  the 
rea  peaks,  we  arrive  at  a  degree  of  cer- 
tainty far  beyond  that  which  ia  re- 
quired in  det^mining  civil  issues." 

"Griffiths  Cycle  Co.  ■>.  Humber, 
[ISSej  2  Q.  B.  414;  Drovos  Bank  v. 
Albany  Buik,  44  Fed.  Rep.  183  (guar- 
antee}; Woodruff  p.  Butler,  75  Conn. 
679,  5S  Ati.  167  (land);  TSpfnna  c. 
Phillips,  123  Ga.  41J;,  51  8.  £.  410 
(Und);  Tuino-  v.  Lorillard  Co.,  100 
Ga.  645,  28  S.  £.  383,  62  Am.  St. 
Rep.  345  (goods);  North  ».  Mendel, 
73  Ga.  400,  64  Am.  Rep.  879  (goo<fa); 
Wills  e.  Ron,  77  Ind.  1,  40  Am.  Rep. 
279  (guarantee);  Savage  s.  Robinson, 
93  Me.  262,  44  Atl.  926  (guarantee); 
Olson  B.  Sharplees,  53  Minn.  91,  55 
N.  W.  126  (goods);  Swallow  r.  Strong. 
83  Minn.  87,  85  N.  W.  942  (land) 
Waul  e.  yji-lrmrm,  27  MisL  2S3  (land): 
FudicT  t>.  Kuhn,  54  Min.  480,  483; 
Meek  >.  Hurst,  (Mo  .1916),  191  S.  W. 
68;  Fowla  Elevator  Co.  s.  Cottrell,  38 
Neb.  512,  67  N.  W.  19  (goo«b);  Hidray 
D.  Dole,  66  N.  H.  336,  31  Atl.  900,  49 
Am.  St.  Rep.  614  (laiid);  I^forme  «. 
Bradley,  77  N.  H.  128,  88  AtL  1000 
(land);  Beury  v.  F^y,  73  W.  Va.  460, 
80  8.  E.  777. 

»!676. 
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principle  and  authority."  It  has  been  decit 
ence  to  a  paper  hereafter  to  be  made  was 
porate  the  paper  when  thereaft^  made  bef( 
the  action.  It  may  be  doubted,  however, 
so  deciding  did  not  place  its  deci^on  upon  U 
Certainly  a  memorandum  signed  by  the  part 
this^ect:  "I,  A,  will  sell  B  the  goods  we  ma 
to-morrow,  at  the  prices  we  shall  thereto  affi 
good.  Assuming  the  subsequent  paper  to  t 
authenticated  by  the  signature  of  A,  and  thi 
of  the  statute."    It  should  be  further  notic 


MBauman  v.  Jbdhb,  L.  R.  3  Oi. 
e08;  Long  v.  Millar  (C.  A.),  4  C.  P.  D. 
450;  Oliver  r.  Hunting,  44  Ch.  D.  206; 
Dewar  c.  MiDtoft,  [1912]  2  K.  fi.  373; 
Beckwith  ir.  Talbot,  9S  U.  S.  280,  24 
L.  Ed.  496;  Tunia-  v.  Lorillard  Co., 
100  Gft.  945,  38  S.  E.  383,  63  Am.  St. 
Rq>.  345;  Analey  v.  Green,  82  Ga. 
181,  7  a.  E.  921;  Wilkisaon  v.  I^lor 
Mfg.  Co.,  67  MiBB.  231,  7  So.  356; 
Gou^  V.  WiliiamBon,  62  N.  J.  Eq. 
626,  60  Atl.  323.  In  Beckwith  v. 
Talbot,  Mr.  Justice  Bradley  said: 
"It  is  undoubtedly  a  general  rule 
that  collateral  papere  adduced  to  sup- 
ply the  defect  of  ngnature  of  a  writ^ 
ten  agrawneut  under  the  Statute  of 
S^auda  should  on  their  face  suffi- 
deatly  demonstrate  their  reference  to 
such  agreement  without  the  aid  of 
parol  proof.  But  the  rule  is  not  abw>- 
hite.  Johnson  n.  Dodgaon,  2  M.  A  W. 
063;  Sdmon  Falls  Mfg.  Co.  t>.  Goddard, 
14  How.  446,  14  L.  Ed.  493.  There 
may  be  caaea  in  which  it  would  be  a 
vit^tion  of  reason  and  common  sense 
to  ignore  a  reference  which  derives  its 
significance  from  such  proof.  If  there 
is  ground  tat  say  doubt  in  the  matter, 
the  general  rule  should  be  enforoed. 
But  where  there  is  no  ground  for  doubt, 
its  enforcement  would  aid,  instead  of 
discouraging  fraud.  Suppose  an  agree- 
ment be  made  out  and  signed  by  one 
vl  the  partiee,  the  other  being  afaeent. 


On  the  followinf 
to  the  party  wh 
'My  son  inform 
day  executed  ou 
as  pre|iared  by 
let  you  know 
adopt  it."  Woi 
oient  reeognitio 
parties  should 
mentT  And  yet 
required  to  shoT 
meant." 

"Proeland  o. 
28  K.  E.  226,  12 
St.  Rep.  244  Qai 
son  ti.  Weld,  204 
589;  Cde  o.  New 
Hun,  394. 

"See  Fletchcii 
111.  554,  88  N.  E. 
128  Tenn.  705,  U 
1915  C.  400. 
dted  in  t^e  prt. 
fendant  agreed 
portion  of  a  builc 

received,  a  lease 
from  its  ownra, 
defendant  agreed 
portion  (^  the  bui 
bargaining,  subji 
conditions  of  the 
made  to  the  plai 
that  thia  memon 
ant  would  have 
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signed  paper  does  refer  to  an  unsigiied  pf^>er  it  may  do  so  in 
such  a  way  as  will  not  incorporate  the  contents  of  the  latter 
under  the  signature  of  the  former.  Thus  A's  letter  may  refer 
to  B  's  which  contains  an  accurate  statement  of  the  contract, 
but  if  A's  letter  repudiates  B's  statement  of  the  contract  A 
has  certainly  not  signed  a  memorandiun  which  will  bind  him. 
To  have  this  effect,  A's  letter  must  not  only  refer  to  B'a,  but 
by  implication  at  least  indicate  assent  to  the  accurate  of  B's 
statement."  It  may  be  auppoaed,  however,  that  the  statemrait 
in  B's  letter  is  inaccurate,  and  a  correction  of  it  in  A's  reply  is 
in  accordance  with  the  facts.  Here  A's  letter  is  a  sufficient 
memorandum  to  charge  him  and  such  statements  in  B's  letter 
as  A  did  not  contradict  in  his  reply  will  be  incorporated  in  the 
reply.** 

§  S82.  Separate  docnmeitts — Incorpwatioii  by  necessaiy  in- 


Until  comparatively  recently  the  authorities  did  not  extend 
the  rii^t  to  make  out  a  memorandum  from  s^>arate  documents, 
some  of  which  were  unedgned  by  the  defendant,  beyond  the 
case  of  reference  by  a  document  so  signed  to  one  not  so  signed. 
Both  in  England  and  in  the  United  States,  however,  an  extoiaon 
has  been  made  by  some  decisions.  The  basis  of  these  decisions 
is  either  that  the  documents  on  being  placed  together  nec- 
essarily indicate  Ihat  they  relate  to  the  same  transaction,  (X 

Kferred  to  a  future  ani  bftrgnin  bo-  v.  Oooui  Acddeut,  etc.,  Corp.,  110  N. 

tween  the  plaintiff  and  a  third  peaoa.  Y.  App.  Div.  601,  6H,  07  N.  Y.  a 

Buppose  A.  agrees  to  bu7  goods  of  B.  485.     In  the  supposititioua  case  put 

at  Uk  [vice  which  B.  has  to  pay  C.  in  the  text,  on  the  other  band,  the 

for  them,  or  on  the  same  temts  and  portice  had  not  oome  to  a  full  ape^- 

cooditionB  that  B.  has  to  make  with  ment  wh^)  the  party  to  be  tAuugpi 

C.    Such  a  memorsodum  contAinB  the  tngned.    In  mich  a  case  it  seecns  hard  to 

whole  of  the  batiajn  between  A.  and  see  how  the  signature^  unless  newij 

B.,  and  ought  to  ntisf  j  the  Statute  adopted  in  some  my,  can  autbeotiato 

of  Frauds,  irretpeetive  i^  whether  B.'a  the  sutoequent  writing. 

arrangMomt    with    C.    was    oral    or  "  Wilson  v.  Lewiston  Mill  Co.,  160 

wiitt«a.    In  (he  case  just  put  as  wdl  N.  Y.  314,  44  N.  £.  BfiQ,  55  Am.  St 

as  in  the  Massachusetts  decisioa,  the  Rep.  680;  Harby  *.  Wilson  ^.  Qv.}, 

parties  had  made  a  contract  and  had  flO  8.  E.  183. 

made  a  full  memorandum  {tf  all  its  ■•^llis  «,  QUs,  S6  UiiB,  197,  S 

tcnns;  there  was  nothing  for  further  So.  408. 
agreement  between  them.    See  Bowen 
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made  by  eaefa  succeeding  letter  to  the  preceding,  but  tiiis  is 
not  invariably  the  case,  and  in  a  tel^raphic  correspondence  it 
is  perhaps  not  common.**  It  seems  impossible  to  justiiy  this 
extension  ot  the  doctrine  in  r^ard  to  several  documents.  There 
is  no  difficulty  in  mRlfing  out  a  written  memorandum,  all  evi- 
dently relating  to  the  same  transaction,  but  the  memorandum 
is  not  signed  by  the  party  to  be  charged.  A  simple  illustration 
will  indicate  tiiis.  A  writes  a  letter  to  B,  saying:  "Z  will  sell 
you  the  property  of  which  we  spoke  yesterday  (or  $5,000  cash. " 
B  replies:  "I  understand  that  you  will  sell  me  the  following  de- 
scribed property  of  which  we  spoke  yesterday  (describing  the 
property)  at  $5,000  cash.  I  hoeby  acc^t  your  propoEdtion." 
According  to  the  doctrine  here  criticized  B's  reply  could  be 
read  with  A's  letter  to  chaise  A;  they  evidently  refer  to  the 
same  transaction,  and  the  description  of  the  property  contained 
in  B's  letter  could  be  incorporated  in  A's  writing.  But  it  is 
obvious  that  A  has  never  authenticated  the  description  by  his 
signature,  and  to  allow  the  description  written  by  B  to  be  used 
by  B  in  enforcing  the  contract  gainst  A,  is  nothing  other 
than  to  allow  B  to  write  an  essential  term  of  the  memorandum 
himself  and  charge  A  with  it  as  written."  It  is,  however,  per^ 
missible  to  use  so  many  of  the  letters  of  the  party  to  be  charged 
as  evidently  relate  to  the  same  transaction,  irrespective  of  any 
reference  in  them  to  one  another,  provided  they  are  all  Bigned.* 
It  is  not  enough,  therefore,  that  there  be  a  continuous  corre- 
spondence between  the  parties.  It  is  ess^itial  to  examine 
specifically  the  papers  not  signed  by  the  parties  to  be  charged, 
which  it  is  sought  to  incorporate  with  the  paper  or  papers  that 
are  so  signed,  and  determine  whether  the  unsigned  papers  have 
been  adopted  by  the  signed  papers."    The  only  extension  of 


of  his  Bubeaquent  oorreqiondenoe,  yet  Am.  St.  Rep.  734,  and  many  d 
the  court  admitted  it  as  pui  of  the  oollected  im  50  L.  R.  A.  240,  note, 
oorreapondence,  laying  broadly:  "It  "This  case  is  suggested  by  the  da- 
is sufficient  if  the  contract  can  be  cision  of  Watson  >.  Baker,  71  Tex. 
plainly  made  out  in  all  its  Unaa  from  739,  9  S.  W.  867.  Compare  the  cor- 
any  writing  of  the  party  or  from  his  lect  dedsion  of  Wilson  v.  Lewiston 
correqMindence."  Milk  Co.,  150  N.  Y.  314,  44  N.  S. 

"See   Brewer  v,    Horst-lAchmund  959. 

Co.,   127  Gal.  643,  60  FM.  418,  60  "See  supra,  f  SSI. 

L.  R.  A.  240;  Cobb  v.  Glenn  Lumba  "  This  doctrine  is  uidi«jd  hy  FViw 

Co.,  fi7  W.  Va.  49,  49  a  E.  iOOS,  110  ler  Elevator  Co.  e.  Cottrdl,  38  Neb. 
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the  doctrine  requiring  an  express  reference  in 
that  seems  permissible  is  where  the  signed  ] 
of  the  signature  can  be  shown  from  its  contei 
an  adoption  of  a  then  existing  unsigned  paper 

§  683.  Separate  docmnents — ^Reference  to 
action. 

Recent  English  cases  have  adopted  a  doctri 
far  as  the  doctrine  criticiised.in  the  preceding 
a  signed  document  refers  to  the  transaction  ii 
signed  memorandum  describing  the  transf 
treated  as  incorporated  therewith.*'  One  or 
sions  have  been  made  in  the  United  States.**    i 


612,  57  IT.  W.  19  (soodB);  Brown  o. 
Whipple,  S8  N.  H.  229;  WiboD  v. 
Lowiaton  Mill  Co.,  150  N.  Y.  314,  44 
N.  E.  969;  Darling  v.  Gumming,  92 
Va.  S21,  23  S.  £.  880.  Devine  ». 
Warner,  76  Conn.  229,  56  Atl.  562, 
atao  BUiqx>rt8  the  requirementa  sug- 
geeted  by  the  teitt  but  goes  atill 
further  (without  justification)  in  re- 
quiring a  mutual  ref^enoe  between 
the  papers. 

"This  is  wall  illustrated  by  »  New 
Jersey  dedaion,  Baldwin  n.  IVow- 
bridgB,  62  N.  J.  Eq.  468,  60  Atl. 
494,  where  a  check  Edgned  by  the 
defendant  w«s  held  to  establish  a 
memorandum  of  a  trust.  The  amount 
of  the  check  was  taken  from  entries 
in  an  aoooimtrbook  kept  by  the  book- 
keeper cf  the  defendant,  the  party  to 
be  charged,  and  the  entries  contained 
the  data  necessary  for  a  monorandum. 
It  is  reasonably  clear  that  the  maker  of 
a  check  by  mtitine  it  for  the  amount 
indicated  in  the  account^4>ook  authen- 
ticated with  his  signature  the  entries 
in  the  book. 

"  Long  t.  Millar  (C.  A.),  4  C.  P.  D. 
450.  Ilie  defendant  tigaed  the  fol- 
hnring  receipt:  "Received  of  Mr. 
George  Long  the  sum  of  thiity-one 
pounds  as  a  depoedt  on  Ou  pvrchate 


of  three  jdoto  o 
smith.  £31  0  0. 
The  plaintiff  was 
incorporated  in  t 
randum  4^  the  | 
been  signed  by  hi 
and  which  contaii 
the  borg^D.  It 
the  reo^pt  does  i 
ment  at  all,  but 
tioD.  See  also  St 
Ch.  D.  305;  Oli- 
Ch.  D.  206,  wh. 
papers  were  signe 
be  charged. 

"Smith  V.  Colt 
In  this  case  these  i 
signed  by  the  def' 
terms  agreed  upon  > 
were  held  sufficie  i 
plaintiff  to  make  i  . 
dum  of  those  term 
with  D.  Talbot,  95  I 
496.  In  this  case 
ferred  to  a  prerioui 
was  held  that  a 
agreement  was  thi 
by  the  signed  p^ 
seems  sound  for  the  > 
seems  to  hare  rd'o'i 
rather  than  to  the 
which  the  writing 
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beyond  what  aeems  pennifisible,  for  the  signature  of  the  party 
to  be  charged  does  not  authenticate  an  unsigned  memorandum 
of  the  purchase  merely  because  the  dgned  paper  makes  some 
reference  to  the  purchase.  The  signature  vouches  for  tiie  fact 
that  there  was  a  purchase,  but  it  does  not  vouch  for  the  terms 
of  the  purchase  as  described  in  the  unsigned  pf^iw.** 

§  S84.  Ccosisteiicy  of  separate  documents. 

It  is  sometimes  said  that  separate  papers  constituting  a 
memorandum  must  be  consistent  with  each  other  in  order  to 
be  used.**  Reflection  shows  that  there  are  obvious  limits  to 
any  such  principle.  In  the  first  phice  it  is  necessary  to  distin- 
guish between  a  written  contract  and  a  memorandimi  of  an 
oral  contract.  If  each  of  two  inconsistent  writings  purports 
to  be  a  vrritten  contract  a  difficulty  arises  which  has  no  relation 
to  the  Statute  of  Frauds,  but  has  to  do  either  with  lack  of  mutual 
assent  or  a  mistaken  expression  thereof.  If  there  was  lack  of 
mutual  assent,  which  would  happen  if  without  fault  on  either 
edde  one  party  intended  one  fonn  and  so  expressed  himself, 
and  the  other  party  another  fonn  and  so  ei^ressed  himself, 
there  is  no  bargain."  If  on  the  other  hand  one  form  of  expres- 
sion was  that  which  the  parties  intended  **  and  the  other  form 
was  due  to  mistake,  the  case  is  one  for  equitable  reformation 
of  the  incorrect  instrument  and  as  a  court  of  law  could  reach 
the  same  result  by  giving  effect  to  the  accurately  expressed 
writing  and  disr^arding  the  other,  it  is  possible  that  it  would 
do  so.    If,  however,  writings  which  are  merely  memoranda  of 

McBraj'Qr  ■>.  Cohen,  02  Ey.  479,  18  •■  Beajunin,  SftleB   (5th  ed.),  244; 

8.  W.  123,  u  Htm  more  open  to  the  Meohem,  Sala^  S  427. 

oriticism  made  in  the  text.  "  lltomtoa  t>.  Kempeler,  £  Taunt. 

"  This  view  is  supported  by  liewd-  786.  Seentpro,  {  94. 

lyn  V.  Sunnyside  Coal  Co.,  242  Fa.  "In  Meyer  v.  Redmond,  205  N.  Y. 

517,  89  Ad.  575,  and  by  Wrij^t  p.  478,  98  N.  E.  906,  aflg.  141  N.  ¥.  App. 

Harrison,  137  Twin.  167,   192  8.  W.  Div.  123,  125  N.  Y.  8.  1032,  an  mo- 

716;  Darling  v.  Gumming;  92  Va.  S2i,  tioneer  ogned  a  contract  for  goods  sold 

23  S.  E.  880.    In  the  case  last  dted  the  by  him  without  discloeing  hia  prind- 

words  "according  to  an  understanding  pal.     In  his  sales  bode,  he  made  a 

between  us"  were  held  an  insuffideat  niem(»andum   "^ming   the  prindpaL 

rrference  to  an  unsigned  paper  con-  It  was  held  this  did  not  rdiere  him 

taining  a  statement  of  the  bargain  from  liatnlity  on  the  paper  delivncd  to 

betweoi  the  parties.  thepurchaaer. 
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the  contract  are  inconsifitent,  no  such  difficu 
or  more  papeiB  express  accurately  the  on 
parties,  it  ia  obviously  no  valid  ground  of  ob 
are  otjier  papera  in  existence  which  expres 
accurately.  The  statute  lequires  nothing  n 
curate  memorandum;  if  that  exists  the  sta'< 
As  parol  evidence  is  always  admissible  to  sh 
randiun,  which  is  not  a  written  contract,  dc 
express  the  bargain,^  it  must  be  equally  ac 
t^t  a  writing  is  an  accurate  memorandun 
which  are  cited  in  support  of  the  requireme 
for  the  most  part  go  no  farther  than  this.  A 
complete  in  itself  and  professing  to  incoipon 
other  paper  also  insufficient  in  itself,  musl 
latter  paper  in  its  entirety.  If  this  will  re 
repugnant  in  its  tenns  the  papers  have  been  1 
But  the  correctness  of  even  this  cannot  be  adn 
rule.  Suppose  a  writing  signed  by  the  par 
refers  to  another  writing  for  all  the  tenns  of . 
one,  and  this  one  fact  the  signed  paper  statf 
the  unsigned  paper  inaccurately.  There  is 
memorandum  to  charge  the  signer  of  the  secon 


§  680.  Signature. 

All  sections,  both  of  the  English  and  Ai 
require  ^gnature.  It  was  early  held  that  thi 
signature  at  the  end  of  the  writing,  and  there  i 
signature  may  be  put  at  any  place  in  the  writir 

"See  Morton  v.  CUrk,  181  Moss,  the  books.    Thii 

134,  63  N.  E.  409;  a,  o.,  ISA  Maaa.  of  the  dedmoa. 

65S,  eg  N.  E.  309;  Willis  ■>.  Ellis,  98  Smith  v.  Sunnan 

MisB.  197,  53  So.  498.  a  letter  from  th< 

"  See  fupra,  i  675.  not  to  inoorporat 

"  In  Cooper  v.  Smith,  IS  East,  103,  letter    from    the 

a  htta  ot  the  d^endante  was  sought  which  it  contrad 

to  be  used  in  connection  with  an  entry  ton  v.  Ruat,  L.  R 

in  the  plaintiff's  books,  but  the  letter  ton  v.  Morton,  ■' 

was  inoonsistent  with  the  books.    In  alsotV'"i<  t  l-l^- 
tUa  case  neither  document  was  a  com-  "  Willis  v.  EL 

plete  memorandum  and  the  letter  did  So.  498. 
not  adopt  and  incorporate  the  entry  in 
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ute  expressly  requires  subscription.'*  Some  of  these  decisions 
have  gone  very  far  in  holding  a  name  written  in  the  memo- 
randum to  be  a  signature  when  there  seemed  little  to  indicate 
that  the  name  was  written  for  the  purpose  of  signing  or  authen^ 
ticating  the  writing,  and  the  English  court,  following  such  deci- 
sions to  their  It^cal  conclusion,  has  held  "that  a  signature  to 
a  document  which  contains  the  terms  of  a  contract  is  available 
for  the  purpose  of  satisfying  the  statute  though  put  alio  iniuitu 
and  not  in  order  to  attest  or  verify  the  contract."  **  No  ded- 
aions  in  the  United  States  have  gone  to  this  extreme  length." 
In  New  York  and  some  other  States  tiie  statute  has  beoi 
changed  from  the  English  model  so  ^  as  to  require  that  the  sig- 
nature be  "subscribed."  Under  a  statute  in  this  form  there 
can  be  no  doubt  that  the  signature  must  be  at  the  end  of  the 
writing.**   The  signature  may  be  in  an  abbreviated  form,  as  by 


X  Lenuyne  e.  Stanley,  3  Lev.  1; 
Knight  p.  Crockford,  I  Eep.  190; 
Holmes  t>.  MukreU,  3  C.  B.  (ti.  S.) 
789;  Ban?  p.  Coombe,  1  Pet.  ft40,  7 
L.  Ed.  206;  Nichols  v.  Johnaoo,  10 
Conn.  192;  Kilday  e.  Schancupp,  91 
Conn.  29,  96  Atl.  335,  L.  R.  A.  1917  A. 
151;  McCotmdl  v,  Brillbwt,  17  lU. 
354,  65  Am.  Dec.  061;  De  Vana  d. 
Corea,  202  HI.  App.  465;  Dnuy  d. 
Young,  6S  Md.  546,  42  Am.  Rep.  343; 
Penniman  «.  Hortehom,  13  Man.  87; 
Hawkins  t>.  Chace,  19  Pick.  502;  Tray- 
lor  p.  Cabonne,  8  Mo.  App.  131;  Mer- 
rittn.  CUaoD,  12  Johns.  102, 7 Am.  Dee. 
286;  WeUman  v.  Horn,  157  N.  C.  170, 
72  S.  E.  1010;  BurhsB  p.  Starr,  165 
N.  C.  657,  8t  9.  E-  929,  Ann.  Caa.  1914 
D,  71;  Tin^ey  v.  BelUnghAm  Co.,  6 
Wash.  644,  32  Pac.  737,  33  Fac.  1055; 
Anderson  v.  Wallace  Lumber  Co.,  30 
Wash.  147,  70  Pac.  247. 

"Griffiths  Cycle  Co.  p.  Humber, 
[1899]  2  Q.  B.  414,  418;  Jones  u.  Yio- 
toria  Dock  Co.,  2  Q.  B.  D.  314.  Com- 
pare HucklfBby  v.  Hook,  82  L.  T.  117; 
Gibbe  e.  Northern  Const.  Co.,  43  Dora. 
L.  R.276. 

"  In  Boardman  p.  Spooner,  13  AUoi, 
353,  358,  the  ooun  wid:  "Tb's  stamp- 


ing of  the  purchasers' namn  and  a  date 
on  the  bill  and  memorandum  cf  weights 
at  some  time  while  these  papera  were 
in  tbdr  ponassum,  without  evideaoe 
when  or  for  what  purpose  thia  was 
done,  did  not  show  that  they  had 
adopted  such  a  stamp  as  a  signature^ 
and  affixed  it  to  the  instrumetitB  with 
the  intent  to  bind  themselvn  thereby." 
Bo  in  Kling  p.  Bordner,  65  Ohio  SL 
86,  100,  61  N.  E.  148,  the  court  nid: 
"No  special  formality  in  the  exeeutkm 
of  the  writing  is  neceesary,  provided, 
as  held  in  Andeivon  p.  Harold,  10  Ohio, 
390,  it  is  signed  for  the  purpose  <tf 
giving  it  authratticity  as  an  agreement." 
In  Lee  P.  Vau^ian  Seed  Stove,  101 
Ark.  68,  141  S,  W.  496,  37  L.  R.  A. 
(N.  S.)  352;  a  printed  name  at  the  top 
of  an  order  was  held  insufficioit,  the 
court  saying:  "A  signature  ooneista 
both  of  the  act  of  writing  txie's  name, 
and  of  the  intuition  thereby,  finally 
to  authenticate  the  instrument."  See 
also  Sutherland  p.  Munsey,  119  Va. 
79t,89S.E.882. 

■•  Coon  p.  Rigdeo,  4  Colo.  27S;  Davis 
p.  ShieklB,  26  Wend.  341;  James  n 
Patten,  6  N.  Y.  9,  S5  Am.  Dec.  376; 
Dou^^  p.  Maobattan  Brass  Co.,  101 
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authorize  an  agent  to  make  a  memorandum  entirely  and  sign 
it  ttther  with  the  principara  name  or  with  the  agent's,  that  he 
may  also  authorize  an  agent  to  make  a  portion  of  a  memo- 
randum, that  is,  to  fill  in  blanks.  After  the  agent  has  thus 
exercised  his  authority  the  memorandum  should  certainly  be 
as  effectual  as  if  he  had  m^de  it  alt4^ether.  The  principal  is 
not  wilting  to  trust  him  to  tike  extent  of  tike  whole  memoran- 
dum but  directs  him  to  make  use  for  the  purpose  of  a  specified 
signature  and  perhaps  otiier  written  portions  of  a  memo- 
randum.*^ Where  attempt  is  made  to  authorise  the  other  party 
to  tiie  contract  to  fill  in  the  blanks  an  insuperable  difficulty 
arises.  As  will  be  seen,**  one  party  to  a  contract  cannot  make 
the  other  his  agent  to  execute  a  memorandum.  An  agency 
to  fill  in  blanks  seems  in  efi'ect  the  same  thing.  At  the  time 
the  signature  is  made  it  does  not  authenticate  the  memoran- 
diun  and  unless  the  blanks  are  filled  in  by  some  one,  himself 
capable  of  signing  the  document  effectually,  so  that  his  adop- 
tion of  tike  signature  already  there  may  be  regarded  as  a  sign- 
ing at  that  time,  there  can  be  no  signed  memorandum.  The 
question  in  r^ard  to  the  correction  of  a  memorandimk  is  simi- 
lar. Anybody  but  the  otiker  party  to  the  contract  may  be 
authorized  to  correct  an  existing  memorandum,  but  the  other 
party  on  principle  may  not.** 

gnntee.    It  waa  bdd  Ih&t  while  this  gage  exoqit  that  by  the  law  of  Kaaaaa 

dooument  when  ddivered  by  the  agent  the  autlwity  of  an  agent  to  coDvey 

WM  not  a  good  oonveyance,  it  waa  a  land  must  be  in  writing, 

good  memonndutn  of  a  contract  to  "  See  infra,  i  587. 

convey.    Od  tbe  oth«r  hand,  in  Hodg-  "  In  Bluck  v.  Gompois,  7  Bsch. 

kins  B.  Bond,  1  N.  H.  284,  287,  it  waa  862,  860,  a  memorandum  of  guamntce 

hdd  that  a  guarantee  written  over  a  iit  two  bills  for  £200  and  £146,  re- 

blonk  signature  on  tbe  back  of  a  prom-  epectiveJy,   had  been  signed  by  the 

isBory  note  did  not  make  a  good  mem-  ddendant.    It  was  lat«'  found  that  tbe 

oraudum.    The  same  was  held  in  Jack-  amount    for    which    the   Bocond   bill 

eon  D.  Titus,  2  JtduM.  430,  in  regard  to  should  be  drawn  was  £150,  and  it  waa 

an  aaugnment  in  blank  erf  an  intereet  so  drawn.     The  billa  were  ddiveied 

in  land  after  the  blanks  had  been  filled  by  the  guarantor  to  the  creditor  (who 

in.  later  became  plaintiff  in  the  oaae),  and 

**  The  caae  oi  Bladmall  v.  Pariah,  6  upon  deUveriog  them  the  guarantor 

Jones  £q.  70,  referred  to  in  the  pro-  wrote  across  the  face  of  hia  guarantee 

ceding  note,  is  satisfactorily  explained  for  the  i^ntifT's  signature  ao  acknowt- 

on  this  ground.    In  Ayres  v.  Probaaoo,  edgment  of  the  receipt  of  "the  two 

14  Kans.  175,  the  same  result  might  drafta  (one  being  few  £150  instead  <d 

have  been  reached  in  regard  to  a  raort-  £146,  there  being  an  mor  in  tiie  io- 
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§  S86.  "  By  tiie  party  to  be  charged." 

The  seventeenth  section  of  the  original  Et 
"parties  to  be  chained,"  while  the  fourth  sc 
gular  "party."  The  latter  form  has  been  ge 
United  States,  and  in  the  English  Sale  of  Go 
ing  the  seventeenth  section  the  sii^ular  alst 
been  in  the  American  Unifonu  Sales  Act.  Li 
have  been  laid  by  the  courts,  however,  on  wl: 
or  plural  number  was  used.™  The  words  "to 
as  an  original  question  have  fairly  been  con 
"to  be  bound  by  the  contract."  On  such 
the  contract  was  unilateral,  only  the  promise 
contract  was  bilatoBl,  both  would  have  to  si 
could  be  enforced  against  neither.  But  it  is  v 
jurisdictions  that  the  words  in  question  me 
charged  in  the  action,"  and,  therefore,  that 
need  be  signed  only  by  the  defendant,  and  mui 
without  regard  to  which  part  of  the  contract 

voice  of  £4)."     The  plustiff  ngoed  3S1   (land);  fis 

tbisrecdpt.    It  mshdd  that  the  words  Swanst.  434  n.  ( 
of  the  reo^pt  written  by  the  defendant  '  3  Taunt.    109 

might  be  regarded  as  authenticato)  Kampater,  5  Te 

by  his  previous  signature  of  the  guar-  I^ythoarp  o.  Bt 

antee,  although  the  words  of  the  re-  (land);  Smith  v. 

oeipt  were  not  written  with  the  intent  67    (contract    i 

of  being  eigaed  by  the  defendant.    The  within  a  year) ;  ] 

deciaiDn  seems  sound,  for  there  is  no  1   Ex.   342   (coi 

doubt  that  the  wotds  of  the  receipt  formed   within 

were  writt«n  by  the  defendant  on  the  Nash,  61  L.  T.  ( 

guarantee  itself,  at  least  in  part  for  Fed.  S7,  84  C.  ' 

the  purpose  of  making  a  cofrection  in  (N.  S.)  349;  B 

the  eorliw  writing,  which  he  himself  Fed.   171,   110 

had  signed.    In  Lewis  c.  Johnson,  123  Williams  e.  De 

Minn.  409,  143  N.  W.  1127,  L.  R.  A.  194, 129  C.  C.  A 

1916  D.  160,  the  court  seems  to  deny  69  Ala.   354;  C 

the  poffdbility  of  parol  adoption  of  a  Ina.  Co.,  82  Ala 

former   writing;   but   the    Minnesota  Lee  t.  Vaughan 

statute  requires  "the  contract"  to  be  68,  141  S.  W.  4! 

in  writing.  352  (goods);  Ca 

"See28L.  R.  A.  (N.  S.)  685n.  8S Cal.  543,  26  1 

"Hatton  V.  Gray,  2  Ch.  Caa.  164  v.  Montgomery, 

(land);  Cotton  v.  Lee,  cit«d  in  2  Bro.  280,    25   Am.   , 

Ch.  564  (land);  Seton  b.  Slade,  7  Ves.  Harper  e.  Goldi 

26S  (land);  Fowle  v.  Freeman,  9  Ves.  104  Pac.  451,  21 
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A  contrary  rule,  however,  exists  in  some  States  in  r^ard  to 
contracts  for  the  sale  of  land-  Either  because  of  special  lan- 
guage in  the  statute,  or  because  of  the  rather  extraordinary 
view  that  "party  to  be  charged"  necessarily  means  the  ven- 
dor,'* these  courts  hold  not  only  that  the  vendor  must  sign  the 

(la&d);HodgMi>.Eowiii8,68Coiui.  12,      N.  Y.  403,  1  Am.  Rep.  S7B  (goods); 


18  Ati.  era,  7  l.  r.  a.  S7  o»ady, 

Matthk V.  War  (Del- Cb),  84  AU.  878; 
Perkina  «.  HMlsril,  ao  lU.  310  (Innd); 
Ull^Miver  c  Meyer,  217  lU.  262,  76 
N.  E.  4S2  (lud);  FSnt  Prabyt.  Church 
0.  SwaaaNi,  100  III.  App.  39  (oontract 
not  to  be  performed  within  e,  year); 
Sbirky  ■>.  Shiriey,  7  BIftckf.  (lad.)  4S2 
(land);  Burke  v.  Meui,  169  Ind.  262, 
64  N.  E.  880  (lud);  Kiupp  t>.  Beaeh, 
62  lad.  App.  673, 101  N.  £.  37;  Schafv 
V.  Whitnun,  146  la.  64,  07,  124  N.  W. 
763  (goods);  Wiley  >.  HeUen,  83  Kait. 
644,  112  Pac  1S8  (bud);  Smith  s. 
lleobald,  88  Ey.  141,  S  S.  W.  394 
{eontrvit  not  to  be  performed  withis  a 
year) ;  Engler  s.  Ourett,  100  Md.  387, 
69  AU.  048  (land);  Williams  >.  Robin- 
Bon,  73  Me.  186,  40  Am.  Rep.  362 
(goods);  <M  Colooy  R.  R.  Corp.  v. 
Evans,  6  Gray,  26,  66  Am.  Dec.  394 
(land);  Bookloven'  library  v.  Bogi' 
Kian,  193  Man.  444,  79  N.  E.  769 
(land};  Nickerson  v.  Bridges,  216  Mass. 
416, 103  N.  E,  939;  Morin  p.  Nfarti,  13 
Minn.  191  (goods);  Peerey  v.  Hough- 
ton, 72  Min.  SIS,  17  So.  378,  18  Bo. 
367,  48  Am.  St.  592;  Ivoiy  v.  Murphy, 
36  Mo.  634  (land);  Cuimingham  v. 
Williams,  43  Mo.  Af^.  629  (goods); 
Moon  >.  Thcuupoon,  93  Mo.  App.  336, 
348,  67  S.  W.  680  (contract  not  to  be 
performed  within  a  year);  'nscy  e. 
Berridge,  180  Mo.  App.  220,  167  S.  W. 
1176  (goods);  GartreU  n.  Stafford,  12 
Nda.  646,  11  N.  W.  732,  41  Am.  R^. 
767  Qaad);  Salm  o.  Smith,  02  N.  H. 
663  (goods);  Houghwout  ■>.  Boisaubin, 
18  N.  J.  Eq.  316;  Stengel  t>.  Sergeant, 
74  N.  J.  Eq.  20,  68  AU.  1106  (land); 
Qason  b.  Bailey,  14  Johns.  484  (goods) ; 
McCru  t>.  Purmort,  16  Wfflkd.  460,  30 
Am.  Dec   103;  Justioe  «.  I^ng,  42 


Mason  v.  Decker,  72  N. 
Am.  Rep.  190  (goods);  Lord  r.  Cronin, 
154  N.  Y.  172,  47  N.  E.  1088  (laod); 
Marks  «.  Cowdtn,  226  N.  Y.  138,  123  N. 
£.  139  (contract  not  to  be  perfcHined 
within  a  year);  Brown  v.  Robba,  154 
N.  C.  644,  70  S.  E.  906;  Case  Threehing 
Machine  Go.  n.  Smith,  16  Or.  381,  IS 
Pac.  641  (goods);  Taggart  v.  Hunter, 
78  Oreg.  139,  162  Pac.  871,  Ann.  Cas. 
1918  A  128  (empbyment  of  agent  to 
sell  realty);  Davis  p.  Martin,  146  N.  C. 
281,  69  S.  E.  700  (land);  Himrod  Fur- 
nace Co.  V.  Cleveland  &e.  Co.,  22  Ohio 
St.  451  (contract  not  to  be  performed 
within  a  ysar);  Flegel  v.  Doiding,  54 
Oreg.  40,  102  Pac.  178,  136  Am.  St. 
Rep.  812  (land);  Douglas  ■>.  SpMia,  2 
Nott  &  McC.  207,  10  Am.  Dec.  588 
(goods);  Peay  p.  Seigler,  48  S.  C.  496, 
26  S.  E.  886,  69  Am.  St.  731  (land); 
Shillin^w  ».  Sims,  86  S.  Car.  76,  67 
S.  E.  906;  McPhenon  v.  Fargo,  10 
S.  Dak.  611,  74  N.  W.  1067,  66  Am. 
St.  723  (Und);  Dyer  v.  Winston  (Tex. 
Qv.  App.),  77  S.  W.  227  (land);  Black 
s.  Hans  (Tex.),  140  8.  W.  309;  Bailey 
v.  Leishroan,  32  Utah,  123,  89  FSo.  78 
(goods) ;  Western  Timber  Co.  v.  Kakma 
River  Lumber  Co.,  42  Wash.  620,  86 
I^.  338,  6  L.  R.  A.  (N.  S.)  307,  114 
Am.  St.  137  (land);  Monongah  Ac.  Co. 
>.  naming,  42  W.  Va.  638,  26  S.  £.  201 
(land);  Armstrang  p.  Mar^aod  Coftl 
Co.,  67  W.  Va.  689,  69  8.  E.  195.  In 
Idaho,  however,  although  the  statute 
reads  "party  charged"  it  is  hdd  that 
the  memorandum  must  be  signed  by 
both  parties.  Houaw  v.  Hobart,  22 
Ida.  736,  127  Pac.  997  (goods);  Kerr  v. 
Fmoh,  26  Ida.  34,  136  Pu.  1166 
(goods). 
"  This  view  seems  to  have  oripnated 
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contract  whoever  is  defendant  in  the  suit, 
vendor's  signature  is  sufficient  to  bind  the  v< 
this  may  involve  the  consequence  that  the  v 
an  oral  executory  contract  against  the  pure 
his  ability  to  write  a  memorandum  of  the  bf 
himself  is  not  always  m^de  clear;  but  probal 
erally,  if  not  universally,  be  necessary  tha 
should  have  indicated  his  assent  to  the  writing 
ing  it  or  otherwise.  It  has  been  suggested  t 
a  memorandimi  with  the  signature  of  the  de 
contract  enforceable  at  law,  specific  perform 
be  given  because  of  lack  of  mutually;  ^.^but  the 
settled  that  if  the  memorandum  would  bind  i 
law,  equity  will  not  refuse  to  enforce  the  con 
cause  the  contract  could  not  have  been  enfo 
plaintiff.^'  It  should  be  observed  that  the  ret 
signature  of  the  defendant  has  nothing  to  do  wi 
previously  considered,"  whether  the  names  of 


in  some  misimdentuidings  in  sariy 
New  York  deoiaioiia.  See  Roget  v. 
Merritt,  2  Cunes,  120;  DaUard  v. 
Walkn,  3  Johns.  Cm.  60;  Gale  n. 
Nixon,  6  Cow.  44S;  Worrall  v.  Mium, 
6  N.  Y.  229,  i56  Am.  Dec.  330. 

"Soott  V.  Glenn,  08  Gal.  168,  32 
Pao.  083;  Murray  o.  Crawford,  138 
Ky.  26,  127  S.  W.  404,  28  L.  R.  A. 
(N.  8.)  680;  Evana  e.  Stratton,  142 
Ky.  615,  134  8.  W.  1164,  34  L.  R.  A. 
(N.  S.)  393;  Henry  v.  Reewr,  1S3  Ky. 
8,  IM  S.  W.  371;  Kaiser  n.  Jones,  157 
Ky.  607, 163  S.  W.  741;  MuU  v.  Smith, 
132  Mich.  618,  04  N.  W.  183  (statu- 
tory) ;  Smith  r.  Mathis,  174  Mich.  262, 
140  N.  W.  548  (statutory);  Gregory 
Co.  V.  Sh^nro,  12fi  Minn.  81,  14£ 
N.  W.  701  (statutory);  Krohn  v. 
Dustin,  (Minn.  1910),  172  N.  W.  213 
(sUtutMy);  Ide  v.  Laaer,  10  Mont.  G, 
24  Pac.  606,  24  Am.  St.  Rep.  17; 
Garddse.  Kloke,  36  Neb.  493, 54  N.  W. 
834;  Iskfl  v.  Iske,  95  Neb.  003,  146 
N.  W.  018;  WonaU  v.  Munn,  fi  N.  Y. 
220,   86  Am.    Dec.   330    (statutory); 


Dyken  b.  Towm    i 
(statutory);  De  !    ' 
Barb.     172    (stat    < 
Mansing,  62  N. 
N.   Y.  8.   171    (8 
Bishop,  56  Fa.  42 
Appeal,    69    Fa. 
Reinbold,  200  Pa. 
Am.  St.  735;  MoP 
S.  Dak.  611,  74  I 
Cherry,  85  Tenn.  : 
Am.  St.  800;  Lu 
Tenn.  705,  164  S. 
1916  C.  400;  Dod 
Wis.  630;  Hubbar 
Wis.  322,  6  N.  fl 

"  Lawrenson  o. 
Lefroy,  13,  per  Lor 
see  dicta  c^  Chance 
e.  Bailey,  14  Johns 
C.  J.,  in  Wilaon  v. 
651. 

"See  in/ra,  {14: 
of  contracts  relatin 
section,  n.  71. 

n  See  supra,  {{  60 
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the  bargain  must  appear  or  whether  the  ooDsideration  furnished 
by  the  plaintiff  either  by  way  of  counter  promise  or  executed 
consid^ation  must  be  stated  in  the  memorandum." 

§  S87.  Or  his  agent  in  that  behalf. 

The  original  statute  allowed  signature  by  an  agent  and  this 
has  been  universally  followed  in  this  country.  Who  may  be  an 
agent  and  how  his  authority  may  be  shown  depend  upon  the 
principles  of  the  law  of  agency,  but  some  special  applications 
of  that  law  may  be  mentioned  here.  Conceivably  the  agent 
may  sign  either  his  principal's  name  without  mentioning  his 
own;  he  may  sign  his  principal's  name  stating  that  the  sig- 
nature of  the  principal  is  made  by  him  as  agent;  he  may  sign 
his  own  name  as  agent  for  a  specified  principal;  he  may  sign  his 
own  name  as  agent,  but  without  mentioning  for  whom;  or, 
finally,  he  may  sign  his  own  name  without  mentioning  any 
agency.  Though  it  is  more  proper  generally  for  an  agent  to 
disclose  upon  the  memorandum  for  whom  he  is  acting,  the  prin- 
cipal, if  in  fact  he  authorized  the  agent,  will  be  bound  by  a 
memorandum  signed  even  in  the  last  fonn  stated.''  It  must 
be  remembered,  however,  that  the  requirement  of  signature 
is  a  differrait  thing  from  the  requirement  that  the  parties  to 
the  transaction  be  named,  and  though  a  dgnature  often  fulfils 
the  double  purpose  of  n^Tning  a  party  and  of  authenticating 
the  writing,  uid  thouf^  the  name  of  the  agent  will  serve  as  a 
substitute  for  the  name  of  the  principal  if  the  writing  is  in  such 
a  form  as  to  amount  to  a  personal  promise  of  the  agent,  yet 
if  the  agent  by  the  writing  purports  clearly  to  contract  on  be- 
half of  another  who  is  not  named,  the  memorandum  is  insuffi- 
cient."   One  person  may  act  as  agent  for  both  parties,  so  far 

"  These  questioDB  wen  oonfused  in  VMdaUe  or  uoeaforiMable  pfomise  is 

the  case  of  Wilkiiiaoti  v.  Heavccnid),  suffident  acmsida«tioa  for  &  oounter- 

SB  Mioh.  S74,  20  N.  W.  139,  55  Am.  promise,  tbough  a  void  promise  is  doL 

Bep.  70S,  and  the  oourt  thete  also  See    ntpra,    {  105.     And    under   the 

raised  an  additiooal  difficulty  in  re-  Statute   of   EYauda    there   aie   many 

gard  to  considers tion,  Buggeating  that  dedsions  involTing  the  same  quortion. 

as  the  cootTACt  could  not  be  enforced  See  cases  in  this  sectioti,  note  71,  ftnd 

against   the   pluntifl,    there   was  no  twpra,  \  105. 

oonsideratioQ  for  the  defendant's  pront-  "  See  supra,  \\  286,  295,  577. 

ise.     This  suggestion  is  unsound.     A  "Beenpro,  $577. 
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as  mftlring  the  memorandum  is  concerned,  t 
narily  be  impossible  for  the  agent  to  repreae 
entering  into  the  transaction  of  which  the  m 
record."*  It  is,  however,  well  settled  that  one 
action  cannot  be  the  agent  for  the  other  tc 
dum.'*  If  one  person  is  e{)ecifically  appointe 
randum  as  agent,  the  authority  cannot  be  • 
signature  made  in  the  presence  and  wader  ' 
eotion  of  the  authorized  agent  might  perhapi 
on  the  ground  that  in  such  a  case  ihe  agent  w 
use  of  the  hand  of  the  subordinate  for  tiie  pt 
out  his  own  authority.'* 


§  686.  Auction  sales. 

In  part  at  least,  from  the  necessity  of  the 
from  evidence  of  actual  authority,  it  has  from 
continuously  held  that  the  auctioneer  at  an  a 
only  the  agent  of  the  seller,  but  is  also  the  aj 
for  tiie  purpose  of  making  and  s^ning  a  mem 


■*The  deeiaiona  in  regud  to  uio- 
tioueoTB  ftnd  brokon  referred  to  in  the 
following  saetioas  eufficieoUy  indioaite 
the  poaaibility  of  one  person  being 
apwif.  f Of  bo^  in  TTiftking  r  meznoru^ 
dum.  As  to  the  limitatjoiu  of  the 
power  ri  one  penoo  to  be  agent  for 
two  parties  to  the  aame  tranaaetion  in 
g/satml,  aee  Meoham,  Agmoy  (2d  ed.), 
if  1206, 1590. 

"  Wri^t  0.  DMuuth,  2  Campb.  203; 
Farebrother  v.  Kmrnaao,  fi  B.  &  Aid. 
333;  Sharmaa  0.  Bnndt,  L.  R.  6 
Q.  B.  720;  Hopp  Broe.  Co.  e.  Hunter 
Mfg.  Ac.  Co.,  146  Ga.  836, 90  S.  £.  61; 
Bent  p.  Cobb,  9  Gray,  397, 69  Am.  Deo. 
29S;  Boardnwn  v.  Spooner,  13  Allen, 
363, 90  Am.  Dec.  196;  Tull  v.  David,  45 
Mo.  444,  100  Am.  Deo.  3S6;  Dunh&m 
*.  Artman,  163  Mo.  625,  66  B.  W. 
233,  77  Am.  St.  Rep.  741;  Johnam  p. 
Buok,  36  H.  J.  L.  338, 10  Am.  Rep.  243 ; 
Wilson  t>.  Lewiston  Mill  Co.,  ISO  N.  Y. 
3U,  44  N.  E.  969,  55  Am.  St.  Rep. 
680;  Adama  p.  Scales,  1  Baxt.  337,  25 


Am.  Rep.  772;  i 
Vt.  348.  Comp 
4  B.  &  Ad.  443 
L.  R.  10  Ex.  126 
33  Minn.  175,  22 
R(^.  22;  Breat  v. 


"Simon  v.  Met 
iEmmersDn  ti.  H< 
White  p.  Proctor, 
0.  Boulter,  4  B.  i 
Carr,  1  H.  &  N.  41 
63  L.  J.  Ch.  635; 
Ala.  563,  8  So.  21J 
1  Cal.  416,  64  An 
0.  Oreen,  82  G&.  18 
p.  Wilder,  15  lU.  40 
Joaee  p.  Kokomo  j 
TbowBB  V.  Kerr,  3 
Dec.  262;  MeBta 
Ky.47B,  188.W.  1 
12OKjr.l06,85S.1 
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signature  by  the  auctioneer  must,  howerer,  be  made  immedi- 
ately or  it  will  not  be  binding,  so  t^nporary  is  his  autiiority," 
and  between  the  fall  of  the  hammer  and  the  writing  of  the  mem- 
orandum, the  bidder  has  a  locua  penHentur  and  may  withdraw 
his  bid,"  or  the  owner  of  the  property  may  revoke  the  auction- 
eer's authority ."^  If  the  auctioneer  ia  himself  interested  as  a 
seller,  he  cannot  by  his  signature  bind  the  buyer,"*  even  thou^ 
the  buyer  was  aware  of  the  auctioneer's  personal  interest  and 
expressly  assented  to  his  signing  the  memorandum.  The  diffi- 
culty is  insuperable  of  one  party  to  a  transaction  signing  a  mon- 
orandum  as  agent  for  the  other.*  The  authority  of  the  auction- 
eer to  sign  a  monorandum  extends  to  his  clra^c,"  and  the  cl^ 
is  not  subject  to  the  limitation  upon  the  auctioneer,  for  if  the 
auctioneer's  goods  are  sold  to  a  third  person,  the  clerit  can 
bind  both  the  auctioneer  and  the  buyer  by  his  signature  to  the 
memorandum,"' 


§  689.  Brokers*  notes. 
There  have  been  numerous  TJ^gliati  decisions  in  r^ard  to 

contracts  made  by  brokers  upon  the  question  of  m^noranda 
undOT  the  Statute  of  Frauds.    The  English  practice  is  for  a 


LmoMii,  43  Me.  168, 140,  09  Am.  Deo. 
H;  lianui  p.  Hoffman,  1  Md.  423;  Bent 
0.  Cobb,  9  Gny,  397, 69  Am.  Dec.  295; 
BfidDgw  D.  KleiiiBo^e,  83  Mo.  152; 
Johnnn  v.  Buck,  36  N.  J.  L.  338,  10 
Am.  Rep.  243;  MoGomb  v.  Wright,  4 
Johns.  Ch.  '669;  Menti  e.  Newwittor, 
122  N.  Y.  491,  494,  26  N.  E.  1044,  11 
L.  R.  A.  97, 19  Am.  St.  Rep.  514;  Pugh 
tr.  Chesselduie,  11  Ohio,  109,  37  Am. 
Dm.  414;  Meadowa  n.  Meadows,  3 
MoCord,  4SS,  IS  Am.  Deo.  046;  Wrif^t 
p.  HarriaoD,  137  Temi.  157,  192  S.  W. 
7ie;  Hacrey  n.  Sterens,  43  Vt.  653; 
Walker  V.  Herring,  21  Grott.  678,  8 
Am.  Rep.  616;  Atkioson  v.  Washington 
A  JeSenon  College,  54  W.  Va.  32,  39, 
and  cases  cited.  But  see  Dunham  v. 
Hartman,  153  Mo.  625, 66  8.  W.  233,  77 
Am.  St.  Rep.  741;  Adams  tr.  Boales,  1 
Baxt.  337, 26  Am.  Rep.  772. 

••Smith  D.  Arnold,  6  Maacm,  414, 
419;  Osjg  t>.  Qodfroy,  1  Cal.  415,  64 


Am.  Deo.  299;  Horton  e.  MoCarty,  63 
Me.  394,  308;  Oil!  p.  Bicknell,  2  Cud). 
356,  358;  JeUcs  v.  Barrett,  52  Mise. 
315;  Schmidt  v.  Quinad,  66  N.  J.  Eq. 
792;  Hicka  d.  Whitmore,  12  Wend.  618; 
Wr^t  P.  Harriaon,  137  Tom.  167, 192 
8.  W.  716. 

••Pike  p.  Balch,  38  Me.  302,  811, 
61  Am.  Deo.  248;  Dunham  f.  Haitman, 
163  Mo.  626,  66  S.  W.  233,  77  Am. 
Bt.  Rep.  741;  Gwathney  «.  Oaaeo,  74 
N.  C.  6,  21  Am.  Rep.  4S4. 

'  Byrne  v.  Ft«mont  Realty  Co.,  120 
N.  Y.  App.  Div.  692,  105  N.  Y.  S.  838. 

••Bent  p.  Cobb,  9  Gray,  397,  09 
Am.  Dec.  295;  TuU  d.  David,  46  Ho. 
444,  100  Am.  Dec.  386;  Johnson  >. 
Buck,  35  N.  J.  L.  338,  10  Am.  Hjop. 
248. 

••Seeau}>ra,f5S7,  n.81. 

•*  See  cases  dted,  (upra,  note. 

*'  Johnson  p.  Buck,  36  N.  J.  L.  338, 
10  Am.  Rep.  243. 
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broker  employed  to  make  a  purchase  or  salt 
gain  when  made  in  a  private  memorandum 
diately  to  send  to  the  respective  principals 
a  bought  note  and  a  sold  note.  In  this  ecu 
deciuons  in  r^ard  to  the  matter  and  probal 
mon  here  than  in  England  for  brokers  to  con' 
Moreover,  in  bai^ains  made  on  Exchangee 
Exchange  often  require  arbitration  and  fori 
Statute  of  rVauds.  The  various  fonna  in  y 
notes  may  be  made  have  been  tiius  summari 

"The  first  is  where  on  the  face  of  the  not< 
fessea  to  act  for  both  the  parties  whose  name 
the  note.  The  sold  note  then  in  substance  sa; 
to  C.  D.,'  and  sets  out  the  terms  of  the  bai 
note  b^ins:  'Bou^t  for  C.  D.  of  A.  B,'  or  eqt 
and  sets  out  the  same  terms  as  the  sold  nc  i 
wgned  by  the  broker.** 

"The  second  form  is  where  the  broker  does  1 
bought  note  the  name  of  the  seller,  nor  in  1  i 
Dame  of  the  buyer,  but  still  shows  that  he  is    • 
not  principal.    The  form  then  is  simply:  'Bo 
and '  Sold  for  A.  B.' 

"The  third  form  is  where  the  broker,  on  the  i 
appeara  to  be  the  principal,  though  he  is  real) ' 
Instead  of  gjving  to  the  buyer  a  note:  '  Bough 
he  gives  it  in  this  form:  'Sold  to  you  by  me.' 
assumes  the  obligation  of  a  principal,  and  cann< 
sibility  by  parol  proof,  that  he  was  only  a : 
for  another,  although  the  party  to  whom  he  g 
is  at  liberty  to  show  that  there  was  an  unnamt  i 
to  make  this  principal  responsible. 

"The  fourth  form  is  where  the  broker  profe  ■ 
broker,  but  is  really  a  principal,  in  which  case  h 
not  bind  the  other  party,  and  he  cannot  sue  on  i 
The  English  law  formerly  required  that  a  broki 

**SeeKimte]rir.HorwiU(ConnO,lDfi  Pope  Metals  Co. 

Atl.  438;  Brooke  t>.  Ciuminghun,  19  3M,  13S  N.  W.  811 

0&.  App.  21, 90  S.  E.  1037.    See  Roach  •>  Benjamin,   8e. 

p.  I^ne,  229  titm.  G98,  116  N.  E.  470;  2SS,  286. 
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London  should  make  an  entiy  in  a  book  kept  for  the  purpose. 
Lai^y  because  of  this  statutory  requirement  the  enby  in  the 
book  was  r^;arded  as  the  written  contract  between  ^e  parties,**  I 

but  since  this  requirsnent  no  longer  exists,  the  question  seems  I 

to  be,  Was  any  writing  intended  as  the  definite  expression  of  i 

the  baigain  between  the  parties  and,  if  so,  what  was  that  writ- 
ing?   If  the  entry  in  the  broker's  book  and  the  two  notes  are  ! 
harmonious  in  their  terms  and  each  contains  the  full  terms  of            | 
Uie  bargain,  no  difficulty  under  the  Statute  of  Frautk  can             i 
uise.    Sometimes,  however,  the  notes  differ  fnnn  the  entiy  in 
the  book,  and  sometimes  from  each  other.    It  seems  probable 
that  if  either  of  the  notes  or  the  entry  in  the  books  could  be             i 
shown  to  represent  the  actual  contract  of  the  parties  in  all  its 
terms,  it  would  be  sufficient."    Where,  however,  the  terms  of 
the  contract  cannot  be  made  out  without  resort  to  more  than 
one  writing,  and  the  writings  are  inconsistent,  or  if  the  broker's 
notes  are  to  be  retarded  as  intended  to  constitute  a  written 
contract,  and  they  are  inconsistent,  no  recovery  seems  possible 
unless  it  be  possible  to  reform  the  writtoi  expression  of  the 
bargain.**   The  bought  and  sold  notes  are  r^;arded  in  the  cases 
as  a  sinj^e  document.*'    If  both  are  signed  this  doctrine  seona 
sound.**    Authority  to  make  a  contract  is  sufficient  to  indicate 
that  a  broker  has  authority  to  make  and  dgn  a  moncwandum 

"Bwijinnin,   Sale    (Sth  Eng.   ed.),  a  nNmormodum  of  an  on]  oonti»ct 

3S7.  agned  to  by  the  principals,  but  not 

**  Rowe  e.  Oabome,  1  Stark,  140;  to  entar  into  a  written  oontraet. 

Moore  v.  Campbell,  10  Ex.  323;  Hey^  ••  Grant  v.  fletcher,  5  B.  A  C.  436; 

worth  p.  Kni^t,   17  C.  B.   (N.  S.}  Grepon  t>.  Ruck,  4  Q.  B.  737.    By  the 

298.    In  the  oase  last  cited  the  bou^t  majority  of  the  court  in  Sievnrri^ 

and  sold  notes  varied  from  eaoh  otho-  Archibald,  17  Q.  B.  103,  diownting, 

and  the  court  allowed  the  oontraet  to  EMe,  J.;per  WiUes,  J.,  inCaerieonHn- 

be  shown  by  the  correapondaice  be-  Plate  Co.  «.  Hu^ea,  65  L.  T.  118, 119; 

twem  the  portiea.    See  also  Farton  v.  Pdtier  n.  CoIUns,  3  Wend.  459,  20  Am. 

Crofts,  16  C.  B.  (N.  8.)  11,  where  the  Dec  711;  Suydam  p.  Clark,  2  Sandf. 

court  allowed  the  contmct  to  be  proved  133;  Baccm  v.  Eoclee,  43  Wis.  227. 

by  one  note,  the  other  not  being  pro-  "  Grant  d.  Fletoha,  G  B.  &  C.  436; 

duced.    The  court  held  that  the  two  Goom  v.  Aflalo,  6  B.  A:  C.  117;  Sievv 

would  be  presumed  to  be  alike.    See  wrif^t  c.  Archibald,    17  Q.   B.   103; 

also  Hobart  t>.  Lubaiaky,  21fi  Mas.  BiU>  v.  Allen,  149  IT.  S.  481,  495,  13 

S2S,  102  N.  £.  936,  where  Loring,  J.,  6.  Ct.  9S0,  37  L.  £d.  S19.    Itw  ivind- 

distinguiidMS  between  a  memorandum  jde  nms  throu^  all  the  omm; 

and  a  written  contract,  holding  that  ■■Seetupro,  f  6S1. 
a  broker  as  such  has  authmity  to  sign 


5  590 


SATISFACTION  BT  IfEUORANDtTH  U 


of  i^e  contract,**  but  a  broker  vi^iose  only 
bring  the  parties  together  has  no  such  impt 
in  case  of  auctioneer,  the  authority  of  the 
be  revoked  at  any  time  before  the  memoi    : 
made  out.* 

%  590.  Time  ot  Timir^ng  the  memoiandum. 

It  is  commonly  said  that  a  memorandun    : 
any  time  subsequent  to  the  m Airing  of  a  con 
the  bringiDg  of  an  action.    It  may,  however,    < 
fore  the  contract  is  made,  as  the  cases  pn    i 
the  effect  that  a  written  offer  is  sufficient 
dicate.    That  the  memorandimi  need  not  I: 
poraneous  with  the  transaction  to  which  it  r   : 
many  of  the  cases  cited  in  the  previous  sec   : 
made  after  breach  of  the  contract,'  or  after     i 
goods  to  which  the  memorandum  relates.* 
weight  of  authority  the  memorandum  cann  : 
action  brought  so- as  to  enable  that  action    i 
The  memorandum  is  often  said  to  relate  back  < 
the  oral  contract  was  made,  but  it  is  not  neCE  i 


"KiniMy  r.  Honnts  (Conn.),  105 
Atl.  438;  Coddington  t>.  Goddard,  IS 
Gr&y,  430;  Hobart  v.  Lubanky,  21S 
Ma«.  S2S,  102  N.  E.  986;  Roaoh  v. 
I^e,  228  Ma«.  S96,  116  N.  E.  470; 
Pope  Mfltala  Co.  r.  Sadek,  149  Wis. 
394,  135  N.  W.  861. 

>  Aguirre  v.  Allen,  10  Barb.  74. 

■Faimes  v.  RobinaDn,  2  Campb. 
339,  note;  Warwick  t>.  Siode,  3  Gampb. 
127. 

■  See  mpra,  i  679. 

*8ee  also  CamngtoD  v.  Smith,  28 
Cal.  .^.  480,  147  Pac  225;  CampbeU 
•.  Freece,  133  Ky.  672,  S7S,  118  S.  W. 
373;  Gate  CStjr  Bank  «.  EaUott,  (Mo. 
1919),  181  S.  W.  25;  Magee  v.  Blank- 
owhip,  9S  N.  C.  S63;  Window  r. 
White,  163  N.  C.  29,  79  S.  E.  258; 
Puffer  t>.  Bradley,  (Greg.  1919),  181 
Pao.  1;  Ide  e.  Stanton,  IS  Vt.  685,  40 
Am.  Dec.  898;  Muit  ■>.  Kane,  55  Wash. 


131,  UM  Pac.  15 
519,19  Ann.  Gas 

•Bird  V.   Mui  i 
Am.    Rep.    571 
Blankenahip,  95  1 
also  ^aegel  ■>.  Bl 
App.  443,  147  N. 

'  Phillips  D.  Oc 
633.  See  alao  d 
acceptance  and  t 
of  the  goods,  aft 
the  recuunder,  is 
statutA,  supra,  {  5 

>Bill  0.  Bamei 
Luoaa  d.  Dizon, 
Gaines  r.  McAda 
Bird  V.  Munroe,  i 
Am.  Rep.  57L 
under  the  section 
lating  to  land  ia  ] 
cum,  14  Pet.  84, 
also  Cash  d.  CbrI 
See  also  tupro,  }  5S 
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the  fiction  of  a  relaUon  to  ecq)Iun  the  aituatioo.  It  is  the  oral 
contxact  whic^  is  enforced,  but  it  can  be  enforced  only  when 
"the  statute  has  been  satisfied.  The  statute  does  not  require 
the  satisfaction  to  be  simultaneous  with  the  bai^pun,  and  it  is 
unnecessary  to  make  the  fictitioiis  assumption  that  it  is  in  fact 
simultaneous  in  a  case  where  it  is  not.  Satisfaction  of  the  stat- 
ute does,  however,  result  in  an  oral  bargain  theretofore  un- 
enforceable becoming  binding  as  of  the  date  of  oral  contract,  and 
tJiere  seems  to  be  no  limit,  except  that  imposed  by  the  Statute 
of  limitations,  upon  Uie  power  of  a  party  to  an  oral  contract  at 
any  time  to  make  a  memorandum  binding  upon  himself.' 
Justice  forbids,  however,  that  after  tJurd  parties  have  acquired 
property  in  good  faith  on  the  assumption  that  a  certiun  person 
is  the  owner,  that  this  person  should  thereafter  invalidate  their 
title  by  making  a  memorandum  which  for  the  first  time  makes 
effective  a  prior  oral  transfer.  Doubtless  the  memorandum 
will  bind  the  maker  of  it,  but  it  will  not  affect  the  title  of  a 
third  person  to  the  property.  This  principle  is  generally  ex- 
pressed by  saying,  in  analogy  with  the  law  of  ratification  of  an 
unauthorized  agency,  that  the  memorandum  has  no  retroactive 
effect  as  to  third  persons.  However  the  principle  be  expressed, 
its  effect  is  evident.* 

§  S91.  Written  contracts  may  be  varied  by  sabsequent  oral 
agreemnt 
"By  the  general  rules  of  the  common  law,  if  there  be  a  ccfo- 
tract  [not  within  the  Statute  of  Frauds]  which  has  heem  reduced 

■  See    Emecy    e.    Boston   Tenninal  the  oral  bargtun,  sued  the  auetkaiea' 

Co.,  178  Man.  172,  69  N.  E.  768,  86  for  oonreraion,  and  it  me  held  that  be 

Am,  St.  Rap.  473.  oould  not  neova.    See  to  the  nine  cf- 

•  The  leading  case  ia  Felthouae  f.  feot  Bird  v.  Munroe,  60  Me.  337,  22 

Bindley,  11  C.  B.  (N.  8.)  869.     In  Am.  Rtq).  S71;  Entery  «.  Bostoti  Tbnn- 

tbat  case  the  adlw  at  a  bone  by  an  inaJ  Co.,   178  Mass.    172,  59  N.  E. 

oral  Bale  put  up  |Hopaty,  including  763,  88  Am.  St.  Rep.  473.    It  would 

hone  in  queetioo,  at  auotimi,  and  the  seem  in  Felthouae  b.  Bindley,  the  plain- 

hone,  together  with  the  oihta  l»op-  tiff  mi^t  have  aucaesBfully  maintained 

crty,  vaa  sold  by  the  auctioneo'.    Sub-  action  against  the  seller,  thou^  be 

sequently  the  sdte  wrote  a  letter  to  the  could  not  sue  the  auctkiiwa';  nor,  the 

first  buyer  which  was  assumed  by  the  buyer  at  the  auction  sale.    Sbdttm  s. 

court  to  be  a  suffident  memorandum  of  Thompson,  06  Mo.  App.  327,  70  S.  W. 

the  oral  barpun.    llw  buyer,  under  266.  Bee  further,  supra,  {  529. 
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into  writing,  it  is  competent  to  the  pftrtiee,  at  i 
breach  of  it,  by  a  new  contract  not  in  writing,  0 
to  waive,  dissolve,  or  annul  the  former  agreen 
manner  to  add  to,  or  subtract  from,  or  vary, 
terms  of  it,  and  thus  to  make  a  new  contract, 
proved,  partly  by  the  written  ^reement,  and 
subsequent  verbal  terms  engrafted  upon  wha 
left  of  the  written  agreement. "  ^  It  is  also  t 
agreement  to  dischar^  or  vary  a  contract  is 
breach,  it  is  equa%  immaterial  whether  the  o 
was  or  was  not  in  writii^.  The  latter  ^reemet 
and  if  the  parties  so  intend  will  operate  at  one 
formance  to  dischai^  the  liabilily  for  breach 
contract." 


§  092.  Rescission  of  contracts  within  the  Statu 
If  an  executory  contract  is  within  the  Statute 
is  in  writing  or  a  proper  written  memorandun 
time  been  made,  a  subsequent  oral  agreranent 
contract  is  e£fectual  if  the  oral  agreement  fulfillf 
of  a  contract  at  common  law.  The  Statute  0 
not  mention  contracts  of  rescission  or  discharge 
tracts  are,  therefore,  not  affected  by  its  terms," 
noticed,  however,  that  if  a  contract  has  beai  pi 
hy  the  transfer  of  either  real  or  pHsonal  property , 
of  rescission  which  contonplates  not  simply  a  di 
eiKcuted  obligations  but  a  retransfer  of  the  \ 
certainly  be  within  the  section  of  the  statute  re 
of  land  or  that  relating  to  sales  of  goods."  Wl 
0tecut(ny  written  contract  to  buy  and  sell  real 
such  an  interest  in  the  property  on  the  part  of  t 
a  rescission  of  the  contract  such  a  retransfer  ai 


»0<NB  V.  Lcvd  NuBOit,  6  fi.  &  Ad. 
fiS,  64.    See  furtW,  iiifia,  i  1828. 

"  See  iT)/ro,S  1846. 

>'  Qota  V.  Lord  Nugntt,  5  B.  &  Ad. 
S8,  66;  Moma  v.  Baron,  [1918]  A.  C.  I; 
Wulschner  «.  Wud,  115  Ind.  219,  17 
N.  E.  273.  It  ia,  however,  broadly 
■Uted  in  Gerard-FIIlio  Co.  e.  McNtur, 


68  Wash.  321,  123  I 
cxmtracts  required  tc 
only  be  reecitided  < 
writing.  In  fact  the 
tion  idated  to  ]a 
S491- 

»  Wubehner  v.  Wi 
17  N.  E.  273. 
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writing  has  been  previous^  conaiducd.'*  Even  though  per- 
sonal  property  has  been  transferred  to  the  buyer,  yrt  if  the 
agreemoit  to  rescind  was  paid  for  with  anything  otho-  than 
an  executory  promise,  or  if  anything  was  dtme  in  accordance 
with  the  agreem^it  which  could  c^>erate  as  an  accord  and 
eatisfaction,  the  original  agreement  doubtless  would  be  effec- 
tually diachar^Bd."  But  if  an  interest  in  real  property  is 
transferred  to  the  buyer,  as  the  section  of  the  statute  relating 
to  such  property  provides  for  no  other  way  of  making  the 
agreonent  enforceable  except  by  a  writing,  the  contract  of 
rescission  would  seem  unenforceable  unless  in  writing  or  anless 
there  was  such  x>art  perfoTmance,  under  the  equitable  doctrine 
which  goes  by  that  name,  as  to  vahdate  an  oral  agreenKsit." 

S  69S.  Variation  of  contract  within  the  Statute  of  Frauds — 
General  doctrine. 
More  difficult  questions  are  preeoited  wh^i  the  subaequent 
oral  ^reement  does  not  purport  totally  to  rescind  but  only 
'  to  vary  some  of  ihe  tenns  of  ab  original  bai^fun,  which  was 
within  the  Statute  of  Frauds  and  of  which  a  memorandum  had 
been  made.    It  seems  clear  on  principle  that  no  ri^t  of  action 
'  can  lie  for  breach  of  the  second  agreement  unless  the  second 
^reement  is  a  complete  contract  itself  and  not  within  the 
statute."     For  instance,  the  original  contract  may  have  been 
not  perfoimable  within  a  year,  but  the  subsequent  oral  agree- 
ment may  relate  to  a  matter  which  can  be  performed  within  a 
year." 
An  acti(»i  on  the  first  and  second  agreements  combined  is 

■<  .Supra,  {  491,  adfin-  Bottling  Jk  Extnutla  Co.,  (Mam.  1919}, 

■•  Burns  v.  Flddity  Real  Estate  Co.,  122  N.  E.  299,  and  see  eaaee  dted 

£2  Minn.  31,  36,  53  K.  W.  1017;  War-  v\fra,  n.  19. 

ren  ir.  Mayer  Mfg.  Co.,  ISt  Mo.  112,  "WilUuiiB  n.  Mon'  EkniHres,  Ltd., 
122,  61  8.  W.  644;  Long  b.  Hartwell,  [19151  3  K.  B.  242;  Bbke  e>.  J.  Neifa 
34  N.  J.  L.  116;  Millw.e.  Pierce,  104  Lumber  Co.,  Ill  Minn.St3,  127  N.  W. 
N.  C.  389,  10  S.  K  554;  Jones  e.  450.  See  also  BlumenUial  p.  Blooming- 
Booth,  38  Ohio  St.  405;  Phelps  e.  dale,  100  N.  Y.  55^,  3  N.  E.  292.  IIm 
8eel7,  22  Gratt.  573;  Jordan  p.  Kata,  oitidBin  in  Mcktib  v.  Baron,  UttlS] 
89  Vft.  62S,  630,  16  8.  E.  860,  A.  C.  1,  25,  26,  <rf  the  deoiwiD  cf  thk 
"  See  nipra,  j  494.  point  in  Williams  ■>.  Moos'  finpiree, 
"  Odd!  n.  Barton,  240  Fed.  604,  181  Ltd.,  Bemns  ill  founded. 
C.  C.  A.  530;  Rosenfeld  v.  Standard 


§  503         SATISFACTION   BT  MEMORANDUSI   IN 

opesa  to  the  same  objection  as  aa  action  on  t 
ment  alone.  To  allow  a  right  of  acti<ni  in  c 
be  to  enforce  a  contract  within  the  statute  n 
at  least  of  the  contract  were  oral."  On  the  Q 
agreement  as  oralty  modified  has  been  perfo 
formance  operates  (subject  to  the  requireoM 
ation,  applicable  to  all  i^reemente  of  accord  i 
as  a  satisfaction  of  the  liability  f^  the  ori^na 
Statute  of  Frauds  does  not  apfAy  to  fully  exe 
so  that  when  the  oral  agreement  has  been  pe 
formance  has  the  effect  which  the  parties  a 
have."*  If  the  varied  agreement  has  been  pi 
the  question  must  be  asked  whether  the  remain 
is  within  the  statute  and  if  so  whether  the  p 
which  has  taken  place  will  satisfy  the  statute, 
tions  can  be  answered  in  the  affirmative  there  i 


"Stmd  B.  Dawber,  10  A.  A  E.  57 
(DTcnulingCuffi'.Peiin,  1  M.  AS.21); 
MAnhidl  V.  Lynn,  6  M.  A  W.  lOOj 
Noble  0.  Ward,  L.  R.  1  En.  117;  Morria 
B.  BuoD,  [1918]  A.  C.  I;  EmatBOD  v. 
fflnter,  22  How.  28,  42,  16  L.  Ed.  380; 
Swain  e.  Seamau,  9  WoU.  254,  272,  19 
L.  Ed.  564;  PmraoU  v.  Heniy,  153  Cal. 
314,  95  Fao.  154;  Jaiataa  v.  Westbrook, 
134  Ga.  19,  67  S.  E.  403;  C&rpenter  d. 
GaUowaj,  73  Ind.  41S;  Bradley  e. 
Baxter,  156  lad.  499,  60  N.  E.  139; 
Winiaau  s.  Robinaon,  73  Me.  186,  40 
Am.  Rep.  362;  Walter  v.  Victor  G. 
Bloede  Co.,  94  Md.  80,  50  Ati.  433; 
Cununings  s.  Arnold,  3  Mete.  4S6,  491, 
37  Am.  Deo.  155;  King  ir.  Faist,  161 
Man.  449,  466,  37  N.  E.  456;  Abd  t>. 
Munson,  18  Mich.  306,  lOD  Am.  Dec. 
166;  Brown  v.  Sanborn,  21  Minn.  402; 
Eeislej  v.  Swanstrcxa,  40  Minn.  196, 
41  N.  W.  1029;  Burns  v.  Fidelity  Raid 
Etote  Co.,  52  Minn.  31, 63  N.  W.  1017; 
llioD^Mon  V.  Thompoon,  78  Minn. 
379,  81  N.  W.  204,  643;  Grand  Fortes 
Lumber  Co.  tr.  McClure  LogginB  Co., 
103  Minn.  471,  115  N.  W.  406;  Blake 
t.  3.  Neils  Lumber  Co.,  Ill  Minn.  513, 
127  N.  W.  460;  [tf.  McDonald  e.  Union 


Hay  Co.  (Minn), 
Ruclcer  v.  Harnn( 
481;  Wairai  v.  M 
Mo,  U3,  61  8.  W.  I 
rich,  0  Wend.  68, 
I^d  c  King,  1  R. 
624;  Dana  v.  Hai 
Tbompeon  t>.  Robin 
64  8.  E.  718;  Hanw 
Wis.  613,  70  N.  Tl 
tracts  not  to  be  [ 
year,  see  supra,  {  51 

*  Moore  o.  Cam 
Leather  Cloth  Co.  t 
10  Q.  B.  140;  S« 
WaU.  254,  19  L.  E 
Neib  Lumber  Co., 
N.  W.  460;  Long  v. 
L.  116,  127;  Jacks 
St.451;Laddp.Kii 
51  Am.  Dec.  624. 
cock,  30  Vt.  616. 

*>  Thus  in  a  oodI 
goods  if  there  has  b< 
acceptance  and  acl 
of  the  goods  af  t^  ai 
written  agreement, 
meot  in  its  varied  : 
Kribs  V.   Jones,  4 


1146  WILLISTON  ON  CONTRACTS  §  593 

If  the  terms  of  the  oral  agre^nent  h&ve  not  besi  performed, 
the  original  contract  generally  at  least  must  be  hold  to  nonain 
in  foroe.^  Hiough  an  oral  agreonent  to  reecind  without  more 
would  be  effectual  (uulefis  the  original  contract  created  an 
intereet  in  land)  "  where  the  rescission  is  to  be  ^ected  only 
as  part  of  an  entire  agreement  to  substitute  a  new  ocmtraict 
differing  in  aoras  of  its  terms  from  the  old  one,  there  can  be 
no  rescission  if  the  agreement  as  a  whole  is  invalid."    It  is  true 
that  the  House  of  Lords  on  elaborate  consideraticni  has  reached 
a  different  conclusion  **  qualifying  what  had  been  graierally 
regarded  as  the  effect  of  a  previous  decision.*'    A  written 
agreement  signed  by  one  party  only  was  agreed  upon,  as  the 
court  found,  as  full  satisfaction  of  claims  imder  a  previous 
written  contract  for  the  sale  of  goods,  dgned  by  bot^  parties. 
The  new  agreement,  tho\i^  unenforceable  by  the  party  who 
had  signed  it  was  held  to  bar  any  claims  by  him  on  the  original 
contract.    In  the  opinions  of  the  several  Lords  the  idea  seems 
predominant  that  the  second  ^reement  was  a  valid  contract 
though  tmenforceable  by  action  and  therefore  had  tiie  intended 
effect  of  reacindiDg  the  original  contract.    It  may  be  admitted 
that  the  second  ^reement  was  merely  unenforceable,  but  the 
parties  can  hardly  be  supposed  to  have  intended  to  surrender 
their  original  rights  except  on  the  assumption  that  the  new 
i^^reement  was  enforceable.     It  may  be  said  that  this  was 
merely  a  mistake  of  law  and  should  be  disregarded;  but  the 
law  should  not  allow  advantage  to  be  taken  of  such  a  nustake 
to  enforce  in  effect  (though  not  by  action)  merely  a  part  of  an 
entire  contract.     If  the  original  contract  was  to  guarantee  a 
certain  debt,  and  the  subsequent  oral  variation  was  to  guar- 
antee another  debt  instead  of  that  to  which  the  written  memo- 
randum related,  can  it  be  admitted  that  thereby  the  promisee 
is  deprived  of  any  guarantee? 

Veneer  Co.  v.  Kwapil,  02  Wash.  3SS,  See  also  OOay  v.  Fuher,  34  Oi.  D.  367. 

113  Fac.  1100.    So  if  then  haa  been  » See  aupro,  {{  491,  692. 

port  payment.    Packa  n.  StowBid,  34  "  Noble  o.  Ward,  L.  R.  2  Ex.  ISS; 

Vt.  127.    Id  Daweon  t>.  Yatea,  1  Beav.  Haidirouck  v.  Tai^ieo,  IS  Johns.  SOO; 

361,  payment  (or  an  Bxtenmoii  of  time  Barton  e.  Gray,  67  Mich.  622,  632,  21 

orally  agreed  upon  as  a  variation  of  N.  W.  638. 

written  contract  for  the  sale  of  land  "  Morris  o.  Bann,  [1018]  A.  C.  1. 

waa  hdd   to  preclude  forfeiture  ao-  »  NoUe  e.  Ward,  L.  R.  2  Ex.  135. 

oording  to  the  terms  of  the  writing. 


§  594         aATIBFACTION   BT  UBHORANDUM   TN  ^ 

S  694.  Amount  of  variation. 

No  distinction  ia  taken  in  f^e  cases  betwel 
itom  the  ori^nal  agreement  and  slight  oa 
ext^ision  for  a  brief  period  of  the  time  for  pe 
v^dity  of  such  a  distinction  has  been  eiq 
"Every  part  of  the  contract  in  regard  to  whid 
stipulating  must  be  taken  to  be  material. "  " 

§  696.  Non-peifonmuice  of  ^t>vlsions  of  a 
randum  caused  by  a  party  is  excuse 
Though  no  other  contract  can  be  enforced  ea 
is  represented  by  the  written  memorandum, 
agreement  varying  the  terms  of  the  contract  ma; 
effect.  Admitting,  as  a  Goiui;  must  admit,  that  tb 
the  only  contract  which  can  be  enforced,  any  di 
that  contract  can  be  shown  which  is  not  based 
ment  of  a  parol  agreement  as  such.  It  would 
an  action  by  A  against  B  for  breach  of  a  contra 
a  memorandum  that  A  refused  to  accept  perfc 
a  cross  suit  by  B  against  A,  even  thoii^  by  t 
memorandum,  A's  obligation  to  perform  on  h 
preesly  conditional  on  the  receipt  by  him  of  I 
which  he  had  refused,  A  would  not  be  allowed 
failure  to  perform  the  condition.  If  instead  of 
ceive  performance,  A  had  requested  B  to  delay 
had  simply  said  he  did  not  care  for  it  at  once,  a 
caused  B  to  fail  to  perform  a  condition,  A  for  t 
as  before,  would  not  be  permitted  to  insist  on  B' 
form  the  condition.  One  who  has  caused  a  c« 
cannot  rely  upon  it  as  an  excuse  for  his  failure 
own  obligations.""  It  seems  immaterial  wbeth 
the  utuation  by  a  positive  oral  agreement  that 
form  as  tiie  written  memorandum  specified,  c 
quested  or  even  permitted  the  changed  perfoi 
attempting  to  contract."    If  an  oral  agreemen 

* Gos  p.  Lord  Nugent,  6  B.  A  Ad.  "Per  Puke,  B., 

67;  Hsrvey  ■>.  Gnbham,  5  A.  &  E.  74;  6  M.  &  W.  116,  11' 

Muahal  P.  Ionui,6M.ft  W.  116.    But  ""  Sua  i^ra,  ^  G 

gee  Morrio  o.  Baron,  [1918]  A.  C.  1, 25.  *>  Thi;  En^ish  de 
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would  not  be  enforceable  as  a  contract,  but  mig^t  nevertheless 
operate  as  a  continuing  cause  for  non-perfonnance  c^  the  writ- 
ten agreement.  It  seems  essential,  however,  that  B  could,  and 
presumably  would  have  performed  the  condition  or  obligaticm 
on  his  part,  had  it  not  been  for  A's  action.  Otherwise  A  has 
not  caused  B's  failure  to  perform.    Wheth^  it  be  supposed 

(1)  That  the  plaintiff  is  seeking  to  enforce  the  contract  and 
the  defendant  sets  up  as  a  defence  that  the  plaintiff  has  not 
performed  according  to  the  terms  of  the  original  written  memo- 
randum; or,  as  lees  comznonly  happens, 

(2)  liiat  the  plaintiff  is  seeking  to  ^<»-ce  the  contract  and 
the  defendant  to  excuse  himself  from  liability  sets  up  an  raul 
agreement  or  statement  by  which  the  performance  for  which 
the  plaintiff  sues  was  prevented,  the  principle  is  the  same: — 

To  the  extent  that  a  failure  to  perform  has  been  caused  by 
either  party  he  cannot  take  advantage  of  the  non-perfonn- 
ance. He  may  have  caused  merely  temporary  failure  to  per^ 
form,  or  he  may  have  caused  a  permaoent  failure.  Generally 
it  will  be  only  a  temporary  delay  in  perfcamance  which  will  be 
caused.  One  who  requested  or  prevented  performance  when 
due  may  withdraw  his  request  or  cease  his  prev^ition,  and  on 
so  doing,  or  in  a  reasonable  time  thereafter,  the  other  party 
must  ^ve  the  performance  promised  by  him  unless  the  delay 
has  operated  to  make  performance  impossible,  or  materially 
more  burdensome.** 


oaaoB  relied  on  a  sui^Meed  disdnotioii. 
In  0^  e.  Vane,  L.  R.  2  Q.  B.  276,  L. 
R.  3  Q.  B.  272,  Blackburn,  J.,  said: 
"The  difference  is  between  writing  and 
binding  one's  self  to  w»it."  See  also 
the  following  note. 

"  In  Hickman  c.  Bajnee,  L.  R.  10 
C.  P.  598,  the  fdaintiff  had  agreed  to 
sdl  and  the  def  mdant  to  buy  iron  in 
the  future.  The  defendant  had  re- 
quested, before  the  time  for  pwfonn- 
ance,  an  enlargement  of  the  time  tot 
taking  deliTery.  This  wu  g^nnted,  but 
the  defeadant  ultimately  refused  al- 
togetho'  to  take  the  iron.  In  an  action 
on  the  contract  the  defendant  set  up 
that   the   plaintiff    waa    not    himsdf 


ready  and  willing  to  patorm  the  con- 
tract at  the  time  when  pafonosnoe 
was  due  according  to  the  written 
memorandum.  Reliance  was  placed  to 
some  e:rtait  on  the  fact  t^t  there  w«s 
no  ogreemoit  to  forbear,  but  merely  a 
Ttduntary  forbearance,  but  it  is  hud 
to  see  that  a  mutual  agreement,  whidi 
was  unenforceable,  would  have  altered 
the  deddoD.  The  court  held  that 
having  induced  the  {dainUff  to  with- 
hold delivery  when  it  waa  due,  the 
defendant  oould  not  iusiat  aftenrarda 
that  prompt  deliv^y  waa  a  oonditioD 
precedent,  tbou^  before  that  time 
either  party  could  have  changed  his 
mind  and  required  the  other  to  pw 


§  596         aATlSFACnON  BT  HEHOBANDUU  IK 

§  696.  Damages. 

The  queetion  may  be  important  not  only  wi 
right  of  recovery  but  with  reference  to  the  an 


form  the  otmtraot  aocording  to  its 
aoffnal  t^me.  Perhapa  this  should 
be  quahfied  if  the  change  of  miod  wna 
BO  Denr  the  time  for  pnfonn&nce  u  to 
make  performanoe  extremdy  difficult 
for  the  other  part;.  See  IVraa  v. 
fioaedale  Co.,  L.  R.  8  Ex.  306,  L.  R. 
10  Ex.  19S.  So  in  Scheeroohmidt  v. 
ftnith,  74  Hinu.  224, 228, 77  N.  W.  34, 
the  court  said:  "This  oral  atension  of 
the  time  of  payment  became  no  part 
of  the  contract  BO  as  to  bind  the  parties. 
Because  it  was  not  in  writing,  as  well 
as  because  there  was  no  considGiatioa 
for  it,  ddendant  might  have  repudiated 
it  and  demanded  payment  at  any  time. 
But  in  Buoh  oase  be  could  not  declare 
the  contract  forfeited  for  nonpayment 
until  the  plaintiff  hod  a  reasonable 
time  thereafter  in  which  to  moke  pay- 
ment, because  the  failure  to  pay  on 
due  day  was  caused  by  the  defend- 
ant's own  conduct."  See  also  White 
Oak  Fud  Co.  s.  Carter,  2S7  Fed.;  54 
Hirsch  RtdHng  Mill  Co.  o.  Milwaukee 
Ac.  R.  Co.,  166  Wis.  220,  Ifll  N.  W. 
741.  In  Thomson  v.  Poor,  147  N.  Y. 
402,  42  N.  E.  13,  the  court  said:  "We 
know  of  no  principle  of  law  which  will 
permit  a  party  to  a  contract,  who  is 
entitled  to  demand  the  performance 
by  the  other  party  of  some  act  within 
a  q>ecified  time,  and  who  has  con^ 
■ented  to  the  postponement  of  the 
performanoe  to  a  time  subsequent  to 
that  fixed  by  the  contract,  and  where 
the  other  party  has  acted  upon  such 
consent,  and  in  reliance  th^«on  has 
permitted  the  oontiaet  time  to  pass 
without  performance,  to  subsequently 
recall  such  consent  and  treat  the  non- 
performance within  the  original  time 
ssabreach  of  the  contract."  In  Marsh 
(T.  Bdkw,  45  Wis.  30,  52;  it  ia  there 
said:  "We  are  of  the  opinion  that  the 
waiver  of  payment  at  the  time  fixed 


in  a  contract  foi      i 
or  the  extensioi 
payment,  is  not 
terfiis  of  tlte  n     I 
exclude    it    froi 
evidence  in  acoi 
in  all  cases  wbwi     i 
taon  of  time  has 
parol  or  otherwi 
has  acted  upon  t 

the  vendor  bou 
In  Nei^Nich  t?.  Or    i 
46  Or.  374,  395,  J 
said:  "Conoedinf    I 
tended  for  by  th' 
the  oral  extensic 
tract  was   inval 
contract,  and  did 
the  terms  of  thi 
it  wasj  neverthde 
pltuatiff  and  Hin    i 
ant  cannot  now 
to  their  injury,"  . 
(46  Oreg.  374,  39; 
tract  for  the  saleo 
consents  or  agree 
of  the  pprformonc 
time  specified  of  so 
benefit,  cannot,  i 
acted  upon  such  c 
of  the  default,  and 
forfeited,  olthougl: 
the  stipulation  at 
may  have  been  mi 
the  contract,"  dti: 
83  Fed.  684,  28  C. 
p.  Moore,  102  111.  : 
T.  R.  Co.  B.  Prat 
Pac.  464;  Steams 
SchecTschmidt  v.  S 
77  N.  W.  34;  Shei 
Mo.  27,  69  S.  W. 
well,  34  N.  J.  L.  1 
man,   1   Abb.  De< 
Gilbert,  3  Johns.  5: 
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In  Ogle  V.  Vane  "  it  was  held  that  the  pUintifF  who  had  con- 
tracted to  buy  iron  &om  the  defendant  in  July,  and  who,  after 
waiting  at  the  defendant's  request  till  the  following  February, 
then  bought  in  the  market,  could  charge  the  defendant  for 
damages  based  on  the  price  in  February,  though  the  price  was 
higher  then  than  in  July.  The  court  relied  to  some  estent  on 
the  fact  that  though  there  was  forbearance  at  the  defendant's 
request  there  was  no  agreement  to  forbear,  but  it  aeems  an 
agreement  would  have  made  no  difference,  for  the  agreement 
would  neither  have  rescinded  the  original  Contract  nor  have  had 
any  effect  itself  except  in  so  far  as  it  caused  the  plaintiff  to 
delay  tmdeiing  performance. 

S  09T.  Fleadiiig. 

The  difficulty  in  dealing  with  the  mtuation  seems  generally 
to  have  arisen  from  the  pleading.  If  the  plaintiff  sues  on  the 
oral  contract  or  on  the  written  and  oral  contracts  combined, 
he  cannot  prove  the  case  upon  which  he  has  declared.  He 
must  fiierefore  declare  on  the  written  contract  It  follows 
that  the  d^endant  can  never  be  held  liable  for  ftuUng  to  do 
anytiiing  except  what  he  imdertook  by  promises  stated  in  the 
written  memorandum,  thou^  pof  onnance  of  what  dther  tA 
the  parties  so  promised  may  be  excused  by  matter  in  paie. 
The  time  of  performance,  however,  is  not  regarded  as  a  part 
of  the  description  of  the  thing  promised,  even  though  time  is 
material.  An  excuse  for  performing  on  time  does  not  ex- 
cuse altogether.*'  Therefore,  a  defendant  who  promised  in 
writing  to  convey  Blackacre  on  April  1st  and  who  from  one 
cause  or  another  is  excused  from  performing  during  that  month 
may  be  held  hable  on  his  promise  if  he  fails  to  convey  on  May 
Ist.  Accordingly,  if  when  sued  on  the  promise  as  written,  the 
defendant  pleads  the  plaintiff's  failure  to  pay  or  tender  on 
April  1st,  the  plaintiff  may  r^ly  that  he  would  have  made 
such  payment  (h*  t^ider  had  not  the  defendant  caused  him  to 
delay  in  so  doing  imtil  May  1,  on  which  day  he  made  tender. 

I    (Mo,   251.     See   alw  KiwMk   v.  Weetbroak,    134    Ga.    19,    87  a   E. 

Bourke,  224  HI.  352,  79  N.  E.  S19;  403. 

Scott  t.  Hubbard,  67  Or.  498,  136  Pae.         ••  L.  R.  2  Q.  B.  27S,  L.  R.  3  Q.  B. 

663;  Whiting  t*.  Doujjitaa,  31  Wash.  272. 

327,  71  Pac.  1026.    But  aee  Jamum  v.         "  See  infra,  i  84S. 
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liah  dedaon  **  ithich  was  soon  thereafter  repudiated  in  Eng- 
land,** between  the  contract  and  its  perfonuance.  "The 
statute,"  Wilde,  J.,  said,  "requires  a  memoraiidum  of  the  bar- 
gain to  be  in  writii^,  that  it  may  be  made  certain;  but  it  does 
not  undertake  to  r^ulate  its  performanoe."  The  court  then 
proceeded  to  argue  that  as  a  substituted  performance  would 
operate  as  a  satisfaction  of  the  original  contract,  and  that  as 
tender  is  equivalent  to  performance,  the  plaintiff  could  sue  on 
the  original  contract  and  prove  in  support  of  it  an  offer  to  per- 
fonn  with  the  alterations  later  agreed  upon.  But  the  sounder 
view  even  in  tiie  case  of  a  binding  contract  of  accord,  is  that 
tender  is  not  equivalent  to  performance,  and  titerti  is  no  satisfac- 
tion even  if  the  tender  is  wrongfully  refused."  However  this 
may  be,  a  tender  where  there  is  no  obligation  to  accept  it  can- 
not possibly  have  the  effect  of  performance.  The  learned 
author  of  the  leading  text-book  on  the  subject "  g?vea  his 
approval  to  the  decinon,  but  the  current  of  authority  seems 
strongly  against  it. 

§  600.  Conflict  of  laws. 

As  most  provisions  of  the  Statutes  of  Frauds  prevailing  in 
different  States  of  the  Union  are  identical  in  the  several  juris- 
dictions, questions  of  the  conflict  of  laws  arise  less  frequently 
on  most  clauses  of  the  statute  than  otherwise  m^t  be  the 
case;  but  the  fact  that  a  large  number  of  States  have  no  pro- 
vision corresponding  to  the  seventeenth  section  of  the  English 
Statute  of  Frauds  makes  it  peculiarly  easy  for  questions  to 
arise  in  the- sale  of  goods  involving  the  conflict  of  laws.  It  was 
decided  in  England  in  the  often-cited  case  of  Lcjoux  v.  Brown  ** 

"  Cuff  V.  Ponn,  I  M.  A  S.  21.  ling  &  Extracts  Co.  (Mmb.),  122  N.  E. 

"  StMd  D.  Dttwber,  10  A.  &  E.  57,  290.    Id  NebnakA  it  muob  to  be  held 

and  MaiBhsll  «.  Lynn,  6  M.  &  W.  that  the  agre«nent  u  orally  Tuied  is 

109.  VKlid  if  there  is  oonBideratioa  for  the 

,      ■•  See  infra,  I IS43.  variation.   Bowman  *.  Wright,  6S  Neb. 

I      "  Browne,  Statute  of  PVftuda,  f  424.  661,  91  N.  W.  580;  linooln  lUalty  Co. 

See  alao   Smith   ir.    LoomiB,    74  Me.  o.  Qazdea  Gty  Land  Co.,  94  Neb.  346, 

fi08;    McDonald  v.   Union   Hay  Co.  143  N.  W.  230;  but  the  reqiuranent  of 

(Minn.),  172  N.  W.  891;  Lee  v.  Hawks,  a  writing  is  indqMDdeat  of  and  addi- 

6S  Miss.  669,  9  So.  828.     Compare  tional  to  the  raquirement  of  oonndcnt- 

Wiemner  d.  Ayw,  176  Mass.  426,  57  tioa. 

N.  E.  672;  Boaenfeld  «.  Standard  Botb-  *•  12  B.  901. 


changes  have  not  general^  been  r^arded  as  requiring  a  con- 
struction different  from  that  of  the  English  prototype,  the 
distinction  is  not  on^  overeubtle  but  is  unimportant.  It  must 
be  admitted,  however,  that  thoxigh  decisions  applying  the 
lex  hci  contradua  may  be  difficult  to  justify  in  theory,  they 
produce  a  satisfactory  result.  Parties  to  a  contract  or  sale 
naturally  observe  tlie  formalities  requisite  to  make  it  enforceable 
in  the  place  whra%  they  are  contractii^.  They  may  f^ty  be 
held  to  that  standard  of  care;  and  on  the  other  hand  it  is  un- 
deniably a  practical  injustice  to  deprive  the  plaintiff  of  a 
remedy  if  the  d^endant  moves  from  a  State  where  the  bargain 
was  made  and  where  no  Statute  of  Frauds  was  in  force,  to  a 
State  where  a  Statute  of  Frauds  is  in  force 
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